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PREFACE. 


The  profession  has  undergone  a  great  loss  by  the 
death  of  the  late  Mr.  Key,  one  of  the  authors  of  this 
book,  who  was  a  sound  real  property  lawyer,  an  elegant 
draftsman,  and  an  accomplished  English  scholar.  Pro- 
bably much  of  the  popularity  that  this  book  enjoys 
arises  from  the  happy  diction  that  Mr.  Key  employed. 
The  principal  alterations  in  this  edition  are  the  following : 
the  "heirs,  executors  and  administrators,"  both  of  the 
covenantor  and  the  covenantee,  have,  as  a  general  rule, 
been  omitted;  the  covenants  for  payment  in  mortgages 
have  been  made  covenants  "  to  "  pay,  mortgages  of  land 
with  chattels  annexed  and  equitable  mortgages  have 
been  redrawn,  the  forms  in  lunacy  have  been  adapted 
to  the  present  practice  of  the  Office,  a  few  additional 
precedents,  chiefly  conveyances  to  charities,  have  been 
added,  and  the  notes  have  been  thoroughly  revised. 

The  Editor  wishes  to  express  his  thanks  to  public 
officials  and  members  of  both  branches  of  the  profession 
for  the  loan  of  forms  or  for  useful  suggestions ;  to  an 
anonymous  correspondent,  and  to  Mr.  P.  S.  Gregory  of 
the  Equity  Bar,  for  valuable  comments  on  the  last 
edition;  to  Mr.  F.  J.  Lewis  of  the  Equity  Bar  for 
constant  advice  and  assistance  given  while  this  edition 
was  passing  through  the  press.     Mr.  Coltman  desires  to 
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thank  Mr.  A.  T.  Bonham  Carter  of  the  Inner  Temple 
for  assistance. 

The  Editor  desires  also  to  express  the  deep  obligations 
that  he  is  under  to  Mr.  Arthur  Dickson  of  the  Equity 
Bar  for  the  very  careful  manner  in  which  he  has 
performed  the  laborious  tasks  of  preparing  this  book  for 
the  press,  and  of  compiling  the  exhaustive  indices. 

The  Editor  will  be  grateful  to  any  gentleman  who 
wiU  favour  him  with  comments  or  suggestions  that  may 
be  useful  in  a  subsequent  edition. 

The  reader  is  advised  to  have  the  Addenda  noted  in 
the  proper  places. 
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.    acknowe 

between 

betn 

acknowledgment     .    acknmt 

building 

bldg 

additional 

.    addl 

calendar 

calr 

administration 

.    admon 

capital    . 

capl 

administrators 

.    ads 

certain   . 

certn 

aforesaid 

.    afsd 

certificate 

certfe 

afterwards 

.    aftwds 

charge    . 

chge 

against  . 

.    agst 

children 

chin 

agreed   . 

.    agrd 

circumstances 

circes 

agreement 

.     agrmt 

codicil    . 

codl 

amount  . 

amt 

commissioners 

commrs 

and 

&     (except 

company 

Co 

And,  with 

comprised 

comprd 

capital  A) 

condition 

condon 

annual  . 

annl 

consideration  . 

conson 

annuity  . 

anny 

consolidated   . 

consold 

another  . 

anor 

contained 

contd 

appurtenances 

.    appurts 

containing 

contg 

arbitrator 

.    arbitror 

conveyance     . 

convce 

assign    . 

.    assn 

conveyancing 

convcg 

attain 

attn 

Conveyancing  Act  . 

C.A. 

attorney 

.    atty 

co-partnership 

co-ptnp 

bankrupt 

.    bkpt 

county    . 

coy 

bankruptcy     . 

.    bkcy 

court 

ct 

before    . 

.    bfe 

covenant 

covt 

ABBBEVIATIOKa 


xxin 


creditor  . 

.    credor 

herein 

.     hrin 

daughter 

daur 

hereinbefore  . 

.    hinbfe 

debenture 

.     deb 

hereof    . 

.     hrof 

decease . 

.    dece 

hereto    . 

.    hto 

declaration 

.    declon 

hereunder 

.    hrunder 

declared 

.    decld 

hereunto 

.     hrunto 

defendant 

.    deft 

herewith 

.     hwith 

described 

•    descd 

husband 

.     husbd 

difference 

.    diffce 

immediately   . 

.     immedly 

director  . 

.    diror 

incorporated   . 

.    incorpd 

discbarge 

.     dischge 

incumbrance  . 

.    incumbce 

dividend 

.     divd 

indenture 

.    indre 

division  • 

.    divon 

inheritance 

inhance 

document 

.    doc 

Institution 

Institon 

dwelling 

•    dwg 

insurance 

.    insce 

education 

.    educon 

intended 

.     intd 

either     . 

.    eir 

interest  . 

.    inU 

entered  . 

•    entd 

joint 

.        .    jt 

entitled  . 

.    entled 

lawful 

.    Iful 

equal     . 

.    eql 

letter      . 

.     Ire 

erections 

.    erons 

limitation 

limon 

estate     . 

.    este 

limited   . 

.    limd 

execute  . 

.    exte 

machinery 

.    machy 

execution 

.    exon 

mamtenance 

.    mtce 

executors 

•    exs 

manner  . 

.    mner 

expense. 

.     expse 

marriage 

.    marre 

expressed 

.    expd 

matter    . 

.    mre 

expressly 

.    exply 

memorandum 

mem 

following 

.        .    foUg 

mentioned 

mentd 

funeral   • 

.    funl 

messuage 

.    messe 

general  . 

.    genl 

mineral  . 

.    mini 

grandchildren 

•    grandchn 

money   . 

.    moy 

grant 

.        .     grt 

mortgage 

.    mtge 

guardian 

.    gdian 

mortgagee 

.    mtgee 

heirs 

.    hrs 

mortgagor 

.    mtgor 

hereditaments 

.    hds 

necessary 

necy 

hereafter 

.    hrafter 

neither  . 

neir 

hereby    . 

.    hby 

nevertheless 

.    nevs 

hereinafter 

.    hinafter 

notwithstandir 

ig      .    notwg 

Ixxiv 

number  . 

numbered 

occasioned 

original  . 

otherwise 

paid 

parcel 

part 

particular 

parties    . 

partner  . 

partnership 

party,  ies 

per  annum 

per  cent. 

perform  . 

person    . 

piece 

plaintiff  . 

policy     . 

policies  . 

possessed 

possession 

premises 

presents 

previous 

principal 

proceedings 

proper 

property 

provided 

provision 

proviso  . 

purchase 

purpose  . 

pursuance 

pursuant 

quarter  . 

railway  . 
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no. 

reasonable 

.    reasble 

nod. 

receipt    . 

.    rect 

occasd 

receive    . 

.    rece 

origl 

redemption     . 

redmon 

orwise 

referred  . 

.    refd 

pd 

release    . 

.    rele 

peel 

remainder 

.    remr 

Pt 

representative . 

.    repve 

parlar 

request  . 

.    reqt 

pties 

requisition 

requon 

ptner 

residuary 

.    residy 

ptnp 

respect  . 

respt 

pty,  ies 

respective 

.    respive 

p.a. 

respectively     . 

.    resply 

p.c. 

reversion 

revon 

pform 

reversionary   . 

.    revy 

pson 

right 

.    rt 

pee 

said 

.    sd 

pit 

schedule 

.    schdle 

poly 

security  . 

.    secy 

pols 

secured  . 

.    seed 

possed 

separate  . 

.    septe 

posson 

Settled  Land  Act 

•      i3.  X^.  A 

premes 

several    . 

.    sevl 

psnts 

shall 

.    shl 

prevs 

should    . 

.    shd 

ppal 

singular . 

.    singr 

pcdgs 

society    . 

socy 

pper 

solicitor . 

.    solor 

ppty 

stock 

.    stk 

provd 

subject  . 

subjt 

provon 

subsequent     . 

.    subseqt 

provo 

succession 

.    succon 

pchase 

successor 

succor 

ppose 

sufficient 

.    sufft 

psuance 

survivor  . 

survor 

psuant 

testamentary  . 

.     testy 

qtr 

testator  . 

.    testor 

rly 

thereabouts 

.    thrabts 
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thereafter 
thereby  . 
therefrom 
therein    . 
thereinafter 
thereinbefore 
thereof   . 
thereon  . 
thereto    . 
thereupon 
together  . 
trustee    . 
whatsoever 
whereas . 
whereby 
wherein  . 
whereof . 
wheresoever 
which     . 
without  . 
witness   . 
\intnesseth 
would 
year 
younger . 


thrafter 

thby 

thfrom 

thrin 

thinafter 

thinbfc 

thof 

thron 

thto 

thrupon 

togr 

tree 

whatsr 

whas 

whby 

whrin 

whof 

wheresr 

wch 

witht 

wits 

witneth 

wd 

yr 

yor 


O 

o  I 
•a 


/-ance 
-ence 
-ment 
-ation 
-etion 
-ition 
-ution 
-action 
-ection 
-iction 
-uction  / 

V-hold 


1 


.    -ce 
.    -mt 


^ 


o 

a 


CO 

-a 
o 


CO 

% 
o 


-on 


-mg 


at 


.    -hd 

end  of  word  of 
more  than  one 
syllable  where  fol- 
lowing a  conso- 
nant     .    -g 


It  will  of  course  be  understood 
that  the  abbreviation  of  a  word  is 
to  be  used  in  the  plural  of  the 
word,  and  also  in  words  derived 
from  it,  unless  otherwise  stated : — 
Thus 


appoint  . 

appoints 

appointor 


appt 

appts 

apptor 


ADDENDA  ET  CORRIGENDA 

TO  VOLUME  I. 


Page  32    Note,  line  7.   After  "«»t  nfj9."  aM  ""IhihetMki  v.  Goldstein,  [1896] 
1  Q.  B.  478.". 

„    65    Note,  last  line.    Add   **  bat   not   against  a  tenant  for  years :    Re 
Herbage  JRents  CharUy,  [1896]  2  Oh.  811." 

„    73    Note  (O,  line  8.    jR>r  "  c.  21 "  r«wi  "  c.  51." 

„    73    Note  (O,  line  13.    For  *«  c.  81 "  read  **  c.  8." 

„  75  Note  ((Q.  Add  It  has  been  aigaed  that  estate  duty  is  payable  on 
the  death  of  a  tenant  for  life  who  has  sarrendered  his  life 
interest  on  the  grounds,  Firety  that  the  property  surrendered  is 
'  property  in  which  the  deceased  had  an  interest,  ceasing  on  the 
death  of  the  deceased  *  (see  Finance  Act,  1894,  s.  2  (1)  (&));  and 
second f  that  as  *the  existing  law  and  practice  relating  to  any 
of  the  duties  now  leviable  on  or  with  reference  to  death,  shall, 
subject  to  the  provisions  of  this  Act,  and  so  far  as  the  same  are 
applicable,  apply  for  the  purposes  of  collection  recovery  .  .  . 
of  estate  duty  ...  as  if  such  law  and  practice  were  in  terms 
made  applicable  to  this  part  of  the  Act*  (see  s.  8  (1)),  and  as 
succession  duty  would  be  payable  on  death  of  the  tenant  for 
life,  notwithstanding  the  surrender  of  his  life  interest,  so  must 
estate  duty. 
As  to  the  first  of  these  arguments  it  may  be  observed  that  the 
word  *  had '  in  the  subsection  must  refer  to  some  particular 
time,  and  that  as  the  only  time  referred  to  in  the  section  is  that 
of  death,  *had'  must  refer  to  that  time.  In  order  to  make 
'  had  '  apply  to  property  disposed  of  by  the  deceased  in  his  lifetime 
in  cases  not  falling  under  sub-s.  (&),  the  words  *  at  any  time ' 
would  have  to  be  interpolated  after  *  had.'  So  that,  according 
to  the  ordinary  rules  of  construction,  duty  is  not  leviable  under 
this  sub-section. 
As  to  the  second  of  these  arguments,  it  will  be  observed  that  s.  8  (1) 
relates  to  the  collection  and  recovery  of  duties,  and  does  not 
impose  any  duty. 

„    99    An  appointment  of  new  trustees  under  a  power  vested  in  a  lunatic 
will  be  found  at  Vol.  IL,  p.  869. 

„    103    Line  20  from  end.    .Rw  **  1890  "  read  **  1898." 

„     189    See  as  to  the  execution  of  powers  of  attorney  to  transfer  land  in 
British  India,  40  Sol.  J.  456. 

„    200    Precedent  XII.    For  a  power  of  attorney  to  manage  the  property 
of  a  lunatic  abroad,  see  Vol.  II.,  p.  875. 
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Page  332    Note,  line  5  from  end.    For  *'  54  &  54  Vict"  read  '*  64  &  66  ^ct." 
„    234    Note  (<^,  line  4  from  bottom.    For  '*  Bomash  "  read  '*  Bomash.*' 
„    287    Form  11.    Add  after  "  1888  "  the  words.  "  or  Order  of  Court." 
The  provisions  of  s.  117  of  the  Stamp  Act,  1891,  appear  not  to 
extend  to  orders  of  Court. 
„    243    Line  2  of  note  C^).    Ibr  "  236  "  r<Mwi  "  226." 

„    262    Line  5  of  note.  Ibr  *'  ConT.  Act,  s.  7  "  read  "  Cony.  Act,  1881,  s.  7." 
„    282    Note  (a).    F(W  "  Austen"  r«wi  "  Austin." 

„    285    Note.    Add  The  vendor   cannot   require    the   oonveyance  to  be 
made  subject  to  restrictive  covenants  not  noticed  in  the  par- 
ticulars or  conditions.    Hardman  v.  Child,  28  Gh.  D.  712. 
„    379    Note  (c),  laat  line,    ^<W  "  reversed,  [1896]  2  Ch.  1." 
„    406    Text,  line  6  from  bottom.    "  Covenantors  "  should  be  in  italics. 
^    419    Text,  line  5  from  bottom.    Delete  '*  for  himself  k  his  assns." 
„    419    Delete  note  (^).    SubitUute,  ''It  is  useless  for  the  purchaser  to 
covenant  for  himself  and  his  assigns,  for  at  law  the  burden  of  a 
covenant  cannot,  except  in  as  between  landlord  and  tenant,  run  with 
the  land,  and  as  the  covenant  in  the  text  is  a  positive  covenant,  it 
cannot  be  enforced  in  equity.     See  antef  p.  286,  note.    But  on  the 
lessor  recovering  damages  against  the  lessee  for  breaches  of  cove- 
nant occurring  while  an  assign,  whether  the  original  assign,  or  an 
assign  of  his,  is  in  possession,  the  lessee  is  entitled  to  be  indemnified 
by  the  assign  independently  of  the  covenant.    Jfaule  v.  Oarrett^ 
L.  R.  6  Ex.  132 ;  7  Ex.  101." 
„    430    Line  9  from  bottom  of  note.    The  Finance  \ct  referred  to  is  the  Act 

of  1894. 
„    460    Note,  line  16.    Add  "  As  to  a  sale  to  one  of  several  mortgagors,  see 

Kennedy  v.  De  Traffard,  [1896]  1  Ch.  762." 
„    468    Line  12.    i^br  "  Frewe  "  r<fa<i  «  Freme." 
„    462    Line  14  from  bottom  of  note.    The  Finance  Act  referred  to  is  the  Act 

of  1894. 
„    466    Line  22.    After  «  so  found  "  add  "  Be  Baggs,  [1894]  2  Ch.  416." 
„    476    Note  (J),  line  13.    IW  "  Munday  "  mwJ  "  Mundy." 
„    481     Note  (O,  line  6.    For  «  [1896]  1  Ch."  read  "  [1896J  A.  C." 
„    491     Note,  line  24.     **  Be  Harhness  ^  AUeopp,  now  reported,  [1896] 
2  Ch.  358,  decides  that  an  acknowledged  deed  is  necessary  to  pass 
freeholds  vested  on  a  married  woman  as  trustee." 

„   636   3  lines  from  bottom  of  text   For  **  a  direction  signed  by  the 

Chief  Clerk,  &c."  read  "  an  order  "  ;  and  in  last  line  of 
text, /or  "directed"  read  "  ordered." 
„    636    Insert  at  beginning  of  note  (a),  "  As  to  payment  into  Court,  see." 
„    663    Beference  should  be  made  to  the  Light  Bailways  Act,  1896  (69  k  60 
Vict,  c  48) ;  see  s.  13  as  to  the  method  of  determining  the  purchase 
money  and  compensation  for  the  land  ;  s.  14,  authorizing  payment 
to  trustees  of  purchase  money  or  compensation  not  exceeding 
£600,  and  s.  19,  enabling  conveyances  to  be  made  with  the  sanction 
of  the  Board  of  Agriculture  for  the  purposes  of   the  railway 
gratuitously  or  at  an  undervalue. 
„    666    Add  to  note  on  Charitable  Conveyancing  a  reference  to  Vol.  II. 
p.  610,  note,  as  to  statutory  powers  for  making  conveyances  of 
land  for  charitable  purposes. 

„    673    Line  3  of  clause  8.    Delete  "  professing." 


1 
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Page  584  Note.  Redemption  can  now  be  made,  under  the  Finance  Act,  1896, 
(59  k  60  Vict.  c.  28),  8.  32. 

„  .627  Note  (&).  Add  *^  An  order  made  under  the  Trustee  Act,  1893, 
vesting  or  appointing  a  person  to  convey  the  estate  of  an  infant 
tenant  in  tail  in  possession  bars  the  estate  tail  and  the  remaindeis 
over.    Be  Montagu,  [1896]  1  Ch,  649." 

„  656  Note.  Add  ''  a  reference  to  the  Judicial  Trustee  Act,  1896  (59  &  60 
Vict.  c.  35),  8.  8." 

„  664  Note,  last  line.  Add  ''Me  Pollard's  Settlement,  [1896]  1  Ch.  901 ; 
2  Ch.  662." 

„  708  If  the  house  is  likely  to  be  sublet  to  weekly  tenants  the  following 
clause  may  be  added.  "•  The  landlord  or  any  person  authorised 
in  writing  by  him  may,  if  and  when  he  thinks  fit,  as  agent  for 
and  in  the  name  of  the  tenant,  collect  and  give  receipts  for  any 
rent  payable  to  the  tenant,  by  any  under  tenant  or  lodger,  with 
power  for  the  landlord  to  pay  himself  whatever  is  due  to  him  out 
of  any  rent  so  collected." 

„    719    Note  (a).    -Fbr  "  58  &  54  Vict.  "r«fl^  «  68  &  64  Vict." 

„  724  As  to  the  liability  for  damages  for  breach  of  covenant  to  repair 
contained  in  an  underlease  where  the  headlease  contains  a  similar 
covenant,  see  Conquest  v.  EbhettSy  [1896]  A.  C.  490. 

„    761    Note  (^),  line  2.    For  "  23  &  —  Vict."  re^  "  23  &  24  Vict." 

„  794  Line  2  of  note  (<»).  After  "  38,"  add  "  and  the  Coal  Mines  Regula- 
tion Act,  1896  (59  &  60  Vict  c.  48),  s.  4." 

„  814  Note  (^).  50  &  61  Vict.  c.  58,  s.38  is  amended  by  69  &  60  Vict.  c.  43, 
8.  4. 

„    860    Line  4  of  note.    For  "  18  Vict."  read  **  13  &  14  Vict." 
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Page  75  Note  (d).  It  may,  poesibly  with  socoess,  be  ax^ed  that,  as  in  oon- 
strniog  an  Act  relating  to  revenue  the  technicalities  of  English 
law  must  be  disregarded,  where  a  life  interest  is  released  to  the 
remainderman  the  property  passing  by  the  gift  falls  nnder  the 
second  branch  of  s.  88  (2)  (a)  of  the  Customs  and  Inland  Beyenue 
Act,  1881,  as  being  **  a  voluntary  disposition  operating  as  an  imme- 
diate gift  inter  vivos  by  way  of  transfer."  If  this  argument  be 
correct,  and  if  the  tenant  for  life  dies  within  the  year,  the  only 
property  which  would  formerly  have  been  liable  to  Account  duty, 
and  which  therefore  will  now  be  liable  to  Estate  duty,  is  the 
income  accruing  during  the  lifetime  of  the  tenant  for  life,  after 
the  release  of  his  life  interest. 


AGREEMENTS  («). 


I. 

AGREEMENT  with  a  Btjildbr  or  Contractor  for  buUd- 
ing  a  House  or  executing  other  Works.  With  varia- 
tions. 

AGRMT    Ifir^   Articles,   or  Mem,    of   agrmt]    made    the  Parties, 
day  of  betn  A.  of,  &c.   (hinafter  called  the  con- 


tractor) of  the  one  pt,  &  B.  of,  &e.  (hinafter  called  the  owner) 
of  the  other  pt.    [Whby  IT  IS  AGRD  as  follows]  :  (ft) 

(a)  For  agreements  for  sale  and  enfranchisement,  see  Contracts  fob 
SaIiS  ;  for  agreements  for  Arbitration,  Exchange,  Lease,  Mortgage,  Partition, 
Partnership^  and  Separation,  see  those  respective  headings ;  for  agreements 
as  to  patents,  see  Patxmts  ;  see  also  Mxscsllanxous  Pbkcxdbnts.  As  to 
the  Stamps  on  Agreements,  see  the  Stomp  Act,  1891,  64  &  55  Vict.  e.  89, 
as.  22  and  28,  and  the  Schedule,  heads  Agbbbicxnt,  Gbnxbai.  Ezxmftions 
FBox  ALL  Stamp  Duties  ;  and  ae  to  Agreements  under  Seal,  the  heads 
Bond  and  Coybnant. 

(6)  The  following  are  various  forms  for  commencing  the  operatire  part  of  Forms  of 
an  agreement^  though  in  ordinary  cases  it  is  not  necessary  to  insert  any  commenoe- 
f ormal  commencement  where  there  are  no  recitals : —  ™*'^*  ®^ 

1.  "  It  is  hby  [mutually]  agrd  [by  &  betn  the  sd  pties  hto]  JSntL 

as  follows :  " — 2.  Where  there  are  several  parties,  and  each  is  to  be   Short  form. 
expressed  to  be  bound  to  the  performance  of  his  own  acts  only,  ^'  each  &  Fuller 

every  of  them,  the  sd  A.,  B.,  C,  &  D.,  {pr^  the  sd  respive  pties  ^®™* 
hrto]  so  far  as  relates  to  his  own  acts  &,  defaults  only  \ory  so 
far  as  the  agrmts  hinafter  oontd  are  or  ought  to  be  pformed 
by  him,  his  hrs,  exs,  ads,  or  assns,  but  not  further  or  orwise] 
doth  hby  [in  conson  of  the  agrmts  hinafter  contd  on  the  pt  of 
the  others  or  other  of  them]  agree  with  the  others  or  other  of 

them  as  follows  :  " — 8.  Where  there  are  several  parties  of  the  one  part  where 
who  are  to  be  jointly  and  severally  boxmd  and  entitled  to  the  benefits  of  the  several 
agreement,  and  one  party  of  the  other  part,  "  the  sd  A.,  B.,  &  C,  do   ^^  *" 

hby  jtly  &  sevlly  agree  with  the  sd  D.,  and  the  sd  D.  doth  hby  jointly  and 
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AGREEMENTS. 


1.  The   contractor  shI   at  his   own   cost   [take   down   & 

— .   in 


Agreement 

works.        remove  the  house  &  bidgs,  situate  &  being  No. 


In  caaeof 
ft  firm. 


In  ease  of 
a  married 
woman. 


Frame  of 
covenants 
nnder  seal. 


Devolution 
of  benefit 
of  contract. 


As  to 
annexing 
agreement 
to  prior 
agreement. 


agree  with  the  sd  A.,  B.,  &  C,  jtly  &  sevUy  (so  far  as  the  , 
agrmts  hinafter  contd  are  or  ought  to  be  pformed  by  the  sd 
pties  resply  or  their  respive  hrs,  exs,  ads,  or  assns)  as  follows: " 

— 1.  Where  one  of  the  parties  is  a  firm,  *'  the  sd  A.  (so  far,  &C.)  doth 

hby  agree  with  the  sd  B.  &  Co.  &  with  the  sevl  ptners  in  their 
firm  jtly  &  sevlly,  and  the  sd  B.  &  Co.  (so  far,  &c.)  do  hbyfor 
themselves  &  the  sevl  ptners  in  their  firm  jtly  &  sevlly  agree 

with  the  sd  A.  as  follows  :  "  Under  an  agreement  in  either  of  the  two 
lajst  forms,  all  or  any  of  the  parties  jointly  or  severally  liable  could  be  sned 
in  the  same  action :  see  B.  S.  C,  1883,  Order  XYI.  rr.  4  and  6.-5.  Where 
a  married  woman  is  a  contracting  party,  it  is  unnecessary,  haying  reg^ard  to 
the  Married  Women's  Property  Act^  1893  (56  &  57  Vict.  c.  63),  s.  1,  that  the 
intention  to  bind  her  separate  estate  should  be  expressed. 

In  the  case  of  agreements  under  seal,  it  is  sufficient  (or  to  speak  more 
correctly,  customary,  there  being  of  course  no  magic  in  the  word)  to  substi- 
tute the  word  "  covenant "  for  ''  agree."  See  also  the  forms  under 
"  Covenant."    It  is  now  whoUy  unnecessary  that  the  covenant  should  be 

expressed  to  bind  the  ''hrs,  exs,  &  ads,"  of  the  covenantor  according  to 
the  form  formerly  in  use  in  the  case  of  instruments  under  seal  (though  it 
was  practically  of  little  use  even  as  regards  the  word  "  hrs  ")  ;  see  the 
0.  A.,  1881,  44  &  45  Yiot.  c.  41,  s.  59  ;  Elph.  Introd.  114;  and  the  words  in 
question  are  omitted  in  the  commencement  of  coyenants  or  other  obligations 
in  this  work.    But  it  must  be  remembered  that  the  Act  does  not  obriate 

the  necessity  of  expressly  binding  the  **  assns  "  of  the  covenantor  where 
this  was  necessary  before  the  Act,  in  order  to  make  the  burden  of  the 
covenant  run  with  the  land  (where  the  law  so  permits),  and  in  such  cases 

some  practitioners  insert  all  the  words  ''  hrs,  exs,  ads,  &  assns." 

The  benefit  also  of  a  contract,  whether  under  seal  or  not,  wiU  (unless  such 
construction  is  excluded  by  the  terms  or  nature  of  the  contract)  devolvej 
in  the  case  of  leaseholds  (including  estates  pur  autre  vie  devolving  on  the 
personal  representatives)  and  personalty,  on  the  personal  representatives,  or 
in  the  case  of  real  estates  of  inheritance,  or  pur  autre  vie  devolving  on  the 
heir,  on  the  heirs,  as  well  as  the  assigns  of  the  parties,  without  any  express 

mention  of  their  ^*  hrs,  exS,  ads,  &  assns  "  (see as  to  covenants  relating 
to  land,  the  C.  A.,  1881,  s.  68) ;  and  the  benefit  of  a  contract  with  several 
persons  jointly  will  devolve  on  the  survivors,  &o.,  see  the  same  Act,  s.  60. 

Where  an  agreement  varies  the  terms  of,  or  is  otherwise  connected  with,  a 
previous  instrument  or  several  instruments,  it  may  be  convenient  in  order 
to  avoid  reciting  the  prior  instrument  or  instruments  to  describe  the  later 
one  as  supplemental,  or  intended  to  be  read  as  annexed  thereto  (in  lieu  of 
being  endorsed).  The  provision  in  the  C.  A.,  1881,  s.  53,  as  to  this  applies 
only  to  deeds,  but  this  expedient  can  of  course  be  had  recourse  to  in  all 
cases  independently  of  that  enactment,  as  it  needs  no  statutory  authority. 
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street,  &c.,  &]  erect,  build,  &  completely  finish  in  a  good. 


substantial,  &  workmanlike  mner  [&  with  the  best  materials 
of  their  sevl  kinds  (c)],  a  house  &  other  bidgs  upon  a  piece  of 
ground  belongg  to  the  owner,  situate  &c.,  &  contg  &c.,  or, 
"  upon  the  site  of  the  sd  existg  house  &  bldgs  "  a3Cordg  to  the 
plans,  elevons,  &  sectns,  &  in  accordce  with  the  specificon  of 
works  &  drawgs  wch  have  been  resply  signed  by  the  contractor 
&  by  C.  the  surveyor  of  the  owner,  or,  **  shl,  at  his  own  cost, 
exte  &  completely  finish  &c.,  the  sevl  works  mentd  in  the 
Bpecificon  hnmto  annexed,  accdg  to  the  plans  &c.,"  &  the  con- 
tractor hby  admits  that  the  sd  specificon,  plans,  &  drawgs  are 
Buffii  for  their  intd  ppose,  &  that  the  works  can  be  successfully 
exted  in  accordce  thwith,  witht  any  addtl  or  extra  work 
other  than  such  work  as  is  necessarily  implied  thrin,  or  to  be 
inferred  thfrom  upon  a  fair  &  liberal  constron. 

2.  The  sd  works  shl  be  exted  under  the  diron  &  to  the  Works  to 
satisfon  in  all  respts  of  the  sd.  C.  or  other  the  surveyor  for  the  Jj  mSb-**^ 
time  being  of  the  owner  (d),  who  shl  have  been  apptd  to  act  faction  of 
for  him  for  the  ppose  of  this  contract  by  some  writg  under  ■'*^®^'"* 
his  hand  delivered  to  the  contractor  at  his  place  of  business 
(hinafter  refd  to  as  the  surveyor). 

8.  On  the  signg  of  this  contract  complete  &  full  posson  of  Comple- 
the  sd  premes,  so  far  as  may  be  necy  for  the  exon  of  the  sd    ^^ 
works,  but  not  so  as  to  constitute  a  tenancy,  shl  be  given  to 
the  contractor,  who  shl  forthwith   commce  the  sd  works  & 
actively  prosecute  the  same,  &  the  sd  works  shl  in  all  respts  be 
completed  [&  the  sd  house  &  bldgs  made  fit  for  habiton  & 

use]  within cab-  months  from  the  time  when  such  posson 

shl  be  given :  Pbovd  that  in  case  any  delay  shl  arise  from  Delay, 
fire,  tempest,  frost,  or  other  inevitable  cause,  or  accident,  or 
from  any  strike  (e)  or  lock-out  in  the  bldg  trade,  or  by  the 
default  of  the  owner  in  payg  in  due  course  any  moys  due  & 

See  the  note,  ir\fra,  under  the  hea4  ''  DeedS  "  as  to  malring  inatniments 
supplemental  to  prior  instruments, 
(e)  Where  the  materials  are  to  be  supplied  by  the  owner,  substitute : 

"  but  with  materials  to  be  supplied  by  the  owner  as  hrnafter 

mentd  ;  "  and  add  the  provisions  in  notes  (a),  (h),  (d),  pp.  4  and  5. 

(d)  See  Eeker$ley  ▼.  Mersey  Docks,  ^c,  [1894]  2  Q.  B.  667. 

(e)  As  to  the  meaning  of  the  word  "  strike,"  see  Stephens  v.  Harris,  56 
L.  J.  Q.  B.  D.  516. 
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A0RERME14XS. 

payable  to  the  contractor  under  this  contract  (a),  then  such 
further  time  shl  be  allowed  for  the  complon  thof ,  as  the  sur- 
veyor shl  in  writg  certify  to  be  reasble. 

4.  All  materials  to  be  used  in  the  works,  although  the 
same  may  not  be  parly  mentd  in  the  specificon  (save  as  orwise 
provd  by  the  sd  specificon,  &  save  as  may  be  hrafter  orwise 
required  by  the  owner  or  the  surveyor,  by  any  writg  under  his 
hand),  shl  be  supplied  &  furnished  by  the  contractor  (&). 

5.  The  contractor  shl,  on  the  complon  of  the  sd  works,  at 
his  own  expse,  remove  &  clear  away  all  scaffoldg,  fencg,  un- 
used materials,  &  rubbish  from  the  same,  &  leave  the  whole 
of  the  works  &  premes  in  a  clean  &  pper  state. 

6.  The  owner  shl  pay  to  the  contractor  the  sum  of  £ , 


ICaterials 
provided 
by  owner. 


(a)  "  Or  in  supplying  the  materials  for  the  sd  works  after 
notice  in  that  behalf  shl  have  been  given  by  the  contractor  as 
hinafter  mentd." 

(6)  In  the  case  mentioiied  in  note  (c),  p.  8»  sabstitate  for  the  provision  in 

the  text  the  foUowing :  ''  All  the  old  materials  of  the  existg  bldgs 
wch  shl  not  be  fit  to  be  used  in  or  about  the  sd  works  shl  forth- 
with be  removed  by  the  contractor  at  his  expse,  &  shl  when  so 
removed  become  his  ppty,  &  all  new  materials  to  be  used  in  or 
about  the  sd  works  shl  be  provd  by  the  owner,  &  shl  from 
time  to  time  be  delivered  by  him  at  his  own  expse  at  the  place 
where  the  sd  works  are  to  be  exted,  as  the  sd  materials  shl  be 
required  by  the  contractor,  reasble  notice  in  that  behalf  being 
given  by  him  to  the  owner :  But  all  scaffoldg,  tackle,  tools, 
machy,  plant,  &  other  things  requisite  or  pper  for  the  sd  works, 
except  the  materials  used  thrin,  shl  be  provd  by  &  at  the  expse 
of  the  contractor :  1)he  sd  works  shl  be  exted  with  the  sd  old 
materials  so  far  as  the  same  shl  be  fit  for  the  ppose,  &  with 
the  new  materials  to  be  supplied  as  afsd  by  the  owner  to  the 
contractor,  who  shl  be  acctable  for  the  same,  &  shl  be  chged 
for  all  materials  wch  shl  be  certified  by  the  surveyor  to  be  fit 
for  use,  but  not  to  have  been  used  in  or  about  the  sd  works,  a 
reasble  allowce  being  made  for  waste,  &  the  amt  so  to  be  chged 
shall  also  be  fixed  by  the  surveyor,  &  shl  be  pd  by  the 
contractor  to  the  owner." 

(c)  As  to  the  liability  of  the  builder  to  pay  the  charges  of  the  quantity 
surveyor,  see  North  v.  Bassett,  [1892]  1  Q.  B.  333. 
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wch  8hl  include  the  cost  of  labour,  &  of  all  materials  (i),  AiteniAtive 

prOTlBlODB. 

plant,  &  other  things  required  for  the  pposes  of  the  works, 
&  of  the  convce  or  transport  &  removal  thof  to  or  from  the 

works,  in  mner  followg,  that  is  to  say,  the  sum  of  £ , 

upon  the  prodon  to  the  owner  of  the  certfe  of  the  surveyor 

that  work  to  the  value  of  £ has  been  duly  exted  to  his 

satisfon  by  the  contractor,  the  further  sum  of  £ upon 

the  prodon  of  the  like  certfe  that  work  to  the  value  of  £ 

has  been  so  exted,  (e)  &  the  remr  of  the  sd  sum  of  £ 


upon  the  prodon  to  the  owner  of  the  certfe  of  the  surveyor 
that  the  sd  works  have  been  in  all  respts  completed  [<b  the 
sd  house  &  bldgs  made  fit  for  habitation  &  use]  in  accordce 
with  this  contract,  A  to  his  satisfon,  [or,  *'  in  sums  amtg  to 
£90  p.c.  on  the  value  of  the  works  as  the  same  shl  proceed, 

&  not  being  less  than  £ at  each  paymt,  wch  percentage 

8hl  be  ascertained  by  the  sd  surveyor,  &  shl  be  pd  upon  his 
certfe  of  the  same  being  produced  to  the  owner,  &  the  remr 

of  the  sd  sum  of  £ ,  dc,  as  bfe  ;  '*  or^  ''  Thb  sum  to  be  pd 

by  the  owner  to  the  contractor  for  the  sd  works  shl  be  ascer- 
tained accdg  to  the  rates  specified  in  the  schdle  of  prices 
annexed  to  the  sd  specificon,  so  far  as  the  prices  are  there 
specified,  wch  prices  shl  include  the  coet  of  labour  dtc^  as  above 
(save  as  orwise  provd  by  the  sd  specificon  or  schdle  of  prices), 
&  the  paymt  for  any  work  not  included  in  the  sd  schdle  ci 
prices  shl  be  fixed  by  the  surveyor :  Webkly  pa3rmiB  on  acct 
shl  be  made  by  the  owner  to  the  contractor  upon  the  certfes 
of  the  surveyor  of  the  contract  value  of  the  work  exted,  subjt  to 
a  dedon  of  10  p.c«  upon  such  value,  wch  shl  be  retained  by  the 
owner  until  the  complon  of  the  work,  &  shl  be  pd  to  the  con- 

(d)  "  Except  such  as  are  hby  agrd  to  be  supplied  by  the 
owner." 

{$)  Occasioiiially  the  payment  of  the  last  instahnent  is  delayed  for  a  year,  Wheie 
ID  as  to  allow  of  defects  being  discovered :  in  this  case  say,  **  And  the  P^T^ei^t  of 

remr  of  the  sd  sum  of  £ one  yr  after  the  prodon  to  the  ment  is  to 

owner  of  the  certfe,"  dtc^  as  in  text.     "In  case  the  surveyor  ho  delayed, 
shl  within  the  sd  yr  certify  that  any  work  [or  materials]  are 
defective,  the  same  shl  forthwith  be  made  good  by  the  contrac- 
tor at  his  own  expse,  or  on  his  default  by  the  owner  at  the 
expse  of  the  contracto):." 
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tractor  upon  the  certfe  of  the  surveyor  of  the  works  havg  been 
completed,  &  of  the  balce  remaing  due  to  the  contractor."] 

7.  The  surveyor  shl  not  give  his  certfe  in  respt  of  any  work 
wch  is  in  any  respt  defective  or  not  accdg  to  contract  or  orwise 
not  done  to  his  reasble  satisfon,  or  while  the  contractor  is  not 
usg  due  diligce  in  the  prosecon  of  the  works  or  orwise  makg 
default  in  the  pformce  of  this  contract. 

8.  Thb  owner  [or  the  surveyor]  may  at  any  time  durg  the 
progress  of  the  works  by  order  in  writg  under  his  hand, 
make  or  cause  to  be  made  any  alterons  in  the  sd  origl 
specificon  &  plans  by  way  of  addon  or  omission,  or  orwise  deviatg 
thfrom ;  &  the  sd  works  shl  be  exted  accdg  to  the  sd  alterons 
or  devions  under  the  diron  &  to  the  satisfon  of  the  surveyor 
in  the  same  mner  as  if  the  same  had  been  included  in  the 
sd  origl  specificon  &  plans ;  &  any  work  or  materials  wch  shl 
so  be  ordered  not  to  be  done  or  used  shl  be  omitted  or 
shall  not  be  used  by  the  contractor. 

9.  All  addons  and'dedons  to  be  made  to  or  from  the  amt 
of  the  contract  price  in  respt  of  any  such  alteron  or  devion 
from  the  sd  specificon  or  plans  as  afsd  shl  be  [ascertained 
accdg  to  the  rates  specified  in  the  schdle  of  prices  annexed  to 
the  sd  specificon,  &  in  case  the  rates  are  not  thrin  specified, 
shl  be]  fixed  by  the  surveyor.  And  the  diffce  of  expse  occa- 
sioned by  any  such  alteron  or  devion  shl  be  added  or  deducted 
(as  the  case  may  be),  to  or  from  the  contract  price.  But  no 
paymt  or  allowce  whatever  shl  be  made  to  the  contractor 
for  any  extra  work  or  materials  done  or  used  by  him  witht  a 
previous  order  or  authority  in  writg  from  the  owner  (d)  ;  & 
any  alteron  or  devion  ordered  or  authorised  as  afsd  shl  not 
in  anywise  alter  the  total  contract  price  to  be  pd  to  the  con- 
tractor, except  so  far  as  the  same  shl  alter  the  amt  of  labour 
or  the  value  of  the  materials  wch  may  be  required  to  be  used 
in  or  about  the  works,  nor  shl  alter  the  mode  in  wch  the  con- 


(a)  As  to  the  power  of  the  Ck)urt  on  the  bankruptcy  of  the  contractor  to 
order  a  certificate  to  be  given«  see  Exp,  Oray,  58  L.  J.  Q.  B.  D.  5. 

(b)  Ab  to  this  olause,  see  Rex  v.  Peto,  1  Y.  &  J.  37. 

(c)  Ab  to  this  clause  see  Tharns  Svlphur  ^  Copper  Company  y.  McElroy, 
8  App.  Ca.  1040 ;  Richards  v.  May,  10  Q.  B.  D.  400. 

(d)  The  words  "  or  the  Surveyor  "  are  sometimes  inserted  here,  but 
they  are  somewhat  dangerous,  as  they  enable  the  surveyor  to  increase  the 
cost  of  the  works  without  the  sanction  of  the  owner. 
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tract  price  is  to  be  pd,  or  in  wch  the  value  of  the  work  done 
is  to  be  ascertained  with  a  view  to  the  paymt  thof .  And  the 
contractor  shl  not  by  reason  of  any  such  addon  to  or  alteron 
in  the  works  as  af sd  be  allowed  any  further  time  for  completg 
the  same,  except  such  further  time,  if  any,  as  the  surveyor 
shl  in  writg  certify  to  be  reasble. 

10.  The  owner  shl  be  entled  to  deduct  any  moys  wch  the  Poy«  ^ 
contractor  shl  be  liable  to  pay  to  the  owner,  under  this  con-  money 
tract  or  orwise,  from  any  sum  wch  may  become  payable  to  the  ^'^JJJ^J^ 
contractor  hrunder :  And  the  surveyor  in  makg  his  certfes  as  tor(e). 
afsd  shl  have  regard  to  any  sums  so  chgeable  agst  the  con- 
tractor: Fbovd  always,  that  this  proven  shl  not  affect  any 

other  remedy  by  action  at  law,  or  orwise,  to  wch  the  owner 
may  be  entled  for  the  recovery  of  any  such  moys. 

11.  In  case  the  sd  works  shl  not  in  all  respts  be  completed  Penalties 
[&  the  sd  house  &  bldgs  made  fit  for  habiton  &  use]  on  or  (^).  ^ 
bfe  the  sd day  of ,  or  within  such  extended  time  as 

shl  be  allowed  for  that  ppose,  as  hinbfe  mentd,  &  the  surveyor 
shl  certify  in  writg  the  fact  of  such  non-complon,  then  the 
contractor  shl  pay  to  the  owner,  as  liquidated  &  ascertained 
damages  for  such  default,  &  not  as  a  penalty,  the  sum  of 

£ for  every  subseqt  week,  &  so  in  proportion  for  any  pt  of 

a  week,  until  the  complon  of  the  sd  works,  such  complon  to  be 
certified  in  writg  by  the  surveyor. 

12.  All  materials  wch  may  from  time  to  time  durg  the  Materials, 

&C.   to  be 

progress  of  the  works  be  in,  upon,  or  about  the  premes  for  use  prol^rty 
in  the  sd  works,  shl  be  deemed  to  be  the  absolute  ppty  of  the  o^  em- 

'  '^^  "^  ployer  {g). 

(e)  As  to  the  right   of  set-off  in  the  absence  of  express  contract^  see 
Timng  v.  KUchin,  3  Ex.  D.  127. 
(/)  That  this  provision  is  effectual,  see  Law  v.  Local  Board  of  Reddiich^ 

[1892]  1  Q.  B.  127. 

(g)  Although  a  provision  for  forfeiture  of  the  building  materials  to  the  As  to 
owner  on  the  bankruptcy  of  the  contractor  would  be  void  as  a  violation  of  bankruptcy 
the  policy  of  the  bankruptcy  law  within  the  principle  of  Higxnboiham  v.  *^!  default 
Holme  (19  Ves.  88),  that  a  man  cannot  validly  contract  that  his  property  ^„^^qI^ 
shall  go  over  on  his  bankruptcy  so  as  to  be  taken  away  from  his  creditors 
{Bxp.  Jay,  14  Ch.  D.  19  j  Exp.  Barter,  26  Ch.  D.  510),  the  clause  in  the  text, 
having  no  reference  to  bankruptcy,  is  free  from  this  objection  (Brown  v. 
Bateman,  L.  E.  2  C.  P.  272 ;  Exp.  Dickin,  4  Ch.  D.  524) ;  and  is  not  touched 
by  the  Bills  of  Sale  Acts  {Reeves  v.  Barlow,  11  Q.  B.  D.  610;  12  Q.  B.  D. 
436 ;  see  36  S.  J.  751) ;  and  is  preferable  to  a  mere  licence  to  seize  the 
materials  on  the  default  of  the  builder,  although  this  would  prevail  against 
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owner ;  but  the  contractor  shl  nevs  be  solely  responsible  for 
the  loss  or  destron  thof,  &  for  all  damage  wch  may  happen 
thto  by  fire,  tempest,  or  any  other  cause  whatsr,  &  the  con- 
tractor shl  likewise  be  liable  to  make  good  all  damage  wch 
may  happen  to  the  sd  works  from  any  cause  whatever  durg 
the  progress  thof . 

18.  Thb  contractor  shl  psonally  superintend  the  exon  of 
the  works,  &  shl  not  assn  [or  sublet]  this  contract,  or  any  pt 
thof,  witht  the  express  hcence  &  approval  in  writg  of  the 
owner. 

14.  In  case  at  any  time  durg  the  progress  of  the  works 
any  unnecy  delay  shl  occur  in  the  carryg  on  of  the  same 
through  the  default  of  the  contractor  [&  such  delay  shl  be 
certified  in  writg  by  the  surveyor],  &  the  owner,  or  the  sur- 
veyor, shl  give  a  written  notice  to  the  contractor  to  proceed 
with  the  sd  works,  or  leave  the  same  at  his  then  or  last  known 
place  of  abode  or  business,  &  the  contractor  shl  not  proceed 

with  the  sd  works  to  the  satisfon  of  the  surveyor  within 

days  after  such  notice  shl  have  been  so  given,  or  left,  or  in 
ease  the  contractor  shl  at  any  time  neglect  or  omit  to  pull 
down  or  remove  any  work  or  materials  wch  the  surveyor  shl 
have  certified  in  writg  to  be  defective,  or  not  accdg  to  contract, 
within  — -< —  days  after  written  notice  so  to  do  shl  have  been 


As  to  as- 
signment 
by  con- 
tractor. 


Death  of 
contractor. 


the  trustee  in  bankmptoy*  and  would  not  be  within  the  Bills  of  Sale  Acts 
{Exp.  Newitt,  16  Oh.  D.  522).  The  clause  is  sometimes  extended  to  the 
contractor's  plant,  but  this  being  contrary  to  the  intention  of  the  contract 
is  wrong ;  and  clause  14  should  be  relied  on  as  to  this. 

(a)  This  would  not  of  course  interfere  with  an  assignment  by  the  contrac- 
tor of  moneys  to  become  due  to  him  under  the  contract,  subject  to  the 
owner's  rights  under  clauses  10  and  14.  As  to  the  effect  of  an  assignment 
by  way  of  mortgage  or  otherwise  of  such  moneys  (whether  actually  earned 
or  not),  as  between  the  particular  assignee  and  the  trustee  under  a  subse- 
quent bankruptcy  or  liquidation  of  the  contractor,  see  Tooth  y.  Hallett,  4 
Ch.  242  (where  the  claim  of  the  trustee  was  preferred ;  but  the  case  turned 
or  is  distinguishable  on  the  groimd  that,  the  contractor  being  in  default, 
the  buildings  were  completed  by  the  trustee  with  his  own  moneys,  so  th&t 
the  case  was  the  same  as  if  the  work  had  been  taken  out  of  the  contractor's 
hands  under  the  forfeiture  clause) ;  Exp,  Nichols,  22  Ch.  D.  782,  distin- 
guished in  Exp,  Moss,  14  Q.  B.  D.  310 ;  Drew  y.  Josolyne,  18  Q.  B.  D.  690. 
As  to  the  effect  of  such  an  assignment  upon  subsequent  dealings  between 
the  owner  and  the  contractor,  see  Brice  y.  Bannister,  8  Q.  B.  D.  569.  The 
contract  of  a  builder  is  not  a  personal  contract,  and,  therefore,  on  his  death 
his  personal  representatiyes  may  carry  it  out.  {MarshaU  y.  Broctdhurst,  1 
Cr.  &  J.  403.) 
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given  to  him  or  left  on  the  works  by  the  owner  or  the  Burveyor, 
or  left  as  afsd,  or  within  such  further  time  as  may  be  specified 
in  such  notice,  or  in  case  the  contractor  shl  assn  [or  sublet] 
this  contract  or  any  pt  thof  witht  licence  (b) :  Then  &  in  any 
such  case  the  owner  shl  be  at  liberty,  witht  avoidg  this  con- 
tract, to  take  the  sd  works  wholly  or  partially  out  of  the  hands 
of  the  contractor,  &  to  employ  any  other  pson  or  psons  to  exte 
the  same,  &  for  that  ppose  to  take  posson  of,  &  use  all 
materials,  scaffoldg,  plant,  tools,  implemts,  &  things  on  or 
about  the  sd  works ;  &  all  expses  &  damages  thby  incurred  shl 
be  ascertained  &  certified  by  the^urveyor,  &  shl  be  pd  by  the 
contractor  to  the  owner.  ^ 

15.  The  certfe,  or  decision  in  writg  of  the  surveyor  upon  Certifi- 
any  mre  as  to  wch  he  is  hby  required  or  authorised  to  certify  ^^^^^ 
or  decide,  shl  be  final  &  bindg  upon  both  pties,  except  that  the 
surveyor  may  by  any  certfe  make  any  corron  or  modificon  in 

any  previous  certfe  wch  shl  have  been  made  by  himself,  or  by 
any  predecessor  in  his  office. 

16,  The  contractor  shl  conform  in  all  respts  to  the  provons  Conformity 
&  regulons  of  any  genl  or  local  Act  of  Farliamt,  or  of  any  ^^.^^™* 
local  authority  wch  may  be  applicable  to  the  sd  works,  & 
indemnify  the  owner  agst  all  penalties  incurred  by  reason  of 

the  non-observce  of  any  such  provons  or  regulons. 
[17.  The  owner  shl  indemnify  the  contractor  agst  all  actions  interfer- 

&  pcdgs  on  the  pt  of  any  pson  havg  or  daimg  ancient  lights  JJl^^t^^ 

on  aect  of  any  actual  or  alleged  or  apprehended  interferce  of 

the  sd  bldgs  &  works  thwith.] 

[18*  Arbitron  Clause.    See  Abbitkon.]  Arbitm- 

In  wits  whof  the  sd  pties  have  hrunto  set  their  respive  ^<^''^^)' 


(b)  It  has  been  usual  to  extend  this  clanse  to  the  case  of  the  oontractor  As  to  bank- 
becoming  bankmpt^  kc,  but  such  a  provision  has  been  decided  to  be  void  ruptcy. 
as  operating  to  deprive  the  trustee  in  bankmptcy  of  rights  which  he  would 
otherwise  have  had  in  xespect  of  the  banlorupt's  property,  and  being  there- 
fore opposed  to  the  policy  of  the  bankrupt  law  according  to  the  principle 
noticed  above,  p.  7,  note  {Exp.  Barter,  26  Ch.  D.  610),  and  is  therefore  here 
omitted.  As  to  the  right  of  the  trustee  in  bankruptcy  to  disclaim  onerous 
contracts,  see  the  Bankruptcy  Act,  1883,  s.  55. 

(e)  The  expediency  of  inserting  an  arbitration  clause  may  be  doubtful, 
unless  it  be  a  clause  making  the  decision  of  the  architect  or  surveyor  con- 
clusive. For  a  very  stringent  clause  of  this  nature  which  was  upheld,  see 
Tullis  V.  JacBon,  [1892]  3  Ch.  441. 
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hands  the  day  &  yr  first  above  written  or,  "As  wits  the 
hands  of  the  sd  pties." 

Signed  by  the  above-named 
in  the  presce  of,  or^  "Wits  to  the 
signature  of  the  above-named 


II. 

AGREEMENT  with  a  Builder  or  Contractor. 

Short  Form  (a). 

Parties,  as  in  the  last  Precedent. 
Agi-eement       1.  The  contractor  shl  forthwith  commce  &  bfe  the  expiron 

workB?^*^    of weeks  from  this  date  in  all  respts  complete  with  the 

best  materials  in  the  best  workmanlike  mner  &  to  the  satisf  on 
of  the  owner  all  the  works  &  things  mentd  or  ref d  to  in  the 
parlars  or  specificon  hrmito  annexed  in  &  upon  the  house  & 
premes  thrin  mentd. 
To  remove  2.  Thb  contractor  shl  within  one  week  from  the  complon  of 
completion.  ^^^  ^^  works  &  things  remove  all  his  scaffoldg,  plant,  & 
materials  from  the  premes. 

Payment,        8.  The  ownor  shl  pay  to  the  contractor  the  sum  of  £ 

for  the  sd  works  &  things. 
Penalties         4.  If  from  any  cause  whatever  the  sd  works  &  things  shl  not 
be  completely  finished,  &  the  sd  scaffoldg,  plant,  &  materials 
removed  within  the  time  &  in  mner  afsd,  then  the  owner  may 
deduct  from  any  moys  then  or  thrafter  due  or  payable  to  the 

contractor  the  sum  of  £ per  day  for  every  day  after  the 

expiron  of  weeks  from  this  date  until  such  complon  & 

removal  shl  be  effected,  as  &  for  liquidated  damages. 
Payment  of      5.  In  case  there  shl  not  be  sufft  moy  due  to  the  contractor  to 
penalties,    jj^j^j^q  g^^jj  dedon,  then  the  excess  shl  be  pd  by  the  contractor 

to  the  owner. 
On  default       6.  In  the  event  of  such  default  the  owner  may  employ  & 
tor^^lmer"  V^7  Other  workmen  to  finish  the  sd  works,  &  may  use  any 

may  em- 

ploy  other 

workmen.         (a)  This  form  may  suffice  for  smaJl  transactions,  but  is  less  protective  to 

the  owner  than  the  last  precedent. 
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scaffoldg,  plant,  &  materials  on  the  premes  belongg  to  the  con- 
tractor for  such  ppose,  &  shd  he  pay,  or  be  liable  to  pay,  a 
larger  smn  for  finishg  such  works  than  the  amt  he  wd  be  in- 
debted for  to  the  contractor,  then  the  excess  shl  be  pd  to  him 
by  the  contractor* 

7.  The  owner  may,  if  he  thinks  fit,  require  the  omission  of  Owner  may 
any  of  the  works,  &  in  that  case  a  proportionate  sum  shl  be  ^^S^n 
deducted.  o^  ^o'^ 

8.  All  work  rendered  necy  in  conseqce  of  the  doing  of  the  Contract 
works  hby  agrd  upon  shl  be  deemed  to  be  included  in  &  form  in<Sentai 
ptof  this  contract,  although  not  mentd  in  the  specificon,  &  no  ^<>'^' 
addonal  paymt  shl  be  made  to  the  contractor  for  the  same. 

9.  No  extra  or  addonal  works  shl  be  done  by  the  contractor  Additional 
except  upon  the  previous  order  in  writg  of  the  owner  agreeing  to  upon  i^u 
pay  for  the  same,  &  shd  the  same  be  done  witht  such  order  *^  ^'^"• 
the  contractor  shl  not  be  entled  to  any  addonal  paymt  for  the 

same. 

10.  Lastly,  the  contractor  shl  as  well  after  as  bfe  he  shl  Contractor 
have  been  pd  for  the  sd  works  &  things,  &  witht  any  further  good  de- 
paymt,  for  a  period  of  one  yr  after  complon  make  good  any  ^^^ 
defects  whatever  in  such  works  &  things,  &  especially  in  the 

roofs  or  drainage  of  the  premes,  &  the  owner  may  retain  a  sum 
not  exceedg  10  p.  c.  of  the  total  contract  price  until  the 
expiron  of  such  period  as  a  secy  for  the  pformce  by  the  con- 
tractor of  this  stipulon.    As  wits,  &c. 


in. 

AGBEEMENT  with  a  Builder  or  Contractor.  A  very 
Short  Form,  where  the  Terms  are  embodied  in  the 
Speci/ication. 

Parties^  as  in  Precedent  J. 

1.  The  contractor  shl  exte,  maintain,  &  do  the  sevl  works  Agreement 
&  things  mentd  &  described  in  the  specificon  or  parlars  J^Xr. 

hrunto  annexed  &  signed  by  the  contractor  &  by ,  the 

architect  [surveyor]  of  the  owner,  &  the  plans  &  drawgs  refd 
to  in  such  specificon  or  parlars,  in  &  upon  the  premes  thrin 
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Agreement 
by  ovner. 


mentd  within  the  time  or  times  &  in  eoneon  of  the  paymts 
to  be  made  to  him  by  the  owner  as  thrin  mentd,  &  shl  in  all 
reepts  be  bomid  by,  pform,  observe,  &  fulfil  all  the  condons, 
stipulons,  &  provons  expd  &  contd  in  such  specificon  or 
parlars,  &  wch  are  expd  or  intd  to  be  bindg  on  &  to  be 
pformed,  observed,  or  fulfilled  by  the  contractor. 

2.  In  conson  of  the  premes  the  owner  shl  make  to  the 
contractor  the  paymts  mentd  in  the  sd  specificon  or  parlars 
at  the  respive  times  &  in  the  mner  thrin  mentd,  subjt  to  the 
dedons,  retentions,  and  abatemts  (if  any)  to  be  made  thfrom 
as  thrin  expd,  &  shl  in  all  respts  be  bound  by,  pform,  observe, 
&  fulfil  all  the  condons,  stipulons,  &  provons  thrin  contd,  & 
wch  are  expd  or  intd  to  be  bindg  on  &  to  be  pformed, 
observed,  &  fulfiUed  by  the  owner*    As  wits,  &c. 


Agreement 
to  build 
Teasels. 


IV. 

CONTRACT  between  a  firm  of  SniPBuniDERS  and  a 
Steamship  Company  for  building  Steamers.  Varia- 
tions where  the  contract  is  under  Seal  (a). 

Agrmt  [under  seal]  made,  <Sec.,  betn  A.  &  Co.,  of,  &c., 

(hinafter  called  the  builders),  of  the  one  pt,  &  the Co. 

Limd  (hinafter  called  the  pchasers),  of  the  other  pt. 

1.  The  builders  (provd  the  pchasers  shl  duly  make  to  them 
the  sevl  paymts  at  the  sevl  times  &  in  mner  hinafter  set 


As  to  mode 
in  which 
limited 
oompanies 
contract 


(a)  As  to  the  mode  in  which  limited  oompanies  contract,  see  the  Companies 
Act,  1867>  30  &  31  Vict.  o.  181,  s.  37.  Where  an  agreement  to  which  a  com- 
pany is  a  party,  which,  like  the  above  precedent,  does  not  require  to  be  by 
deed,  but  would  be  sufficient  if  in  writing,  signed  on  behalf  of  the  company 
by  any  person  authorised  in  that  behalf,  is  in  fact  executed  by  the  company 
under  its  common  seal,  it  is  beUeved  to  be  usual  to  make  it  under  seal  as  to 
the  other  parties  also ;  whether  the  affiiing  of  the  seal  of  the  company  would 
make  the  instrument  chargeable  with  stamp  duty  as  a  deed,  if  the  other 
parties  execute  under  hand  only,  seems  doubtful,  but  the  practice  is  to  stamp 
it  as  a  deed.  Where  a  deed  is  not  essential,  it  wiU  suffice  if  the  agreement 
is  signed  by  an  authorised  agent  of  the  company  (usually  one  of  the  direc- 
tors and  the  secretary)  There  can  now  rarely,  if  ever,  be  any  advantage, 
except  with  reference  to  the  Statute  of  Limitations,  in  employing  a  deed 
where  an  agreement  under  hand  only  is  by  law  sufficient. 
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forth)  will  build  &  complete  for  the  pchasers,  of  the  best  & 
most  substantial  materials  &  workmanship,  two  vessels  & 
engines,  with  oatfit  &  appurts,  of  the  foUowg  class,  dimen- 
sions, Sc  power,  viz. :  Class  A  90  in  Lloyd's  Registry,  dimen- 
sions, length  : ft.,  breadth  inside ft.,  depth  from  top 

to  keel ft.,  <fe  havg  cylinders  of & inches,  & 

stroke,  &  a  workg  pressure  of lbs.  to  the  square 

inch,  &  in  all  other  respts  accdg  to  the  specificons  &  plans 
signed  by  the  builders  &  the  pchasers'  engineer. 

2.  Thb  builders  shl  build  the  sd  vessels  under  the  super*  Time  for 
intendce  &  to  the  reasble  satisf on  of  an  engineer  or  surveyor  ^™^ 
for  the  time  being  appted  by  the  pchasers,  &  (provd  the 
paymtfi  a&d  are  duly  made)  shl  launch  the  sd  vessels  &  make 
the  same  in  all  respts  fit  <Sb  ready  for  their  trial  trips  on  or  bf e 

the day  of ,  &  shl  forthwith  thrafter  complete  the 

sd  vessels  &  make  the  same  ready  for  delivery  afloat  to  the 
pchasers  or  their  duly  authorised  agent  in  a  usual  &  con- 
venient place,  in  river  or  dock,  on  or  bfe  the day  of , 

&  iQ  ease  of  default  for  every  week's  delay  beyond  the  last-  Penalties 
mentd  date  the  builders  shl  pay  to  the  pchasers  the  sum  of   ^^  ^  ^' 

£ ,  as  liquidated  &  ascertained  damages,  &  not  as  a 

penalty,  &  so  on  in  like  proportion  for  any  period  less  than  a 
week,  &  such  amt  may,  at  the  option  of  the  pchasers,  be 
deducted  from  the  pchase  moy. 

8.  Amt  of  the  dirors  of  the  pchasers  or  their  engineer  or  Works 
surveyor  or  any  other  pson  authorised  in  that  behalf  by  writg  ^l^  ^ 
under  the  hand  of  their  secretary  may,  durg  the  bldg  of  the  behalf  of 
sd  vessels  &  on  the  trial  thof ,  at  all  reasble  times  visit  &  in-  p""**^"- 
spect  the  same,  and  examine  the  state  8c  progress  of  the  sd 
vessels  &  the  workmanship  thof,  Sc  the  materials  used  &  intd 
to  be  used  in  the  constron  thof,  &  may  by  all  pper  means  test 
A  prove  the  quality  &  sufficiency  of  the  work  &  materials  thof, 
'  &  the  sd  engineer  or  surveyor  may  reject  any  work  or  material 
wch  may  be  inconsistent  with  the  sd  specificons  or  orwise  not 
accdg  to  contract,  &  require  the  same  to  be  removed,  replaced, 
or  altered  at  the  expse  of  the  builders. 

4.  Thb  pchasers  shl  pay  to  the  builders  as  the  pchase  moy  Purchase 

for  each  vessel  the  sum  of  £ ,  by  five  equal  instalmts  of  ^*^Midbv 

£ each,  to  be  pd  in  cash  [by  acceptces  of  the  pchasers  at  instai- 

six  months'  date],  namely,  one-fifth  when  the  keel  has  been  ^^ 
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laid,  one-fifth  when  the  ship  is  in  frame,  one-fifth  when  the 
ship  is  plated,  the  boiler  shells  riveted,  the  furnaces  put  togr, 
&  the  cylinders  for  the  engines  cast  &  bored,  one-fifth  when 
the  ship  is  launched  &  the  machy  ready  to  go  on  board,  &  the 
remaing  fifth  when  the  ship  is  completed  &  ready  for  delivery 
after  a  satisfactory  trial.  [The  sd  respive  instalmts  shl  be  pd 
ten  days  after  the  builders  shl  procure  &  produce  to  the 

pchasers  at  their  office  in the  certfe  in  writg  of  the  sd 

engineer  or  surveyor  that  such  instalmts  are  resply  due  & 

payable.    Provd  that  in  case  the  sd  engineer  or  surveyor  shl 

at  any  time  neglect  or  refuse  witht  reasble  cause  to  give  to  the 

builders  his  certfe  in  writg  that  any  instalmt  is  due  &  payable, 

when  such  instalmt  is  in  fact  due  &  payable,  the  mre  in  dis* 

pute  shl  be  referred  to  arbitron  as  hinafter  provd]. 

Vesaeis  6.  The  vessels  as  they  are  constructed,  &  all  their  engines, 

baUdfng      boilers,  &  machy,  &  all  materials  from  time  to  time  intd  for 

to  be  the     them,  whether  in  the  bldg  yard,  workshop,  river,  or  elsewhere 

pui^a^rs.  shl  (a),  immedly  as  the  work  proceeds,  become  the  ppty  of  the 

pchasers,  &  shl  thenceforth  be  &  remain  in  the  posson  of  the 

builders  only  as  the  trees  of  the  pchasers  for  the  sole  ppose  of 

completg  the  sd  vessels  &  deliverg  the  same  when  completed 

to  the  pchasers,  &  shl  not  be  deemed  to  be  within  the  posson, 

order,  or  disposal  of  the  builders  for  any  ppose  except  the 

complon  thof  &  the  due  pformce  of  this  contract,  but  the 

builders  shl  at  all  times  have  a  lien  thron  for  their  unpd 

pchase  moy  {b). 


(a)  If  the  clause  in  the  text  is  inserted,  the  following  may  be  added ;  as 
to  which,  see  Wood  v.  BeU,  6  £1.  k  BL  865  :— 

AdditioDai       ^'  Immedly  upon  the  paymt  of  the  first  instalmt  of  the  pchase 
clause.        Q^oy  the  builders  shl  affix  the  name  of  the  pchasers  upon  the 

vessels  in  a  conspicuous  place  &  mner,  &  shl  not  remove  the 

same  witht  their  consent." 

Order  and         W  -^  ^  what  is  sufficient  to  take  a  ship  out  of  the  order  and  disposition 

disposition,   of  the  builders,  see  Woods  v.  Eussell,  5  B.  &  Aid.  942 ;  Wood  v.  Bell,  6  £L  & 

BillB  of         Bl-  ^^  5  ^^-  ^odgkin,  20  Eq.  746 ;  M'Bain  v.  Wallace,  6  App.  Ca.  688.     In 

Sale  Acts.     Eap,  Hodgkin  the  question  was  raised,  but  not  decided,  whether  a  mortgage 

of  an  unfinished  ship  to  a  stranger  is  within  the  Bills  of  Sale  Acts.    In  the 

present  case  it  seems  that  the  ship  and  materials  being  in  the  possession  of 

the  builders,  the  above  clause  would  not  be  a  bill  of  sale,  as  it  merely 

states  the  terms  on  which  the  builder  holds  the  ship.    At  common  law  the 

shipbuilder  has  a  lien  for  his  charges  {Franklin  y.  Hosier,  4  B.  &  Al.  341 ; 
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6.  In  the  event  of  the  builders  makg  default  in  the  prosecon  Power  to 
of  the  constron  of  the  vessels,  engines,  boilers,  &  machy,  or  to^^JjJSte 
makg  default  in  the  delivery  of  either  vessel  by  the  date  stip-  ▼orka  on 
ulated,  it  shl  be  competent  for  (but  not  incumbent  upon)  the  boUden 
pchasers  to  take  posson  of  the  vessels  in  their  then  state,  &  all  ^^)- 
materials  intd  for  them  as  afsd,  &  to  complete  the  vessels, 
engines,  boilers,  &  machy,  with  power  for  this  ppose  to  enter 

into  any  contract  with  other  builders,  &  to  use  the  yard,  work- 
shops, machy,  &  tools  of  the  builders  witht  makg  any  paymt 
or  allowce  for  such  use,  &  the  cost  incurred  by  the  pchasers  in 
the  exercise  of  any  of  the  powers  of  this  clause  shl  be  deducted 
from  the  pchase  moy  then  unpd,  if  sufft,  &  if  the  same  is  not 
suftt  shl  be  made  good  &  pd  by  the  builders.  Any  exercise  of 
the  powers  of  this  clause  shl  be  witht  prejudice  to  any  claim 
for  delay  under  clause  2. 

7.  The  vessels  &  machy  shl  be  at  the  risk  in  all  respts  of  insuanoe. 
the  builders  until  delivered  to  the  pchasers,   &  until  such 
delivery  the  builders  shl,  at  their  own  cost,  keep  the  same,  or 

such  pts  thof  as  shl  from  time  to  time  be  constructed  &  in 
their  posson,  insured  agst  loss  or  damage  by  fire  in  one  or 
more  first-class  office  or  offices  [to  be  approved  by  the  pchasers 
in  the  jt  names  of  the  builders  &  the  pchasers]  in  an  amt 

exceedg  by  £ for  each  vessel  the  pchase  moy  then  pd  for 

the  same,  &  shl  deposit  the  pols  for  such  insurces  with  the 
pchasers  [&  in  case  the  builders  shl  neglect  to  insure  the  sd 
vessels  as  afsd  or  to  keep  such  insurces  on  foot,  the  pchasers 
may  effect  &  keep  up  such  insurces  &  deduct  the  expses  thof 
from  the  pchase  moy],  &  in  case  the  sd  vessels  or  their  machy 
or  any  pt  thof  shl  be  destroyed  or  damaged  by  fire,  the  moy 
reced  in  respt  of  the  insurces  thof  shl  be  applied  in  rebldg  or 
reinstatg  the  same. 

8.  No  extension  of  time  shl  be  allowed,  &  no  paymt  what-  no  pay- 


Eaep.  WUloughby,  16  Ch..  D.  64).  It  is  oonoeiv^d  that  if  (as  is  sometimes  done) 
the  daose  gave  the  purchasers  only  a  lien  for  the  instalments  of  purchase- 
money  paid  by  them  until  completion,  it  would  be  void  under  the  Act  of 
18S2 ;  tiie  case  being  different  from  those  under  ordinary  building  contracts 
referred  to  above,  p.  7,  note  (g).  That  an  unfinished  ship  is  liable  to  be 
distrained  upon  for  rent  owing  by  the  builders  as  lessees  of  the  yard  or 
dock,  see  ClarU  v.  MUlwaU  Dock  Co,,  17  Q.  B.  D.  494. 

(c)  As  to  this  clause  not  extending  to  bankruptcy,  see  Exp.  Barter,  26  Ch. 
D.  510 ;  tupra,  p.  9,  note  (bj. 


ment  for 
extra  work. 
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Purchasers 
may,  by 
vriting, 
require 
altentioos. 


Trial  tripe. 


Extension 
of  time  in 
case  of 
strike  or 
delay  in 
payment 
of  any  in- 
stalment 
{a). 


ever  shl  be  made  for  extra  work  &  materials  (but  such  extras 
shl  be  considered  as  done  for  the  satisfon  of  the  builders), 
unless  bfe  the  same  are  done  or  provd,  the  pchasers  by  writg 
under  the  hand  of  one  of  their  dirors  &  their  secretary  direct 
such  extras  to  be  done  or  provd,  &  agree  to  the  extension  of 
time  &  increase  of  cost  to  be  allowed  in  respt  thof.  The 
pchasers  shl  be  at  liberty  to  require  any  alterons  or  addons  to 
be  made  in  or  to  the  vessels,  engines,  boilers,  or  machy  [provd 
such  alteron  or  addon  does  not  injuriously  affect  the  genl  in- 
tention and  design  of  the  sd  specificon  &3,  provd  they  do  so  in 
writg  under  the  hand  of  one  of  their  dirors  &  their  secretary, 
in  wch  case  the  terms  &  prices  of  such  alterons  &  addons,  & 
the  extension  of  time  (if  any)  to  be  allowed  in  respt  thof  shl 
be  agrd  upon  in  writg,  &  this  agrmt  shl  thenceforth  take  effect 
as  varied  by  such  supplemental  agrmt. 

9.  The  toial  trips  shl  be  [betn  the  ports  of  — ^-  & & 

shl  be]  at  the  risk  &  expse,  in  all  respts,  of  the  builders,  who 
shl  find  the  crew  necy  for  the  safe  navigon  of  the  vessels  &  for 
the  engine  departmts  on  such  trial  iaips,  dc  the  coals  &  engine 
stores,  &  also  the  marine  insurce  on  such  trials,  &  no  delivery 
shl  be  considered  complete  until  after  a  trial  satisfactory  to  the 
pchasers'  engineer  or  surveyor. 

10.  In  the  event  of  a  strike  or  lock  out  of  workmen  takg 
place  in  the  district  &  extendg  to  the  builder's  yard,  or  any 
other  place  where  the  materials  for  the  sd  vessels  or  the 
machy  thof  are  prepared,  or  in  case  the  hours  of  labour  of  the 
workmen  employed  by  the  builders  shl  be  reduced  below  those 
at  psnt  customary  in  their  works,  so  as  to  interfere  with  the 
constron  of  the  sd  vessels,  &  provd  that  notice  in  writg  of  such 
strike  or  lock  out  or  redon  in  the  hours  of  labour  shl  be 
immedly  given  by  the  builders  to  the  pchasers  at  their  office 

in ,  or  in  case  of  any  delay  takg  place  in  the  paymt  of 

any  instalmt  of  the  pchase  moy,  the  builders  shl  be  allowed 
one  day's  extension  of  time  for  the  bldg  &  complon  of  the  sd 
vessels  for  each  day  of  strike  or  lock  out  or  delay  in  paymt,  or, 
in  case  of  such  redon  in  the  hours  of  labour  as  afsd,  shl  be 


(a)  As  to  the  meaning  of  the  word  "  strike/'  see  Stephens  r,  Harris,  56 
L.  J.,  Q.  B.  D.  516. 
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allowed  a  pper  extension  of  time  to  be  settled  in  case  of  diifce 
by  a  referee  as  hinafter  provd. 

11.  In  the  event  of  any  instabnt  of  the  pchase  moy  remaing  Provisions 
unpd  for  fourteen  days  after  the  same  is  due,  the  builders  shl  default  in 
be  entled  to  intt  thron  at  £2  p.c.  p.a.  over  the  current  Bank  i»y™«nt  of 
of  England  rate,  &  shl  be  at  liberty  to  sell  the  vessel  upon  money. 
i?ch  such  instalmt  may  be  overdue,  as  she  may  then  lie,  with 

the  engrnes,  boilers,  &  machy,  or  may  complete  her  &  sell  her 
after  complon  by  public  auction  or  private  contract,  &  any 
loss  on  such  resale  shl  be  made  good  by  the  pchasers,  &  any 
balce  of  the  proceeds  of  such  sale  wch  may  remain  after 
satisfyg  all  claims  of  the  builders  shl  be  pd  to  the  pchasers. 

12.  In  the  event  of  any  defective  work  or  material  being  Defective 
discovered  in  the  sd  vessels,  or  eir  of  them,  or  the  engines,  ^ 
boilers,  or  machy  thof  within  six  months  after  the  same  shl 

have  been  delivered  to  the  pchasers,  wch  shl  be  proved  by 
them  to  have  existed  at  the  time  of  such  delivery,  then  &  in 
such  case  the  same  shl  be  repaired  &  replaced  by  the  builders 
or  at  their  expse,  but  this  shl  not  include  consequential 
damage  or  any  extra  cost  beyond  the  expse  of  such  repairs  if 
the  same  were  done  in  the  United  Kingdom. 

13.  Arbitron  Clause.    See  Abbitbon. 

In  wits  whof  the  sd  pties  hto  of  the  first  pt  &  one  of  the 

dirors  &  the  secretary  of  the  sd Co  Limd  have  hrunto 

set  their  hands,  or,  "  the  sd  pties  hto  of  the  first  pt  have 

hrunto  set  their  hands  &  seals,  &  the  sd Co  Limd  have 

hranto  affixed  their  common  seal "  the  day  &  yr  first  above 
^mtten. 


V. 

AGKEEMENT,  engaging  a  Manageb  of  a  Business,  or 
other  Ofpicbb  to  be  paid  a  Salaby,  and  a  Pebcentaoe 
on  the  Gboss  Ketubns  or  Pbofits.  Vabiations, 
where  he  is  to  go  Abboad. 

Parties,  A.,  principal,  1 ;  B.,  manager,  2. 

1.  The  sd  B.  shl  durg  the  term  of yrs  from  the  date  Bngage- 

hrof ,  if  both  pties  shl  so  long  live,  &  the  sd  A.  shl  continue  ^'^ani J 

K.E. — ^VOL.   I.  c  for  a  term. 
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to  carry  on  the  basiness  of  ,  [at ,  in  India],  whether 

alone  or  in  ptnp  with  any  other  pson  or  [ffions,  serve  the  sd 

A.  as  manager,  or  "  soperintendent,"  or  "  foreman  "  [at 

afsd]  of  the  ad  bnainesB,  &  shl  give  his  whole  time  &  atten- 
tion to  the  sd  business  (b),  &  shl  nse  his  best  endeavours  to 
improve  &  extend  the  aame,  &  shl  in  all  respts  diligently  &■ 
faithfully  obey  &  observe  all  Iful  orders  and  instrons  of  the 
Bd  A.  in  relon  to  the  conduct  of  the  sd  business,  &  shl  not, 
witht  his  consent,  divulge  any  secrets  or  dealgs  relatg  thto. 
Manager  to      [2.  Thb  sd  B.  shl  wben  required  by  the  sd  A.  proceed  to 

li„g^       ,  by ,  his  boat  &  railway  fares,  hotel  &  other  expses 

on  the  journey  being  pd  by  the  sd  A.] 
To  ksep  8.  The  sd  B.  shl,  whenever  required  by  the  ed  A,,  render 

***™**'     to  him  a  full  acct  of  all  dealgs  &  transons  in  the  ad  business, 

&  shl  keep  at  the  place  of  buBiness  at pper  books  of  acct, 

ccmtn  entries  of  all  moys  reced  &,  pd,  and  all  goods  bought,  or 
reccil,  or  sold,  or  delivered  out,  &  all  parlars  relative  thto,  & 
other  tores  necy  to  show  the  state  of  the  sd  business,  &  shl 
duly  ftcct  for  all  moys  &  sees  belongg  to  the  sd  A.,  wch  shl 
nnii  p»y  coiue  iDto  the  hauds  or  power  of  the  sd  B.,  &  forthwith  pay 
""^^  tlie  etime  to  the  sd  A.,  or  to  the  bankers  for  the  time  being  of 

the  sd  A.  to  his  credit,  except  only  such  moys  as  the  sd  B.  shl 
be  authorized  by  the  sd  A.  to  retain  for  the  immediate  require- 
ments of  the  sd  business. 
To  1.0  paid       4.  The  sd.  A.  shl  pay  to  the  sd  B.  durg  the  continuce  of 
H  tainry.      j^jj^  engagcmt  &  provd  he  shl  duly  observe  &  pform  the  agrmts 

brill  on  his  pt  contd,  the  salary  of  £ p-a.,  by  equal  qtrly 

liajmts,  on  the  ■ day  of  ,  &c.,  [on  the  usual  qtr  days] 

ill  each  yr,  witht  any  dedon  except  income-tax,  the  first  paymt 

And  pet-     to  be  made  on  the day  of next :  [And  shl  also  pay 

oT^^L      '^  *^^  ^'  ■^'  ^^^^y  y^  ^""l*  further  sum  as  shl  be  equivalent 

returaa,       to  [10]  p.c.  on  the  gross  returns  of  the  sd  business  [at ], 

\vitht  deductg  intt  upon  capital,  rent,  rates,  taxes,  repairs, 

wages,  or  other  outgoings  or  expses,  but  witht  takg  into  acct 

fir  OE  net     bad  or  doubtful  debts,  or,  "  as  shl  be  equivalent  to  [10]  p.c.  on 

^™  ""        the  net  profits,  if  any,  derived  from  the  sd  business,"  such 


(b)  That  in  the  absence  of  a  negative  etipnlation  t^e  manager  could  not 
1)1!  restrained  by  injunction  from  giving  part  o(  hie  time  to  another  businesi, 
see  Whitwood  Chemical  Co.  t.  Hardman,  [1891]  2  Ch.  41S. 
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last-mentd  yrly  paymts  to  commce,  Sc  be  calculated,  as  from 

the day  of last,  &  to  be  payable  on  the day  of 

in  each  yr].    And  a  proportionate  pt  of  the  sd  salary  of 

£ shl  be  pd  up  to  the  death  or  terminon  of  the  engagemt 

of  the  fld  B.  from  the  last  precedg  day  of  paymt  [togr  with  a 
sum  equivalent  to  [10]  p.c.  on  the  gross  returns,  ovy  "net 
profits,"  wch  shl  have  arisen  from  the  sd  business  since  the 
day  of then  last  past]. 

[5.  With  a  view  to  the  ascertaing  of  the  amt  of  such  further  Annaai 
sum  as  afsd,  the  accts  of  the  sd  business  shl  be  made  up  by,  **^^*"* 

or  under  the  diron  of,  the  sd  A.  every  yr  on  the day  of 

,  &  also  on  the  day  on  wch  the  engagemt  of  the  sd  B. 

shl  terminate,  or  as  soon  after  each  such  day  as  may  be,  &  a 
pper  balce-sheet  thof  shl  be  made  out  &  furnished  as  soon  as 
may  be  to  the  sd  B.,  &  shl,  on  being  verified  by  a  statutory 
declon  of  the  sd  A.,  or  of  some  pson  who  shl  have  been  em- 
ployed by  him  to  make  up  the  sd  acct,  be  bindg  &  conclusive 
upon  the  sd  B.] 

[6.  Nothing  hm  contd  shl  be  construed  as  in  any  sense  Agree- 
creatg  a  ptnp  betn  the  sd  A.  &  B.,.or  as  givg  to  the  sd  B.  any  S^creTte  a 
of  the  rts  or  renderg  him  subjt  to  any  of  the  liabilities  of  a  i»ftn«r- 
ptner  except  such  a  rt  to  an  acct  of  the  gross  returns  [net 
profits]  of  the  sd  business  as  shl  be  necy  for  the  ppose  of 
ascertaing  the  amt  of  any  further  sum  payable  to  him  as  afsd, 
in  case  such  amt  shl  not  be  ascertained  &  verified  in  mner 
hinbfe  provd.] 

7.  The  sd  B.  shl  also  durg  the  continuce  of  his  engagemt  be  Board  and 

provd  by  the  sd  A.  with  a  suitable  residce  at ,  or  else-      ^^^' 

where,  free  from  rates  &  taxes,  or,  "  with  good  &  sufft  meat, 
drink,  lodging,  washg,  &  fuel,  &  shl,  if  required  by  the  sd  A., 
reside  in  the  house  in  wch  the  sd  business  is  now,  or  shl  for 

(c)  This  agreement  wotild  not  create  a  partnership  even  as  the  law  stood  As  to  what 
before  BoviU's  Act,  28  &  29  Vict.  c.  86,  s.  2,  which  has  been  repealed,  but,   creates  a 
in  effect,  re-enacted  by  the  Partnership  Act,  1890,  53  &  64  Vict.  o.  39,  s.  2  PJf*"®"^" 
(3).    As  to  sharing  gross  returns,  see  s.  2  (2).    Even  an  agreement  to  share      ^^* 
profits  and  losses  did  not  necessarily  constitute  a  partnership,  if  on  the 
whole  agreement  it  appeared  that  the  person  so  sharing  was  not  intended 
to  be  a  partner^  but  only  an  employ^  or  servant :  Walker  ▼.  Hirtch,  27  Ch.  D. 
460.    As  to  an  agreement  to  share  profits  creating  a  partnership,  see,  before 
the  late  Act,  Badeley  y.  C<msolidated  Bank,  38  Ch.  D.  238;  Lindley  on  Part- 
nership, pp.  23—76 ;  and  after  the  Act«  Davis  ▼.  Davis,  [1891]  1  Ch.  393. 

C  2 
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Teimina- 
tion  by 
notice. 


Or  on  pay- 
ment of  six 
months' 
salary. 


l^rovision 
for  default 
or  incapa* 
city  of 
manager. 

Power  bo 
suspend, 

or  deter^ 
mine. 


Expenses 
of  return 
ionmey  to 
De  paid. 

On  termi- 
nation by 
notice, 


or  m  case 
of  illness, 


the  time  being  be  carried  on,  &  shl  in  that  case  have  the  use 

of rooms  thrin,  free  from  all  rent,  rates,  &  taxes  in  respt 

thof." 

8.  EiB  of  the  pties  hto  may  terminate  the  engagemt  of  the 

sd  B.  at  any  time  bfe  the  expiron  of  the  sd  term  of yrs, 

on  givg,  or'sendg  by  post  in  a  registered  Ire  to  the  other  pty, 
six  calr  months'  notice  in  writg,  such  notice  to  be  given  or 
sent  to  the  sd  A.  at  his  usual  place  of  abode  or  business  in 
England,  &  such  notice  to  be  given  or  sent  to  the  sd  B.  at  his 
usual  place  of  abode,  or  at  the  countg-house  at  wch  the  sd 
business  shl  then  be  carried  on  [in  India],  &  upon  the  expiron 
of  six  calr  months  from  the  date  of  such  notice  being  given  or 
posted,  the  sd  engagemt  shl  determine  :  Pbovd  always  that  the 
sd  A.  may  terminate  the  sd  engagemt  at  any  time  on  paying 
to  the  sd  B.  in  lieu  of  such  notice  as  afsd,  six  calr  months' 
salary  in  advce  [with  a  further  sum  in  lieu  of  such  percentage 
as  afsd,  for  such  six  months,  equal  to  the  sum  wch  became 
payable  by  way  of  percentage  for  the  then  last  precedg  six 
months,  for  wch  accts  shl  have  been  made  out  as  afsd]. 

9.  If  the  sd  B.  shl  at  any  time  wilfully  neglect  or  refuse,  or 
from  illness  or  any  other  cause,  become  or  be  unable  to  pform 
any  of  the  duties  devolvg  upon  him  under  this  engagemt,  it 
shl  be  Iful  for  the  said  A.  to  suspend  the  salary  [and  further 
sum  by  way  of  percentage]  of  the  sd  B.  durg  such  neglect,  re- 
fusal, illness,  or  inabiUty  as  afsd  :  And  further,  it  shl  be  Iful 
for  the  said  A.  in  the  event  of  such  refusal  or  neglect  of  the  sd 
B.  or  his  becomg  incapacitated  by  illness  or  orwise,  immedly 
to  terminate  the  engagemt  of  the  sd  B.  witht  givg  any  such 
notice,  or  makg  such  paymt  in  advce  as  is  provd  for  in  clause  8. 

[10.  The  sd  A.  shl  pay  the  boat  &  railway  fares,  hotel  & 
other  expses  of  the  journey  of  the  sd  B.  on  his  return  to 
England  in  any  of  the  foUg  events — 

First.  If  the  sd  A.  shl  terminate  the  engagemt  of  the  sd  B. 
by  notice  psuant  to  the  8th  clause,  &  the  sd  B.  shl  start  on  his 
journey  to  England  within  three  calr  months  from  the  expiron 
of  such  notice. 

Second.  If  the  sd  A.  shl  terminate  the  engagemt  of  the  sd 
B.,  psuant  to  the  9th  clause,  in  consequce  of  the  illness  of  the 
sd  B.,  &  such  illness  shl  not  have  been  occasioned  by  the  fault 
of  the  sd  B.,  &  the  sd  B.  shl  start  on  his  journey  to  England 
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within  three  cab:  months  from  such  terminon  of  his  engagemt, 
or  so  soon  afterwards  as  he  shl  be  able  to  journey  with  safety. 

Third,  If  the  engagemt  of  the  sd  B.  shl  continue  until  the  or  at  end 

expiron  of  the  sd  term  of yrs,  &  he  shl  always  conduct  meST*^' 

himself  pperly  in  the  pformce  of  his  duties,  &  shl  start  on  his 
journey  to  England  within  three  calr  months  from  the  expiron 
of  the  sd  term  of yrs.] 

[11.  In  case  the  engagemt  of  the  sd  B.  shl  at  any  time,  fiepftyment 
within  two  yrs  from  the  date  of  this  agreemt,  be  terminated  by  mon^*^ 
notice  given  by  the  sd  B.  psuant  to  the  8th  clause,  or  be  ter- 
minated from  any  cause  other  than  the  illness  of  the  said  B., 
peuant  to  the  9th  clause,  he,  the  sd  B.,  shl  thrupon  immedly 
repay  to  the  sd  A.  the  sum  pd  by  the  sd  A.  psuant  to  the  2nd 
clause.  Such  sum  may  be  recovered  by  the  sd  A.  as  a  debt 
due  from  the  sd  B.,  in  an  action  or  orwise  in  any  Court  of 
competent  jurisdon  [in  England  or  India] .  Provd  that  this 
clause  shl  not  prejudice  or  affect  any  other  claim  or  remedy  of 
the  sd  A.  agst  the  sd  B.  for  breach  of  contract.] 

[12.  The  sd  B.  shl,  at  his  own  expse,  find  &  provide  two  Sureties. 

responsible  sureties  to  the  amt  of  £ each  or  the  guarantee 

of  a  responsible  Co  to  the  amt  of  £ for  his  good  conduct, 

&  for  the  due  pformce  by  him  of  this  agrmt.] 

In  wits,  &c. 


VI. 

AGREEMENT  under  Seal  with  Traders  for  a  Loan  for  a 
Term  o/ Years  at  Interest  and  a  Share  o/"  Profits  (d). 

THIS  INDRE,  made  the day  of ,  Betn  A.  &  B.,  Parties. 

carryg  on  business  in  ptnp  togr  as at ,  under  the 

(d)  The  main  point  is  to  protect  the  lender  from  being  liable  as  a  partner  As  to  what 
to  creditors,  as  to  which  such  an  agreement  as  the  above  would  clearly  be  conBtitates 
within  the  protection  of  the  Partnership  Act,  1890,  53  4  54  Vict.  c.  39,  which  pwtner- 
has  repealed,  but,  in  effect,  re-enacted  the  provisions  of  Bovill's  Act,  28  &  29       ^' 
Yict.  c.  86  (so  far  as  the  protection  is  needed,  the  repealed  Act  having,  oa  it 
seems,  in  this  respect  done  no  more  than  declare  what  was  already  the  law) ; 
see  the  late  Act,  s.  2  (3),  and  s.  3  ;  and  the  foUowing  cases  (before  the  Act) 
as  to  what  constitutes  a  partnership :  Bullen  y.  Sharp,  L.  B.  1  C.  P.  86 ; 
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Recital. 


CoveDant 
to  pay 
principal, 
interest 
and  share 
of  net 
profits. 


What  are 
net  profits. 


style  or  firm  of  A.  &  Co.  (hinafter  refd  to  as  the  borrowers)  of 
the  one  pt,  &  C.  of,  &c.  (hinafter  refd  to  as  the  lender,  wch 
expression  shl  be  deemed  to  include  his  exs,  ads,  &  assns, 
where  the  context  so  admits),  of  the  other  pt :  Whas  the  lender 
has  this  day  pd  &  advced  by  way  of  loan  to  the  borrowers  the 

sum  of  £ for  the  term  of yrs  from  the  date  hrof 

upon  havg  the  repaymt  of  the  same  with  such  intt  as  is  hinafter 
mentd  seed  in  mner  hinafter  appearg,  NOW  THIS  INDEE 
WITNETH  that  it  is  hby  covtd  &  agrd  by  &  betn  the  sd  pties 
hto  as  follows : — 

1.  Jt  dt  sevl  covt  by  the  borrowers  with  the  lender,  that  the 

borrowers  will  pay  to  the  lender  the  sum  of  £ on  the 

day  of ,  And  until  the  sd  ppal  sum  shl  be  repd  will  pay 

to  him  intt  thron  or  on  so  much  thof  as  shl  remain  owing  at 

the  rate  of p.c.  p.a.  by  qtrly  paymts  on  the  usual  qtr 

days  in  each  yr,  And  will  also  pay  to  him,  by  way  of  addonal 
intt,  for  each  yr  durg  wch  the  borrowers  shl  make  any  net 
profits,  such  further  sum  as  shall  be  equivalent  to  one  equal 

part  of  such  net  profits  derived  from  the  sd  business, 

such  last-mentd  yrly  paymts  to  be  payable  on  the day  of 

in  each  yr. 

2.  Yrly  Accts,  see  p.  19. 

8.  The  net  profits  shl,  for  the  ppose  of  ascertaing  the  amt 
of  such  addl  intt  as  afsd,  be  taken  to  be  the  amt  of  the  gross 

rects  after  deductg  intt  on  the  sd  sum  of  £ at  the  afsd  rate 

of p.c.  p.a.,  as  well  as  intt  at  the  like  rate  on  any  other 

Holme  y.  Hammond,  L.  B.  7  Ex.  218 ;  Mollwo,  March  ^  Co.  v.  The  Court  of 
Wards,  L.  £.  4  P.  C.  419;  Exp.  Mills,  8  Ch.  669;  Boss  v.  Parkyns,  20  Eq. 
831 ;  SyersY,  Byers,  1  App.  Cas.  174;  Exp,  BheH,  4  Ch.  D.  789;  Exp.  Tennant, 
6  Ch.  D.  303  ;  Exp,  Delhasse,  In  re  Megevand,  7  Ch.  D.  511 ;  Pooley  y.  Driver, 
6  Ch.  D.  458 ;  Walker  v.  Hirsch,  27  Ch.  D.  460 ;  In  re  Stone,  33  Ch.  D.  541 ; 
Badeley  v.  Consolidated  Bank,  34  Ch.  D.  536,  reversed  on  appeal  on  the 
question  of  partnership  or  no  partnership,  38  Ch.  D.  238 ;  and  after  the  Act, 
Davis  ▼.  Davis,  [1894]  1  Ch.  393.  The  result  of  the  Act  and  the  decided  cases 
appears  to  be  that  a  partnership  is  not  necessarily  excluded  by  a  provision 
such  as  that  in  clause  7,  nor  by  any  means  necessarily  implied  by  a  sharing 
of  profits,  but  that  the  whole  of  the  agreement  is  to  be  looked  at  to  ascertain 
whether  the  meaning  is  that  the  parties  should  carry  on  the  business  as  prin- 
cipals and  as  agents  for  each  other,  i.e.,  as  a  joint  business,  or  that  it  should 
be  the  business  of  one  only.  See  further  Lindley  on  Partnership,  pp.  23 — 76. 
As  to  agreements  of  the  nature  of  that  in  the  text,  see  Be  Vince,  [1892]  1 
Q.  B.  587,  2  Q.  B.  478,  where,  however,  on  the  appeal  the  agreement  was  held 
void  for  obscurity.  Be  Hildesheim,  [1893]  2  Q.  B.  357. 
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capl  employed  by  the  sd  borrowers  in  the  sd  business  &  all 
paymts  for  rent,  rates,  taxes,  repairs,  wages  &  other  workg 
expses  &  outgoings  pperly  deducted  in  the  estimon  of  net 
profits. 

4.  The  borrowers  shl  keep  all  usual  &  pper  books  of  acct  of  Borrowers 
&  concemg  all  pchases  &  sales  of  goods  made  by  them,  &  of  ^^^ 
all  other  mres  &  transons  concemg  the  prems,  &  the  sd  books  ^^ooU  of 
&  accts  &  all  bills,  notes,  sees  for  moy,  Ires,  &  other  writgs 
relatg  to  the  mres  af sd  in  the  posson  or  under  the  control  of 
the  borrowers  shl  be  carefully  preserved  by  them  (damage  by 
fire  or  other  inevitable  accident  only  excepted)  &  shl  at  all 
reasble  times  be  open  to  the  inspon  of  the  lender,  who  or 
whose  agent  or  agents  shl  have  full  liberty  to  make  copies  or 
extracts  of  or  from  the  same  or  any  of  them. 

6.  The  lender  may  require  repaymt  of  the  sd  sum  of  £ When 

to  be  made  bfe  the  sd day  of if  the  borrowers  shl  I^^ltL'!!^ 

•/  require  re- 

cease  to  carry  on  the  sd  business  [or  shl,  witht  the  consent  in  payment, 
writg  of  the  lender,  admit  any  ptner  with  them  in  the  sd  busi- 
ness], or  if  any  qtrly  paymt  of  the  sd  intt  on  the  sd  sum  of 

£ or  any  sum  payable  by  way  of  addonal  intt  as  hinbef  e 

provd  shl  be  in  arrear  for  28  days,  or  if  the  lender  shl  have  on  notice, 
given  to  the  borrowers  or  sent  by  post  to  their  place  of  busi- 
ness for  the  time  being  not  less  than calr  months'  notice 

in  writg  in  that  behalf. 

6.  It  shl'  be  Iful  for  the  borrowers  to  repay  the  sd  sum  Borrowers 

of at  any  time  bfe  the  sd day  of on  givg  to  the  ^"^q^^J^^ 

lender  or  sendg  by  post  to  his  usual  or  last  known  address  not 

less  than calr  months'  notice  in  writg  of  their  intention 

in  that  behalf,  such  notice  to  expire  on  the day  of 

in  any  yr. 

7.  Agrmt  not  to  create  a  ptnp,  see  p.  19.     {^Arbitron  clavse, 
see  Arbitron.]    In  wits,  &c. 


^4  AOBEEHENTS. 

vn. 

AGREEMENT  beUceen  a  Bankino  Coupany  and  a  Manaoiho 
Director  of  a  Branch  abroad. 

Parties,  The Bank  Limd  (hinafter  called  the  Bank),  1. 

A.  of,  &c.  (hinafter  genlly  called  the  Managing  Diror),  2. 

A.  tub*  1.  The  Bd  A.  shl  become  &  be  from  &  after  the day 

di^'i"*'    °^ Managing  Diror  of  the  buBinesB  of  the  Bank,  at  its 

branch  establishmt  opened  or  forthwith  to  be  opened  in 

{hinafter  called  the  Branch) . 
FoTBTind      2.  Thb  Managing  Diror  shl  posseBS  all   snch   powers,  & 
"  pform  all   aach  dnties  as  shl  be  necj  usual  or  convenient  to 

enable  him  effeetnally  to  manage  &  superintend  the  business 
of  the  Branch,  sabjt  nevs  to  the  stipulons  hinafter  contd  &.  to 
any  sach  addonal  or  other  stipulons  &  condons  as  may  from 
time  to  time  hrafter  be  created  or  imposed  by  any  resolons  of 
the  Bank  or  its  Board  of  Dirors. 
Muoging        8.  Fob  the  pposea  of  the  buainess   at  the   Branch,  the 
J^^J.*"   Managing  Diror  shl  have  power  to  authorize  &  make  all  necy 
goings  Md  expenditure  &  pay  all  necy  outgoings,  &  to  hire  &  employ  all 
such  clerks,  messengers,  or  other  servants  as  he  shl  consider 
to  be  required  for  carryg  on  the  business  of  the  Branch,  &  shl 
also  have  the  absolute   control   over,  Sc  also  power  at  his 
absolute  discron  to  dischge  any  such  psons,  save  &  eicept  that 
he  shl,  if  &  when  exply  required  so  to  do  by  the  Bank  or  its 
Dirors,  hire,  employ  or  dismiss  any  clerk,  messenger,  or  other 
servant,  whether  such  hirg,  employmt  or  dismissal  shl  be 
accdg  to  his  wish  or  not. 
Totmnsmit      4.  Thb  Managing  Diror  shl  make  out&  deliver,  or  transmit 
statemont    ^^  ^^  Bank  Or  its  Board  of  Dirors,  or  to  such  paon  or  psona 
of  out-       ge  they  shl  require  from  time  to  time,  a  statemt  of  such  ex- 
penditure &  outgoings,  &  of  the  paons  so  employed,  &  the  amt 
of  the  salaries,  wages,  or  other  remuneron  to  wch  they  are 
rasply  entled,  &  in  respt  of  what  mre  or  services  such  expendi- 
tare  or  outgoings,  salaries,  wages,  or  other  remuneron  is  or 
i^til  be  payable,  togr  with  such  other  parlars  in  relon  to  such 
lares  or  psons  as  the  Bank  or  its  Dirors  shl  from  time  to  time 
require. 
To  keep  g.  The  Managing  Diror  shl  keep,  or  cause  to  be  kept,  full 

aocounis.     ^  correct  entries,  minutes  or  accts  of  all  Bankg  accts  opened 


AGREEMENTS.  25 

or  ^thdrawn,  &  of  all  rects  of  moys,  sees  or  effects,  &  of  all 
advces  made  &  discounts  or  credits  granted,  &  of  all  special 
operons  entd  into  on  behalf  of,  or  connected  with,  &  of  the 
genl  assets,  balces,  debts,  &  credits  of  the  Branch,  &  also  all 
such  further  or  other  parlars  &  details  as  shl  from  time  to 
time  be  required  by  the  Bank  or  its  Dirors  with  referee  thto. 

6.  The  Managing  Diror  shl  also  from  time  to  time,  as  &  To  transmit 
when  he  ahl  be  required  by  the  Bank  or  its  Dirors  so  to  do,  statement 
compile  or  extract,  &  transmit  to  the  Bank  or  its  Dirors  at  its  ofbusineBs, 
chief  establishmt  in  London  or  elsewhere,  as  required,  or  to 

any  officer  thof  or  other  pson  or  psons  who  shl  be  duly  named 
for  that  ppose,  an  abstract,  epitome,  or  statemt  in  full  detail 
of  all  parlars  &  ordinary  or  special  circes  relatg  to  the  sd  busi- 
ness at  or  connected  with  the  Branch,  or  to  his  managemt  of 
the  same,  &  parlarly  &  immedly  upon  the  occurrce  of  any  circe 
callg  for  special  attention  on  the  pt  of  the  Bank  or  its  Dirors,  and  impor- 
shl  transmit  to  the  sd  chief  establishmt  full  &  sufft notice  thof,  ^l^<'^' 

'   mation. 

&  also  shl  at  any  time  permit  the  Bank  or  its  Dirors,  or  any  ip^  pennit 
pson  or  psons  ^xdj  authorised  by  the  Dirors  in  that  behalf,  to  inspection 
inspect  &  examine  all  books  of  acct,  entries,  minutes,  &  other 
parlars  so  kept  by  him,  &  shl  give  to  the  Bank  or  its  Dirors, 
or  any  pson  or  psons  authorized  by  them  as  afsd,  all  such  in- 
formon,  facilities,  &  assistce  as  shl  be  reasbly  required,  to 
enable  them  or  him  fully  to  understand  any  such  accts  or 
other  parlars. 

7.  The  Managing  Diror  shl  not  divulge  or  make  known  in  Faithful 
anymnerwhatsr  any  dealg8  or  concerns  of  or  relatg  to  the  ''^"^'^ 
business  of  the  Bank,  wheresr  carried  on  or  transacted,  witht 

the  authority  of  the  Bank  or  its  Dirors,  but  shl  at  all  times  be 
true  &  just  to  the  Bank  in  all  his  dealgs,  &  shl  not  injure  or 
unduly  pledge  its  credit  or  assets,  or  employ  or  make  liable 
the  same  save  in  the  usual  &  regular  course  of  business,  &  shl 
use  his  best  endeavours  &  exertions  to  promote  the  welfare  of 
the  Bank  &  its  business,  &  shl  give  his  whole  time  &  attention 
to  the  business  of  the  Branch,  &  shl  not  give  his  time  or 
psonal  attention  to  any  other  business  or  mercantile  transons 
whatsr  (e). 


(e)  As  to  this  being  enforceable  by  injunction^  see  Whitwood  Chemical  Co, 
T.  Hardman,  [1891]  2  Ch.  416. 
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Gnarantee. 


Salary. 


Commia- 
aioD*. 


First  year 
to  be  pro- 
bationary. 


Bank  may 
terminate 
engage- 
ment at 
the  end 
of  three 
years. 

Termina- 
tion by 
notice. 


8.  The  Managing  Diror  shl  at  his  own  expse,  if  &  when 
required  by  the  Bank  or  its  Dirors,  procure  a  guarantee  or 
guarantees  for  his  duly  &  faithfully  executg  &  pformg  the 
duties  of  his  sd  office  &  the  proYons  of  this  agrmt  in  every 
respt  to  such  an  amt  as  the  Bank  or  its  Dirors  shl  require,  not 

exceedg  £ ,  from  by  or  with  some  responsible  pson  or 

psons,  or  Co.  or  Cos,  &  shl  deposit  with  the  Bank  the  instrumt 
or  instrumts  by  wch  the  same  shl  be  effected. 

9.  The  Bank  shl  pay  the  Managing  Diror  after  the  rate  of 
£ British  sterlg  moy  p.a.  for  his  services  as  such  Manag- 
ing Diror  by  equal  qtrly  paymts,  &  by  way  of  further  remu- 
neron  for  his  services  in  each  yr  durg  the  term  of  three  yrs 

from  the  sd day  of ,  a  commission  at  the  rate  of  dB15 

for  every  iElOO  of  net  profits  made  durg  each  of  such  three  yrs 
by  the  business  of  the  Branch,  after  deductg  all  usual  and 
necy  outgoing  &  expses  thof  &  intt  on  capl  at  the  rate  of  £^ 
p.c,  &  after  the  expiron  of  such  three  yrs  &  durg  the  term  of 
five  yrs  thrafter,  a  commission  at  the  rate  of  £10  for  every 
£100  of  such  net  profits  in  each  of  such  five  yrs  after  such 
dedons  as  afsd :  But  so,  nevs,  that  in  no  yr  durg  such  five 
yrs  shl  the  commission  so  to  be  reced  by  him  be  in  the 
whole  less  than  the  greatest  amt  reced  by  him  on  acct  thof 
in  any  one  of  the  three  yrs  precedg  such  term  of  five  yrs. 

10.  The  first  yr  of  this  agrmt  &  of  the  engagemt  hby  made 
of  such  Managing  Diror  shl  be  considered  to  be  probationary 
or  experimental,  &  at  the  end  of  such  first  yr  it  shl  be  Iful 
for  eir  pty  hto  by  notice  in  writg  to  the  other  pty  forthwith 
to  terminate  this  psnt  agrmt  &  the  engagemt  hby  made. 

11.  It  shl  be  Iful  for  the  Bank  or  its  Dirors  to  terminate 
this  agrmt  &  the  engagemt  hby  made  at  the  expiron  of  three 

yrs  from  the  sd day  of  by  givg  at  least calr 

months'  prior  notice  in  writg  to  the  Managing  Diror. 

12.  Eir  of  the  pties  hto  may  at  any  time  terminate  this 
agrmt  &  the  engagemt  hby  made,  by  givg  to  the  other  pty 

hto calr  months'  notice  in  writg,  but  so  nevs  that  eir  pty 

givg  such  notice  under  this  psnt  provon  shl,  at  the  expiron 

thof,  pay  to  the  pty  receivg  the  same  the  sum  of  £ ,  as 

liquidated  damages  for  such  terminon  of  this  agrmt,  except 
that  in  case  the  Managing  Diror  shl  misconduct  himself  in 
his  sd  office,  or  fail  to  observe  &  pform  the  provons  of  this 
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agrmt,  no  such  sum  by  way  of  liquidated  damages  slil  be  pd 
to  him. 

18.  Any  notice  hby  authorized  or  required  to  be  given  by  Notices. 
the  Bank  to  the  Managing  Diror  shl  be  sufftly  given  by 
postg  the  same  in  a  registered  Ire  addressed  to  him  at  the 
Branch  or  by  leavg  the  same  in  his  usual  private  room  at  the 
Branch,  &  any  notice  hby  authorised  or  required  to  be  given 
by  the  Managing  Diror  to  the  Bank  shl  be  sufftly  given  by 
postg  the  same  in  a  registered  Ire  addressed  to  the  Manager 
of  the  Bank  at  the  ppal  office  in  London  or  elsewhere. 

14.  Lastlt,  this  agrmt  shl  in  all  respts  be  construed  &  Law  of 
carried  into  effect  accdg  to  the  law  of  England,  so  far  as  may  to'^^y. 
be  &  circes  will  permit.    In  wits,  &c. 


vm. 

A6EEEMENT  under  seal   appointing  an  Editor  of  a 
Newspapeb. 

Pakiibs,  a.  &  B.,  Proprietors^  1.  C,  Editor,  2.  Whas  the  Parties, 
sd  A.  &  B.  carry  on  business  in  co-ptnp  as  proprietors  of  a  Recitals, 
certain  newspaper  or  periodical  called,  &c.,  printed  &  pub- 
lished at,  &c. :  And  whas  it  has  been  agrd  that  the  sd  C.  shl 
be  appted  resident  editor  of  the  sd  newspaper  or  periodical 
for  the  period  at  the  salary  &  subjt  to  the  covts  &  condons 
hinafter  mentd  &  contd,  NOW  THIS  INDEE  WITNETH 
that  it  is  hby  covted  &  agrd  by  &  betn  the  sd  pties  hto  as 
follows : — 

1.  The  sd  A.  &  B.  hby  appt  the  sd  G.  resident  editor  of  the  Appoint- 
sd,  &c.,  for  the  term  of  five  yrs  commencg  from,  &c.  S^^tor^ 

2.  The  sd  G.  shl  durg  the  sd  term  conduct  all  the  business  Powen  of 
of  editg  &  orwise  in  relon  to  the   sd  newspaper  subjt  as  manage- 
hinafter  mentd.  And  shl  have  full  power  to  appt  &  dismiss  all 
sub-editors,  correspondents,  contributors,  clerks,  servants,  & 

all  other  psons  employed  in  or  about  the  sd  business.  And  also, 
in  connon  with  the  sd  business  but  not  orwise,  full  powers  of 
purchasg  stock,  signg  bills  &  rects,  increasg  &  diminishg 
salaries,  prosecutg  &  defendg  actions  &  legal  pcdgs,  &  genlly 
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AGREEMENTS. 


Salary. 


Not  to  do 

certain 

things 

without 

consent. 


Oovenant 
byC.  to 
conduct 
business 
to  best  of 
ability. 

To  reside 
and  obey 
instruc- 
tions. 


To  remit 
dividends 
and  furnish 
accounts, 
&c. 


To  Iiold 
the  office 
during  the 
full  term 
unless  pre- 
vented by 
illness,  &c. 


Not  to 
conduct 


doing  all  things  which  he  may  bona  fide  &  to  the  best  of  his 
judgmt  consider  to  be  condacive  to  the  intt  of  the  sd 
business. 

8.  The  sd  G.  so  long  as  he  shl  be  such  resident  editor,  shl 

be  allowed  out  of  the  ptnp  funds  the  sum  of  £ per  calr 

month  as  salary,  wch  shl  be  pd  or  may  at  his  option  be 
retained  by  him  out  of  any  moneys  of  the  sd  ptnp  comg  to 
his  hand  in  connon  with  the  sd  business. 

4.  Nothing  hrin  contd  shl  be  construed  to  authorise  the 
sd  G.  witht  the  previous  consent  in  writg  of  the  sd  A.  &  B.  or 
other  the  ptners  for  the  time  being  in  the  sd  business 
(hinafter  called  the  proprietors)  to  mtge  or  pledge  any  of  the 
ppty  of  the  sd  ptnp  as  secy  for  any  loan  or  debt,  or  to  expend 
any  moy  belongg  to  the  sd  ptnp  for  his  private  pposes  or  to 
pchase  real  ppty  with  the  ptnp  funds  or  to  remove  the  press  or 
publishg  office  or  establishmt  (except  so  far  as  may  be  tem- 
porarily necy  for  any  rebldg,  repairs  or  alterons,  or  by  reason 
of  fire  or  other  accident),  or  to  establish  any  branch  presses  or 
offices,  or  make  any  material  alteron  in  the  mode  of  carryg 
on  the  sd  business. 

5.  The  sd  G.  will  at  all  times  durg  the  sd  term  conduct 
the  sd  business  &  edit  the  sd  paper  to  the  best  of  his  ability, 
judgmt  &  discron,  so  as  to  advce  the  intts  of  the  sd  ptnp,  And 
for  that  ppose  will  genlly  reside  at  the  sd  place  of  business  or 
such  other  place  as  may  be  fixed  upon  as  the  headqtrs  of  the 
sd  newspaper  [&  shl  at  all  times  be  subjt  to  &  bound  by  all 
instrons  and  dirons  wch  may  be  given  to  him  by  the  pro- 
prietors touchg  the  managemt  of  the  sd  business.] 

6.  The  sd  G.  will  durg  the  sd  term  duly  remit  qtrly  divds  (if 
the  state  of  the  ptnp  funds  shl  admit  of  his  doing  so)  to  the 
proprietors,  transmit  to  them  qtrly  statemts  of  acct  &  reports 
of  the  affairs  of  the  ptnp,  &  give  to  them  all  informon  that 
may  be  reasbly  required. 

7.  The  sd  G.  will  hold  the  sd  office  of  resident  editor  (unless 
prevented  by  death  or  illness  or  reled  thfrom  by  the  consent  in 
writg  of  the  proprietors)  for  the  sd  term  of  five  yrs,  &  will  at 
the  expiron  or  sooner  determinon  of  the  sd  term,  take  all  pper 
measures  to  hand  over  the  sd  office  to  any  successor  duly 
apptd  unless  he  the  sd  G.  shl  be  reappted  for  a  fresh  term. 

8.  The  sd  G.  will  not  durg  the  sd  term  embark  in  or  under- 
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take  the  conduct  or  managemt  of  or  be  in  any  way  intted  or  »»>y  <»<*«r 
concerned    directly  or  indirectly  in    any  other  newspaper, 
joomal,  or  periodical  [whose  intts  are  antagonistic  to  or  in- 
compatible with  those  of  the  afsd  newspaper]. 

Add  provons,  if  intd,  for  terminatg  agrmt  (see  above  Precis.  V, 
d  VII.)  d  arbitron  clause,  see  Abbitbon.     In  wits,  &c. 


IX. 

AGREEMENT  to  serve  as  an  Assistant  to  tico  Pbbsons 
in  Pabtnbbship  as  Medical  Fbactitionebs  and  not  to 
pra<;tise  in  the  Distbict /or ybabs  afterwards. 

Parties,  A.  &  B.   (practisg  in  ptnp  togr  as  physicians  & 
surgeons  at,  &c.)>  1*    C,  assistant,  2. 

1.  The  sd  A.  &  B.  hby  agree  to  engage*the  sd  C,  &  the  sd  Engage- 
C.  hby  agrees  to  enter  into  &  continue  in  the  service  of  the  sd  "****** 
A.  &  B.,  or  the  survor  of  them,  as  assistant  in  every  branch  of 

their  profession,  practice,  &  business  of  physicians,  surgeons, 

accoucheurs,  &  apothecaries  from  the day  of for  the 

period  of  yrs,  &  thrafter  until  the  engagemt  of  the  sd  C. 

is  terminated  by  notice  as  hinafter  provd. 

2.  The  sd  G.  shl,  while  he  shl  continue  in  the  service  of  the  Diligent 
sd  A.  &  B.,  or  the  survor  of  them,  faithfully  &  diligently  serve  '®^*^®- 
them  or  him  as  such  assistant  as  afsd,  &  devote  his  whole 

time  to  such  service,  &  at  all  times  obey  &  comply  with  their 
or  his  lawful  commands  &  dirons  in  relon  to  the  sd  business 
&  practice,  &  to  the  utmost  of  his  skill  &  ability  serve  & 
promote  the  intts  of  the  sd  A.  &  B.,  or  the  survor  of  them,  & 
shl  not  at  any  time  [except  in  the  case  of  sickness  or  unavoid- 
able accident  (/)  ]  absent  himself  from  their  or  his  service 
witht  their  or  his  consent,  and  shl  not,  witht  such  consent 
divulge  or  disclose  any  of  the  secrets,  concerns  or  affairs  of  the 
sd  business  or  practice. 


(/)  Ajs  to  the  law  in  the  aheenoe  of  any  provision  for  this  event,  see  Robins 
ton  V.  DavidBon,  L.  B.  6  Ex.  269 ;  Belfast  Banking  Co.  v.  Hamilt(m,  12  L.  B. 
Ir.  Q.  B.  105. 
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AGREEMENTS. 


Salary. 


Absence 
from  un- 
avoidable 
canee. 


Absence 
without 
leave. 


Termina- 
tion  on 
notice  or 
dissolution 
of  partner- 
ship. 


Not  to 
practice  in 
district  {g). 


Agree* 
ments  in 
restraint 
of  trade. 


8.  The  sd  A.  &  B.,  or  the  survor  of  them,  shl  pay  to  the  sd 
C,  while  he  shl  remain  in  their  or  his  service,  and  duly  pform 

the  agrmts  on  his  pt  hrin  contd,  a  salary  of  £ p.a.,  &  bo 

in  proportion  for  any  less  period  than  a  yr,  by  eql  [monthly] 

paymts  on  the day  of ,  the  first  paymt  thof  to  be 

made  on  the day  of . 

[4.  In  case  of  the  absce  of  the  sd  G.  from  the  service  of  the 
sd  A.  &  B.,  or  the  smrvor  of  them,  owing  to  sickness  or  other 
miavoidable  cause  durg  a  continuous  period   of   more  than 

days,  the  sd  A.  &  B.,  or  the  survor  of  them,  may  if  they  or 

he  think  fit  appt  a  substitute  for  the  sd  C,  &  may  remunerate 
hiTn  out  of  the  salary  [&  share  of  profits]  hby  provd  for  the 
sdC] 

[5.  The  sd  C.  shall  pay  the  sum  of  £ as  liquidated 

damages  to  the  sd  A.  and  B.,  or  the  survor  of  them,  for  every 
day  durg  wch  he  shl  absent  himself  from  their  or  his  service 
witht  their  or  his  consent  for  any  reason  other  than  sickness 
or  other  unavoidable  cause.] 

Add  Clauses  givg  C.  a  share  in  gross  or  net  profits — declarg 
that  no  ptnp  is  created, — <£  providg  C.  with  board  dk  lodging ,  if 
so  intd.    See  Clauses  4,  6,  (£7,  of  Precedent  V. 

6.  The  engagemt  of  the  sd  G.  may  be  terminated  at  any 

time  after  the day  of ,  by  eir  pty,  on  givg  to  the 

other  pty calr  months'  notice  in  writg,  expirg  at  any 

time  after  such  day,  or  leavg  such  notice  addressed  to  such 
other  pty  at  the  surgery,  or  place  of  business,  of  the  [sd  A.  & 
B.,  or  the  survor  of  them  :  And  the  engagemt  of  the  sd  G.  shl 
also  cease  in  the  event  of  the  dissolon  at  any  time  of  the  ptnp 
of  the  sd  A.  &  B.  orwise  than  by  death. ' 

7.  The  sd  G.  shl  not  at  any  time,  while  he  shl  remain  in 


(g)  In  this  danse,  as  weU  as  in  the  rest  of  the  agreement,  the  poesibility  of 
a  dissolution  of  the  partnership  between  A.  and  B.  has  to  be  considered ;  see 
Palmer  v.  Mallett,  86  Ch.  D.  411.  That  an  nnqualified  practitioner  cannot 
enforce  such  an  agreement  against  a  former  assistant,  see  Davies  v.  Makuna, 
29  Ch.  D.  696.  The  benefit  of  such  a  covenant  is  assignable,  and  would  pass 
under  a  sale  of  the  goodwiU :  Jacohy  v.  Whitmore,  32  W.  E.  18. 

As  to  an  agreement  of  this  kind  where  the  employe  is  an  infant,  see  Evans 
V.  Ware,  [1892]  3  Ch.  502. 

As  to  agreements  in  restraint  of  trade,  the  following  rules  appear  to  be 
established :  (1)  The  agreement,  whether  under  seal  or  not,  must  be  for  a 
bond  fide  valuable  legal  consideration,  but  the  sufficiency  of  the  consideration 
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the  service  of  the  sd  A.  &  B.,  or  the  survor  of  them,  or  within 
yrs  after  he  shl  have  left  such  service,  follow,  use,  or 

win  not  now  be  enquired  into  (Hitchcock  y.  Cotter,  6  Ad.  &  E.  438 ;  Collins  v. 
Locke,  4  App.  Gas.  686) ;  and  it  ahoald  appear  on  the  face  of  the  deed,  though 
it  may  be  implied  {Gravely  y.  Barnard,  18  Eq.  518).     (2)  The  restraint 
must  be  partial ;  if  onlimited  as  to  both  time  and  place,  tiiongh  limited  to 
a  particular  business  or  trade,  it  will,  it  appears  on  the  balance  of  the  authori- 
ties, be  void  by  virtae  of   a  general  role  which  is  independent  of  the 
qnestian  of  reasonableness  (Davies  y.  Davies,  86  Ch.  D.  859),  unless  the 
special  nature  of  the  subject  matter  itself  creates  a  Umit,  as  in  the  cases  of 
disdoeure  of  a  trade  secret,  and  similar  oases  (WaUis  v.  Day,  2  M.  &  W. 
278 ;  Leaiher  Cloth  Co.  y.  Lorsoni,  9  Eq.  345 ;  Nordenfelt  v.  Maxim-Norden- 
fdt,  ^c,  Co,,  [1894]  A.  C.  535).      (3)  The  restraint  must  be  reasonably 
necessary  for  the  protection  of  the  covenantee  (see  per  Tindal,  C.  J.,  in 
Homer  ▼.  Graves,  7  Bing.  743 ;  and  the  judgments  in  Sogers  v.  Haddocks, 
[1892]  3  Ch.  346) ;  what  is  reasonable  must  depend  on  the  nature  of  the 
contract,  which  is  usually  either  one  of  service,  or  for  the  sale  of  a  business, 
or  for  dissolution  of  partnership,  and  on  the  general  circumstances  of  the 
case.    The  foUowing,  however,  are  the  general  features  of  the  law  upon  the 
subject :  (a)  A  restriction  such  as  is  usual  in  contracts  of  service,  confined 
to  a  particular  business  and  to  a  limited  area  for  a  limited  time,  has  never 
been  questioned.      (6)  The  restraint  may  be  unlimited  as  to  time,  i.e..  Limit  as 
practically  for  the  life  of  the  covenantor,  and  need  not  be  limited  to  the  life  ^  ^^^ 
of  the  covenantee,  or  to  such  time  as  he  shall  cany  on  business  (Hitchcock 
V.  Coiteri  vbi  sup. ;  Jacoby  v.  WhUmore,  32  W.  B.  18).    A  limit  of  time  may, 
however,  be  necessary  in  the  absence  of  any  other  limit,    (c)  A  restriction   Not  to 
not  to  carry  on  any  business  at  aU  is  void,  however  limited  as  to  time  and  ca^TJ  on 
place  {Avery  v.  Langford,  Kay,  663 ;  Vernon  v.  HaUam,  34  Ch.  D.  748 ;  Baker  ^?^^^ 
V.  Hedgecoek,  39  Ch.  D.  520 ;  and  see  Perls  v.  Saalfeld,  [1892]  2  Ch.  149, 
where  the  covenantee  was  made  the  arbiter  as  to  whether  the  business 
competed  or  not),    (d)  A  covenant  not  to  solicit  customers  of  the  covenantee  Not  to 
must  be  confined  to  customers  existing  at  the  time  of  the  covenant,  or  solicit 
during  the  period  of  the  covenantor's  service,  and  will  be  void,  if  extending  c^fitomere, 
to  all  customers  at  any  time  (Baines  v.  Geary,  35  Ch.  D.  154).     (e)  As  to  Limit  as 
limits  of  space :  the  smallest  space  ever  held  to  be  unreasonable  was  that  of  to  space. 
100  miles  from  the  covenantee's  place  of  business  (Horror  v.  Graves,  7  Bing. 
7B5),  but  it  is  a  matter  depending  on  the  circumstances  of  each  case  :   in  a 
solicitor's  business,  London  and  150  miles  round  (Bunn  v.  Guy,  4  East,  190), 
in  a  dentist's  business,  London  (Mallan  v.  May,  11  M.  &  W.  653),  and  in  Diyisibility 
sales  of  patented  inventions^  the  whole  of  Europe,  or  at  least  the  United  ^^  ^^^' 
Kingdom  (Jones  v.  Lees,  1  H.  &  N.  189,  26  L.  J.  Ex.  9 ;  Leather  Cloth  Co,  v.  "^**- 
Lorsont,  ubi  sup.),  have  been  held  to  be  reasonable :  and  there  is  no  absolute 
rule  against  a  restraint  entirely  unlimited  as  to  space,  if  the  nature  of  the 
trade  requires  it  (Bryson  v.  Whitehead,  1   Sim.   &  Stu.  74;    Bousillon  v. 
BouwMon,  14  Ch,  D.  861 :  Badische,  Sfc,  Fabrik  v.  Schott,  [1892]  3  Ch.  447 1 
Kwdvfifelt  V.    MoKvm^Nord&nfelt,   Sfc,    Co.,  [1894]   A.  C.   535,   where   the 
subject  is  discussed  at  length  in  the  judgments  of  Lindley  and  Bowen, 
TjLJJ.)  ;  on  the  other  hand,  "  in  any  of  the  towns  or  places  in  England  or 
Scotland  in  which  the  covenantees  might  have  been  practising"  (Mallan  v. 
Ifay,  vhi  sup.),  and  ''within  600  miles  from  London  or  Westminster"  (Price 
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carry  on  at afsd,  or  within miles  thof,  the  profes- 
sion, practice,  or  business  of  a  physician,  surgeon,  accoucheur, 
or  apothecary,  eir  in  his  own  name,  or  in  the  name  or 
names  of  any  other  pson  or  psons,  &  eir  directly  or 
indirectly.  And  shl  not  durg  such  period,  enter  into  the  ser- 
vice of  any  pson  or  psons  other  than  the  sd  A.  &  B.  as  assis- 
tant or  orwise  in,  or  in  relon  to,  any  such  profession,  practice 
or  business  as  afsd  within  the  limits  afsd,  and  shl  not  durg 
the  period  afsd  endeavour  or  attempt,  directly  or  indirectly,  to 
induce  any  pson  or  psons  to  cease  from  employg  the  sd  A.  & 
B.,  or  the  survor  of  them,  in  the  way  of  their  or  his  profession, 
practice,  or  business,  or  to  induce  any  pson  or  psons  within 
the  limits  afsd,  so  to  employ  any  pson  or  psons  other  than  the 
sd  A.  &  B.,  or  one  of  them.    In  wits,  &c. 


X. 

AGREEMENT  between  a  Manufacturbb  and  a  Traveller  toith 
Provision /or  an  ultimate  Partnership. 

Parties,  A.,  of,  &c.,  manufacturer  (hinafter  called  the  em- 
ployer), 1.    B.,  of  &c.,  commercial  traveller  (hinafter  called 


Y.  Qreen,  16  M.  k  W.  346),  are  instnnoes  of  nndiily  wide  limits.    (4)  The 

Courts  are  disposed  to  put  a  reasoxiable  oonstraotion  on  a  covenant  which, 

taken  literally,  would  be  too  wide  {MUU  y.  Dunham,  [1801]  1  Ch.  576;  Perlt 

Y.  Scuilfeld,  ubi  tup.)  ;  and  (5)  Where  a  oorenant  is  divisible,  the  part  which 

is  good  may  be  upheld,  MaUan  v.  May,  ubi  sup.;   Bainei  v.  Geary,  ubi  tup.; 

Baker  v.  Hedgecock,  uhi  sup. ;  Davie$  v.  Davies,  ubi  sup. ;  Rogers  v.  MaddoeJss, 

vM  sup,    A  covenant  not  to  carry  on  business  "  under  a  particular  style  or 

name,"  is  sufficiently  Umited :  Vernon  v.  HaUam,  ubi  sup.    The  expression, 

"  So  far  as    "  ^  '^^  ^  ^^®  ^^  allows/'  does  not  validate  a  covenant  otherwise  too  wide : 

the  law         Davies  v.  Davies,  uM  sup.    As  to  joint  and  several  interests  of  two  partneis 

allows."        in  an  assistant's  bond,  see  Palmer  v.  Mallet,  36  Ch.  D.  411.    As  to  the  effect 

upon  such  a  covenant  (by  an  employi)  of  a  sale  of  the  business,  see  Showell 

V.  Winkup,  60  L.  T.  889.  As  to  what  constitutes  a  breach  of  covenant  against 

carrying  on  a  particular  business,  see  Stuart  v.  Diplock,  43  Ch.  Div.  343; 

Fit»  V.  nee,  [1893]  1  Ch.  77.    As  to  the  above  questions  generally,  see  note 

to  Mitchel  v.  Reynolds,  1  Sm.  L.  C.  430,  and  the  tabular  statements  of 

decisions  in  the  note  to  Avery  v.  Langford,  Eay,  667,  continued  in  Pollock 

Wife  of         ^^  Contracts,  p.  316.    As  to  the  effect  of  the  wife  of  the  covenantor  carrying 

covenantee     on  the  business,  see  Smith  v.  Hancock,  [1894]  2  Ch.  377. 

trading. 
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the  traveUer),  2.    WHBY  IT  IS   MUTUALLY  AGRD  as 
follows : — 

1.  The  traveller  shl  enter  into  the  service  of  the  employer  Engage- 

as  traveller  for  him  in  the  business  of  a manufacturer,  JJ^^eiiw 

carried  on  by  him  at afsd,  for  the  period  of yrs  from  'o'  *  *«™- 

the day  of 18 — ,  (a)  subjt  to  the  genl  control  of  the 

employer. 

2.  Thb  traveller  shl  devote  the  whole  of  his  time,  attention,  Travolier 
&  energies  to  the  pformce  of  his  duties  as  such  traveller,  &  shl  whole  time, 
not,  eir  directly  or  indirectly,  alone  or  in  ptnp,  be  connected 

with  or  concerned  in  any  other  business  or  pursuit  whatsr, 
durg  the  sd  term  of yrs. 

3.  The  traveller  shl,  subjt  to  the  control  of  the  employer.  To  keep 
keep  pper  books  of  acct,  &  make  due  &  correct  entries  of  the 
price  of  all  goods  sold,  &  of  all  transons  &  dealgs  of  &  in  relon 

to  the  sd  business,  &  shl  serve  the  employer  diligently  &  accdg 
to  his  best  abilities  in  all  respts. 

4.  The  fixed  salary  of  the  traveller  shl  be  the  sum  of  £ Sthrj. 

per  week  for  the  first  yr,  payable  by  the  employer  weekly  from 

the  commencemt  of  the  sd  service  on  the day  of  , 

&  on  every  succeedg  Saturday,  &  £ per  week  for  the 

second  yr,  &  £ per  week  for  the  third  yr,  payable  weekly 

in  like  mner,  from  the  commencemt  of  such  respive  yrs. 

[5.  The  traveller  shl  also  be  pd  in  addon  to  such  fixed  salary  CommiB- 

a  commission  at  the  rate  of  £ p.c.  upon  the  entire  business  "^^"^ 

returns  of  the  employer  in  London  &  the  suburbs,  incldg  thrin 

a  circuit  of miles'  radius  measured  from  the  General  Post 

Office,  St.  Martin's-le-Grand.] 

[6.  The  amt  payable  to  the  traveller  in  respt  of  his  commis-  Payment  of 
sion  shl  be  ascertained  &  pd  to  him  by  qtrly  paymts,  at  the  siaoT"" 
end  of  each  period  of  three  calr  months  from  the  commencemt 
of  the  sd  service,  &  in  the  event  of  the  death  of  eir  of  the  sd 
pties  the  sd  commission  sh  be  computed  &  pd  up  to  the  day  of 
such  death.] 

7.  The  reasble  travellg  expses  &  hotel  bills  of  the  traveller  Travelling 
incurred  in  connon  with  the  business  of  the  employer  shl  be  ®'^*®'*"®*' 
pd  by  the  employer  [borne  by  the  sd  pties  in  eql  moieties],  & 

(a)  The  engagement  of  the  traveller  for  a  fixed  term  does  not  imply  an 
agreement  that  the  buBiness  itself  shaU  continue  for  that  term  (Rhodes  v. 
Fwrvoood,  1  App.  Ca.  256). 
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the  employer  ehl  from  week  to  week  pay  to  the  traveller  [one 
half  of]  the  sd  travellg  expses  &  hotel  bills  in  addon  to  his 
fixed  salary.  The  employer  shl  provide  a  horse  &  carriage  for 
the  use  of  the  traveller,  &  in  the  event  of  any  damage  thto, 
the  loss  shl  be  borne  by  the  pties  hto  eqlly. 

[8.  At  the  expiron  of  the  sd  period  of yrs,  the  employer 

shl  take  the  traveller  into  ptnp  with  him  in  his  sd  business, 

for  the  term  of yrs  from  such  expiron  if  both  pties  shl  so 

long  live,  &  give  him  one  eql  fourth  share  of  the  net  gains  & 

profits  of  the  sd  business  for  the  succeedg  period  of yrs, 

&  one  eql  third  share  thof  after  that  term,  the  employer  pro- 
vidg  the  requisite  capital  for  carryg  on  the  sd  business,  &  a 
pper  deed  of  ptnp  shl  be  entd  into  betn  the  sd  pties,  any 
question  as  to  the  terms  whof  shl  be  settled  by  arbitron  under 
the  clause  hinafter  contd.] 

[9.  Arbitron  clause.    See  Abbitbon.]    In  wits,  &c. 


PartieB. 


Recital. 


Mutual 
covenants. 


AGEEEMENT  under  Seal  between  a  Firm  of  Traders 
and  an  Agent /or  the  Sale  q/*  Goods,  Provisions /or 
Payment  of  Commission,  for  determining  Agency,  and 
for  restraining  Agent  from  carrying  on  a  similar 
Business,  and  other  Clauses.    A  Fvuj  form  (a). 


THIS  INDKE  made  the 


day  of betn  A.,  agent 


(hinafter  called  the  agent)  of  the  one  pt,  &  B.,  C,  &  D.,  ppals, 

carryg  on  business  in  ptnp  togr  as ,  under  the  style  or 

firm  of  B.  &  Co.,  at,  &c.,  or,  "  &  Messrs.  B.  &  Co.,  &c." 
(hinafter  called  the  ppals),  of  the  other  pt.  Whas  the  agent 
has  agrd  to  become  the  agent  of  the  ppals  in  London  for  the 

sale  of manufactured  or  supplied  by  them  upon  the  terms 

&  in  mner  hinafter  mentd :  NOW  THIS  INDEE  WITNETH, 
that  it  is  hby  covtd  &  agrd  by  &  betn  the  sd  pties  hto  as 
follows : 


(a)  As  to  Bigreements  of  this  nature,  see  the  Factors  Aot»  1889  (52  &  53 
Vict.  c.  46)  ;  Goodeve  P.  P.,  p.  79. 


AGREEMENTS.  35 

1.  The  ppalfl  shl,  from  time  to  time  durg  the  term  of Rrm  to 

yrs  from  the  day  of  the  date  hrof  (if  the  agent  shl  so  long  live),  g^f 
[ship],  consign,  &  supply  at  their  own  costs  &  chges  to  the 
agent  with  as  little  delay  as  may  be  after  they  shl  have  reced 

from  him  a  notice  or  order  in  writg  for  the  i»me  (miless  they 
shl  be  prevented  by  some  just  and  sofft  cause),  such  quantities 

4;  descriptions  of or  other  goods  or  merchandise  wch  are 

now,  or  shl  for  the  time  being  be  manufactured  or  dealt  in  by 
the ppals,  as  the  agent  shl  require,  or^  ''as  will  keep  up  a  stk 
in  the  hands  of  the  agent  to  the  value  of  & ." 

2.  The  agent  shl,  durg  the  term  afsd,  rece  all  such  goods  ^o  ^  <iu- 
&  merchandise  as  shl  be  consigned  or  supplied  to  him  by  the  ^yageiit. 
ppals  as  afsd,  &  shl  use  his  best  endeavours  to  sell  &  dispose 

of  the  same  to  the  best  advantage,  &  for  the  best  prices  that 

can  be  obtained  for  the  same,  not  being  less  than  such  prices, 

if  any,  as  may  from  time  to  time  be  fixed  by  the  ppals,  &  eir 

for  ready  moy  or  to  psons  of  good  credit:  And  shl  in  the 

meantime  keep  the  same  deposited  in  warehouses  or  other 

pper  places,  &  shl  twice  in  every  yr,  as  hinafter  mentd,  duly 

acct  with  the  ppals  for,  &  pay  over  or  remit  to  them  all  moys,  Proceeda  to 

bills,  notes,  &  sees,  wch  shl  have  been  reced  by,  or  come  to  the  ha^y^iy. 

hands  of  the  agent,  from  or  in  respt  of  the  sale  or  disposon 

of  the  sd  goods  or  merchandise,  after  deductg  the  expses  & 

allowces  &  other  dedons  hinafter  mentd. 

[3.  In  case  the  ppals  shl  at  any  time  durg  the  subsistce  of  Pro^wipn 
this  agrmt  from  any  cause  whatever,  fail  or  omit  to  supply  siontosup- 

the  agent  with  such  goods  or  merchandise  as  afsd  within p^^  8<*<^ 

weeks  after  receivg  a  notice  or  order  in  writg  from  him  for  the 
same,  the  agent  may  thrupon  pchase  or  obtain  from  any  other 
pson  or  psons  such  goods  or  merchandise  as  he  shl  require,  & 
wch  the  ppals  shl  so  have  failed  to  supply :  Provd  that  the 
agent  shl  duly  acct,  at  the  times  &  in  mner  hinafter  provd,  for 
all  the  net  profits  to  arise  from  the  sale  thof,  after  deductg  the 
first  cost  or  price  of  the  same,  &  expses,  &  such  other  dedons 
&  allowces  as  hinafter  mentd.] 

4.  The  ppals  shl  allow  or  pay  to  the  agent  so  long  as  he  Expenses, 
shl  continue  to  be  their  agent  under  this  agrmt,  all  reasble 
expses  for  carriage  or  delivery  of  the  sd  goods  or  merchandise, 
&  for  books,  stationery,  &  postage,  and  all  other  reasble  & 
customary  expses  attendg  the  sale  thof,  or  orwise  incurred  by 
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him  in  respect  of  the  premes  [save  as  hrin  orwise  provd] : 
And  shl  also  allow  or  pay  him  a  commission  or  salary  at  the 

rate  of  £ p.c.  upon  the  [net]  proceeds  wch  shl  arise  from 

the  sale  of  all  such  goods  or  merchandise  as  afsd  [after 
deductg  expses],  such  commission  to  be  chgeable  upon  moys 
actually  reced  only,  &  not  upon  outstandg  debts :  [And  in  case 
such  commission  shl,  upon  the  makg  up  of  any  half-yrly  acct 

as  hinafter  mentd,  be  found  to  amt  to  a  less  sum  than  £ 

for  the  precedg  half-yr,  then  the  agent  shl  be  entled  to  retain 
or  be  paid  such  a  further  sum  in  addon  to  the  sd  commission 

as  will  make  the  same  up  to  such  sum  of  £ ] :  And  it  is 

hby  agrd  that  the  commission  and  allowce  afsd,  &  all  sums  of 
moy  whatsr  wch  may  from  time  to  time  be  or  become  due  or 
owg  from  the  ppals  to  the  agent,  shl  be  a  lien  or  charge  (a) 
upon  all  goods,  merchandise,  &  ppty  of  the  ppals,  wch  shl,  for 
the  time  being,  be  in  the  posson  or  custody  of  the  agent. 

5.  The  agent  shl,  out  of  his  sd  salary  or  allowce,  provide  & 
pay  all  clerks  &  assistants  who  may  be  required  by  him  for 
the  managemt  of  the  sd  agency  business. 

6.  The  agent  shl  keep  all  usual  &  pper  books  of  acct  of  & 
concemg  all  goods  &  merchandise  reced  by  him  from  the  ppals, 
[or  pchased  or  obtained  by  him  from  any  other  pson  or  psons 
under  clause  8],  &  the  parlars  of  the  sales  thof ,  and  of  all  sums 
of  moy,  bills  of  exchange,  &  other  sees  reced  by  him,  &  of  all. 
credit  given  on  acct  of  any  such  goods,  &  of  all  other  mres  & 
transons  concemg  the  premes,  &  the  sd  books  &  accts,  &  all 
bills,  notes,  sees  for  moy.  Ires,  &  other  writgs  relatg  to  the 
mres  afsd  in  the  posson  or  under  the  control  of  the  agent,  shl 
be  carefully  preserved  by  him  (damage  by  fire,  or  other  in- 

liupection.  evitable  accident  only  excepted)  &  shl  at  all  reasble  times  be 
open  to  the  inspon  of  the  ppals,  or  any  member  of  their  firm, 
or  their  agents,  who  shl  have  full  liberty  to  make  copies  or  ex- 
tracts of  or  from  the  same  or  any  of  them. 

7.  The    sd   pties   shl,  on  the  day  of  next,  & 

thrafter  durg  the  continuce  of  this  agrmt,  on  the day  of 

&  the day  of in  every  yr  (unless  prevented  by 

sickness  or  other  unavoidable  cause,  &  then  as  soon  as  may  be 

(a)  That  this  will  not  make  the  document  a  bill  of  sale  within  the  Act  of 
1882,  see  Morrit  y.  VdohbeUFlipo,  [1892]  2  Ch.  352.  See  as  to  bills  of  sale 
the  note  in  Vol.  11.,  Mobtoaobs  ;  Goodeve  P.  P.,  p.  97. 
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after  the  removal  of  such  cause),  settle  accts  resptg  the  sale  & 
disposon  of  the  sd  goods  &  the  other  mres  afsd.    [And  upon 

the  settlemt  of  accts,  intt  at  the  rate  of  £ p.c.  p.a.  may  be 

chged  by  or  agst  the  agent  upon  all  unpd  balces,  &  for  the 
ppose  of  such  half-yrly  settlemt  of  accts  a  full  &  parlar  statemt 
in  writg  shl  previously  to  every  such  day  as  afsd  be  prepared 
by  the  agent  shewg  all  rects  &  paymts  &  other  dealgs  & 
transons  concemg  the  premes,  &  every  such  accts  or  statemt, 
when  approved  &  signed  by  the  sd  pties,  shl  be  bindg  upon 
them  &  every  of  them,  &  shl  not  aftwds  be  opened  unless 
some  manifest  error  or  omission  shl  be  discovered  thrin  within 
the  space  of  twelve  calr  months  thrafter,  in  wch  case  the  same 
shl  be  rectified.] 

8.  The  agent  shl  on  the  first  day  of  every  month  transmit  Monthly 
to  the  ppals  a  statemt  in  writg  of  the  goods  wch  may  have 

come  to  his  hands  &  of  all  orders  reced  by  him,  &  the  parlars 
of  all  sales  &  other  transons  wch  shl  have  taken  place  durg 
the  precedg  month. 

9.  The  agent  shl  accept  &  duly  pay  all  such  bills  of  exchange  Agent  to 
as  may  be  drawn  upon  him  by  the  ppals,  to  the  amt  of  the  ^^' 
balce  he  may  have  in  hand,  on  havg  three  days'  previous 
notice  given  to  him  thof . 

10.  The  agent  shl  not  at  any  time  witht  the  consent  in  Agonoy 
writg  of  the  ppals  assn,  transfer,  or  in  any  mner  make  over  ^^i^ed. 
the  sd  agency  or  this  psnt  contract  to  any  pson  or  psons 
whomsr :    And  the  agent,  his  clerks,  agents,  &  servants,  shl 

not,  nor  shl  any  of  them,  durg  the  continuce  of  the  sd  agency, 
witht  such  consent  as  last  afsd,  directly  or  indirectly,  sell  or 

dispose  of  any  or  other  goods  or  merchandise  of  the 

description  afsd,  for  or  on  acct  of  the  agent  or  any  pson  or 

psons  whomsr,  other  than  the  ppals.    The  agent,  his  clerks,  -^««nt  not 

to  CftITT 

agents,  &  servants,  shl  not,  nor  shl  any  of  them,  durg  the  on  other 
continuce  of  the  sd  agency,  witht  such  consent  as  afsd,  directly  ^"«»e»  o* 

or  indirectly,  buy,  sell,  or  deal  in ,  or  any  of  the  goods  or  kind  (6). 

articles  wch  are  now  or  shl  for  the  time  being  be  usually  dealt 
in  by  the  ppals,  or  carry  on  the  business  or  trade  of,  &c., 
[carry  on  any  business  or  trade  whatsr,]  for  or  on  acct  of  the  Or,  any 
agent  or  any  other  pson  or  psons  whomsr,  other  than  the  bmdnoBs. 
ppals  [but  the  agent  shl  devote  his  whole  time  &  attention  to 

(6)  See  a/nte,  p.  80,  note  (g). 
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the  sd  agency  business] :  And  the  ppals,  their  clerks,  servants, 
&  agents,  shI  not,  nor  shl  any  of  them,  durg  the  period  afsd, 
witht  the  consent  in  writg  of  the  agent,  supply  any  such  goods 
or  merchandise  as  afsd,  whether  for  resale  or  orwise,  to  any 
pson  or  psons  whomsr,  who  shl  reside  or  carry  on  business  in 

the  town  of afsd,  or  within  the  distce  of miles  from, 

some  public  bldg  or  other  place  in  the  tawny  other  than  the  agent. 

11.  Thb  agent  shl  not  give  credit  to  any  pson  or  psons 

whomsr  for  a  longer  period  than ,  nor  for  any  goods  or 

merchandise  exceedg  the  value  of  £ ,  witht  the  consent  in 

writg  of  the  ppals,  &  shall  not  give  credit  for  any  goods  or 
merchandise  to  any  pson  or  psons  to  whom  they  shl  have 
forbidden  him  to  give  credit. 

12.  Thb  agent  shl  not  witht  the  consent  in  writg  of  the 
ppals  pledge  any  goods  or  merchandise  consigned  or  supplied 
to  him  as  afsd. 

18.  Thb  agent  shl  not,  witht  the  consent  of  the  ppals,  rele  or 
compound  any  debt,  claim,  obligon,  or  secy  relatg  to  the  premes, 
nor  abandon  or  compromise  any  action,  suit,  or  other  pcdg  for 
compellg  the  paymt  or  satisfon  of  any  such  debt,  claim,  or 
obligon,  orrealisgorenforcgany  such  secy  as  afsd,  nor  exte  nor  do 
any  instrumt  or  thing  whby  any  such  debt,  claun,  secy,  or  obUgon 
may  or  might  be  dischged,  diminished  in  value,  or  prejudicially 
a£fected,  until  the  same  shl  have  been  fully  pd  or  satisfied. 

14.  Thb  agent  shl  at  all  times  durg  the  continuce  of  the  sd 
agency  obey  &  observe  all  reasble  dirons  &  instrons  wch  may 
be  given  to  him  by  the  ppals,  touchg  the  sale  or  disposon  of 
the  sd  goods,  or  orwise  relatg  to  the  premes,  &  in  the  absce  of 
special  instrons  shl  act  in  such  mner  as  he  shl  deem  most 
beneficial  to  them. 

16.  Thb  agent  shl,  upon  the  final  windg  up  of  the  sd 
agency  business,  deliver  up  to  the  ppals  all  such  of  the 
goods  &  merchandise  afsd,  as  shl  remain  unsold,  &  also  all 
books  &  accts  wch  shl  have  been  kept  by  the  agent  as  afsd,  & 
all  documts  &  writgs  relatg  to  the  mres  afsd,  wch  shl  be  in  his 
posson  or  power. 

16.  It  shl  be  Iful  for  eir  the  ppals,  or  the  agent,  at  any  time 
durg  the  sd  term  of yrs  to  terminate  the  sd  agency  (a)  by 

(a)  See  other  proYisions  for  determining  agreements,  cm,te.  Precedents  Y. 
andVn. 
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gi^ calr  months'  notice  in  imtg  to  the  other  pty,  or 

leavg  such  notice  at,  or  sending  the  same  by  post  or  orwise  to 
the  usual  or  last  known  place  of  abode  or  business  of  such 
pty  addressed  to  him  or  them  :  [Pbovd  that  in  case  eir  of  the 
sd  pties  shl  at  any  time  wilfully  neglect  or  refuse  to  observe 
or  pform  any  of  the  agrmts  or  stipulons  afsd  it  shl  be  Iful 
for  the  other  pty  to  terminate  the  sd  agency  upon  givg  one 
week's  notice  in  writg  to  him  or  them,  or  leavg  or  sendg  the 
same  as  afsd.]  And  any  notice  hmbfe  required  to  be  given  to 
the  ppals  may  be  addressed  to  the  sd  firm  by  its  then  name 
or  style,  or  to  any  member  thof ,  &  upon  the  expiron  of  the 
period  of  any  such  notice  as  afsd,  the  sd  agency  shl  accdly 
absolutely  cease,  &  the  accts  of  the  sd  business  shl  thrupon  be 
adjusted  &  settled  betn  the  sd  pties  up  to  the  day  on  wch  such 
notice  shl  have  expired,  in  the  same  mner  as  if  the  sd  agency 
had  expired  by  lapse  of  time. 

17.  The  agent  shl  in  nowise  be  ansble  for  any  loss  or  Agent  not 
damage  wch  may  happen  to  any  such  goods  or  merchandise  i^raX 
as  afsd,  or  wch  may  orwise  be  incurred  in  or  about  the  mres  *<>'  !<»• 
afsd,  unless  the  same  shl  be  occasioned  by  his  wilful  neglect 

or  default. 

18.  This  agrmt  shl  not  be  affected  [by   any  change  wch  Agreement 
may  take  place  in  the   firm  of  the  ppals  by  the  death  or  ^^^J^j^- 
retiremt  of  any  member  or  members  thof ,  or  the  admission  change  in 
of  any  new  member  or  members,  or  any  alteron  in  the  name 

or  style  of  the  sd  firm  or  orwise,  so  long  as  the  sd  psnt 
members  thof,  or  any  of  them,  shl  continue  ptners  or  a  ptner 
thrin. 

19.  Fob   further  effectuatg  this  agrmt,  the  ppals  do  hby  Power  of 
appt  the  agent  to  be  the  atty  of  the  ppals  &  of  the  psons  or  ^^^?l\^ 
pson  for  the  time  being  constitutg  their  firm  or   carryg   on 

the  sd  business,  for  them  or  him,  &  in  their  or  his  names  or 
name  to  demand,  sue  for,  recover,  &  rece,  &  give  effectual  rects 
&  dischges  for  all  such  sum  or  sums  of  moy  as  shl  be  due 

from  any  pson  or  psons  in or  elsewhere,  for  or  on  acct 

of  any  goods  or  merchandise  sold  by  the  agent  as  afsd,  & 
genlly  to  do  all  such  acts,  &  things  as  may  be  necy  or  pper  in 
relon  to  the  mres  afsd  (but  subjt  nevs  to  the  stipulons  &  agmts 


(b)  See,  also.  Attorney,  Fowxbs  or. 
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hinbfe  contd  as  to  compromisg  claims  &  orwise),  with  power 
to  the  agent  to  appt  a  substitute  or  substitutes  under  him  for 
any  of  the  pposes  last  afsd,  or  for  any  mres  relatg  to  the  sd 
agency  business,  with  such  powers  as  he  shl  think  fit,  &  such 
apptmt  at  pleasure  to  revoke,  &  the  ppals  hby  agree  to  ratify 
&  confirm  whatsr  the  agent  or  his  substitute  or  substitutes  shl 
IfuUy  do  or  cause  to  be  done  in  &  about  the  premes. 

20.  In  case  any  question  or  dispute  shl  at  any  time  durg 
the  continuce  of  the  sd  agency  or  aftwds  arise  btwn  the  agent, 
his  exs  or  ads  &  the  ppals  or  their  firm  for  the  time  being, 

with  respt,   &c.,  Arbitron  clavse.    See  Arbitron.      In 

wrrs,  &c. 


XII. 

GUAEANTEE   to  Bankbrs  (a).      Variations  where 
the  Principal  Debtors  are  a  Firm. 

To  Messrs. . 


Gaarantee.       In  conson  of  your  [openg  an  acct  with  &]  makg  advces  or 
orwise  givg  credit  {b)  to  A.,  of,  &c.,  [&  B.,  of,  &c.,  carryg  on 


As  to  law 
of  guaran- 
tee and 
Baretyship. 


As  to 
stating 
considera- 
tion. 


(a)  See  also  the  form  of  a  bond  to  secure  a  banking  acoonnt,  infra.  Bonds. 

As  to  the  effect  of  the  gpiarantor's  deaths  see  Harris  v.  Fawcett,  15  Eq.  311, 
8  Ch.  866;  Lloyd's  v.  Harper,  16  Ch.  D.  299;  jRe  SUvester,  [1895]  1  Ch.  573. 
As  to  the  appropriation  of  payments  made  by  the  debtor  after  the  death  of 
the  guarantor,  see  Be  Sherry,  25  Oh.  D.  692.  As  to  the  right  to  contribution 
between  co-sureties,  see  Esep,  Snowdon,  17  Ch.  D,  44 ;  £6  Parker,  [1894]  3 
Ch.  400;  Wohnerhauaen  v.  Gullich,  [J  893]  2  Ch.  514.  As  to  the  difference 
between  joint  and  several  guarantees  as  regards  the  right  to  contribution 
between  the  guarantors,  and  the  effect  of  the  release  of  one  of  them  by  the 
creditor,  see  Ward  v.  National  Bank  of  New  Zealand,  8  App.  Cas.  755.  As  to 
the  difference  between  guarantee  and  indemnity,  see  OuUd  v.  Conrad,  [1894] 
2  Q.  B.  885.  On  the  law  of  g^uarantees  and  suretyship,  see  notes  to  Bees  v. 
Berrington,  and  Derin^  v.  Winchelsea,  in  W.  &  T.  L.  C.  Eq. ;  Goodeve  P.  P., 
176  et  seq, 

(6)  The  importance  of  correctly  stating  the  consideration  (one  of  many 
instances  of  the  strictness  with  which  suretyship  agreements  are  construed 
in  favour  of  the  surety),  is  illustrated  by  Burton  v.  Gray,  8  Ch.  932,  where  a 
guarantee  expressed  to  be  given  in  consideration  of  the  bankers'  lending  the 
principal  debtor  ^1,000  for  seven  days,  was  held  to  fail  by  reason  of  this 
condition  not  having  been  strictly  fulfilled,  although  the  debtor  had  within 
the  seven  days  been  allowed  to  overdraw  his  account  to  an  amount  approach- 
ing JB1,000.  If  the  consideration  is  the  forbearance  of  the  creditor  to  sue, 
this  will  be  good  if  time  is  in  fact  given,  although  there  is  no  express  con- 
tract to  do  so ;  Crears  v.  Hunter,  19  Q.  B.  D.  341. 
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business  at,  &c.,  under  the  style  or  firm  of  A.  &  Go]  I  hby 
guarantee  to  you  the  paymt  of  all  moys  wch  [are  now  (c)  or] 
shl  at  any  time  be  due  to  you  from  the  sd  A.  or  his  repves  [A. 
&  Go]  on  the  genl  balce  of  his  [their]  acct  with  you  not  ex- 

ceedg  £ with  intt  thron  at  the  rate  of p.c.  p.a.  from 

the  time  of  notice  requirg  paymt  of  the  amt  hby  guaranteed 
being  given  as  hinafter  provd  (d) :  And  I  declare  that  this  ^ !» con- 
guarantee  shl  be  a  continug  guarantee  (e)  to  the  extent  at  any    ^^^^^' 

time  of  £ ,  &  shl  not  be  considered  as  wholly  or  partially 

satisfied  by  the  paymt  or  liquidon  at  any  time  or  times  hrafter 
of  any  sum  or  sums  of  moy  for  the  time  being  due  upon  such 
genl  balce  as  afsd,  but  shl  extend  to  cover  &  be  a  secy  for  all 
fature  sum  &  sums  of  moy  at  any  time  due  to  you  thron 
within  the  limit  afsd,  notwg  any  such  paymt  or  liquidon :  And  Power  to 

(c)  See  Morreil  v.  Cowan,  7  Ch.  D.  151. 

(d)  See  Hobson  v.  Bass,  6  Ch.  792 ;  EUis  v.  Emmanuel,  1  Ex.  D.  157.  The 
following  is  a  tail  form,  which  may  be  substituted,  mutatis  mutandis,  for  the 
datise  in  the  text  to  this  point : — 

"  In  conson,  &c.,  I,  the  undersigned  B.,  of,  &c.,  hby  gua-  F«^  fom 
rantee  to  you  the  paymt  of  all  moys  wch  are  now  or  shl  from  tt^""^' 
idme  to  time  be  due  to  you  from  the  sd  A.  or  his  repves, 
alone,  or  jtly  with  any  other  pson  or  psons,  or  Co,  either  on 
acct  current  or  for  moy  advced  or  pd,  or  in  respt  of  bills, 
drafts,  notes,  or  other  negotiable  sees  made,  drawn,  accepted, 
advised,  endorsed  or  pd  by  you  or  on  your  acct  for  the  sd 
A.  or  his  repves  alone  or  jtly  as  afsd,  &  also  of  all  moys  wch 
you  may  from  time  to  time  be  or  become  liable  to  pay  in  respt 
of  any  bills,  letters  of  credit,  circular  notes,  or  any  other  dealg 
or  transon  on  acct  or  for  the  accommodon  or  benefit  of  the  sd 
A.  or  his  repves,  alone  or  jtly  as  afsd,  inclusive  of  intt, 
commission,  &  other  usual  bankers'  chges,  &  all  costs  & 
expses  incurred  by  you  in  respt  of  the  premes,  or  this  guaran- 
tee, &  inclusive  also  of  intt  at  any  rate  not  exceedg  (unless 
orwise  agrd)  the  Bank  of  England  rate  for  the  time  being,  or 
five  p.c.  p.a.  if  the  Bank  rate  shl  be  below  that  rate,  to  be 
calculated  with  half-yrly  rests,  accdg  to  the  usual  custom 
of  bankers,  although  the  relon  of  customer  &  banker  may  have 
ceased,  so  as  the  liability  of  me  or  my  repves  hrunder  shl 

not  exceed  at  any  one  time  the  sum  of  £ ,  with  intt,  &c., 

as  in  the  text. 

(«)  See  Ellis  v.  Emmanuel,  1  Ex.  D.  157. 
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give  time    I  further  declare  that  you  may  grant  time  or  other  indulgce  to 

ponnd.       or  compomid  with  the  sd  A.  or  his  repves  [A.  &  Co],  or  any 

pson  or  psons  or  Co  liable  on  any  bill,  note,  or  other  secy  or 

guarantee  held  by  you  witht  affectg  this  guarantee,  &  that  all 

divds,  compoflons,  &  paymts  reced  by  you  from  the  sd  A.  [A. 

&  Co],  or  any  other  pson  or  psons  or  Co  so  liable,  or  his  or 

their  este,  shl  be  taken  &  applied  as  paymts  in  gross,  witht 

any  rt  on  the  pt  of  me  or  my  repves  to  stand  in  your  place  in 

respt  of,  or  to  claim  the  benefit  of  any  such  divds,  composons, 

or  paymts,  or  any  secy  held  by  you  until  you  shl  have  reced 

the  full  amt  of  all  your  claims  agst  the  sd  A.  or  his  repves  [A. 

&  Co]  wch  are  covered  by  this  guarantee,  &  that  this  guarantee 

shl  apply  to  &  secure  any  ultimate  balce  wch  shl  remain  due 

to  you  within  the  limit  afsd,  &  that  you  may  enforce  this 

guarantee,  notwg  that  any  bills  or  other  instrumts  covered  by 

Death  of     it  may  be  then  in  circulon  or  outstandg  (a) :  And  I  further 

or  change    declare  that  this  guarantee  shl  not  be  affected  by  my  death, 

in  i»rtnerB  |J^j.  gj^j  remain  in  force  until  one  calr  month  after  notice  in 

not  to 

inyaiidate    writg  to  determine  or  discontinue  the  same  shl  have  been  given 
c^arantee    ^^  y^^  j^y  ^^^  ^j,  ^^^  repves,  &  shl  continue  to  be  bindg,  notwg 

any  changes  wch  may  from  time  to  time  take  place  in  the 
^^^^  ptners  [in  the  sd  firm  of  A.  &  Co  or]  in  your  firm :  And  I 
between  further  agree  that  any  acct  settled  or  stated  by  or  betn  yoa  & 
anduS  the  sd  A.  or  his  repves  [A.  &  Co],  or  admitted  by  [him  or] 
to  be  them,  may  be  adduced  by  you  &  reced  as  conclusive  evidce 
'^  "^*  agst  me  &  my  repves  of  the  balce  or  amt  thby  appearg  due 
from  the  sd  A.  or  his  repves  [A.  &  Co]  to  you,  <&  ^1  not  be 
^™^^tLd  ^P^*^  ^^  questioned  by  me  or  my  repves.  And  I  further 
to  be  dae    agree  that  the  amt  hby  guaranteed  shl  be  due  &  payable  to 

on  notice,    y^^  ^^  ^^iq  expiron  of  days  after  notice  requirg  such 

pajnnt  shl  have  been  delivered  or  sent  through  the  post  by 
registered  letter  in  the  usual  way  by  you  or  your  solors  to  me 
or  my  repves  witht  the  necessity  of  namg  them.  As  wits  my 
hand  this day  of . 

(a)  See  aa  to  this  dauae.  Midland  Banking  Compamy  t.  ChambdrM,  7  £q. 
179,  4  Ch.  dOS ;  Hcbion  t.  Boss,  6  Ch.  792 ;  and  ae  to  oompanies,  see  Qray  ▼. 
Beckham,  7  Ch.  680 ;  Smp.  National  Provincial  Bank,  17  Ch.  D.  98. 

(b)  In  the  absence  of  agreement  to  the  contrary,  the  guarantee  would  be 
revoked  as  to  any  future  transactionB  by  a  change  in  the  constitution  of  the 
firm  of  A.  A;  Co.,  or  of  the  firm  of  bankers ;  Partnership  Act,  1890  (53  &  54 
Vict  o.  89)>  s.  18. 
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:^ll 


GUABANTEE  by  Dibectobs  of  a  Company  to  Bankebs 

for  limited  amounts  (c). 

To  The Bane  Ldcd. 

In  conson  of  your  agreeing  to  grant  to  the  X.  Co  Limd.,  at  Gnaiaotee. 

our  request,  a  credit  overdraft  to  tiie  extent  of  £ ,  we,  the 

undersigned,  hby  guarantee  to  you  the  paymt  of  all  moys  wch 
shl  at  any  time  be  due  from  the  sd  X.  Co  to  you  on  the  genl 
balce  of  their  acct  with  you  (such  balce  to  include  all  intt, 
commission,  &  other  chges  &  expses  wch  you  may  in  the 
course  of  your  business  as  bankers  chge  in  respt  of  any  advces 
or  discounts  made  to  them  or  on  their  acct,  or  for  keepg  their 
sd  acct,  with  you),  &  we  hby  agree  that  this  guarantee  shl  be 
a  continuing  guarantee  to  the  extent  at  any  one  time  or  times 
hraf ter  of  any  sum  or  sums  of  moy  for  the  time  being  due 
upon  such  genl  balce  as  af sd :  Anb  further  that  this  guarantee 
shl  be  in  force  &  subsistg  whether  the  whole  of  the  sd  sum  of 

£ shl  be  actually  advced  by  you  or  not  (d).    Power  to  give 

time^  dc.^  as  in  last  form.    Pbovd  always  &  we  exply  stipulate  Limit  of 
that  we  shl  resply  be  liable  on  this  guarantee  only  to  the  ^^^^* 

extent  of  the  sums  set  opposite  to  our  respve  names  in  the  schdle 
hto :  And  further  that  if,  durg  the  continuce  of  this  guarantee,  Provinon 
any  of  us  shl  die  or  shl  cease  to  be  a  Diror  or  Dirors  of  the  sd  &a,  of  any 
X.  Co  Limd,  &  if  that  Co  shl  be  unable  to  substitute  a  guarantor  gawantor. 
or  guarantors  in  his  or  their  place  who  shl  be  satisfactory  to 
you,  then  the  sd  Co  may  pay  to  you  the  amt  wch  in  the  sd 
schdle  shl  be  set  opposite  to  the  name  or  names  of  the  pson  or 
psons  who  shl  so  die  or  cease  to  be  a  Diror  or  Dirors  as  afsd, 
&  such  paymt  shl  be  accepted  by  you  in  full  satisf on  of  all 
claims  agst  such  pson  or  psons  in  respt  of  this  guarantee. 
Dated,  &c. 


The  Schdle. 


k.£ 


B.  £ ,  &c. 


(c)  See  notes  to  the  last  Precedent. 

(d)  See  BurUm  v.  Gray,  8  Gh.  932. 

(e)  EUetmere  Brewery  Co,  ▼.  Cooper,  [1896]  1  Q.  B.  75. 


44  AGREEMENTS. 


XIV. 

AGREEMENT  between  Directors  of  a  Company  in  re- 
sped  of  a  Guarantee  given  by  them  for  the  Company  (a). 

Recital  of        AoRMT  made,  &c.,   betn  six  pties:  Whas  by  a  guarantee 
guaran  ee.    ^^^^^^.g  ^^^^   ^^^  hwith  the  sd  sevl  psons  pties  hto  have 

guaranteed  to  the Bank  certn  sums  set  opposite  to  their 

respive  names  in  the  schdie  to  the  sd  guarantee  as  secy  for 

the  X,  Co,  of  wch  the  pties  hto  are  the  psnt  Dirors :    And 

WHAS  with  a  view  to  provide  for  the  contingency  of  their  ceasg 

to  be  Dirors   of  the  sd  X.  Co,  they  have  agrd  betn  them- 

Agreement  selves  in  mner  hinafter  appearg:   NOW   THESE    PSNTS 

WITNESS,  that  each  of  the  sd  pties  hto  doth  hby  agree  with 

the  others  of  them  jtly  &  sevlly  as  follows : — 

forreieaae       1.  Ip  at  any  time  durg  the  continuce  of  the  sd  guarantee, 

guarantor    A^y  One  or  more  of  the  pties  hto  shl  die  or  shl  (except  by 

dying  or      ceasg  to  hold  the  necy  qualificon  as  Diror  or  in  consequce  of 

ceaainff  to  ^  */   ^  t. 

bediirtor.  anything  done  or  permitted  by  him  or  them  contrary  to  his 
or  their  duty)  cease  to  be  a  Diror  or  Dirors  of  the  sd  X.  Co, 
then  the  other  pties  hto,  or  such  of  them  as  shl  for  the  time 
being  be  Dirors  of  the  sd  X.  Co,  will  forthwith  procure  the  sd 
Bank  to  rele  the  sd  pty  or  pties  so  dying  or  ceasg  to  be  a 
Diror  or  Dirors,  &  his  or  their  estes  &  effects,  eir  by  procurg 
the  sd  Bank  to  accept  a  substitute  or  substitutes  as  guarantor  or 
guarantors  in  his  or  their  place,  or  by  paymt  to  the  sd  Bank 
of  the  sum  set  opposite  to  the  name  or  names  of  such  pson  or 
On  pay-  respivc  psons  in  the  schdie  to  the  sd  guarantee :  Provd  always 
his  sh^B.  that  the  liability  to  procure  such  rele  shl  not  arise  until  paymt 
to  the  sd  X.  Co  shall  have  been  made  by  the  repves  of  the 
pson  or  psons  so  dying,  or  by  the  pson  or  psons  so  ceasg  to  be 
a  Diror  or  Dirors  of  the  amt  for  the  time  being  uncalled  or 
unpd  upon  the  shares  standg  in  the  name  or  names  of  the 
respive  pson  or  psons  so  dying  or  ceasg  to  be  a  Diror  or 
Dirors,  if  the  then  existg  Dirors  of  the  sd  X.  Co  shl  require 
such  paymt  to  be  made.    In  wits,  &c. 


(a)  See  last  Precedent. 
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AGREEMENT  between  an  Author  and  a  Publisher /or 
Sale  of  Copyright  and  Publication  of  a  Book. 

Pasties,  A.,  atUhor,  1.     B.,  pvblisher,  2. 

Whas  the  fld  A.  has  written  a  book  to  be  entled :  NOW  Sale  of 

IT  IS  HBT  MUTUALLY  AGED  that  the  sd  B.  shl  pchase  ^p^^*' 
the  copyright  of  the  same  on  the  f  ollg  terms : — 

1.  The  sd  B.  shl  bear  the  whole  expse  &  risk  of  the  paper  Ezpenaes. 
&  printg  the  sd  book,  &  the  publicon  thof  • 

2.  The  sd  B.,  his  exs,  ads,  or  assns,  shl  pay  to  the  sd  A.  Ftiymentto 

the  sum  of  £ for  the  first  edon  of  the  sd  book,  when ^^  ^'* 

copies  shl  have  been  sold,  &  for  the  second  &  for  every  future 

edon  the  sum  of  £ to  be  pd  three  months  after  the  day 

of  pubUcon,  no  edon  to  exceed  copies  &  copies 

of  each  edon  to  be  supplied  gratis  to  the  author,  and  any 
number  of  copies  at  trade  price. 

8.  The  sd  A.  shl  revise  any  new  edon  of  the  sd  work,  &  New  edi> 
correct  the  proofs.  **°^ 

4.  In  case  of  the  death  of  the  sd  A.  or  his  inability  to  edit  ProvisioQ 
the  sd  work,  the  sd  B.,  his  exs,  ads,  or  assns,  shall  be  at  ^^^^*^ 
liberty  to  employ  such  editor  as  he  or  they  may  think  fit,  &  author, 
after  deductg  the  paymts  to  such  editor,  the  balce,  if  any,  of 

the  sd  sums  of  £ ,  or  £ ,  as  the  case  may  be,  shl  be 

pd  to  the  sd  A.  or  his  repves. 

5.  In  case copies  of  the  first  edon  of  the  sd  book  shl  Power  to 

not  be  sold  within yrs  from  the  date  of  publicon,  the  sd  edition. 

B.  shl  be  at  liberty  to  waste  the  same,  &  shl  not  be  liable  to 

pay  the  afsd  sum  of  £ to  the  sd  A.     In  wits,  &c. 


46 


AOREEMENTS. 


Recital  of 
A.  *8  title 
to  land 
formerly 
the  site  of 
buildings. 


B.'8  title  to 

adjoining 

land. 

Agree> 
niente  as 
to  lights. 


XVI. 

AGEEEMENT  between  Ownebs  and  Lessees  of  Two 
Adjoining  Propeetibs  respecting  the  interference  of 
New  Buildings  tvith  Ancient  Lights  (a). 

Parties,  A.  1,  B.  2,  G.  8.  Whas  the  sd  A.  is  seised  in  fee 
of  a  certain  plot  of  land  in  &  on  the  south  side  of  X.  oonrt, 
in  the  parish  of,  &c.,  formerly  the  site  of  houses  nod.  <fec.,  in 
X.  court,  but  wch  houses  have  lately  been  pulled  down,  and 
the  sd  A.  is  also  tenant,  under  an  agrmt  for  a  lease  for  a  term 

of yrs  from  the day  of ,  of  anor  plot  of  land 

in  &  on  the  south  side  of  X.  court  afsd,  formerly  the  site  of 
houses  nod.  &c.,  in  X.  court  afsd,  wch  houses  have  also  lately 
been  pulled  down :  And  whas  the  backs  of  the  sd  houses  in 


(a)  Where  aooess  of  light  to  a  building  haa  been  enjoyed  for  twenty  yean 
without  interruption^  the  right  thereto  becomes  indefeasible,  unless  the 
enjoyment  was  pursuant  to  a  contract  in  writing.  See  the  Prescription  Act^ 
2  &  3  Will.  4,  a  71,  88.  3  &  4 ;  Shelf ord  B.  P.  Stat.  pp.  11  et  9eq. ;  Tudor  L.  C. 
Cony.,  notes  to  Bwry  y.  Pigot,  p.  164.  As  to  the  time  when  time  begins  to 
run  in  the  case  of  an  unfinished  house,  see  Collis  y.  Laugher,  [1894]  3  Ch. 
659.  Frequently  a  smaU  nominal  rent  is  agreed  to  be  paid  for  permission  to 
continue  an  encroachment  with  the  object  of  preyenting  an  easement  from 
being  acquired.  The  payment  of  rent  under  a  parol  agreement  of  this 
nature  is  not  an  interruption  of  the  user  under  s.  3  of  the  aboye  Act 
(Plasterers'  Co,  y.  Parish  Clerks^  Co.,  6  Ex.  630),  and  where  there  is  an 
agreement  in  writing  for  payment  of  the  rent,  the  non-payment  of  the  rent 
for  twenty  years  may  afford  some  eyidence  that  the  agreement  has  been  put 
an  end  to  (per  James  and  Thesiger,  L JJ.,  Bewley  y.  Atkinson,  13  CK  D. 
293,  296) ;  but  the  payment  of  a  rent  by  way  of  acknowledgment,  though 
not  essential,  is  useful  as  a  means  of  ensuring  that  the  tenant  for  the  time 
being  in  possession  shall  haye  notice  that  the  enjoyment  of  the  easement  is 
permissiye  only ;  for  which  pnrx^ose  the  demand  of  payment  should  be  regu- 
larly made  on  the  person  in  actual  occupation.  Where  either  property  is  in 
lease,  the  lessor  is  sometimes  made  a  party  to  the  agreement ;  if  this  is  not 
done,  notice  of  it  should  be  giveD.  to  him ;  and  in  general  it  is  desirable  that 
notice  should  be  endorsed  on  the  lease,  and  on  one  or  more  of  the  leading 
title-deeds  of  both  tenements.  As  to  constructiye  notice  of  an  agreement 
granting  an  easement,  see  Allen  y.  Sukham,  11  Ch.  D.  790.  As  to  the  effect 
of  rebuilding  on  the  same  or  an  altered  site  as  regards  the  right  to  ancient 
lights,  see  Heath  y.  Bucknall,  8  Eq.  1 ;  Staight  y.  Bum,  5  Ch.  163 ;  Aynsley  v. 
Qlover,  18  Eq.  544 ;  National,  Sfc,  Co.  v.  Prudential  Assurance  Co.,  6  Ch.  D. 
757 ;  Bcclesiastical  Commissioners  y.  Kino,  14  Ch.  D.  213 ;  Newson  v.  Pender, 
27  Ch.  D.  43  ;  Butlers  y.  Dickinson,  29  Ch.  D.  156 ;  Greenwood  y.  Homsey,  33 
Ch.  D.  471 ;  Pendarves  y.  Mowro,  [1892]  1  Ch.  611 ;  29  Sol.  J.  62.  As  to  the 
effect  of  a  yerbal  agreement  to  grant  an  easement  where  there  has  been  part 
performance,  see  McManva  y.  Cooke,  36  Ch.  D.  681. 
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X.  court  abut  on  the  backs  of  other  houses  situate  on  the 

north  side  of  Y.  street,  in  the  sd  parish  of  (the  two 

ppties  being  divided  by  a  divon  or  pty  fence  wall),  wch  houses 
in  T.  street,  with  other  ppty,  are  held  by  the  sd  B.  (upon 
certain  trusts  under  wch  the  sd  C.  is  absolutely  entled  to  the 
beneficial  intt  thrin),  under  a  lease  for  the  residue  of  a  term  of 

yrs  conunencg  on  the day  of ,  &  are  underlet 

ptly  upon  lease  &  ptly  to  yrly  tenants  :  And  whib  the  sd  A.  Proposed 
has  pulled  down  the  sd  houses  on  the  south  side  of  X.  court,  ^^gs  by  a. 
with  the  view  of  erectg  on  the  site  thof  other  bldgs  of  greater 
height  &  magnitude,  &  he  intends  to  cover  over  or  ptly  to  cover 
over  the  site  of  the  back  yards  of  the  sd  houses  so  that  (as 
alleged  by  the  sd  B.,  though  not  admitted  by  the  sd  A.),  the 
ancient  lights  of  the  sd  houses  in  T.  street  wd  be  interfered 
with,  &  the  free  access  of  light  &  air  thto  (as  htofore)  wd  be 
materially  obstructed:  And   whas  plans  and  elevens  of   the  Plans 
houses  so  pulled  down  by  the  said  A.  &  of  the  new  bldgs  &  ^^^ 
improvemts  so  as  afsd  to  be  erected  &  extd  by  the  sd  A.  have 

been  submitted  to  Mr.  the  surveyor  of  the  sd  B.,  &  signed 

by  such  surveyor  &  by  Mr. the  architect  of  the  sd  A.,  & 

annexed  to  this  agrmt,  &  the  plans  &  elevens  of  the  sd  new 
bldgs  &  improvemts  so  signed  are  hinafter  for  brevity  referred 
to  as  "  the  sd  plans  "  :  And  whas  for  obviatg  applicon  by  the  Intro- 
sd  B.  for  restraing  the  sd  A.  from  pcdg  with  the  sd  proposed  i^taif 
bldgs  &  improvemts,  &  for  fixg  the  terms  on  wch  the  consent 
of  the  sd  B.  to  the  exon  thof  is  intd  to  be  given,  the  sd 
pties  hto  have  entd  into  the  arrangemt  hinafter  appearg: 
NOW  in  conson  of  the  premes  the  sd  A.  &  the  sd  B.,  with  the 
consent  hby  testified  of  the  sd  C,  HBY  MUTUALLY  AGEEE 
as  follows : 

1.  The  sd  A.  shl  not,  by  reason  of  the  eron  &  exon  of  the  A.  not  to 
proposed  bldgs  &  improvemts,  acquire  as  agst  the  sd  B.  or  the  ^^wta^ 
psons  claimg  under  him  (6)  any  further  or  more  extensive  rt  «v«  "ght 
to  the  access  &  use  of  light  to  &  for  such  bldgs  than  he,  the  sd  resect  of 
A.,  is  entled  to  in  respt  of  the  sd  houses  &  bldgs  lately  standg  ?®^  ^^^^' 
on  the  south  side  of  X.  court  afsd,  &  any  access  or  use  of  light 
to  or  for  the  sd  proposed  new  bldgs  more  extensive  than  that 

(6)  If  the  property  is  settled  and  B.  does  not  take  the  legal  fee^  substi- 
tute in  this  and  other  places  for  "  claimg   under   him,"  the  words 

"under  the  settlor  deced." 
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wch  was  enjoyed  as  of  right  to  or  for  the  sd  houses  &  bldgs 
lately  standg  on  the  south  side  of  X.  court  afsd,  shl  so  far  as 
regards  the  sd  £.  &  the  psons  claimg  under  him  be  deemed 
permissive  &  enjoyed  by  consent  under  this  agreemt,  so  as  to 
prevent  the  sd  A.  or  the  psons  claimg  under  him  from  bavg 
any  legal  or  equitable  rt^  claim,  or  remedy  agst  the  sd  B.  or 
the  psons  claimg  under  him,  in  respt  of  any  obstron  or  detrimt 
to  such  addonal  access  or  use  of  light,  occasioned  by  any  bldgs 
or  improvemts  upon,  or  other  reasble  use  of  the  sd  houses  or 
any  adjacent  ppty  of  the  sd  B. 

2.  Thb  sd  A.  &  the  psons  claimg  under  him  will  not,  in 
respt  or  under  colour  of  his  psnt  or  any  future  rts  to  the  access 
or  user  of  light  or  air,  by  any  means  seek  to  restrain  or  prevent 
the  sd  B.  or  the  psons  claimg  under  him  from  doing  or  causg 
to  be  done,  or  bring  any  action  for  damages  or  institute  or 
promote  any  other  legal  pcdgs  in  respt  of  his  or  their  doing  or 
causg  to  be  done  any  of  the  things  foUg,  &  the  sd  A.  (so  far  as 
depends  upon  him),  hby  authorises  &  consents  to,  &  agrees 
that  the  psons  claimg  under  him  shl  authorise  &  consent  to 
the  doing  of  the  same,  that  is  to  say : — First,  erectg  on  the 
site  of  the  sd  houses  in  Y.  street,  or  any  pt  thof  (not  being 

within  a  distce  of feet  from  the  boundary  wall  of  the  two 

ppties),  any  bldgs  not  exceedg  in  height  the  bldgs  proposed  to 
be  erected  by  the  sd  A.  as  shown  on  the  sd  plans.  Secondly y 
coverg  over  &  alterg  the  psnt  back  yard,  sheds,  &  offices  of 
the  houses  in  Y.  street,  or  the  sites  thof,  or  any  pt  thof,  up 
to  the  sd  boundary  wall  in  the  way  in  wch  the  back  yards  of 
the  houses  in  X.  court  are  intd  to  be  covered  over  &  altered  as 
shown  in  the  sd  plans,  or  in  any  other  way  not  more  pre- 
judicial, as  regards  the  access  of  light  &  air,  to  the  X.  court 
ppty  of  the  sd  A. 

8.  In  conson  of  the  sd  agrmts  on  the  pt  of  the  sd  A.  the  sd 
B.  <&  the  psons  claimg  under  him  will  not  by  ckny  means  seek 
to  restrain  or  prevent  the  sd  A.  or  the  psons  claimg  under 
him  from  erectg  and  extg  the  sd  proposed  bldgs  and  improvemts 
accdg  to  the  sd  plans,  or  bring  any  action  for  damages,  or 
institute  or  promote  any  legal  pcdgs  in  respt  thof,  but  so  far 
as  depends  on  him  he,  the  sd  B.,  hby  authorises  &  consents  to 
the  eron  &  exon  of  the  sd  proposed  bldgs  &  improvemts  accdg 
to  the  sd  plans. 
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4.  The  sd  A.  <fe  the  psons  claimg  under  him  will,  by  insertg  ^'  ^  «^J« 
notice  of  the  stipolons  hinbfe  contd  in  favour  of  the  sd  B.  &  agreement 
the  psons  claimg  under  him,  in  leases  and  other  munimts,  &  Jj^|^^"' 
bj  such  other  reasble  means  as  circes  may  require  or  admit  under  him. 
(&  as  well  in  complice  with  any  special  reqt  in  that  behalf  on 
the  pt  of  the  sd  B.  or  the  psons  claimg  under  him  as  witht 
Buch  special  reqt),  use  his  best  endeavours  to  cause  the  sd 
stipulons  to  run  with  the  sd  X.  court  ppty,  &  bind  all  psons 
interested  thrin  as  owners,  lessees,  occupiers,  or  orwise.    In 
wrre,  &c. 


xvn. 

AGREEMENT  for  Pbbvbnting  the  acquisiiicm  of  an 
Easement  in  respect  of  New  Windows  overlooking  a 
neighbour's  land  (a).  Variation  where  one  of  the 
Parties  is  only  a  Lessee. 

Parties,  A.,  one  owner,  1,     B.,  other  owner,  2.    Whas  the  sd  Bedtal 

A.  is  seised  in  fee  simple  of  the  house  No. in street,  !,  \  ^ 

(a)  See  note  to  last  Precedent.    The  foUowing  danses  are  adapted  to  the  Becitala. 
case  of  one  of  the  parties  being  only  a  lessee  -.—Recite  that  ^.  '^  is  seised 

in  fee  simple  of  a  pee  of  bldg  ground  situate,  &c.,"  and  that  Lease  to  B. 

B.  **  is  lessee  for  an  unexpired  term  of  yrs  of  an  adjoing 

pee  of  ground  on  wch  he  has  erected  a  house  &  other  bldgs 
known  as,  &c.,  the  windows  whof  overlook  the  sd  ppty  of  the 
sd  A.,"  d'  that ''  the  sd  A.  has  threatened  to  obstruct  the  access 
of  light  and  air  to  the  sd  house  &  bldgs  of  the  sd  B.  through 
or  by  means  of  the  windows  afsd.  NOW  in  order  to  avoid  any 
disputes  IT  IS  HBY  MUTUALLY  DECLD  AND  AGRD 
betn  the  pties  hto  as  follows : — 

1.  The  sd  B.  (so  as  to  bind  himself  &  his  exs  &  ads,  &  his  &  Bnjoyment 
their  intt  as  lessees  &  the  intt  of  all  psons  claimg  through  or  ^^*^J  ^ 
under  him  or  them  by  assnmt,  underlease  or  orwise,  but  not  so  windows  to 
as  to  prejudice  his  or  their  lessors  or  to  work  a  forfeiture  of  ^^^^^^ 
the  sd  lease),  doth  hby  for  himself  &  his  exs,  ads,  &  assns 
acknowe  that  the  access  of  Ught  &  air  to  the  sd  house  &  bldgs 
through  or  by  means  of  the  windows  afsd  is  had  &  enjoyed  by 
him  solely  by  the  permission  &  sufferce  of  the  sd  A.,  &  so  that 
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in  the  parish  of,  &c.,  &  the  sd  B.  is  seised  in  fee  simple  of  the 

house  No. in  the  same  street ;  And  whas  the  sd  A.  has 

recently  opened  two  new  windows  in  his  sd  house  overlookg  the 
back  yard  of  the  sd  house  of  the  sd  B. :  NOW  it  is  HBY 
MUTUALLY  DECLD  AND  AGED  as  foUows  :— 

1.  The  sd  windows  shl  be  deemed  to  have  been  opened  with 
the  express  permission  &  consent  of  the  sd  B.,  <fe  the  enjoymt 
hrafter  by  the  sd  A.,  his  hrs  &  assns,  or  any  pson  or  psons 
claimg  under  him  or  them,  of  the  access  &  use  of  light  or  air 
to  the  sd  house  &  premes  belongg  to  him  the  sd  A.,  by  means 
of  such  windows,  shl  be  deemed  to  be  with  the  express  permis- 
sion &  consent  of  the  sd  B.,  his  hrs  &  assns,  to  the  intent  that 
the  sd  A.,  his  hrs  &  assns  or  any  pson  or  psons  claimg  as  afsd, 
shl  not  acquire  any  easemt  or  rt  in  respt  thof . 

[2.  The  sd  A.,  his  hrs  &  assns,  shl  pay  to  the  sd  B.,  his  hrs 
&  assns,  by  way  of  acknmt  for  the  permission  hby  given  to 
keep  open  the  sd  windows  so  long  as  this  agrmt  shl  continue 

the  yrly  rent  or  sum  of  one  shillg  on  the day  of in 

every  yr  if  demanded.] 
Resdaaion.  3.  EiTHEB  of  them  the  sd  A.  &  B.,  or  his  hrs  or  assns,  may 
at  any  time  hrafter  determine  this  agrmt  by  givg  to  the  other 
of  them,  his  hrs  or  assns,  a  notice  in  writg  in  that  behalf. 
Such  notice  shl  be  sufft  if  given  to  the  owner  or  occupier,  or 
one  of  the  owners  or  occupiers  of  the  sd  house  and  premes  now 
belongg  to  the  other  of  them,  the  sd  A.  <fe  B.  (not  being  a  mere 
caretaker  or  servant),  or  to  some  pson  claimg  to  be  such  owner 
or  occupier,  or  one  of  such  owners  or  occupiers,  psonally,  or  if 
sent  by  post  addressed  to  the  owner  or  occupier  of  such  last 
mentd  premes,  or  some  one  of  such  owners  or  occupiers  eir  by 


Ooyenantto 
pay  nomi- 
nal rent  as 
acknow- 
ledgment. 


Lease  not 
to  be  as- 
signed, &c., 
without 
notice. 

Access  of 
light  and 
air  not  to 
be  inter- 
rupted 
without 
notice. 


no  easemt  or  right  in  respt  thof  shl  be  acquired  by  prescription 
or  orwise  by  him  the  sd  B.  his  exs,  ads  or  assns. 

2.  The  sd  B.,  his  exs,  ads,  &  assns,  shl  not  assn  or  underlet 
the  sd  house  &  premes  or  allow  his  or  their  leasehold  intt 
thrin  to  expire  or  cease  by  surrender,  forfeiture  or  orwise  witht 
givg  written  notice  thof  to  the  sd  A.,  his  hrs  or  assns. 

8.  The  sd  A.,  his  hrs  &  assns,  shl  not  obstruct  or  intercept 
the  access  of  Ught  &  air  to  the  sd  house  &  bldgs  of  the  sd  B. 
witht  givg  three  calr  months*  notice  of  his  or  their  intention 
in  that  behalf  to  the  pson  in  posson  thof. 
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name  or  orwise,  &  provd  in  the  latter  case  the  rect  thof  shl  be 
acknowed  by  such  owner  or  occupier,  or  by  some  pson  claimg 
to  be  such. 

4.  In  the  event  of  this  agrmt  being  determined  as  afsd,  the  A.  then  to 
8d  A.,  his  hrs  or  assns,  shl  forthwith  at  his  or  their  own  expse  ^^Z^^ 
wall  or  block  up  the  sd  windows.    In  wits,  &c. 


xvni. 

AGBEEMENT  between  Adjoining  Housb-Ownebs  as  to 
the  Continuance  of  Encroachments  (a). 

Pasties,  A.,  owner  of  one  house,  1.     B.,  owner  of  other 
house,  2. 

Whas  the  sd  A.  is  the  owner  of  a  house  situate,  &c.,  &  the  Recital 
sd  B.  is  the  owner  of  a  pee  of  land  adjoing  thto,  on  wch  he  has  ^^^h- 
erected  [is  erectg]  a  house,  the  upper  pt  of  the  south  wall  of  ^enta  by 
wch  encroaches  on  the  roof  of  the  house  of  the  sd  A. ;  And 
the  sd  B.  has  affixed  to  the  front  of  the  sd  house  of  the  sd  A. 
a  pipe  to  carry  off  the  water  from  the  roof  of  his  sd  house : 
NOW  it  is  MUTUALLY  AGED  as  follows  :— 

1.  The  sd  encroachmts  of  the  sd  south  wall  of  the  house  of  Encroach- 
the  sd  B.  &  of  the  sd  pipe  shl  be  deemed  to  have  been  made,  ^^Soe^ 
&  the  continuce  hrafter  of  such  respive  encroachmts  shl  be  permiaaiTe. 
deemed  to  be  with  the  express  licence  &  consent  of  the  sd  A., 

to  the  intent  that  the  sd  B.  or  any  pson  claimg  under  him,  shl 
not  acquire  any  easemt  or  right  in  respt  thof. 

2.  The  sd  B.  shl  at  his  own  expse  keep  the  sd  pipe  pperly  B.  to  repair 
cleansed  &  in  good  order,  &  shl  make  good,  &  compensate  the  ^d^itue 
sd  A.  for  all  damage  wch  may  at  any  time  be  done  to  the  da™«ge. 
house  of  the  sd  A.  by  water  runng  from  the  roof  of  the  house 

of  the  sd  B.,  or  by  leakage  or  overflow  from  the  sd  pipe. 

8.  The  sd  B.  shl  pull  down  &  remove  the  sd  wall  &  pipe  so  Toiemove 
far  as  the  same  resply  encroach  as  af sd,  &  make  good  any  ^^^q^" 
damage  occasioned  thby  to  the  house  of  the  sd  A.,  within  notice. 
14  days  after  the  sd  A.  shl  have  given  or  left  at  the  sd  house 

(a)  As  to  agreements  of  this  natore^  see  2  A;  3  WiU.  4,  a  71,  s.  2,  and  above, 
p.  46,  note  (a). 
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of  the  sd  B.  a  notice  in  writg  in  that  behalf,  &  every  Buch 
notice  shl  be  sufft  although  not  addressed  to  any  pson  by 
name  or  description. 

4.  The  respive  owners  for  the  time  being  of  the  sd  houses 
shl  have  the  benefit  of  &  be  bound  by  this  agrmt,  &  shl  be 
deemed  to  be  included  in  each  article  of  this  agrmt  wherever 
the  names  of  the  sd  A.  &  B.  resply  occur  :  And  notice  of  this 
agrmt  shl  be  endorsed  on  the  convce  to  the  sd  B.  of  his  sd  pee 
of  land,  &  on  every  future  assurce  of  the  sd  house  thron 
erected.    In  wits,  &c 


AGEEEMENT  for  Apportionment  of  Ebnt  under  Lease, 
where  the  Bevebsion  of  Part  of  the  Premises  has  been 
sold  to  a  Public  Unbebtaeing  under  the  Lands 
Clauses  Act,  1845  (a). 

Parties,  A.,  lessor,  1.     B.,  a  Pvhlic  Board,  pchasers,  2. 
C,  lessee,  8. 


Apportion-  (a)  See  the  Act  8  &  9  Vict.  c.  18,  s.  119.  Where  the  premises  are  conveyed 
ment  of  by  virtae  of  the  Elementary  Education  Act,  1870  (38  A,  34  Vict.  c.  75),  or  the 
^^^  School  Sites  Acts,  1841  to  1851  (4  &  5  Vict.  c.  38, 7  &  8  Vict.  c.  37,  12  &  13 

Vict.  c.  49, 14  &  15  Vict.  c.  24),  the  apportionment  can  be  made  under  12  &  13 
Vict.  c.  49,  by  agpreement  between  the  lessor  or  owner  subject  to  the  lease, 
the  tenant,  and  the  party  to  whom  the  conveyance  is  made,  and  when  made 
is  binding^  on  all  underlessees  and  other  persons,  whether  parties  to  the 
agreement  or  not. 

An  apportionment  of  rent  made  on  the  severance  either  of  the  reversion  or 
of  the  leasehold  interest  would  not,  tmless  concurred  in  by  him,  be  binding, 
in  the  former  case  on  the  lessee,  and  in  the  latter  on  the  lessor,  who  would 
otherwise  be  entitled  to  have  it  made  by  a  jury  or  other  competent  authority 
(Bli88  V.  Collins,  5  B.  &  Aid.  876),  but  such  ooncurrence  is  usually  dispensed 
with,  as  an  agreement  come  to  between  the  owners  of  the  severed  portions 
of  the  reversion  or  of  the  leasehold  interest  (as  the  case  may  be)  is  generally 
acquiesced  in. 
Provisions         Sections  10, 11  and  12  of  the  C.  A.,  1881,  contain  provisions  (which  are  to 
of  Cony.        a  considerable  extent  merely  declaratory  of  the  previous  law)  applicable  to 
Act,  1881.    leases  made  after  the  commencement  of  the  Act,  as  to  the  effect  of  the  sever- 
ance of  the  reversionary  or  leasehold  estate  respectively  on  the  rights  of  the 
parties.   Section  10  provides,  in  effect,  in  case  of  the  severance  of  the  reversion, 
that  the  owners  of  the  severed  portions  shall  have  the  remedies  for  the  recovery 
of  the  apportioned  parts  of  the  rent  and  the  benefit  of  the  lessee's  covenants 
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Recite  lease.    And  whas  the  inhance  &    reversion  in  fee  Recital  of 

•   ■ 

simple  of  &  in  the  sd  house  &  premes,  No. afsd,  pt  of  the 

sd  premes  comprd  in  the  hinbfe  recited  lease,  expectant  upon 
the  determinon  of  the  term  granted  by  the  sd  lease,  is  now 
vested  in  the  sd  B. :  And  whas  the  sd  B.  require  for  the  Bedtal  of 
pposes  of,  &c.,  vacant  posson  of  the  house  and  premes  afsd,  ^Sag*^ 
wch  are  delineated  in  the  plan  drawn  in  the  margin  hrof  &  required, 
thron    coloured    pink,   the    remr    of    the    premes    demised 
by  the   sd  lease  being    coloured  blue  of    the    same  plan  : 
NOW  IT    IS   HBY,  psuant  to  the  provons  of   the  Lands  Agree- 
Clauses  ConsoUdon  Act,  1846,  AGED  AND  DECLD  betn  &  "'^*- 
by  the  sd  sevl  pties  hto  of  the  first  &  third  pts,  for  themselves 


and  condition  of  re-entry  and  other  conditions  (as  to  the  old  law,  see  Mayor 
of  Swansea  ▼.  Thomas,  10  Q.  B.  D.  48) ;  section  11  contains  a  proyision,  in  the 
like  case^  for  annexing^  the  obligation  of  the  lessor's  covenants  to  the 
severed  portions  of  the  reversion;  and  section  12  provides  in  effect  (in 
extension  of  22  &  23  Vict.  c.  85,  s.  8)  that  in  case  of  the  reversion  being 
severed  by  conveyance,  surrender,  or  otherwise,  or  of  the  avoidance  or  cesser 
in  any  other  manner  of  the  leasehold  interest  as  to  part  only  of  the  land, 
every  condition  of  re-entry  or  other  condition  shall  be  apportioned  and 
remaiD  in  force  in  like  manner  as  if  the  land  comprised  in  each  severed  part, 
or  as  to  which  the  term  remains  subsisting  (as  the  case  may  be),  had  alone 
originaUy  been  comprised  in  the  lease. 

It  has  been  decided  in  Ireland  that  a  surrender  or  re-demise  to  the  lessor  Bffect  of 
of  part  of  the  premises  in  the  lease  had  the  effect  of  destroying  the  condition  ^^  ^^ 
of  re^^ntry  under  the  doctrine  as  to  the  non-apportionability  of  conditions 
(see  Mortimer  v.  Shortall,  1  Con.  A  Law.  417,  427,  as  to  a  surrender  (a 
dedsion  of  Lord  St.  Leonards) ;  Lessee  Delap  v.  Leonard,  6  Ir.  L.  Bep,  287 ; 
6  Ir.  L.  B.  478,  as  to  a  re-demise :  referred  to  in  Piatt  on  Leases,  Vol.  IL, 
833) ;  and  the  same  principle  must,  it  is  conceived,  apply  to  the  case  of  the 
lessor  concurring  in  an  apportionment  of  the  rent  and  condition  of  re-entry 
on  an  assignment  by  the  lessee  of  part  of  the  property  in  the  lease.  If  this 
be  good  law,  it  is  remarkable  that  there  should  not  (so  far  as  the  writer  is 
aware)  be  any  English  decision  on  the  point,  nor  any  precedent  or  hint  in 
any  of  the  works  on  conveyancing,  as  to  the  necessity  for  a  defeasance  in 
any  such  case  to  revive  the  condition  of  re-entry ;  and  the  case  is  not  provided 
for  by  Lord  St.  Leonards'  Act,  22  &  23  .Vict.  c.  35,  s.  8.  See  as  to  the  appor- 
tionment of  conditions,  Butl.  Co.  Litt.  2026,  n.  (2),  215a ;  1  Wms.  Saund. 
802,  ed.  1871 ;  1  Smith's  L.  C,  notes  to  Diimpor's  ease,  p.  48 ;  and  as  to 
defeasances,  see  8  Jarm.  A,  Byth.  by  Sweet,  681—686.  The  defect,  if  it 
existed,  is  only  partially  cured  by  s.  12  of  the  C.  A.,  1881,  namely,  in  the 
case  of  the  avoidance  or  cesser  by  surrender  or  otherwise  of  the  term  as  to 
part  of  the  land,  and  not  in  the  case  of  a  re-demise,  or  that  of  the  lessor 
ccncnrring  in  an  apportionment  on  an  assignment  by  the  lessee  of  part  of 
the  property ;  and  the  Act  only  applies  where  the  lease  was  after  the  Act. 
As  to  the  effect  of  the  surrender  of  the  lease  of  part  of  the  premises  upon  the 
covenant  for  payment  of  rent,  see  Baynion  v.  Morgan,  21  Q.  B.  D.  101 ;  22 
Q.  B.  D.  74. 
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resply,  &  for  their  respive  hrs,  exs,  ads,  &  asgnSy  on  the  one 
pt,  &  the  sd  B.  for  themselves,  their  succors  &  assns,  on  the 

other  pt,  That  the  sd  yrly  rent  of  £ shl,  from  the 

day  of be  apportioned  in  mner  follg ;  that  is  to  say,  the 

yrly  rent  of  £ ,  pt'of  such  yrly  rent  of  £ ,  shl  be  the 

portion  thof  from  that  day  payable  in  respt  of  the  sd  premes 

coloured  pink  on  the  sd  plan,  &  the  yrly  sum  of  £ ,  the 

remr  of  the  sd  rent  of  £ ,  shl  from  the  same  day  be  pay- 
able in  respt  of  the  residue  of  the  sd  premes  comprd  in  the 
Costs.  sd  lease,  &  wch  are  coloured  blue  on  the  same  plan :  AND 
IT  IS  HBY  ALSO  AGED  that  the  sd  B.  shl  pay  the  costs 
of  the  sd  A.,  as  proved  by  the  Lands  Glauses  Gonsolidon  Act, 

1845,  &  (a)  also  the  sum  of  £ for  the  costs  &  chges  of 

his  surveyor  &  solor  of  &  attendg  the  negotion  of  these  psnts. 
Similar  provon  as  to  C.*8  costs.    In  wits,  &c. 


DEED  of  COVENANT  by  the  Owner  of  a  Pebpbtual 
Eent-charge  for  apportioning  the  same.  Endorsed 
on  a  Conveyance  of  the  lands  stibject  to  the  rent- 
charge  (b). 

Parties^  the  within  named  A.,  owner  of  rent-ckge^  1 ;  the 
within  named  B.,  owner  of  lands  chgedy  2.    WITNETH,  that 

(a)  As  to  what  costs  are  payable  by  B.  without  special  agreement^  see  Exp. 

Buck,  1  H.  &  M.  519. 

As  to  the         (6)  The  apportionment  can  be  made  by  the  Board  of  Agriculture  (to  which 

apportion-    ^^  functions  of  the  Land  Commissioners  haye  been  transferred  by  the  Board 

rent^  ^'  Agriculture  Act,  1889  (52  &  53  Vict.  c.  30),  on  the  appUcation  of  the  per- 

(2}j32^Qg^        sons  interested  in  the  land  and  the  rent-charge  under  the  Inolosure  Act, 

1854  (17  &  18  Vict.  c.  97),  ss.  10  to  14.    See  also  as  to  apportionment  in  the 

case  of  lands  taken  under  the  Lands  Clauses  Consolidation  Act,  1845,  ss.  115- 

117 ;  under  the  Church  BuUding  Acts,  14  &  15  Vict,  c  97,  s.  27  ;    36  &  37 

Vict.  c.  60,  s.  3 ;  of  commutation  and  enfranchisement  rent-charges  under  the 

repealed  Copyhold  Acts,  4  &  5  Vict.  o.  35,  ss.  50,  52,  55 ;  6  &  7  Vict.  c.  23, 

ss.  4-8 ;  and  under  the  Copyhold  Act,  1894  (57  &  58  Vict.  c.  46),  s.  28 ;  and 

of  drainage  and  improyement  rent-charges,  9  &  10  Vict.  c.  101,  ss.  44^  45 ; 

19  &  20  Vict.  c.  9,  88.  8, 10 ;  27  &  28  Vict.  c.  114,  as.  68-71. 

As  to  the  By  22  &  23  Vict.  c.  35,  s.  10  (passed  to  remedy  the  inconvenient  doctrine 

P^^^  that  the  release  of  part  of  the  land  charged  with  a  rent-charge  operated  aa 

release  of 
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for  apportiong  the  within  mentd  yrly  rent-chge  of  £50,  the 
sd  A.  hby  covts  with  the  sd  B.,  his  hrs  &  assns,  in  nmer  follg 
(that  is  to  say) : — 

1st,  That  so  long  as  the  clear  yrly  sum  of  £10,  pt  of  the  Apportion- 
sd  yrly  rent-chge  of  £50,  shl  be  duly  &  punctually  pd  by  eql  j^uf  rent 
half -yrly  paymts  at  the  times  at  wch  the  sd  rent-chge  is  pay-  ?n  property 
able,  or  within  21  days  thrafter,  as  &  for  the  portion  of  the  schedule, 
sd  rent-chge  payable  in  respt  of  the  land  &  bldgs  descd  in 
the  first  schdle  hto,  by  the  sd  B.,  his  hrs  or  assns  for  the  time 
being  entled  to  the  same  land,  then  Sc  so  often  as  the  same 
shl  happen  the  sd  A.  will  not,  nor  shl  his  hrs,  exs,  ads,  or 

a  release  of  the  whole  land),  it  was  enacted  that  a  release  of  part  of  the  land 
charged  shaU  not  extinguish  the  whole  rent-charge,  bnt  shall  only  hax  the  land  from 
right  to  reooTer  it  out  of  the  land  released,  "  without  prejudice  nevertheless  *  '^^t- 
to  the  rigphts  of  aU  parties  interested  in  the  hereditaments  remaining  un-  ^"^'S^ 
released  and  not  concurring  in  or  confirming  the  release/'  The  effect  of 
these  saving  words  has  been  held  to  be  that  where  the  owner  of  the  rent- 
charge  releases  part  of  the  land  without  the  concurrence  of  the  owner  of  the 
other  part,  the  whole  of  the  rent-charge  is  not  extinguished,  but  only  a 
proportionate  part  of  it  can  be  recovered  against  the  owner  of  the  anreleaaed 
portion  of  the  land :  Booth  v.  Smith,  14  Q.  B.  D.  318.  The  doctrine  as  to  a 
release  of  part  of  the  land  extinguishing  the  rent-charge  did  not  apply  to 
a  release  of  the  land  from  part  only  of  the  rent-charge  (Vin.  Abr. 
"Bent^"  504 ;  3  Cruise  Dig.  801 ;  Co.  Litt.  148,  referred  to  in  Tudor's  L.  C, 
Conv.,  notes  to  Clun's  case,  p.  331)  ;  and  the  enactment  above  referred  to, 
does  not  and  was  not  required  to  cover  that  case.  An  apportionment  might 
therefore  be  effected  by  a  release  of  each  portion  of  the  land  from  so  much 
of  the  rent  as  is  to  be  borne  by  the  other  portion ;  but  it  is  better  that  it 
should  be  effected  (as  in  this  precedent)  by  way  of  covenant  only  (according 
to  a  plan  which  was  in  use  to  avoid  the  common  law  doctrine  as  to  the  effect 
of  a  release).  It  has  been  doubted  whether  an  absolute  covenant  not  to 
daim  the  rent  against  the  land  would  not  operate,  as  a  release  (see  Co.  Litt. 
147b.  n. ;  but  see  Shepp.  Touchstone  by  Preston,  345) ;  but  it  seems  dear 
that  a  conditional  covenant,  as  in  the  text,  could  not  so  operate. 

A  rent-charge  may  be  apportioned  between  several  owners  without  the  As  to  the 
consent  of  the  owner  of  the  lands,  so  as  to  keep  alive  the  right  of  each  owner  ^id^os 
to  distrain  for  his  part  (Rivis  v.  Wat8on,  5  M.  &  W.  255;  2  Dart,  V.  &  P.  ™>''«»^'- 
1044;  and  as  to  the  separate  right  of  distress  of  each  tenant  in  common  of  a  tioneditnt- 
rent-charge,  see  WhUley  v.  Roberts,  McClel.  &  Y.  107)  ;  and  the  remedies  for  chaxge. 
the  recovery  of  a  rent-charge  by  distress,  or  receipt  of  rents,  or  appointing 
a  teim,  which  are  given  by  the  C.  A.,  1881,  s.  44  (where  that  Act  applies), 
would  also,  it  is  conceived,  remain  in  force  after  apportionment  (whether  by 
seTerance  of  the  land  or  of  the  rent-charge  itself).    An  action  aJso  lies 
against  the  terre-tenant  for  recovery  of  a  rent-charge  {Thomas  v.  Sylvester, 
L.  R.  8  Q.  B.  368 ;  Swift  v.  ReUy,  24  L.  E.  Ir.  107  ;  Be  Blackburn,  ^c, Society,  -'  . 
42  Ch.  D.  343  ;  Sea^rU  v.  Cooke,  43  Ch.  D.  519),  or  an  apportioned  part  thereof, 
whether,  as  it  seems,  it  be  legal  or  equitable  (jBoot^  v.  Smith,  14  Q.  B.  D. 
318,  see  pp.  320,  321). 
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Indemnity 
of  property 
in  each 
Bchedale 
against 
part  of 
rent  ap- 
portioned 
on  the  rest 
of  the 
property. 


assns  at  any  time  hrafter  in  case  of  the  non-paymt  of  the 
sd  rent-chge  of  £50,  or  any  pt  thof,  distrain  or  enter  on,  or 
cause  or  procure  any  distress  or  entry  to  be  made  on  the  sd 
land  descd  in  the  sd  first  schdle,  or  any  pt  thof,  or  any  bldg 
thron,  or  commce,  carry  on,  or  prosecute  any  action  or  other 
pcdg  agst  the  owners,  tenants  or  occupiers  for  the  time  being 
of  the  same  land  &  bldgs,  or  any  pt  thof,  or  exercise  or  avail 
himself  or  themselves  of  any  other  powers  or  rts  for  recoverg 
or  compellg  paymt  of  the  sd  rent-chge  of  £50,  or  any  pt  thof, 
or  in  any  wise  interrupt  or  disturb  the  sd  B.,  his  hrs  or  assns, 
or  his  or  their  tenants  in  the  posson  or  enjoymt  or  rect  of  the 
rents  &  profits  of  the  same  land  &  bldgs,  or  any  pt  thof. 

[And  2ndly,  8rdly,  &  4thly,  similar  covts  with  B.  in  respt 
of  the  lands  descd  in  the  second^  thirds  dt  fourth  schdles,"] 

And  [5thly]  that  he,  the  sd  A.,  his  hrs,  exs,  &  ads  will  at 
all  times  keep  the  sd  B.,  his  hrs  &  assns,  &  his  or  their 
tenants,  of  the  respive  lands  &  bldgs,  descd  in  the  sd  respive 
schdles  hto,  indemnified  agst  all  losses,  costs,  damages,  & 
expses  wch  he  or  they  shl  or  may  incur  by  reason  of  any 
distress  or  entry  being  levied  or  made  in  or  upon  the  sd  lands 
&  bldgs,  or  any  pt  thof,  or  any  other  pcdg  being  had  or 
taken  to  enforce  or  compel  the  paymt  of  the  sd  rent-chge  of 
£50,  or  any  pt  thof,  contrary  to  the  covts  hinbfe  contd,  or  any 
of  them.    In  wits,  &c. 

Schdles. 


FAMILY    AGREEMENT  to   give    effect    to    Intended 

Will  not  Executed. 


Secitals. 


This  indre  (a),  made,  &c.,  betn  A.,  1.  B.,  2.  C,  8.  D.  &  E., 
his  wife,  4.    Whas  X.,  late  of,  &c..  died  on  the day  of 


Ab  to  for*         (<')  The  af^reement  should  be  under  seal  to  ayoid  any  question  as  to  there 

malities.       being  a  sufficient  consideration  to  support  it  (as  to  family  arrangements,  see 

2  White  &  T.,  Lead.  Cas.  Eq.,  notes  to  Stapilton  v.  Btapilton,  920 ;  Dav.  Prec 

Vol.  III.,  pt.  1,  278,  note>.    If  there  ia  real  estate,  and  the  case  is  not  within 

the  Married  Women's  Property  Act,  1882  (which  it  probably  would  be  as  to 
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intestate,  leavg  the  sd  A.,  B.,  C,  &  E.,  his  four  chn  &  ^^  ?* 

only  next  of  kin  him  survivg:  And  whas  the  sd  A.  is  the  yhwHj 
eldest  son  &  heir-at-law  of  the  sd  X :  And  whas  shortly  before  intended 
his  dece,  the  'sd  X.  gave  instrons  to  his   solors  for  the  pre-  '»^^- 
paron  of  his  last  will,  &  the  same  was  drafted  but  never 
signed  by  the  sd  X. :  And  whas  the  draft  will  marked  Z.,  Agree- 
this  day  signed  by  all  the  pties  hto,  is  admitted  by  them  &  ^^^^' 
each  of  them  to  contain  the  intd  testy  disposons  of  the  sd  X., 
&  all  the  sd  pties  are  desirous,  notwg  the  intestacy  of  the  sd 
X.,  to  deal  with  &  dispose  of  all  his  real  &  psonal  este,  &  also 
the  trust  este  comprd  in  a  settlemt  dated,  &c.,  wch  by  the  sd 
will  the  sd  X.  intd  to  appt  under  a  power  contd  in  such 
settlemt,  &  wch  in  default  of  such  apptmt  wd  have  devolved 
on  the  said  pties  hto  or  some  of  them,  under  the  trusts  of  the 
sd  settlemt,  in  the  same  mner  as  the  same  resply  wd  have 
been  dealt  with  &  disposed  of  under  the  sd  draft  marked  Z. 
if  the  same  had  been  a  completed  doct :  NOW  THIS  INDEE  Wit- 
WITNETH  that  in  conson  of  the  premes  &  by  way  of  family  °®^ 
arrangemt,  &  in  order  to  avoid  questions   &  disputes  as  to 
the  division  of  the  real  &  psonal  este  of  the  sd  X.,  &  of  the 
trust  este  under  the  sd  settlemt,  it  is  hby  agrd  &  decld,  &  the  Agree- 
sd  pties  hto  hby  mutually  covt  as  follows  : —  ™*^*' 

1.  All  the  real  &  psonal  ppty  of  the  sd  X.,  includg  the  Dirision  of 
ppty  over   wch   he  had   under  the  sd  settlemt  a  power  of  p'^p®"^- 
apptmt,  shl  be  disposed  of,  divided,  &  dealt  with  in  accordce 

with  the  terms  of  the   sd  doct  marked  Z.,  &  signed   by  the 
sd  pties  hto  as  af  sd. 

2.  All  &  every  of  the  sd  pties  hto,  &  their  respive  hrs,  exs.  Execution 
ads,  &  assns,  shl  exte  all  such  deeds  &  docts,  &  do  all  such  ^    ^ 
acts  as  may  be  necy  or  be  deemed  expedient  to  give  complete 

effect  to  this  agrmt,  &  the  costs  of  the  preparon  &  exon  of  such 
docts  (inclusive  of  this  agrmt)  shl  be  deemed  expses  attendg 


the  testator's  own  property^  but  possibly  not  as  to  the  settled  property),  the 
deed  must  be  acknowledged  by  E. ;  see  Nicholl  y.  Jones,  3  Eq.  696. 

Bef  erenoe  may  here  be  made  to  the  authorities  deciding  that  an  agree-  Agree- 
ment between  two  persons  having  expectations  from  a  third,  to  divide  mentsas 
equaUy  whatever  property  may  come  to  either  of  them  from  him,  whether  *®  o^Jpec- 
under  his  win,  or  intestacy,  or  by  gift  inter  vivos,  is  valid :  Beckley  v.  Newland, 
2  P.  Wms.  182 ;    Wethered  v.  Wethered,  2  Sim.  188 ;    Harwood  v.  TooJce, 
Ih.  192. 
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No  pro- 
ceedings to 
be  taken  by 
any  party 
claiming 
under  in- 
testacy. 


Adminis- 
tration to 
be  ob- 
tained. 


the  exon  of  the  trusts  &  disposons  decld  &  contd  in  the  sd 
doct  marked  Z. 

8.  None  of  the  sd  pties,  or  his  or  her  hrs,  exs.  ads,  or  assns, 
shl  as  next  of  kin  or  heir-at-law,  or  heir  accordg  to  the  custom 
of  any  manor  of  the  sd  X.,  or  as  claimg  under  the  trusts 
contd  in  the  sd  settlemt  in  default  of  any  exercise  of  the 
power  of  apptmt  afsd,  or  in  any  other  character  bring  any 
action  or  take  any  pcdgs  agst  any  other  pty  hto,  his  or  her 
hrs,  exs,  ads,  or  assns,  in  referee  to  any  pt  of  the  sd  real  or 
psonal  ppty  of  the  sd  X..  or  the  trust  estate  under  the  sd 
settlemt,  but  this  shl  not  prejudice  the  rt  of  any  pty  to 
enforce  pformce  of  this  agrmt,  or  of  any  of  the  terms  hrof . 

4.  Thb  sd  A.  shl  be  allowed  to  obtain  witht  opposon  bres  of 
admon  to  the  psonal  este  &  effects  of  the  sd  X,,  but  such  este 
&  effects  shl  be  administered  &  dealt  with  accdg  to  the  terms 
of  this  agrmt.    In  wits,  &c. 


Parties. 


Recital  of 
engage- 
ment. 


That  work- 
men are  to 
share  in 
net  profits. 


A  propor- 
tionate 
share  of  net 
profits  to 


AGEEEMENT  between  a  Firm  of  Tradbes  and  their 
Workpeople,  granting  to  the  latter  a  Share  in  the 
Net  Profits  of  tlie  Firm. 

Parties,  A.,  B.,  &  C,  carrying  on  business  as ,  at , 

under  the  style  or  firm  of (hinafter  called  the  firm)  of  the 

one  pt,  &  the  sevl  psons  named  in  the  schdle  hto,  being  clerks, 
servants,  &  workmen  of  the  firm  of  the  other  pt :  Whas  the 
firm  have  employed,  or  agrd  to  employ,  the  sevl  psons  named 
in  the  sd  schdle  at  the  salaries  or  wages  written  opposite  to 
their  respive  names  in  the  same  schdle  [in  the  wages  book  of 
the  firm] :  And  whas  the  firm  are  desirous  to  give  to  the  sd 
psons,  in  addon  to  their  sd  salaries  or  wages,  &  by  way  of 
further  remuneron  durg  the  current  yr,  such  sums  of  moy  as 
hinafter  mentd,  upon  the  terms  that  the  sd  psons  resply  shd 
on  their  pt  enter  into  such  agrmt  as  is  hinafter  expd  :  NOW 
IT  IS  HBY  AGBD  as  follows  :— 

1.  The  firm  will,  at  the  annl  stock-takg  of  the  sd  business 

in  the  month  of ,  in  the  yr  ,  apportion  to  each  pson 

named  in  the  sd  schdle  a  sum  of  moy,  wch  shl  bear  the  same 
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proportion  to  one-tenth  pt  of  the  net  profits  of  the  sd  business  ^  »PPor- 
dorg  the  precedg  yr  as  the  salary  or  wages  pd  to  such  pson  eftch  work- 
dnrg  the  same  yr  shl  bear  to  the  total  amt  of  salaries  &  wages  '°^' 
pd  by  the  firm  durg  the  same  yr. 

2.  The  firm  shl,  with  all  convenient  speed  after  the  amt  of  According 
the  sd  net  profits  has  been  ascertained,  cause  to  be  prepared  a  tificaL^r 
certfe,  showg  the  sum  apportioned  to  each  such  pson  as  afsd,  the  cashier. 
&  shl  cause  the  same  to  be  signed  by  the  cashier  for  the  time 
being  of  the  firm,  or  such  other  pson  as  the  firm  may  appt  for 
the  ppose,  &  the  sd  certfe  shl  be  absolutely  bindg  &  conclusive 
as  to  the  amt  payable  under  these  psnts  to  each  such  pson  as 
afsd.    The  firm  will  pay  to  each  such  pson  as  afsd  the  sum 
appearg  by  the  sd  certfe  to  be  apportioned  to  him  immedly 
after  the  signature  thof  by  the  sd  cashier,  or  such  other  pson 
as  afsd. 

8.  The  firm  shl  have  the  sole  &  exclusive  right  of  ascertaing  Krm  to 
&  determing  the  amt  of  the  sd  net  profits,  &  shl  be  entled  to  ^^^^t 
make  allowces  &  dedons  for  intt  on  capital,  rent,  deprecion  in  o*.deter- 
the  value  of  stock  Sc  plant,  Sc  bad  &  doubtful  debts,  &  any  what  an 
other  allowces  &  dedons  wch  the  firm  may  consider  pper,  &  P">**^ 
none  of  the  psons  named  in  the  sd  schdle  shl  have  any  rt  to 
examine  or  inspect  the  books  or  accts  of  the  firm,  or  to  make 
any  inquiry  or  investigon  whatsr  as  to  the  amt  of  the  sd  net 
profits,  or  the  sum  apportioned  to  any  of  the  sd  psons,  or  how 
the  same  resply  are  made  out,  nor  shl  any  of  the  sd  psons  be 
entled  to  or  in  any  way  assume  or  claim  any  of  the  rts  or 
powers  of  a  ptner  in  the  firm  (a). 

4.  Any  pson  named  in  the  sd  schdle  who  shl  leave  or  be  dis-  Proviao  aa 
ehged  from  the  service  of  the  firm  or  shl  die  bfe  the  sd  stock-  leaving 
takg,  shl  not  be  entled  to  have  any  such  sum  as  afsd  appor-  ?^^  ^ 
tioned  or  pd  to  him  or  his  repves. 

5.  The  sevl  psons  named  in  the  sd  schdle  shl  well  &  faith-  Firm  may 
fully  serve  the  firm  in  their  respive  situons,  &  at  their  respive  ^^tmS. 
salaries  &  wages  as  afsd,  until  the day  of ,  18 , 

but  the  firm  shl  have  full  power  to  dischge  all  or  any  of  the  sd 
pBons  at  any  time  or  times,  notwg  this  agrmt. 

6.  If  any  dispute  shl  at  any  time  arise  betn  the  firm  &  any  Special 
one  or  more  of  the  sd  psons  named  in  the  sd  schdle  as  to  the  cUuae. 

(a)  It  appears  proper,  in  this  case,  expressly  to  declare  that  no  employ^ 
shan  be  a  partner.    But  see  note  to  Precedent  V.,  supra,  p.  19. 
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pper  meang  or  constron  of  this  agrmt,  or  anything  done  or 
to  be  done  in  psuance  hrof,  or  in  anywise  relatg  hto,  the  mre 
in  dispute  shl  be  referred  to  the  solor  or  solors  for  the  time 
being  of  the  firm,  whose  decision  shl  be  final  &  conclusive,  & 
absolutely  bindg  on  all  pties :  Provd  always  that  this  clause 
shl  not  be  deemed  to  limit  or  affect  the  rts  reserved  to  the 
firm,  or  to  extend  the  rts  conferred  on  the  psons  named  in 
the  sd  schdle  by  the  precedg  clauses  hrof.  Agrmt  not  to  be 
affected  by  change  infirm^  ante,  Precedent  XT.,  Clause  18:  In 
WITS  whof  the  sevl  pties  have  hrunto  set  their  respive  hands, 
the  sd  A.,  B.,  &  C,  &  such  of  the  psons  named  in  the  sd 

schdle  as  are  now  in  the  service  of  the  firm  on  the day 

of ,  &  such  of  the  psons  named  in  the  sd  schdle  as  are  not 

now  in  the  service  of  the  firm  on  the  sevl  days  written  oppo- 
site their  respive  names  in  the  sd  schdle. 

ISchdle.'] 


XXIII. 

AGEEEMENT  between  a  Railway  Company  and  a  Land- 
owner/or  withdrawal  of  the  Opposition  of  th^  latter 
to  a  Bill  for  the  Extension  of  the  Railway  through 
his  settled  estates  (a). 


Parties,  [A.  as  agent  for  &  on  behalf  of]  the 


rlyCk) 


(hinafter  called  the  Co),  1.    B.,  landowner,  2.     C.  &  D.,  trees 


Powers  of 
tenant  for 
life  as  to 
opposing 
billB. 


(a)  See  also  the  next  Precedent  and  the  form  of  agreement  in  2  Dav.  Free., 
pt.  1.  Many  examples  of  clauses  required  for  agreements  of  this  kind 
win  be  fonnd  in  some  of  the  important  Railway  and  Canal,  &c..  Acts,  such 
as  the  Manchester  Ship  Canal  Act,  1885  (48  &  49  Vict.  c.  clxxxviii.)^  and  tiie 
Manchester  Corporation  Water  Act,  1879  (42  &43  Vict.  c.  xxxyi.).  Any  moneys 
received  by  a  tenant  for  life  for  withdrawal  of  his  opposition  are  within  s.  73 
of  the  Lands  Clauses  Consolidation  Act,  1845 :  Pole  v.  Pole,  2  Dr.  &  Sm.  420; 
but  this  enactment  does  not  interfere  with  the  power  of  the  tenant  for  life 
to  contract  with  the  company :  Taylor  t.  Chichester,  ^c.  Railway  Co.,  L.  B. 
4  H.  L.  628.  The  tenant  for  life  must  pay  the  costs  of  his  opx)08ition  above 
those  for  which  the  company  are  liable  (jBe  Earl  of  Berkeley's  WUl,  10  Ch. 
56),  unless  the  opposition  is  sanctioned  by  the  Court  under  the  S.  L.  A.  1882, 
8.36. 
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of  the  settled  estes  of  the  sd  B.  in  the  coy  of (hinafter 

called  the  trees),  8. 

Whas  a  bill  is  now  pendg  in  parliamt  by  wch  it  is  proposed  Recital  as 
to  empower  the  Co  to  make  addonal  rlys  includg  a  rly  in  the  ^iffop"^ 
coy  of to  be  called  the rly,  wch  will  pass  through  a  oxtenaion 

of  r^lwftv 

portion  of  the  sd  settled  estes  of  the  sd  B.  situate  in  the 
parishes  of,  &c.,  in  the  same  coy :  [&  it  will  be  necy 
that  such   rly  shd  pass  through  a    portion  of    such    lands 

situate    in     the    parish    of    ,    ptly    by    means    of    a 

deep  cuttg,  &  ptly  by  a  tunnel] :  And  whas  the  sd  B.  has  and  oppoei- 
presented   a  peton  to  the  House   of  Commons  prayg  to  be  *^®*^^y^- 
heard  agst  the  sd  bill  as  far  as  the  same  afifects  his  ppty 
&intts:  And  whas   in  order   to  obviate  all  opposon  by  the 
sd  B.  &  his  trees  to  such  pendg  bill,  &  for  the  other  pposes 
hrin  appearg,  the  sd  pties  hto  have  agrd  to  enter  into  the 
agrmts  hinafter  contd:  NOW  THESE  PSNTS  WITS,  that  Agree- 
for  the  consons  hrin  appearg  the  Co  do  hby  agree  with  the  ™^*- 
sd  B.  &  also  septely  with  the  trees,  so  far  as   regards  the 
agrmts  &   provons   hinafter   contd  wch  are  or  ought  to  be 
pformed  or  observed  by  the  Go ;  And  the  sd  B.  &  his  trees  do 
hby  agree  with  the  Co,  so  far   as  regards    the  agrmts   & 
stipulons  hinafter  contd  wch  are  or  ought  to  be  pformed  or 
observed  by  the  sd  B.  or  his  trees,  as  follows  : — 

1.  The  Co  shl  pay  to  the  sd  B.  or  his  trees  for  the  pchase  Pnoe  to 
of  all  lands  formg  pt  of  the  estes  of  the  sd  B.  situate  in  the  ^  ^, 
parishes  of,  &c.,  wch  shl  be  taken  by  them  for  the  ppose  of  taken  and 

the  sd  rly  &  works,  at  the  rate  of  £ per  acre,  &  so  in  ^'i^^* 

proportion  for  any  less  quantity  than  an  acre,  exclusive  of  tunnel  (6). 
timber  trees  &  underwood  (c)  ;    such  sum  to   be  exclusive 
of  compenson  for  severce  &  for  any  injury  or  inconvence  to 


(6)  As  to  clauses  1  and  2,  see  Taylor  t.  Chichegter,  S^c,  iiailtoay  Co.,  L.  B. 
4  H.  L.  628. 

(c)  The  acquisition  of  an  easement  is  not  authorized  bj  the  L.  C.  C. 
Act,  1845  (Ptnc^in  v.  London  and  Bhickwall  Bailwa/y  Co.,  5  D.  M.  &  G. 
851 ;  Qreat  Western  Railway  Co.  v.  Swindon,  ^c,  Bailioay  Co.,  9  App.  Cas. 
787).    If  such  acquisition  is  authorized  by  the  BiU,  insert,  if  so  intended  : 

"  And  shall  pay  to  him  or  them  for  the  rt  or  easemt  of  makg, 
nag  &  maintaing  the  tunnel  wch  will  be  necy  under  a  portion 

of  the  sd  estes  in  the  parish  of as  afsd,  the  sum  of 

f ,  such  respive,"  &c. 
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The  whole 
of  certain 
pieces  of 
land  to  be 
taken  (b). 

Timber. 


Restriction 
on  right  of 
company  to 
take  lands 
oatside 
limits  of 
deviation 
(c). 


Reserra- 
tion  to 
vendor  of 
right  of 
pre-emp- 
tion {d). 


the  lands  adjoing  the  lands  pchased,  [or  to  the  lands  over  or 
adjoing  the  sd  tunnel],  or  to  the  sd  B.  or  his  trees  as  owners 
of  such  lands  arisg  from  the  constron  of  the  sd  rly  or  the 
works  of  the  Go,  &  exclusive  also  of  the  compenson  payable 
to  the  lessees,  tenants,  or  occupiers  of  the  lands  taken  by  the 
Go  [or  of  the  lands  over  or  adjoing  the  sd  tunnel]  for  the 
pchase  of  their  intts  or  orwise  (a). 

2.  The  Go  shl  take  the  whole  of  the  pees  of  land  nod. 

in  the  deposited  plans  &  books  of  referee  of  the  Go  for  the 
parish  of afsd. 

8.  The  Go  shl  pay  to  the  sd  B.  or  his  trees  for  all  timber, 
trees,  &  underwood  on  the  lands  taken  by  them,  at  a  valuon 
to  be  made,  in  default  of  agrmt,  by  two  valuers  or  an  umpire 
in  the  usual  way. 

4.  The  Go  shl  not  under  the  provons  of  the  sd  intd  act 
witht  the  consent  of  the  sd  B.  or  his  trees,  take,  use,  occupy 
or  enter  upon  any  land  or  ppty  of  the  sd  B.  or  his  trees, 
outside  the  limits  of  devion  shown  on  the  deposited  plans 
except  so  far  as  may  be  necy  for  or  in  relon  to  the  alteron, 
constron,  or  exon  of  any  roads,  bridges,  drains,  or  other 
acconmiodon  works  in  connon  with  the  rly  or  the  works  hby 
provd  to  be  done  by  the  Go. 

5.  As  to  any  lands  of  the  sd  B.  or  his  trees  wch  may  be 
taken  by  the  Go  under  the  provons  of  the  sd  intd  Act,  but  wch 
shl  not  be  required  for  the  pposes  throf,  the  sd  B.  or  his  trees 
shl  have  the  like  rt  of  pre-emption  as  he  or  they  wd  have  been 
entled  to  under  the  Lands  Glauses  Gonsolidon  Act,  1845,  if 
such  lands  had  not  been  built  upon  or  used  for  bldg  pposes,  & 


Provision  (p)  ^  ^^  landowner  is  unable  to  contract  except  under  the  proTisions  of 

as  to  ]imi-     the  L.  0.  C.  Act,  1S45  (which  howeyer  would  not  now  nsnaUy  be  the  case 
ted  owners,   having  rogard  to  the  powers  of  the  S.  L.  A..,  1882),  add  this  daose  :— 

"  The  Go  shl  pay  the  full  amt  of  compenson  for  each  of  the 
pposes  afsd,  determined  by  a  valuon  psuant  to  the  Lands 
Clauses  Gonsolidon  Act,  1845,  if  such  amt  shl  exceed  the 
respive  amts  hby  agrd  to  be  pd." 

(6)  See  note  (b),  last  page. 

(c)  See  Doe   d.  Armitstead  t.  North  Staffordshire  Railway  Co^  16  Q.  B. 
526 ;  May  v.  Great  Weetem  BaUway  Co.,  L.  £.  7  Q.  B.  364. 

(d)  Seethe  Act,  s.  128;  and  as  to  lands  taken  by  agreement,  see  City  of 
Glasgow,  S^c,  Co.  ▼.  Caledonian  Railway  Co.,  L.  B.  2  H.  L.  Sc.  160. 
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no  pt  of  such  superfluous  lands  shl,  in  the  meantime,  be  let 
by  the  Co  on  lease  or  from  yr  to  yr  or  orwise  to  any  pson 
other  than  the  sd  B.  or  his  trees,  except  only  to  servants  of 
the  Co  from  yr  to  yr  to  be  used  as  garden  ground,  &  for  no 
other  ppose  («). 

6.  The  Co  shl  pay  to  the  sd  B.  or  his  trees,  in  respt  of  all  Oocnpatioii 
land  formg  pt  of  the  sd  estes  wch  shl  be  taken  or  occupied  by  J^J^a^tem- 
the  Co  for  the  deposit  of  earth  or  spoil  durg  the  constron  of  ponriiy 
the  sd  rly  or  the  exon  of  the  works,  or  for  other  temporary      ^* 

pposee,  a  rent  of  £ per  acre  p.a.,  &  so  in  proportion  for 

any  less  quantity  than  an  acre  or  any  less  time  than  a  yr, 

durg  their  occupon  or  user  of  the  same  (such  rent  to   be 

exclusive  of  any  compenson  payable  to  the  tenants  or  occupiers 

of  such  lands),  and  shl  pperly  fence  the  land  so  taken :  And  Snrfaoeto 

in  case  the  Co  shl  take  any  lands  of  the  sd  B.  for  the  deposit  *>«'««*o'^- 

of  earth  or  spoil,  they  shl  remove  &  store  the  surface  soil  to  a 

depth  of  not  less  than inches,  &  shl  on  complon  of  the 

works,  or  sooner  in  case  such  respive  lands  shl  no  longer  be 
required  by  the  Co  for  the  ppose  of  the  works,  restore  &  deliver 
up  such  spoil  banks  &  other  lands  taken  for  temporary  pposes, 
&  replace  the  surface  soil  &  leave  the  spoil  banks  in  uniform 
heaps  pperly  trimmed  to  slopes  of  not  less  than  four  to  one,  & 
covered  with  soil  &  fit  for  cultivon,  &  sown  with  seeds  or 
planted,  as  the  sd  B.  or  his  trees,  or  their  agent,  shl  direct ; 
And  the  Co  shl  also  upon  givg  up  the  occupon  thof  pay  a  sum 

of  £ per  acre,  &  a  proportionate  amt  for  any  less  quantity 

than  an  acre,  for  all  land  left  covered  with  spoil,  &  shl  also 
upon  givg  up  the  occupon  of  the  land  belongg  to  the  sd  B.  or 
his  trees,  wch  may  have  been  taken  by  the  Co  for  temporary 

(e)  '^  The  Co,  upon  makg  such  paymt  for  the  same  as  afsd.  Liberty 
shl  have  &  be  entld  to  the  rt,  easemt,  or  liberty  of  makg,  usg,  ^^^1) 
k  maintaing  such  tunnel  as  they  may  deem  necy  for  carryg 
their  proposed  new  line  through  a  portion  of  the  sd  estes 

situate  in  the  parish  of afsd,  &  also  of  erectg  &  maintaing 

telegraph  posts  &  wires  over  the  surface  of  the  sd  lands  above 
the  tunnel  in  the  line  of  such  rly,  the  Co  payg  from  time  to 
time  to  the  sd  B.  or  his  trees,  or  his  or  their  tenants,  com- 
penson for  any  damage  or  injury  occasioned  by  the  exercise  or 
user  of  such  respive  rts,  easemts  or  liberties." 
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Aooommo- 

dation 

vorkfl. 


Drainage. 


Execution 
and  main- 
tenance of 
aocomino- 
dation 
works. 


Compen- 
sation to 
tenants. 


Costs. 


pposes,  pperly  level  such  land,  &  remove,  or  at  the  option  of 
the  8d  B.  or  his  trees  leave,  the  fences  thto,  &  pay  to  him  or 
them  compenson  for  any  injury  done  by  the  works  of  the  Co 
to  such  land,  the  amt  of  such  compenson,  unless  settled  by 
agrmt,  to  be  ascertained  by  the  valuon  or  determinon  of  two 
referees  or  an  umpire  in  the  usual  way. 

7.  The  Co  shl  exte  &  provide  the  accommodon  &  other 
works  specified  in  the  first  schdle  hto  for  the  proton  &  benefit 
of  the  sd  B.  &  his  trees,  &  his  or  their  tenants,  in  addon  to 
any  other  works  wch  the  Co  may  be  or  become  liable  to 
exte  under  the  genl  Acts  relatg  to  rlys  for  the  proton,  accom- 
modon, or  benefit  of  the  sd  B.  &  his  trees,  or  his  or  their 
tenants. 

8.  The  Co  shl  not  in  any  respt  damage  or  obstruct  the 
existg  drainage  of  the  lands  of  the  sd  B.,  but  shl  construct 
pper  drains,  culverts,  &  other  works  for  the  efficient  drainage 
of  the  sd  lands  (so  far  as  the  drainage  may  be  affected  by  the 
Co's  works),  at  such  depths  &  in  such,  mner  as  the  agent  for 
the  time  being  of  the  sd  B.  or  his  trees  shl  direct,  &  also  all 
such  works  as  may  be  required  for  maintaing  &  makg  perfect 
any  under  drainage  wch  may  be  intersected  or  orwise  inter- 
fered with  by  the  Co's  works. 

9.  All  accommodon  &  other  works  hinbfe  agrd  to  be  done 
by  the  Co  within  the  boundary  of  the  lands  pchased  by  them 
shl  at  all  times  hinafter  be  maintained  by  the  Co  at  their  own 
expse  in  all  respts,  &  to  the  reasble  satisfon  of  the  sd  B.  or  his 
trees. 

10.  The  Co  shl  pay  all  compenson  pperly  payable  to  the 
lessees,  tenants,  or  occupiers  of  the  lands  formg  pt  of  the 
estes  of  the  sd  B.  taken  by  the  Co  whether  permanently  or 
for  temporary  pposes,  [or  over  or  adjoing  the  sd  tunnel],  a 
pper  apportionmt  or  abatemt,  to  be  fixed  by  the  agent  for  the 
time  being  of  the  sd  B.  or  his  trees,  being  made  in  respt  of  the 
rent  payable  by  the  tenant  of  lands  of  wch  a  pt  only  is  taken 
by  the  Co. 

11.  The  Co  shl  pay  to  the  sd  B.  &  his  trees,  all  costs, 
chges,  &  expses  incurred  or  to  be  incurred  by  him  or  them  in 
respt  of  the  sd  applicon  to  parliamt  &  his  opposon  to  &  peton 
agst  the  sd  bill,  or  in  respt  of  this  agrmt,  &  any  deeds, 
instrumts,  or  acts  wch  may  be  necy  or  pper  for  carryg  out 
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the  same,  or  in  respt  of  the  works  &  mres  hinbfe  agrd  to  be 
exted  &  pformed  by  the  Go,  in  addon  to  all  other  costs,  chges, 
&  expses  wch  may  be  payable  by  the  Co  mider  the  Lands 
Clanses  Gonsolidon  Act,  1845,  or  any  other  Act  affectg  the  Go. 

12.  The  Go  shl  use  their  best  endeavours  to  procure  the  ci&nses  to 
insertion  &  enactmt  in  the  pendg  bill  of  any  clauses  or  ^^^ 
alterons  wch  the  sd  B.  or  his  trees  may  reasbly  require  for  in«  eflFect 
the  ppose  of  givg  effect  to  this  agrmt  [or,  the  clauses  contd  in  mw?^). 
the  schdle  hto  eir  witht  alteron  or  with  such  alterons  only  as 

shl  be  assented  to  by  the  sd  B.  or  his  trees]. 

13.  Except  the  two  last  precedg  clauses,  the  agrmts   on  Agreement 
the  pt  of  the  Go  hinbfe. contd  are  contingent  on  the  sd  pendg  ^^^ 
bill  being  passed  into  a  law  in  its  psent  or  some  modified  form  ^i°g 

in  the  psent  session  of  parliamt,  so  far  as  regards  the  clauses 
authorisg  the  formon  of  the  sd  rly  through  the  estes  of  the 
sdB. 

14.  On  the  faith  of  this  agrmt  being  in  all  respts  specifically  OppoBition 
pformed  &  observed  on- the  pt  of  the  Go,  the  peton  of  the  sd  ^'^'^' 
B.  agst  the  sd  bill  shl  be  withdrawn,  &  the  sd  B.  &  his  trees 

shl  not,  directly  or  indirectly,  offer  or  sanction  any  opposon  to 
the  sd  bill. 

16.  The  expression  "  the  trees,"  as  hinbfe  used,  shl  include  laterpre- 
the  hrs  &  assns  of  the  sd  trees.    In  wits,  &c. 

[SchdlesJ] 

(a)  Where  the  biU  refers  to  and  seeks  to  confirm  the  agreement,  it  must  Standing 
be  Bchedxded  to  and  printed  with  the  bill  (Commons  S.  O.,  session  1893),  and  orden  as 
must  contain  a  clause  declaring  it  to  be  subject  to  such  alterations  as  Parlia-  ^  ^^  . 
ment  may  think  fit  to  make  in  it  (Lords  S.  O.,  session  1893).  If  the  clauses  to  ^Lwemenf 
be  inserted  in  the  bill  require  a  reference  to  a  plan,  the  plan  should  be 

referred  to  as,  "  signed  by the  chairman  of  the  Gommittee 

of  the  House  of  Gommons  to  whom  the  bill  for  this  Act 
was  refd,  &  deposited  in  the  private  bill  office  of  that  House/' 
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AGREEMENT  beticeen  the  Promoters  of  a  Railway 
Company  and  a  Landowner  for  withdrawing  Opposi- 
tion to  the  Company's  Bill. 

Parties,  A.  &  B.,  some  of  the  provonal  committee  (a)  of  the 
intd  Rly  Co  hinafter  mentd  (who  are  hinafter  called  the  Pro- 
moters, 1.  The  Co  hinafter  mentd  as  intd  to  be  incorpd  under 

the  name  of  the Rly  Co  (hinafter  called  the  Co,  2.     C, 

landowner^  8. 
Recital  as        Whas  the  promoters  &  others  are  promotg  a  bill  now  pendg 
Bmfor^*   in  parUamt,  intituled,  &c.,  whby  it  is  proposed  to  incorporate 
incorpora-    the  Co,  &  to  authorise  them  to  make  &  maintain  a  rly  from 
c^m^y,     to ,  the  line  of  wch  rly  wd  pass  for  a  considerable 

and  oppoai-  distce  through  a  farm  &  lands  situate,  (fee,  of  wch  the  sd  C.  is 
tion  by  c.    ^^^^^^  j^^  j^^ .  j^^  ^^^  ^^^  ^^  q  j^^g  lodged  in  the  House 

dnct^Tj       of  Commons  a  peton  agst  the  sd  bill :  And  whas,  in  order  to 

recitaUi.       the  obviatg  of  all  opposon  by  the  sd  C.  to  the  sd  bill  &  for  the 

other  pposes  hrin  appearg,  the  pties  hto  of  the  first  &  third  pts 

have  entd  into  the  agrmts  hinafter  contd,  with  the  intention 

that  the  Co  shl  become  pty  to  &  exte  these  psnts  forthwith 

Agreement,  after  their  incorporon  :  NOW  THEREFORE  THESE  PSNTS 

WITS  that  for  the  consons  hrin  appearg  it  is  hby  mutually 

agrd  by  &  betn  the  promoters,  on  behalf  of  themselves  &  all 

other  the  promoters  of  the  pendg  bill,  &  with  the  intent  to 

bind  the  Co,  on  the  one  hand,  &  the  said  C.  for  himself  & 

his  assns,  &  also  for  the  trees  &  beneficial  owners  from  time 

to  time  of  the  farm  &  lands  afsd  (&  who  is  &  are  comprd  in 

the  expression  "the  sd  C."  as  hinafter  employed),  on  the 

other  hand,  &  also  by  way  of  septe  agrmt  betn  the  Co  on  the 

one  hand,  &  the  sd  C.  on  the  other  hand,  as  follows  : — 

1.  [^Special  agrmts,  see  last  Precedent."] 

Certain  2.  Thb  promoters  will  use  their  utmost  reasble  endeavours 

blri^^d  *^  procure  the  insertion  &  enactmt  in  the  pendg  bill  of  the 

in  the  Bill,  clauses  wch  are  set  forth  in  the  schdle  hto. 

(a)  As  the  provisional  committee  cannot  bind  the  company  when  incor- 
porated (Hodges  on  Bailways,  pp.  142, 143  j  Browne  &  Theobald  on  Eailways, 
p.  536) 4  it  is  important  to  have  the  personal  guarantee  of  some  resi)onsible 
person. 


AGREEMENTS.  67 

8.  [Provon  as  to  costs  to  be  paid  by  Co  or  promoters^  see  last 
PrecedentJ} 

4.  If  the  pendg  bill  be  passed  into  law  in  the  psnt  session,  Agreement 

the  promoters  will  within days  thrafter  procure  the  Co  to  J^^  ^y* 

exte,  under  their  common  seal,  eir  these  psnts  &  the  duplicate  Company 

thof,  as  the  pty  thto  of  the  second  pt,  or  some  other  deed  or  ported  (&)' 
instrumt  to  be  prepared  by  the  Go  adoptg  this  agrmt,  &  on  the 

same  being  so  exted  by  the  Go,  all  the  future  liability  of  the 
promoters  under  this  agrmt  shl  cease :  [And  in  case  the  Go 
shl  refuse  or  neglect  to  ezte  this  agrmt  or  such  other  deed  or 
instrumt  as  afsd  within  the  time  hinbfe  limd,  &  in  this  respt 
time  shl  be  of  the  essce  of  the  contract,  the  sd  A.  <fe  B.  & 
their  respive  hrs,  exs  &  ads,  shl  be  jtly  &  sevlly  liable  to  pay 

on  demand  the  sum  of  £ to  the  sd  G.,  his  exs  or  ads,  as 

liquidated  damages.] 

5.  On  the  faith  of  this  agrmt  being  on  the  pt  of  the  pro-  Opposition 
meters  &  the  Go  resply  in  all  respts  specifically  pformed  &  JSwrn^*^ 
observed,  the  sd  G.  will  not  in  any  mner,  eir  by  himself  or  his 
agents,  further  oppose  or  orwise  impede  the  passage  of  the  sd 

bill  through  parliamt*    In  wits,  Scq. 

ISchdle.'] 


AGREEMENT    for    Wobking    a    Quabrt.      A    Short 

Form  (c). 

Aqrmt,  &c.,  betn  A.,  hinafter  called  the  owner,  1 ;  B.| 
hinafter  called  the  contractor,  2.  if  IS  HBY  MUTUALLY 
AGBD  that  the  contractor  shl  get  stone  from  the  quarry, 

lately  opened  on  farm  by  the  owner  upon  the  terms 

follg  :— 

(b)  It  would,  of  course,  be  better  to  get  a  olanse  inserted  in  the  biU 
making  the  agreement  binding  on  the  Company ;  see  as  to  this  above,  p.  65, 
note  (o). 

(c)  It  win  be  seen  that  this  is  merely  a  working  agreement,  not  operating 
as  a  demise.  For  forms  operating  as  demises  of  quarries,  &c.,  see  Lsasbs, 
HiNiNo.  As  to  qnarries  more  than  twenty  feet  deep,  see  The  Quarries  Act, 
1894. 
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The  contractor  shl  at  his  own  expse — 

1.  Get  and  cord  bldg  &  rough  blue  stone  from  the  sd  quarry 
for  the  use  of  the  owner. 

2.  Remove  the  whole  of  the  stone  from  any  pit  bfe  openg 
anor. 

8.  Fill  in  every  pit  as  soon  as  it  is  exhausted,  or  sooner  if 
required,  &  replace  the  top  mould  so  as  to  render  it  as  fit  as 
circes  will  admit  for  agricultural  operons. 

The  owner  shl — 

4.  Pay  to  the  contractor  the  sum  of shillings  per  cubic 

yard  for  gettg  &  cordg  bldg  stone,  &  the  sum  of shillings 

per  cubic  yard  for  gettg  &  cordg  rough  blue  stone- 

And  it  is  hbt  agrd  as  follows — 

5.  The  contractor  shl  cord  the  stone  at  the  option  of  the 
owner  at  the  mouth  of  the  quarry  or  by  the  side  of  the  turn- 
pike road,  but  in  the  latter  case  the  owner  shl  cart  the  stone 
from  the  quarry  to  the  side  of  the  turnpike  road  at  his  own 
expse. 

6.  The  contractor  shall  rece  a  weekly  paymt  on  acct  in 
proportion   to   the   work   actually  done,  but   not   to  exceed 

£ a  week  for  each  man  actually  employed.     Such  paymt 

is  to  be  brought  into  acct  when  the  corded  stone  is  measured, 
&  the  balce,  if  any,  pd  to  the  contractor.  If  the  balce 
shd  be  agst  him,  he  shl  forthwith  repay  the  same  to  the 
owner. 

7.  EiR  pty  may  determine  this  contract  on  givg  one 
week's  written  notice,  &  thrupon  the  contractor  shl,  if 
required  by  the  owner,  fill  in  every  open  pit  &  replace  the 
top  mould  so  as  to  render  it  as  fit  as  circes  will  admit  for 
agricultural  pposes.  But  if  the  owner  shl  determine  the 
contract,  the  contractor  shl  be  at  liberty  prior  to  fillg  in 
any  pit  to  get  &  cord  the  stone  from  the  same,  he  workg 
with  all  pper  despatch  &  being  pd  for  the  stone  after  the 
rate  afsd.    In  wits,  &c. 
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PBELIMINAET  NOTE. 

S^E  Elpk.  Introd.  78>  838.  For  conyeyanoes  by  way  of  appointment,  see 
CoNvsTAHCBs ;  for  testamentary  appointments,  see  Wills;  and  see  also 
Settlehbnts  ;  and  for  the  appointments  of  new  trustees,  see  that  heading. 

The  law  as  to  appointments  is  chiefly  important  in  connection  with  Law  as  to 

appointments  nnder  special  powers,  i.e.,  powers  exercisable  in  favonr  of  a  appoint- 

limited  class  of  objects,  as  to  which  the  following  points  principally  require  ™®'***  ^' 
J.  der  speeial 

^^*^<»  =  poweST 

By  tihe  Act  87  &  88  Yict.  c.  37  (which,  though  it  does  not  expressly  so  «    ,    . 

declare,  is  considered,  and  has,  it  is  believed,  been  treated,  as  undoubtedly  appoint- 

applying  to  powers  previously  as  well  as  subsequently  created),  the  Illusory  ments. 

Appointments  Act  (1  Wm.  4,  c.  46),  was  extended  so  as  to  enable  an  exclusive 

appointment  to  be  made,  although  not  expressly  authorised  by  the  power, 

without  leaving  a  nominal  sum  for  the  excluded  objects. 

Care  must,  of  course,  be  taken  to  keep  within  the  power  as  to  the  objects  Objects  of 
in  whose  favour  an  appointment  may  be  made,  bearing  in  mind  that  under  power, 
a  power  to  appoint  to  children  an  appointment  cannot  be  made  to  the  issue 
oi  a  child  (Brudenell  v.  Eltoes,  1  East,  442, 7  Yes.  382)  ;  nor  to  the  representa- 
tives of  a  deceased  child  (Maddison  v.  Andrew,  1  Yes.  Sen.  58),  for  whom 
provision  can  only  be  made  by  leaving  a  share  unappointed  to  devolve  on 
them  under  the  trust  in  default  of  appointment  (with  the  aid  of  the  hotchpot 
clause,  if  any),  assuming  that  the  deceased  child  had  attained  a  vested 
interest ;  but  a  power  to  appoint  to  '*  issue  "  primdftieie  includes  all  descend- 
ants (Leigh  v.  Norhwry,  13  Yes.  344 ;  Marshall  y.  Baker,  31  Beav.  608  ;  Be 
Warren,  26  Oh.  D.  208) ;  and  therefore  under  such  a  power  an  appointment 
may  be  made  to  a  child,  with  remainder  to  his  issue,  the  class  of  issue  who 
take  being  restricted  as  to  perpetuity. 

Special  care  must  also  be  taken  in  exercising  such  a  power  to  keep  within  Pezpetui- 
the  limits  of  the  rule  against  perpetuities,  both  as  regards  the  objects  of  the  ties, 
appointment  and  the  time  at  which  their  interests  are  to  vest,  the  criterion 
being  whether  the  interests  created  by  the  appointment  would  have  been 
valid  if  inserted  in  the  instrument  creating  the  power :  see  3  Dav.  Preo. 
154 ;  Tndor's  L.  C,  Conv.  484  et  seq.,  notes  to  Cadell  v.  Palmer,  Thus,  under 
a  power  in  an  antenuptial  settlement  to  appoint  to  issue  generally,  an 
appointment  to  a  son  for  life  with  remainder  to  such  of  the  son's  children  as 
attain  21,  is  of  course  too  remote  (Re  Warren,  ubi  sup.)  ;  so  under  a  similar 
power  the  vesting  of  the  shares  of  the  children  of  the  marriage  cannot  be 
p08tix>ned  to  a  later  age  than  21,  except  as  to  those  who  attain  the  specified 
age  within  21  years  from  the  death  of  the  surviving  parent ;  and  where  the 
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Delegation 
t)f  power. 


Oiher 
points. 


appointee  was  tmbom  at  the  time  of  the  creation  of  the  power,  although  a 
life  interest  can  be  validly  given  to  him,  with  remainder  over  to  an  object 
of  the  power,  a  restraint  on  anticipation  cannot  be  annexed  to  the  life 
interest  in  the  case  of  a  female,  so  as  to  restrict  the  power  of  dispositiozi 
beyond  the  legal  limit  (Fry  v.  Capper,  Kay,  163,  and  later  cases  referred  to 
in  Yaizey  on  Settlements,  p.  836,  note  (l)  ;  WhUhy  v.  MUehell,  42  Ch.  D.  404, 
44  Ch.  D.  85) ;  and  the  life  interest  cannot  be  made  forfeitable  on  bank- 
ruptcy or  alienation,  or  any  other  event,  so  as  to  create  such  a  restriction 
(Hodgson  v.  Halford,  11  Ch.  D.  959,  where  the  clause  of  forfeiture  was  on  a 
change  of  religion ;  and  see  1  Jarm.,  Wills,  p.  828).  The  rule  agaiiist 
perpetuities  has  not  superseded,  but  exists  independently  of,  the  old  role 
against "  a  possibility  on  a  possibility ; "  which  latter  rule  does  not  apply  to 
personalty,  but  only  to  leg^l  limitations  of  real  estate ;  see  the  discussion  in 
Be  Frost,  43  Ch.  D.  246 ;  WhUhy  v.  Mitchell,  42  Ch.  D.  494,  44  Ch.  D.  85. 

It  should  also  be  remembered  that  a  special  power  being  fiduciary  cannot 
be  delegated  (Sug.  Pow.  179),  so  that  if  an  appointment  under  a  power  to 
appoint  to  children  or  issue  is  made  to  a  child  for  life  with  remainder  to  its 
issue,  a  power  of  appointment  among  the  issue  cannot  be  given  to  the  child 
(Ingram  v.  Ingram,  2  Atk.  88 ;  Williamson  v«  Fanoell,  35  Ch.  D.  128) ;  and 
for  the  same  reason,  although  the  life  interest  of  the  child  can  be  validly 
made  determinable  on  bankruptcy,  &c.,  if  the  child  was  bom  before  the 
creation  of  the  power,  the  usual  trust  (creating  a  protected  life  interest)  for 
the  application  of  the  income  after  forfeiture  at  the  discretion  of  the  trustees 
for  the  benefit  of  the  child  and  other  objects,  even  although  the  latter  are 
within  the  power,  would  be  bad. 

The  equitable  doctrine  as  to  frauds  on  powers  must  also  be  carefully 
borne  in  mind ;  see  as  to  this  the  notes  to  Aleyn  v.  Belchier,  1  White  &>  T. 
L.  C,  Eq.  437.  As  to  what  conditions  may  lawfully  be  annexed  to  an 
appointment,  see  remarks  of  Hall,  Y.-C,  in  Hodgson  v.  Halford,  11  Ch.  D. 
966.  Where  an  appointment  is  made  under  a  settlement,  containing  a 
power  to  the  husband  or  wife  to  withdraw  part  of  the  funds  from  settlement 
on  a  second  marriage  or  otherwise,  this  power  should  be  expressly  reserved 
or  negatived  where  it  would  dash  with  the  appointment.  As  to  the  effect 
of  the  donee  of  a  special  power  releasing  or  covenanting  not  to  exercise  it^ 
or  to  exercise  it  in  a  particular  manner,  see  infra,  SxTTLSXEirrs. 

An  appointor  exercising  a  special  power  cannot  supersede  the  trustees  of 
the  settiement  creating  the  power  and  substitute  other  trustees.  Be  Tysaeti, 
[1894]  1  Ch.  56. 

See  further  as  to  appointments  under  special  powers,  3  Dav.  Prec  144 
et  seq. ;  Tudor's  L.  C,  Con  v.,  notes  to  Alexander  v.  AUxa/nder,  p.  403  et  seq. 

Instances  of  miscarriage  in  the  case  of  appointments  under  special  powers 
owing  to  want  of  attention  to  one  or  other  of  the  points  above  mentioned, 
are  frequent. 

As  to  the  stamp  duty  on  appointments,  see  the  Stamp  Act,  1891  (54  &  55 
Vict.  c.  39),  sched.  tit.  Apfointuxnt,  Settlxicbnt. 
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I. 

APPOINTMENT  Jy  Independent  Deed-poll  (a)  by  a 
Widow  under  a  power  in  her  Marriage  Settlement, 
of  a  Sum  of  Stock  (6),  Paet  of  a  larger  Sum,  subject  to 
the  Appointor's  life  Interest,  to  a  Son.  Varution, 
appointing  the  Equivalent  in  Monet,  in  case  of  a 
Change  of  Investment. 

TO  ALL  TO  WHOM  THESE  PSNTS  SHL  COME,  A., 
of,  &c.,  sends  greetg:   Whas  by  an  indre  dated,  &c.,  and  Recitals, 
made  betn,  &c.  (being  a   settlemt  exted  in  conson  of  the  Marriage 
marre  shortly  aftwds  solenmised  betn  the  ad  A.  &  B.),  certn  S"S 
shares  or  intts  to  wch  the  sd  A.  was  then  entled  in  rever-  ^^' 
sion  expectant  on  the  dece  of  her  father  E.  in  the  trust 
moys,  stks,  funds,  or  sees,  subjt  [or  to  become  subjt]  to 
the  trusts  of   an  indre  dated,   &c.,   and  thrin  refd  to,   & 
wch  were  by  the  now  reciting  indre  assnd  to  the  sd  P.  & 

Q.,  and   three  sevl  sums  of  £ Consold.  3  p.c.  annies, 

£ Eeduced  3  p.c.  annies  &  £ New  8  p.c.  annies  (c) 

wch  were  thrin  recited  to  have  been  transferred  into  the  names 

(a)  Appointments  of  the  nature  of  that  in  the  text  are  frequently  made  As  to  en- 
without  recitals  (see  Prec.  III.).    It  is  sometimes  convenient  to  endorse  the  deisiogand 
appointment  on  the  settLement  creating  the  power^  as  in  the  next  Precedent ;  ^i^®^^ 
or  it  may  be  described  as  supplemental  or  as  intended  to  be  read  as  annexed  ^|^^  ' 
to  the  settlement  or  will  (without  of  course  the  necessity  for  any  actual 
physical  annexation ) ;   see  the  C.  A.,  1881,  s.  53,  and  above  p.  2,  note. 

In  either  case  recitals  of  the  original  deed  or  will,  and  of  any  previous 
endorsed  or  annexed  deeds  or  of  matters  therein  recited,  wiU  be  omitted, 
except  so  far  as  a  reference  to  the  contents  of  the  previous  instruments  may 
be  necessary  to  make  the  new  deed  intelligible.  Probably  the  practice  (a 
very  convenient  one)  of  engrossing  deeds  bookwise,  will  become  general,  so 
as  to  lead  to  the  general  adoption  of  the  plan  of  "annexing ''  supplemental 
deeds,  which  can  often  be  done  where  endorsement  would  be  impracticable 
or  inconvenient. 

(b)  It  is  obviously  better  to  appoint  a  sum  of  money,  and  not  a  specific 
sum  of  stock,  having  regard  to  the  possibility  of  the  investment  being  changed. 

(e)  Since  the  National  Debt  Act,  1870,  the  old  3  per  cents,  have  been 
described  (as  in  that  Act)  as  above.    The  proper  designation  of  the  stock   Designa- 
created  under  the  National  Debt  Conversion  Act,  1888,  s.  2  (4)  (popularly  tion  of 

known  as  Ghoschens)  is  "  2  J  per  Cent.  Consold.  stk  "  until  the  6th  of  ^^^^ 

April,  1903,  after  which  date  it  wm  be  "  2J  per  cent.  Consold.  stk." 
The  small  amount  of  2|  per  cent,  stock  previously  in  existence  (known  as 
Childers),  differs  as  not  being  reducible  to  2 J  per  cent.  As  to  the  effect  of 
the  Act  of  1888,  and  as  to  previous  legislation  with  regard  to  the  National 
Debt,  see  Burdett's  "  Official  Intelligence." 
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&ther  of 
appointor. 

Payment 
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share  to 
trustees. 

Death  of 

appointor*! 

husband. 

Present 
state  of 
the  trust 
funds. 


That  ap- 
pointee is 
one  of  the 
children  of 
the  mar- 
riage. 

Desire  to 
appoint. 

Witness. 

Appoint, 
ment  of 
sum  of 
stock. 


of  the  sd  P.  &  Q.,  were  settled  npon  certn  trusts  after  the 
solemnizon  of  the  sd  then  intd  marre  for  the  investmt  &  varyg 
the  investmt  thof ,  &  for  paymt  &  applicon  of  the  income  thof 
durg  the  lives  &  life  of  the  sd  A.  &  B.  &  the  survor  of 
them  {a),  and  after  the  death  of  such  survor  in  trust  as 
to  the  trust  premes  and  the  income  thof  for  all  or  any  of 
the  chin  of  the  sd  marre  in  such  shares  &  mner  in  all  respts 
as  the  sd  B.  &  A.  shd  by  any  deed  or  deeds  revocable  or 
irrevocable  jtly  appt  &  in  default  of  &  subjt  to  any  such 
apptmt  as  the  survors  of  them  the  sd  B.  &  A.  shd  in  like 

nmer  appt :  And  whas  the  sd  K.  died  on  the day  of : 

And  whas  shortly  after  the  death  of  the  sd  K.  the  sum  of  £ 


General 
words  in 
appoint- 
ments. 


was  pd  to  the  trees  of  the  sd  indre  of  settlemt  in  satisf  on  of  the 
sd  shares  or  intts  thby  settled  :  And  whas  the  sd  B.  died  on 

the day  of ,  witht  havg  concurred  with  the  sd  A.  in 

makg  any  apptmt  of  any  pt  of  the  sd  trust  premes  under  the  jt 
power  in  that  behalf  given  to  them  by  the  sd  indre  of  settlemt: 

And  whas  the  sd  respive  sums  of  £ Consold.  Beduced  and 

New  8  p.c.  annies  &  the  sd  sum  of  £ are  now  represented 

by  the  sums  of  stk  &  sees  the  parlars  whof  are  specified  in  the 
schdle  hto,  all  of  wch  are  now  standg  in  the  names  of  S.  &  T., 
the  psnt  trees  of  the  sd  settlemt :  And  whas  there  have  been 
—chin  of  the  marre  of  the  sd  A.  <fc  B.,  of  whom  C.  of,  &c.  is  one : 
And  whas  the  sd  A.  is  desirous  of  makg  such  apptmt  of  pt  of 
the  sd  trust  funds  in  favour  of  the  sd  G.  as  is  lunafter  contd : 
NOW  THESE  PSNTS  WITS  that  in  exercise  of  the  power 
for  this  ppose  given  to  her  by  the  sd  indre  of  settlemt,  &  of 
every  or  any  other  power  enablg  her  in  this  behalf  (6),  the 

sd  A.  doth  hby  irrevocably  appt  that  the  sum  of  £ 2f 

p.c.  stk|  pt  of  the  sum  of  £ like  stk  specified  in  the  sd 

schdle  htoy  shl  subjt  to  the  prior  intts  thrin  durg  the  life  of 
the  sd  A.  under  the  sd  settlemt  &  subjt  to  the  duties  if  any 
wch  will  be  payable  in  respt  thof  on  the  death  of  the  sd  A.  (c) 

(a)  The  form  of  recital  as  to  income  in  the  text  is  very  conyenient  where 
either  life  interest  is  determinable  or  protected,  but  it  is  not  adapted  to  the 
case  where  a  life  interest  is  intended  to  be  released. 

(h)  These  general  words  referring  to  all  powers  should  be  inserted  in 
appointments ;  bnt  in  a  case  in  which  the  circumstances  were  special,  in  the 
absence  of  any  recital  showing  what  power  was  in  fact  intended  to  be 
exercised,  they  were  held  ineffectual ;  Be  Porter,  45  Ch.  D.  179. 

(c)  Estate  duty  will  be  payable  on  the  death  of  whichever  of  the  husband 
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belong  to  &  be  held  in  trust  for  the  sd  G.  his  exs,  ads,  &  assns 
absolutely,  but  witht  prejudice  to  the  powers  of  varyg  investmts 
contd  in  the  sd  recited  indre  (d).  In  wits  whof  the  sd  A.  has 
hrunto  set  her  hand  &  seal  this day  of . 

The  Schdle  above  refd  to. 

{^Schdle  of  Investmts,'] 

Signed,  sealed,  and  delivered  by  the  ) 
above-named  A.  in  the  presce  of  (e).     / 

and  wife  takes  the  first  life  interest,  except  where  "  a  husband  or  wife  is 
entitled  either  solely  or  jointly  with  the  other  to  the  income  of  any  property 
settled  by  the  other"  imder  a  settlement  made  before  the  2nd  Angost,  1894, 
"and  on  his  or  her  death  the  survivor  becomes  entitled  to  the  income  of  the 
property  so  settled,  in  which  case  the  estate  duty  on  such  properly  is  not 
payable  tiU  the  death  of  the  survivor:  Finance  Act,  1894,  s.  21  (5).  In 
all  cases  where  estate  duty  is  paid  in  respect  of  settled  property,  neither 
estate  duty  nor  succession  duty  (see  16  &  17  Vict.  c.  21)  at  the  rate  of  £i 
per  cent,  is  payable  in  respect  of  the  same  proi>erty  till  the  death  of  a 
person  who  was  at  the  time  of  his  death  or  had  been  at  any  time  during 
the  continuance  of  the  settlement  competent  to  dispose  of  the  property 
(s.  5  (2)  ).  Probably,  the  additional  succession  duly  at  i  per  cent,  imposed 
by  the  Customs  and  Inland  Bevenue  Act,  1888  (51  &  62  Vict.  c.  81),  s.  21, 
is  not  payable  in  this  case.  But  succession  duty  at  the  higher  rate  and 
additional  succession  duty  wiU  be  payable  if  the  property  was  settled  by  a 
person  who  is  not  an  ancestor  of  the  children. 

(d)  If  so  intended  add,  ''  PboVD  ALWAYS,  &  the  Said  A.  doth  hby  Appoint- 

appt  &  direct,  that  if  at  the  death  of  her,  the  sd  A.,  the  sd  trust  ™^*^^ent 

funds  &  ppty  shl  not  comprise  the  sum  of  £ 2f  p.c.  stk,  p  money 

then  such  a  sum  of  like  stk,  if  any,  as  at  the  death  of  the  ^^^ 
Bd  A.  shl  be  comprd  in  the  sd  trust  funds  &  ppty,  shl  be  ®*  invest- 
considered  as  hby  appted,  &  shl  be  appropriated  as  far  as  the 
same  will  extend,  towards  satisfon  of  the  apptmt  hinbfe  contd, 
&  the  sd  trust  premes  shl  moreover  be  chged  with  the  paymt 
to  the  sd  C,  his  exs,  ads,  or  assns,  at  the  death  of  the  sd  A., 
of  such  a  sum  of  moy  as,  with  the  value  of  the  2f  p.c.  stk 
(d  any)  then  comprd  in  the  sd  trust  premes,  shl  at  the  price  of 

the  day  make  up  the  equivalent  of  the  sd  sum  of  £ stk, 

with  intt  on  such  sum  of  moy  to  be  computed  from  the  death 
of  the  sd  A.  at  the  rate  of  £S  10«.  p.c.  p.a." 

(<)  Where  special  formalitiee  as  to  the  mode  of  execution  are  prescribed  Formali- 
by  the  power,  the  appointment  may  either  be  executed  as  so  prescribed  or  ties  as  to 
Attested  by  two  witnesses  in  the  ordinary  mode ;  see  22  &  23  Yict.  c.  35,  execation. 
8.  12.    Notice  of  the  appointment  should  be  given  to  the  trustees  of  the 
settlement. 
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Recitals. 

Death  of 
husband. 

No  pre- 
yious  ap- 
pointment. 

As  to  the 
adTance- 
ment 
clause. 


n. 

APPOINTMENT  by  Dbed-Poll  endorsed  on  the  Settle- 
ment creating  the  power  by  a  Widow  o/Part  of  a  Sum 
of  Stock  to  a  Son  on  his  Marriage,  and  Release  by 
the  Appointor  of  her  Life  Interest  (a),  there  having 
been  a  previous  endorsed  Appointment  of  new  Trustees. 
Variations  where  this  and  the  prior  appointment  are 
made  Supplemental  to  the  Settlement  instead  of 
being  Endorsed,  and  where  a  Sum  has  previously  been 
advanced  to  the  son. 

TO  ALL,  &c.,  the  above-named  (6)  A.,  formerly  the  wife  & 
now  the  widow  of  the  within-named  B.,  sends  greetg.    Whas 

the  sd  B.,  the  late  husbd  of  the  sd  A.,  died  on  the day  of 

:  And  whas  no  apptmt  was  ever  made  by  the  sd  A.  &  B. 


Variation 
where  deed 
is  snpple- 
mentel. 


under  the  jt  power  of  apptmt  vested  in  them  by  the  within 

(a)  Where  it  is  desired  to  make  an  immediate  advance  to  a  child  by  way 
of  portion  on  marna^  or  otherwise,  this  may  be  done  under  the  power  of 
advancement,  if  it  is  within  the  power  (see  a  form  of  consent  by  a  tenant  for 
life  for  this  purpose,  ii^ra,  Dibbction  and  Ck>NBSNT),  or  hy  appointment 
and  release  of  the  life  interest  of  the  parent  or  parents  (if  the  case  so 
admits),  as  in  this  Precedent.  The  latter  course  is  often  adopted  to  relieve 
the  trustees  from  responsibility.  The  release  of  the  life  interest  would  seem 
to  be  a  voluntary  settlement  or  transfer  of  property  liable  to  be  avoided 
under  s.  47  of  the  Bankruptcy  Act,  1883  (see  Re  Player,  15  Q.  B.  D.  682} : 
but  though  the  beneficiaries  might  be  accountable,  the  trustees  could  hardly 
be  so. 

(h)  The  words  *^  above-n^med  "  have  reference  to  the  prior  endorsed 
deed,  which  is  supposed  to  contain  a  recital  of  the  marriage.  Otherwise 
that  recital  should  be  inserted ;  see  Precedent  IV . 

If  the  appointment  is  made  supplemental  to  the  settlement  (see  above, 
p.  71,  note),  the  deed  may  commence : 

"  TO  ALL,  &c.,  A.,  of,  &c.,  widow,  sends  greetg.  Whas 
these  psnts  are  intd  to  be  read  as  supplemental  or  annexed  to 
an  indre  of  settlemt  dated,  &c.,  &  made  betn,  pties  (hinafter 
called  the  settlemt),  &  to  an  indre  dated,  &c.,  &  made  betn, 
&c.,  being  an  appointmt  of  new  trees  of  the  settlemt :  And 

WHAS,  &c." 

The  settlement  and  the  matters  contained  in  it  will  of  course  in  that 
case  not  be  referred  to  as  "  within  "  written  or  mentd,  &C.,  those  ex- 
pressions being  only  appropriate  to  endorsed  deeds.  See  as  to  supplemental 
deeds  the  note  infra,  Deeds. 
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written  indre  of  settlemt  (c) :  And  whas  the  trust  funds  now  state  of 
remaing  subjt  to  the  trusts  of  the  sd  indre  of  settlemt  consist 

of  the  sum  of  M debe  stk  of  the Bly  Co,  &  £ Stk 

of  the  Bank  of  England,  standg  in  the  names  of  the  above- 
named  L.  &  M.  the  psnt  trees  thof :  And  whas  a  marre  is  intd  intended 
shortly  to  be  solemnised  betn  C,  one  of  the  chin  of  the  sd  A.  &  j^. 
B.,  &  D.,  of,  &c.,  &  the  sd  A.  is  desirous  of  apptg  to  the  sd  G.  the 

sum  of  £ ,  pt  of  the  sd  sum  of  £ Bank  Stk,  [in  addon  to 

the  sum  so  advced  for  his  benefit  as  afsd],  &  of  surrenderg  to  him 
her  life  intt  in  the  same  in  mner  hinaf ter  mentd :  NOW  THE  SE  ^''^^' 
P8NTS  WITS  that,  in  exercise  of  the  power  in  that  behalf  given  ^^'^ 
to  her  by  the  within  written  indre  of  settlemt,  &  of  every  other  take  effect 
power  enablg  her  thrunto,  the  sd  A.  doth  hby  irrevocably  appt  intcDded 

that  the  sum  of  £ ,  pt  of  the  sd  sum  of  £ Bank  Stk,  marriage. 

shall  immedly  after  the  solemnison  of  the  sd  intd  marre  vest 
in  &  be  held  in  trust  for  the  sd  G.  for  his  absolute  benefit  free 
from  all  duties  wch  will  be  payable  in  respt  thof  on  the  death 
of  the  sd  A.,  wch  shl  be  chgd  upon  &  payable  out  of  the  residue 
of  the  trust  funds  comprd  in  the  sd  settlemt  (d) :  AND  THESE  M««» 

(c)  Where  an  advanoement  baa  been  previously  made,  insert '  *  And  WHAS,  Advance- 

on  the day  of ,  the  sum  of  £ New  £9  p.c.annies,  ^^*®  * 

pt  of  the  trust  funds  then  subjt  to  the  trusts  of  the  sd  indre  of 
settlemt,  was  sold  out  by  the  trees  thof,  &  the  proceeds  thof 
were  applied  for  the  advancemt  in  the  world  of  C,  one  of  the 
chin  of  the  sd  A.  &  B.,  with  the  consent  of  the  sd  A.,  psuant  to 
the  power  in  that  behalf  in  the  same  indre  contd." 

(d)  Tbe  question  whether  estate  duty  is  payable  on  the  death  of  a  tenant 
for  Ufe  within  one  year  after  surrendering  his  life  interest  has  not  yet  been 
decided.  It  appears,  however,  that  none  can  be  payable.  The  only  provi- 
sion of  the  Finance  Act,  1894,  by  which  duly  can  be  imposed  is  s.  2  (1)  (c), 
which  includes  under  property  passing  on  death,  property  which  would  have 
been  liable  to  account  duty  under  the  Customs  and  Inland  Bevenue  Act,  1881 
(44  &  45  Vict.  c.  12),  s.  88,  as  amended  by  the  Customs  and  Inland  Bevenue 
Act,  1880  (52  &  53  Vict.  c.  7),  s.  11,  if  those  sections  had  extended  to  real  as 
well  as  personal  property  and  the  words  "  voluntary,"  "  voluntarily,"  and  a 
reference  to  volunteers  had  been  omitted  from  them.  The  case  under  discus- 
sion does  not  faU  under  the  Act  of  1881^  s.  88  (2)  (a)  as  amended,  as  the  life 
interest  is  extinguished  by  the  release ;  it  does  not  faU  under  s.  88  (2)  (e) 
because  the  life  interest  is  immediately  taken  possession  of  and  enjoyed  by 
the  donee,  as  no  beneficial  interest  therein  passes  by  survivorship  on  the 
death  of  the  tenant  for  life  to  any  other  i>er8on,  and  as  no  interest  or  power 
to  reclaim  any  interest  is  reserved  to  the  tenant  for  life.    Till  the  question 

has  received  judicial  decision  trustees  cannot  safely  act  on  this  opinion.  g  eoMn 

Bearing  in  mind  that  where  estate  duty  has  once  been  paid  succession  ^n^.^ 
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of  life  in* 
terest  to 
take  effect 
OD  the 
mairiage. 


Appoint- 
ment to 
be  void  if 
marriage 
does  not 
take  place. 


Shorter 
form  of  ap- 
pointment 
otherwise 
than  on 
marriage. 


Hotchpot. 


As  to 

making  ap- 
pointment 


PSNTS  FURTHER  WITS  that,  in  conson  of  the  sd  intd  marre, 
the  Bd  A.  doth  hby  assn  &  surrender  to  the  sd  C,  the  life  intt 

of  her,  the  sd  A.  in  the  sd  sum  of  £ Bank  Stk  hinbfe 

apptd,  to  the  intent  that  the  sd  G.  may  immedly  upon 
the  solemnison  of    the  sd   intd    marre  become    absolutely 

entled  in  posson  to  the  sd  sum  of  £ Bank  Stk,  &  that  the 

same  may  be  immedly  transferable  by  the  trees  or  tree  of  the 
sd  indre  of  settlemt  to  the  sd  C,  his  exs,  ads,  or  assns  (a) : 
Provd  always,  &  the  sd  A,  doth  hby  declare,  that  if  the  sd 
now  intd  marre  shl  not  take  place  within  six  calr  months  from 
the  date  hrof ,  these  psnts  &  everythg  hrin  contd  shl  be  void  (&). 
In  wits,  &c. 

duty  at  the  lower  rate  is  not  payable  daring  the  continaance  of  the  settle- 
ments (see  the  Finance  Act,  1894,  s.  6  (2)),  it  follows  that  in  the  case  given 
in  the  text  succession  duty  at  the  lower  rate  will  be  payable  in  respect  of 
the  property  in  which  A.  takes  the  first  life  interest^  but  not  in  respect  of 
that  in  which  B.  took  the  first  life  interest,  as  estate  duty  was  paid  in 
respect  of  that  property  on  his  death.  It  is  obviously  more  convenient  to 
appoint  the  fund  free  of  duties,  otherwise  succession  duty  would  have  to  be 
compounded  for  and  paid  in  advance. 

(a)  A  shorter  form  applicable  to  an  appointment  otherwise  than  on 

marriage  would  be  to  appoint  *'  that  the  SUm  of  £ sterlg  shl 

forthwith  be  raised  by  the  trees  of  the  sd  settlemt  clear  of  all 
dedons  in  respt  of  all  duties  wch  will  be  payable  in  respt  thof 
on  the  death  of  the  sd  A.  (wch  shl  be  borne  by  &  pd  out  of  the 
residue  of  the  trust  funds  comprd  thrin)  by  sale  of  a  sufft  pt  of 

the  sum  of  £ ,  &c.,  formg  pt  of  the  sd  trust  funds,  &  shl 

be  pd  by  them  to  the  sd  B. :  And  in  order  to  enable  the  sd  sum 

of  £ to  be  forthwith  raised  &  pd  to  him  as  afsd,  the  sd  A. 

doth  hby  rele  &  surrender  her  life  intt  thrin  to  &  in  favour  of 
the  sd  B.  absolutely." 

''  Pboyd  always,  &  this  apptmt  is  made  subjt  to  the  condon, 
that  the  sd  C,  his  exs,  ads,  or  assns,  shl  not,  unless  an  express 
diron  to  the  contrary  shl  be  contd  in  any  apptmt  to  be  hraf ter 
made  by  the  sd  A.  under  the  afsd  power,  be  entld  to  any  share 
in  the  unappted  pt  of  the  trust  funds  or  ppty  subjt  to  the  trusts 
of  the  sd  settlemt  witht  bringing  the  share  hby  apptd  to  bim 
[as  well  as  the  sum  so  advced  to  him  as  afsd]  into  hotchpot  & 
acctg  for  the  same  accdly." 

This  clause  is  valid ;  Be  Buckley,  [1893]  W.  N.  95. 

(b)  This  proviso  is  prox>er,  although  the  appointment  is  conditional  on 
the  marriage  talking  place :  see  Page  v.  Home,  9  Beav.  570>  11  Beav.  227 ; 
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APPOINTMENT  {hy  Independent  Deed  without  Ebci- 
TALS  (c)  )  btf  Husband  and  Wife  to  a  Daughter,  on 
her  Mabriage  {d),  of  a  certain  Aliquot  Shabb  in  the 
Trust  Funds  comprised  in  their  Ma/rriage  Settle- 
ment («)•  Variations,  where  a  Sum  of  Money  m 
appointed  (/)  and  where  a  Further  Share  is  appointed 
hy  way  of  Accruer  in  the  event  of  another  Child 
dying  under  age  (g),  and  where  there  has  been  a  previous 
partial  Appointment  to  another  Child,  and  the  whole 
of  the  remaining  Trust  Funds  are  appointed,  subject 
to  a  limitation  of  a  total  amount  (A),    A  short  form, 

KNOW  ALL  MEN  BY  THESE  PSNTS,  that  we,  A.,  of,  &c., 
the  hushd,  &  B.  his  wife,  in  psuance  of  an  agrmt  entd  into 
apon  the  treaty  for  a  marre  shortly  to  be  solemnised  betn  our 
daur  C,  &  D.,  of,  &c.,  &  in  exercise  of  a  power  given  to  us 
by  an  indre  of  settlemt  dated,  &c.,  and  made,  &c.,  &  of  every 
or  any  other  power  in  this  behalf  us  enablg,  do  hby  irre- 
vocably appt  that,  subjt  &  witht  prejudice  to  the  trust  in  Appoint- 
ihe  sd  indre  contd  in  relon  to  the  income  of  the  trust  d^aghter, 
funds  &  ppty  for  the  time  being  subjt  to  the  trusts  thof  «iy«c*to 

Myifcrd  v.  B/t)fnold»,  16  Sim.  130 ;  or,  if  preferred,  the  form  of  appointment  Toid  if 
in  Precedent  IV.  may  be  adopted.    As  the  fnnd  in  this  case  is  to  be  imme-  marriage 
diately  transferred  to  the  appointee,  there  is  no  need  to  give  notice  of  the  r?^  ^?^ 
appointment  to  the  trustees,  especiaUj  if  it  is  endorsed.  ^ 

(c)  See  p.  71,  note  (a). 

(d)  Such  an  appointment  is  nsnaUj  made  in  contemplation  of  the  ap-  As  to  ap- 
pointed share  being  settled;  the  appointment  may  in  that  case  be  contained  pointments 
in  the  same  deed  as  the  settlement,  but  is  nsuaUy  separate ;  see  Sittle-  ^^,^  ^^^^ 
xiKTS.    As  to  the  yalidity  of  appointments  on  a  bargain  for  a  settlement  ^^^' 

on  marriage  or  otherwise,  see  8  Day.  Free.,  pt.  1,  pp.  149,  150,  note;  £e 
T%mer,  28  Gh.  D.  205 ;  Re  Crawthwy,  48  Ch.  D.  615. 

(e)  This  form,  securing  a  fixed  share  to  the  child  about  to  marry,  is  a  As  to  al- 
oommon  mode  of  appointment ;  but  if  some  of  the  children  are  minors,  or  tematiye 
there  is  a  possibility  of  more  children  being  bom,  and  the  object  is  to  secure  i<>^n>- 

to  the  child  indefeasibly  the  share  which  he  or  she  would  haye  taken  in 
default  of  appointment,  neither  less  nor  more,  the  next  Precedent  should  be 
used. 

(/)  See  p.  78,  note  (a),  79,  notes  (/),  {h). 

(9)  See  p.  78,  note  (c). 

h)  See  p.  78,  note  (d),  p.  79  (i). 
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life  inte- 
reste, 
of  aliquot 
share 


durg  the  lives  of  us,  the  sd  A.  &  B.,  &  the  life  of  the  survor  of 

us,  one  equal pt  or  share  (a)  of  the  trust  moys,  stks,  funds, 

sees,  &  ppty  comprd  in  or  subjt  or  wch,  by  means  of  the 
accruer  of  other  ppty  under  the  provon  in  the  sd  indre  contd 
for  the  settlemt  of  after-acquired  ppty  of  me,  the  sd  B.  (b),  shl 
at  any  time  hrafter  become  subjt  to  the  trusts  of  the  sd  indre  of 
settlemt  (c)  (d)  shl,  from  &  after  the  solemnison  of  the  sd  intd 


or,  fixed 
sum. 

Ab  to  sub- 
sequent 
addition  to 
the  settled 
funds. 


sterlg,  to  be  a  chge  upon  &  raisable  & 


Form  pro- 
viding for 
accruing 
share. 


or,  all  the 
remaining 
funds. 


(a)  The  sum  of  £ — 
payable  out. 

(&)  These  words  do  not  extend  to  an  addition  made  to  the  settled  f  nnda 
by  means  of  a  gift  of  money  to  be  held  on  the  trosts  of  the  settlement.  If 
a  fond  has  already  been  added  to  the  settled  funds  by  any  such  means  it 
should  of  course  be  specifically  noticed:  see  Be  Cwteis,  14  £q.  217.  If 
property  has  been  directed  by  any  instrument  to  be  held  on  the  trusts  of 
the  settlement  the  appointment  should  be  made  not  only  under  the  power 
in  the  settlement,  but  also  under  the  power  conferred  by  that  instrument 
by  reference  to  the  settlement. 

(e)  The  foUowing  addition  is  adapted  to  the  case  of  the  appointment 
extending  to  a  further  share  by  way  of  accruer  in  the  event  of  a  younger 

child  who  is  imder  age  dying  withont  attaining  a  vested  interest:  ''  Akd 

further  that  in  case  our  daur  X.  shl  die  before  attaing  the 
age  of  21  yrs,  &  witht  havg  been  married,  then  &  in  such 

case  (subjt  &  witht  prejudice  as  afsd)  a  further  one  eql 

share  of  one  eql share  (makg  one  eql share)  of  the 

sd  trust  funds  &  premes  after  deductg  from  such  last-mentd 

one share  any  sum  or  sums  wch  may  have  been  pd  or 

applied  out  of  the  sd  trust  premes  for  the  advancemt  or 

benefit  of  the  sd  X.,  &  after  addg  to  such  one  share 

any  accumulons  of  surplus  income  wch  may  have  arisen 
from  the  expectant  share  of  the  sd  X.,  after  providg  for  her 
maintce  &  educon,  shl  from  &  after  the  solemnison  of  the  sd 
intd  marre  belong  to  &  be  vested  in  the  sd  C,  &  be  held  in 
trust  for  her,  her  exs,  ads  &  assns  absolutely,  &  shl  be  trans- 
ferable to  her  or  them  upon  the  dece  of  the  survor  of  the  sd 
A.  &  B.  or  upon  the  dece  of  the  sd  X.,  wch  shl  last  happen, 

in  addon  to  the  one share  hinbfe  apptd  to  the  sd  C,  so 

as  to  make  the  total  share  of  the  sd  G.  in  that  event  one  eql 

pt  of  the  sd  trust  premes,  after  makg  such  dedons  or 

addons  (if  any)  as  last  afsd." 

(d)  "  All  &  singr  the  trust  funds  &  ppty  comprd  in  or  subjt 
or  wch  by  means,  &c.,  as  above  to  the  trusts  of  the  sd  indre  of 
settlemt,  &  wch  shl  remain  after  satisfyg  a  certain  previous 
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marre  of  the  sd  C.  &  D.,  belong  to  &  be  vested  in  the  sd  C.  &  be 
held  in  trust  for  the  sd  C.  her  exs,  ads,  &  assns  absolutely  (e), 
&  shl  be  transferable  (/)  to  her  or  them  forthwith  upon  the  dece 
of  the  survor  of  us,  the  sd  A.  &  B.  (g)  Qi)  (J).  Apptmt  to  be 
void  if  marre  does  not  take  place :  see  Precedent  II.  In 
WITS,  &c.  (ft). 

apptmt  in  favour  of  X.,  one  of  our  chin,  made  by  a  deed  poll 
nnder  our  respive  hands  &  seals,  dated,  &c." 

(e)  If  the  fund  is  not  intended  to  be  settled^  bnt  to  belong  to  the  daughter  As  to  sepa- 
absolntely  for  her  separate  use,  this  had  better  be  expressed,  notwithstand-   nte  use. 

ing  the  Married  Women's  Property  Act,  1882,  by  adding  here, ''  for  her 

septe  use  independently  of  any  husband; "  see  tVra,  Settlbmints. 
(/)  Raisable  &  payable. 

(g)  If  authorised  by  the  power  (as  to  which  see  Yaizey  on  Settlements,   Payment 
Vol.  n.  1218),  the  following  may  be  added  here  to  enable  the  fnnd  to  be   daring 
transferred  to  the  appointee  in  the  lifetime  of  the  appointors :  ''  or  SOOner  i^^^e?" 

if  we  or  the  survor  of  us  shl  by  deed  revocable  or  irrevocable 

80  appt  or  direct ;  "  or  the  power  of  advancement,  if  any,  may  be 
exercised  with  the  same  object;  see  above,  p.  74,  note. 

(h)  With  intt  from  such  dece  until  the  raisg  &  paymt  thof  at 
the  rate  of  4  p.c.  p.a. 

(i)  If  the  whole  of  the  remaing  funds  are  to  he  apptd,  suhjt  to  Pronso 
a  limon  of  the  total  amt,  add,  **Provd  always,  &  the  sd  A.  &  B.  ^*"** 

do  hby  declare,  that  not  more  than  the  sum  of  £ sterlg  is  amount 

in  any  event  intd  to  be  hby  apptd,  &  that  in  case  by  means  of  *^^"*  ' 
the  accruer  of  other  ppty,  wch  shl  become  subjt  to  the  sd 
proven  for  the  settlemt  of  after-acquired  ppty  of  the  sd  B.  or 
orwise  the  trust  funds  &  ppty  subjt  to  the  trusts  of  the  sd 
indre  of  settlemt,  &  now  remaing  unapptd,  shl  exceed  in  value 
such  sum,  such  value  to  be  ascertained  in  such  mner  as  the 
trees  or  tree  for  the  time  being  shl  think  fit,  then  the  sum 

of  £ sterlg  only  shl  upon  the  death  of  the  survor  of  them, 

the  fld  A.  &  B.,  be  raised  &  pd  to  the  sd  C,  her  exs,  ads,  or 
assns,  with  intt,  &c.,  &  that  the  residue  of  the  sd  trust  premes, 
after  satisfyg  the  sd  previous  apptmt,  &,  raisg  such  sum  of 
i ,  &  intt,  shl  remain  unaffected  by  these  psnts." 

(I)  Notice  of  this  appointment  should  be  given  to  the  trustees  of  the 
settlement. 


I 
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Eecitals. 

Marriage. 

Sfcateof 
family. 

Advanoe- 
ment  to 
appointee 
and  other 
children. 


Witness. 


Appoint" 
ment  sub- 
ject to  life 
interests, 

and  if 
marriage 
take  place, 

of  the 
share 
which  the 
appointee 
would  have 
taken  in 
default  of 
appoint- 
ment. 


IV. 

APPOINTMENT,  endorsed  on  the  Settlement  creating 
the  powert  to  a  Son  on  his  Mabriaoe,  of  the  Shabb 
which  he  would  have  taken  in  Default  of  ant/ 
Appointment,  Bvbject  to  the  Deduction  of  a  sum 
Advanced  to  him  during  his  Minority. 

TO  ALL,  &c.,  the  within  named  A.  &  B.,  his  wife,  formerly 
L.  within  named,  resply  send  greetg.  Whab  the  marre  of  the 
sd  A.  &  B.  was  duly  solemnised  shortly  after  the  date  of  the 
within  written  indre :  And  whas  there  have  been  issue  of  such 
marre  seven  chin,  includg  a  son  C,  who  has  attned  the  age  of 

21  yrs :  And  whas  in  the  yr the  sum  of  £ was,  with 

the  consent  of  the  sd  A.  &  B.,  raised  out  of  the  trust  funds 
comprd  in  the  within  written  indre  &  appUed  for  the  advancemt 
of  the  sd  G.  &  the  expses  incident  thto,  &  advancemts  have 
also  been  &  may  hrafter  be  made  in  favour  of  others  of  the 
sd  chin  in  respt  of  their  expectant  shares  of  the  sd  trust  funds 
under  the  power  in  that  behalf  within  contd :  Intd  marre  of 
C.  with  D.,  p.  75:  Desire  to  appt  p.  72:  NOW  THESE 
PSNTS  WITS  that  in  exercise,  &c.,  the  sd  A.  &  B.  do  hby, 
subjt  &  witht  prejudice  to  their  respive  life  intts  under  the 
trusts  of  the  within  written  indre,  absolutely  &  irrevocably 
appt  to  the  sd  C,  in  the  event  of  the  sd  intd  marre  of  the  sd 
C.  &  D.  being  duly  solemnised  within  six  calr  months  from 
the  date  of  these  psnts,  such  a  pt  or  share  of  the  trust  moys, 
stks,  funds,  sees,  &  ppty  wch  are  now  or  may  hrafter  be 
comprd  in  or  subjt  to  the  trusts  of  the  within  written  indre  (in- 
cludg in  the  ppty  so  comprd  the  sum  of  £ so  pd  or  applied 

for  the  advancemt  of  the  sd  G.  as  afsd,  &  any  other  sums  wch 
have  been  or  may  be  advanced  for  the  benefit  of  any  of  the  sd 
chin  under  the  powers  afsd,  &  also  any  income  &  accumulons 
of  income),  as  the  sd  G.  wd  take  or  be  entld  to,  if  no  apptmt 
were  made  by  the  sd  A.  &  B.,  or  the  survor  of  them,  under  eir 
of  the  powers  by  the  same  indre  given  to  them,  or  the  survor 
of  them,  in  that  behalf,  &  the  whole  of  the  sd  trust  premes 
were  to  devolve  under  the  trusts  in  the  sd  indre  contd  in 
default  of  any  exercise  of  eir  of  such  powers,  &  so  as  to  be 
divisible  in  eql  shares  among  the  chin  of  the  sd  A.  &  B.,  who. 
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being  sons  or  a  son,  attn  the  age  of  21  yrs,  or  being  daurs  or 
a  danr,  attn  that  age,  or  marry  under  that  age,  regard  being 

had  to  the  advce  wch  has  been  made  of  the  sum  of  £ for  Advance- 

the  benefit  of  the  sd  C,  &  as  pt  of  his  share  as  afsd,  &  wch  is  jb^^^i^ht 
to  be  brought  into  hotchpot,  &  acctd  for  by  him  in  the  same  into  hotch- 
nmer  as  if  no  apptmt  had  been  made  as  afsd,  &  regard  being  ^ 
also  had  to  any  other  advcemts  wch  have  been  or  may  be 
made  under  the  afsd  power  in  that  behalf,  &  to  the  operon  & 
effect  of  that  power,  &  the  powers  &  provons  for  maintce  & 
educon,  &  the  accumulon  &  destinon  of  surplus  income  contd 
in  the  sd  settlemt  or  arisg  by  statute,  wch  shl  resply  remain 
exercisable  &  applicable  in  all  respts  in  the  same  mner  as  if 
this  apptmt  had  not  been  made,  to  the  intent  that  the  share 
wch  the  sd  C.  wd  have  so  taken  in  the  sd  trust  premes  as  afsd, 
shl  become  &  be  an  absolutely  &  indefeasibly  vested  &  trans- 
missible intt  immedly  on  the  solemnison  of  the  sd  intd  marre, 
&  be  transferable  to  the  sd  C,  his  exs,  ads,  or  assns  immedly 
on  the  dece  of  the  survor  of  the  sd  A.  &  B.,  or  as  soon  aftwds 
as  such  share  shl  be  ascertained,  &  the  case  will  admit.  In 
wrrs,  &c.  (a). 


V. 

APPOINTMENT  under  a  Power  in  a  Will  hy  a  Husband 
and  Wtfb,  subject  to  their  Life  Interests,  of  Trust 
Funds  invested  in  Stock  and  on  Mortgage,  to 
Children,  so  as  to  Exclude  one  who  is  otherwise 
provided  for  (b),  the  Funds  being  appointed  Un- 
equally. Provisions /or  Advancement,  Maintenance, 
d'c.  Variations  where  the  Funds  are  appointed  to  aU 
the  Children  {exclusive  of  one)  ^  bom  and  to  be  bom^ 
at  twenty-one  or  marriage  Equally,  and  where  a  power 
of  Revocation  is  reserved. 

TO  ALL  TO  WHOM   THESE   PSNTS   SHALL  COME, 
A,  of,  &c.,  &  B.,  his  wife,  send  greetg.    Whas  X.,  of,  &c.,  RocitoiB. 

(a)  Although  the  appointment  is  endorsed,  formal  notice  of  it  had  better 
be  given  to  the  tmstees. 

(b)  See  aboTe^  p.  69,  note. 

K.E. — ^VOL.   I.  G 
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waL 


Change  of 
trustees. 


Change  of 

invest- 

ment. 


Issue  of 
marnage* 


Desire  to 
appoint. 


Appoint- 
ment. 


To  three 
children 
nneqaally, 


deced,  duly  made  his  will  dated,  &c.,  &  thby  beqaed  the  smn 

of  £ Beduced  £8  p.c.  annies  to  trees  upon  trust  eir  to 

permit  the  same  to  remain  in  its  then  state  of  inyestmt,  or 
with  such  consent,  or  at  such  discron  as  thrin  mentd  from 
time  to  time  to  vary  <fe  transpose  the  investmt  thof  as  thrin 
expd,  And  upon  further  trust  to  pay  the  income  thof  to  the  sd 
A.  durg  his  life,  &  after  his  dece  to  the  sd  B.,  if  she  shd 
survive  him,  durg  her  life,  And  after  the  dece  of  the  survor  of 
the  sd  A.  &  B.,  in  trust,  for  their  chin  as  A.  d  B.  shd  by  deed 
apptf  settg  out  the  material  pt  of  the  power  fuUy,  &  in  default  of 
any  such  appmt  as  the  survor  of  them,  the  sd  A.  &  B.,  shd  by 
deed  or  will  appt,  &  in  default  of  any  such  apptmt  upon  the 
trusts  thrin  expd  :  Death  of  testor  <t  probate :  And  whas  N., 
0.,  &  P.  are  the  psnt  trees  of  the  sd  will,  the  sd  0.  &  P.  havg 
been  resply  appted  trees  thof  under  a  power  in  that  behalf 
thrin  contd  in  the  place  of  L.,  one  of  the  origl  trees,  who  had 
died,  &  M.,  anor  of  such  trees,  who  had  retired  from  the  tree- 
ship  :  And  whas  the  sd  sum  of  £ Beduced  £S  p.c.  annies 

was  in  the  yr sold  out,  &  pt  of  the  proceeds  thof  invested 

in  the  pchase  of  £ India  Stk,  &  £ the  residue  thof 

was  invested  on  mtge  of  certn  freehd  ppty  at ,  &  the  sd 

trust  funds  &  mtge  secy  are  now  vested  in  the  sd  N.,  0.,  &  P., 
upon  the  trusts  of  the  sd  will :  And  whas  there  have  been 
issue  of  the  marre  of  the  sd  A.  &  B.  four  chin  &  no  more, 
namely,  C,  D.,E.,  &  F.,  all  of  whom  are  now  livg,  &  of  whom 
the  sd  G.  &  D.  have  attained  the  age  of  21  yrs  :  And  whas  the 
sd  A.  &  B.  are  desirous  of  apptg  the  sd  trust  funds  among  the 
sd  D.,  E.,  &  F.,  in  mner  hinafter  appearg,  the  sd  G.  being 
orwise  provd  for:  NOW  THESE  PSNTS  WITS  that,  in 
exercise  of  the  power  in  that  behalf  given  to  them  by  the  sd 
will  of  the  sd  X.,  &  of  every,  &c.,  the  sd  A.  &  B.  do  hby 
[absolutely  &  irrevocably]  appt  that  from  &  immedly  after 
the  dece  of  the  survor  of  them,  the  sd  A.  &  B.,  &  in  the  mean- 
time subjt  &  witht  prejudice  to  their  respive  life  intts  in  the 
sd  trust  premes,  the  trees  or  tree  for  the  time  being  of  the  sd 

will  shl  hold  the  sd  respive  sums  of  £ India  Stk,  &  £ 

invested  on  mtge  as  afsd,  or  other  the  trust  funds  &  ppty  wch 
by  means  of  any  change  of  investmt  or  orwise  shl  hrafter 
represent  the  same  resply,  &  the  income  thof,  In  trust  for  & 
for  the  absolute  benefit  of  the  sd  D.,  E.,  &  F.,  in  the  propor- 
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tions  &  mner  follg,  namely,  as  to  one  moiety  of  the  sd  trust 

premes,  in  trust  for  the  sd  D.,  his  exs,  ads,  &  assns ;  as  to 

one  eql  fourth  pt  thof,  in  trust  for  the  sd  E.,  his  exs,  ads,  & 

assns ;  &  as  to  the  remaing  one  fourth  pt  thof ,  in  trust  for  the 

sd  P.,  her  exs,  ads,  &  assns :  TOr,  in  trust  for  all  the  chin  or  or,  to  aU 

any  the  child  already  bom  or  hrafter  to  be  bom  of  the  sd  A.  drenlexoept 

&  B.  his  wife  (other  than  &  exclusive  of  the  sd  C),  who,  being  one,  equally 

a  son  or  sons,  [has  or  have  attnd  or]  may  hrafter  attn  the  age 

of  21  yrs,  or  being  a  daur  or  daurs,  [has  or  have  attnd  or]  may 

hrafter  attn  that  age,  or  may  marry,  their,  his,  or  her  respive 

exs,  ads,  &  assns,  if  more  than  one  in  eql  shares].  And  so  that  Shares  of 

the  share  of  the  sd  F.  [&  of  any  other  daur  hrafter  bom  of  ^^fo" 

them,  the  sd  A.  &  B.,]  of  &  in  the  sd  trust  premes,  shl  be  for  separate 

her  septe  use,  independently  of  any  husbd  whom  she  may  ^ 

marry  (a) :  And  the  sd  A.  <fe  B.  do  hby  further  declare  that,  ProTiaioiis 

provons  for  advancemt  dt  maintce  dt  accumulon  as  to  minors,  as  y^oement, 

in  a  setUemt  (b) :  {^Or,  And  the  sd  A.  &  B.  do  hby  further  mainten- 

declare  that  all  the  powers  &  provons  in  the  sd  recited  will 

contd  for  the  advcemt  (whether  in  the  lifetime  or  after  the 

dece  of  the  sd  A.  &  B.  resply),  &  maintce  &  educon  of  minor 

chin,  &  the  accumulon  &  applicon  of  surplus  income  of  the 

shares  of  minors,  shl  be  applicable  to  the  shares  hinbfe  apptd 

in  the  same  mner  as  if  the  same  or  the  like  powers  &  provons 

had  been  hrin  inserted,  or  as  near  thto  as  may  be]  :  [Provd  Po^^or  of 

reTOcation. 

(a)  Where  an  appointment  ie  made  bo  as  to  exclude  an  eldest  son,  and  Yoanger 
the  younger  children  are  aU  under  age,  provision  should  be  made  for  the  children 
possibility  of  their  all  dying  without  attaining  a  vested  interest,  by  appoint-  ?^^  attain- 
ihg  the  fund  in  that  event  to  the  eldest  son.    As  to  the  frame  of  a  trust  of  |^^!|^a 
this  kind,  or  excluding  a  son  or  daughter  succeeding  to  the  family  estate,  or 
a  title,  see  infra,  Sbttleicbnts. 

(6)  The    advancement,   maintenance   and   accumulation   clauses    in    a  As  to  ad- 
settlement  or  wiU  are  usually  only  applicable  to  the  shares  taken  in  default  vancement, 
of  appointment,  and  they  should  therefore  be  inserted  in  an  appointment,  ''""^^'^ 
when  required  (see  infra,  SbttIiBXSNTs)  ;  or  the  clauses  for  these  purposes  i^oeamn- 
contained  in  the  original  settlement  or  wiU  might  usually  be  incorporated  lation 
by  reference,  as  in  the  text.    As  to  the  expediency  of  relying  on  the  pro-  clauses, 
visions  of  s.  43  of  the  Conv.  Act,  1881,  as  to  maintenance  and  accumulation, 
see  Sbttlsubnts.    It  should  be  borne  in  mind  that  where  (as  in  this  Pre- 
cedent) both  parents  are  living,  if  the  mother  is  restrained  from  anticipa- 
tion, or  has  a  reversionary  life  interest  governed  by  the  old  law,  so  that  she 
could  not  release  her  life  interest,  the  power  of  advancement  should  (if 
authorised  by  the  power)  extend  to  the  shares  of  adults,  according  to  the 
coDunon  form  :  see  3  Dav.  Free.,  p.  173. 
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ALWAYS,  &  the  sd  A.  &  B.  do  hby  declare,  that  it  shl  be  Iful  tor 
them  the  sd  A.  &  B.  at  any  time  or  times  hrafter  durg  their 
jt  lives,  by  any  deed  or  deeds  revocable  or  irrevocable,  [or  for 
the  survor  of  them  at  any  time  or  times  durg  his  or  her  life, 
in  like  mner  or  by  will  or  codl],  wholly  or  partially  to  revoke 
the  apptmt  hinbfe  contd  (a),  &  by  the  same  or  any  other  like 
instrumt  to  appt  &  declare  any  new  or  other  trusts  or  provons 
concerng  the  sd  trust  funds  &  premes,  or  any  pt  thof,  wch 
may  be  or  wd  have  been  authorised  by  the  power  by  the  sd 
will  given  to  the  sd  A.  &  B.  [or  the  survor  of  them]  in  that 
behalf  as  afsd  (&).]    In  wits,  &c.  (c). 

Alternative       (o)  The  foUowing  is  another  form  which  may  be  substituted  from  this 
form.  point,  but  the  above  form  seems  preferable:— *'  So  &   in  SUCh  mner 

that  the  sd  trust  funds  &  premes  shl  so  far  as  such  revocon 
shl  extend,  stand  settled  in  the  same  mner  &  subjt  to  the 
same  power  [or  powers]  of  apptmt  as  if  these  psnts  had  not 
been  exted." 

Power  of  (h)  A  power   of   revocation  may   be    reserved  although  not  expressly 

revocatioD.  authorised  :  Sug.  Pow.,  367.  But  as  the  original  power  is  fiduciary  and 
not  capable  of  delegation  or  extension  (see  above,  p.  70)  the  "powex  of 
revocation  must  not  as  regards  the  person  to  whom  it  is  given,  or  the  mode 
of  execution  (namely  by  deed  or  wiU),  go  beyond  the  original  power;  it 
may  be  reserved  to  the  survivor  of  the  appointors  where  this  accords  wiUi 
the  original  power  {Brudenell  v.  Elwes,  7  Ves.  882 ;  Sug.  Pow.  364 ;  Dixon  t. 
Fyner,  W.  N.  1886,  p.  88  ;  34  W.  B.  528 ;  80  Sol.  J.  488  ;  JBe  Harding,  [1894] 
8  Ch.  815) ;  but  if  the  original  power  was  given  to  the  husband  and  wife 
jointly,  and  to  the  husband  if  he  survived,  a  power  of  revocation  reserved  to 
the  wife  if  surviving  would  be  bad  (Bumahy  v.  Baillie,  42  Ch.  D.  282).  It  is 
desirable  also  that  the  appointment  should,  as  regards  the  f ormalildes  of 
execution,  conform  to  the  original  power,  though  this  is  not  essential :  see 
Sug.  Pow.  366.  As  to  the  effect  of  a  power  of  revocation,  see  Evans  v. 
Saunders,  6  De  G.  M.  &  Q.  654 ;  8  H.  L.  Ca.  721. 

(c)  Notice  of  this  appointment  should  be  given  to  the  trustees  of  the  will 
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VI. 


REVOCABLE  APPOINTMENT  under  Powbb  in  Sbttlb- 
MENT  of  Personalty,  excluding  eldest  Son,  some  of  the 
Children  being  under  age.  Variations,  where  there 
has  been  a  previous  absolute  Appointment  to  one  of  the 
Children,  and  where  the  Share  of  a  Child  dying  in 
the  Lifetime  of  the  Parents  is  to  go  over  to  his  or  her 
Issue,  or  to  the  other  Children. 

TO  ALL,   &c..  A.,  of,  (fee,  &  B.,  his  wife,  send  greetg. 
Recite  setdemt  on  marre  of  A.dc  B.,  contg usual  power  of  apptmt  Recitals. 
among  the  chin  or  remoter  issu£  of  marre,  ante,  pp.  71,  72,  that 
there  have  been  issue  six  chin,  C.  {eldest  son),  D.,  E.,  F,,  G.,  d 
H.,  of  whom  F.,  Q.,  dk  H.  are  under  21  (d)  [^previous  apptmt  to 
D.  (a  daur),  of  one-fifth  of  trust  funds  on  her  marre"}'    Pent 
state  of  investmt  of  trust  ppty :  And  whas  the  sd  C,  the  eldest  !>«»  to 
son  of  the  sd  A.  &  B.,  being  orwise  sufFtly  provd  for,  the  sd  A.  *^^^ 
&  B.  are  desirous  that  the  whole  of  [the  residue  remaing 
unappted  of]  the  sd  trust  funds  &  ppty  shl  be  seed  to  their 
chhi  [or  remoter  issue]  exclusive  of  the  sd  C,  in  such  mner  & 
Bubjt  as  hinafter  appears  :  NOW  THESE  PSNTS  WITS  that  Witnees. 
in  exercise  of  the  power  for  that  ppose  given  to  them  by  the 
hinbfe  recited  indre  of  settlemt  as  afsd,  &  of  every,  &c.,  the  sd 
A.  &  B.  do  hby  direct  &  appt  that  the  trees  or  tree  for  the  Appoint- 
time  being  of  the  sd  indre  of  settlemt  shl  from  &  after  the  JJ^^Ii^ 
death  of  the  survor  of  them,  the  sd  A.  &  B.,  &  in  the  mean-  mtersBts, 
time  subjt  to  their  respive  life  intts  [in  case  the  whole  or  pt  of  f^Q^is 
the  ppty  in  settlemt  is  revy,  say,  &  subjt  to  any  subsistg  prior 
life  or  other  intt  or  intts  in  the  same]  stand  possed  of  the 
whole  of  [the  residue  now  remaing  unappted  of]  the  trust 
fonds  &  premes  comprd  in  or  wch  are  now  or  hrafter  may  be  to  children. 
Bubjt  to  the  trusts  of  the  sd  settlemt  in  trust  for  such  of  them, 
the  sd  D.,  E.,  F.,  G.,  &  H.,  as,  being  male,  have  attnd  or  shl 
attn  the  age  of  21  yrs,  or  being  female,  have  attnd  or  shl  attn 
that  age  or  marry  under  that  age,  if  more  than  one  in  eql 
shares,  &  as  to  such  of  them  as  are  female  for  their  respive 
septe  use  independently  of  any  husbd  :  [Or,  if  there  has  been  a  Yari«tioiL 

(d)  See  above,  p.  88,  note,  as  to  the  case  of  the  younger  children  being 
all  under  age.  This  Precedent  assumes  that  there  wiU  be  no  more  children. 
For  a  form  extending  to  future  bom  children,  see  the  last  Precedent. 
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previovs  apptmt  to  one  of  the  chin  (D.)f  y^ho  is  only  to  participate 

in  any  accrug  share,  in  trust  for  the  sd  E.»  F.,  6.,  &  H.,  their 

respive  exs,  ads,  &  assns,  in  eql  shares,  as  to  females  for  septe 

AoOTer  on  use :  Peovd  ALWAYS,  &  the  sd  A.  &  B.  do  hby  further  appt  & 

der  age  oi-    direct,  that  if  any  of  them,  the  sd  F.,  6.,  &  H.,  shl  die,  being 

unmarried,  male,  under  the  age  of  21  yrs,  or  being  female,  under  that  age 

&  unmarried,  then  the  share  as  well  origl  as  accrug  under  this 

pent  clause  of  such  one  of  them  so  dying  shl  accrue  &  go  over 

to  the  others  or  other  of  the  sd  D.,  E.,  F.,  6.,  &  H.,  their,  his, 

or  her  respive  ezs,  ads,  &  assns,  in  eql  shares.     The  foUg  is  a 

form  of  accruer  clause,  to  he  svbstituted  for  the  above  accruer 

clause,  where  the  power  of  apptmt  extends  to  grandchln,  <t  it  is 

desired  to  give  over  the  share  of  any  child  dying  in  the  lifetime  of 

the  parents  to  his  issue,  or  in  default  of  issue  to  the  other  chin  (a)  : 

d^%^°   "  Peovd  always,  &  the  sd  A.  &  B.  do  hby  further  appt  & 

child  in       declare,  that  if  any  of  them,  the  sd  E.,  F.,  G.,  &  H.,  shl  die 

^^eor    ^^^8  *^^®  lifetime  of  the  sd  A.  &  B.,  or  of  the  survor  of  them, 

underage    leavg  a  child  or  chin  who  shl  be  livg  at  the  dece  of  such 

oat  isBiie.'     survor,  or  if  any  of  them,  other  than  the  sd  E.,  shl  die  after  the 

dece  of  such  survor,  under  the  age  of  21  yrs,  &  leavg  a  child 

or  chin,  then  such  child  or  chin  shl  take  in  eql  shares  if  more 

than  one,  the  share  or  shares  (whether  origl  or  accrug  as  next 

hinafter  provd),  wch  their  parent  wd  if  livg  &  attng  the  age  of 

21  yrs  be  entled  to,  &  further  that  if  any  of  them,  the  sd  E., 

F.,  G.,  &  H.,  shl  die  durg  the  lifetime  of  the  sd  A.  &  B.,  or  of 

the  survor  of  them,  witht  leavg  issue  who  shl  be  livg  at  the 

dece  of  such  survor,  or  if  any  of  them,  other  than  the  sd  E., 

shl  die  after  the  dece  of  such  survor  under  the  age  of  21  yrs 

&  witht  leavg  issue,  then  the  share  as  well  origl  as  accrug 

under  this  psnt  clause  of  such  one  of  them  so  dying  shl  accrue 

&  go  over  to  the  others  or  other  of  the  sd  D.,  E.,  F.,  G.,  &  Jft., 

their,  his,  or  her  respive  exs,  ads,  &  assns,  in  eql  shares."] 

Provonsfor  advcemt  dt  mmntce,  dkc,  see  last  Precedent.     Power 

ofrevocon,  see  above,  p.  83.    In  wits,  &c.  (6). 

As  to  above       (a)  This  mode  of  settLement*  by  which  the  share  of  a  child  pre-deoeaeiiig 

proviso.        f^}j^Q  tenant  for  life  is  given  over,  is  not  to  be  recommended.    The  ordinaiy 

trust  whereby  a  child  attaining  21,  &c.,  takes  an  absolutely  vested  interest 

which  he  or  she  may  settle  on  marriage,  is  much  to  be  preferred.     See 

Sbttlbkxnts. 

(b)  Notice  of  the  appointment  should  be  given  to  the  trustees  of  the  wilL 
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VIL 

DEED  POLL  making  a  Previoiis  Revocable  Appointment 
under  a  Special  Power  absolute  by  means  of  a 
Release  of  the  Power  of  Revocation  (Endorsed  on 
the  Appointment). 

KNOW  ALL  MEN,  &c.,  that  I,  the  within-named  A.,  by  Meaaeof 
virtue  of  every  or  any  power  enablg  me  in  this  behalf,  whether  nvoeatioD. 
imder  the  within-mentd  indre  of  settlemt  or  orwise,  do  hby 
absolutely  rele  &  give  up  the  power  of  revocon  in  the  within- 
vnitten  deed  poll  contd,  to  the  intent  that  the  apptmt  thrin 
oontd  in  favour  of  the  within-named  B.,  his  exs,  ads,  & 
assns,  shl  become  &  be  henceforth  absolute  &  indefeasible  (c). 
In  wits,  &c. 


vin. 

DEED  POLL  milking  a  revocable  Appointment  among 
Children  absolute  as  to  one  Child  in  Contemplation 
of  his  or  her  Marriage — one  of  the  Appointors  being 
a  Married  Woman  {d), 

TO  ALL,  &c.,  A.,  of,  &  B.  his  wife,  sendgreetg.  Redte  settlemt 

creatg  power ;  that  C  is  one  of  the  chin  of  A.  d  B,;  previous  Recitals. 

■    -    -  ■         ----- 

(e)  Another  way  is  to  reappoint  to  the  appointee  ''dischgd  from  the 
power  of  revocon  &  new  apptmt  "  contained  in  the  preyious  deed; 
but  the  form  in  the  text  is  preferable.  The  requirementB  as  to  attestation, 
&o.,  as  in  the  case  of  the  original  appointment*  shotdd  be  obserred.  See 
p.  73,  note. 

{d)  It  being  considered  that  a  married  woman  before  the  Conv.  Act,  1881,  As  to 
8.  52,  was  not  competent  to  release  a  power  (see  Sag.  Pow.  92),  except  in  releaee  of 
cases  coming  within  the  Fines  and  Becoyeries  Act,  8  &  4  ViTm.  4^  o.  74,  or  P^^^^  Y^ 
20  &  21  Vict,  c  67  (Malins'  Act)  ;  and  that  until  it  has  been  decided  that  ^onum. 
the  ConY.  Act,  1881,  s.  62,  and  the  Cony.  Act,  1882,  s.  6,  apply  to  married 
women,  it  would  not  be  safe  to  rely  on  them  as  removing  the  disabilil^  of 
coTertore  (see  ViTolstenhohne  Cony.   106);  and  inasmuch  as  the  Married 
Women's  Properliy  Act,  1882,  although  it  empowers  a  married  woman  to 
dispose  of  her  own  separate  estate^Jind  to  enter  into  contracts  (under  which 
she  might  possibly  validly  covenant  not  to  exercise  a  power)  does  not 
remove  her  disability  to  reZeoee  a  power,  at  any  rate  such  as  this,  the  object 
is  in  this  case  effected  by  a  partial  revocation  and  reappointment,  instead  of 
by  a  release  as  in  the  last  Precedent. 
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revocable  apptmt  among  chin :  And  whas  a  marre  is  intd  shortly 
to  be  solemnised  betn  the  sd  C.  &  D.,  of,  <&c.,  &  upon  the 
treaty  for  such  intd  marre  it  was  agrd  that  the  sd  A.  &  B.  shd 
revoke  the  apptmt  in  the  hinbfe  recited  deed  poll  contd,  to  the 
extent  &  in  mner  hinafter  appearg,  &  shd  make  such  new 
apptmt  in  favour  of  the  sd  G.  as  is  hinafter  contd,  to  the 
intent  that  the  same  shl  be  absolute  &  irrevocable,  but  subjt 
to  the  provo  hinafter  contd  for  avoidg  these  psnts  in  the  event 
hinafter  mentd :  NOW  THESE  PSNTS  WITS  that  in  psuance 
of  the  sd  agrmt,  &  in  exercise  of  the  power  for  this  ppose 
reserved  to  them  by  the  hinbfe  recited  deed  poll  as  afsd,  &  of 
every,  &c.,  the  sd  A.  <fe  B.  do  hby  revoke  &  make  void  the 
apptmt  made,  or  expd  to  be  made,  by  the  sd  deed  poll,  so  &r 

as  regards  the  one  eql pt  or  share  thby  appted,  or  expd 

so  to  be,  in  favour  of  the  sd  C.  of  the  trust  funds  &  ppty 
comprd  in  the  sd  settlemt :  AND  THESE  PSNTS  PURTHEE 
WITS  that  in  exercise  of  the  power  or  powers  for  this  ppose 
given  to  them  by  the  hinbfe  recited  indre  of  settlemt,  &  of 
every,  &c.,  the  sd  A,  &  B.  do  hby  direct  &  appt  that  the  trees 
or  tree  for  the  time  being  of  the  sd  indre  of  settlemt,  shl  from 
&  after  the  death  of  the  survor  of  them,  the  sd  A.  &  B.,  & 
subjt  to  any  prior  life  or  other  intt  in  the  same,  stand  possed 

of  the  one  eql pt  or  share  wch  was  by  the  hinbfe  recited 

deed  poll  appted  to  the  sd  C,  &  the  apptmt  whof  is  hinbfe 
revoked,  of  or  in  the  sd  trust  funds  &  ppty  comprd  in  the 
sd  settlemt,  in  trust  for  the  sd  C,  her  exs,  ads,  &  assns 
absolutely.  And  to  be  an  immedly  vested  &  transmissible  intt 
accdly :  Provd  always  that  nothg  hrin  contd  shl  affect  the 
apptmt  in  the  sd  deed  poll  of,  &c.,  contd,  except  so  far  as  the 
same  is  hinbfe  revoked :  Provo  avoidg  deed  in  case  of  marre 
not  takg  place,  see  Precedent  n.  (a).     In  wits,  &c. 


(a)  Notice  of  the  deed  should  be  g^ven  to  the  trastees  of  the  settlement. 
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PARTIAL  REVOCATION  of  a  Prior  Appointment  and 
Re-appointment  securing  to  a  Child  on  Marriage  a 
Sum  o/"  Money  in  lieu  of  his  or  her  Aliquot  Share  (&). 

TO  ALL,  &c.,  A.y  of,  &c.,   &  B.,  his  wife,  send  greetg. 
Recitcds  d  first  ivitsg  clause  contg  revocon  of  apptmt  to  C,  the 
child  about  to  marry,  as  in  Precedent  Yin.     AND  THESE  Partial  re- 
PSNTS  FURTHER  WITS  that  in  exercise,  &c.,  the  sd  A.  &  ^^^^^"^ 
B.  do  hby  revoke  &  make  void  the  trusts  &  provons  by  &  in 
the  hinbfe  recited  deed  poll  contd  of  &  concemg  the  trust  funds 
&  premes  thby  appted  in  favour  of  the  chin  of  the  sd  A.  by  the 
sd  B.,  other  than  the  sd  C,  as  far  &  to  such  extent  as  is  necy 
to  give  effect  to  the  apptmt  hinafter  contd  but  not  further  or 
orwise,  And  under  or  by  virtue  of  the  power  contd  in  the  Appoint- 
hinbfe  recited  indre  of  settlemt  &  of  every,  &c,,  do  hby,  &c.,  "*"*" 
Apptmt  of  sum  of  moy  to  C,  see  Precedent  m,     Provd  always  Saving 
that  nothg  hrin  contd  shl  affect,  &c.,  as  in  last  Precedent. 
Provo  avoidg  deed  in  case  of  marre  not  takg  place^  see  Pre- 
cedent n.    In  wits,  &c.  (c). 


X. 

APPOINTMENT  6y  a  Father,  Tenant /or  Life  ofSeUled 
Real  Estates,  to  one  of  his  younger  Children,  of  part 
of  a  Sum  of  Money  raisabU  for  Portions  and  secured 
by  a  Term  in  the  usual  manner. 

TO  ALL,  &c.,  A.,  tenant  for  life,  sends  greetg,    Whas  by  Recitak. 
an  mdre,  &c.,  being  a  settlemt  exted  in  contemplon  of  a  Settlement 

, creating 

(b)  For  forms  modifying  settlements  by  a  partial  exercise  of  a  power  of  ^ 

revocation,  see  Ssttlkmknts. 
(e)  Notice  of  the  deed  should  be  given  to  the  tmstees  of  the  settlement, 
(d)  If  the  appointment  is  made  by  supplemental  deed  (see  p.  71,  note).   Variation 

sabstitute  for  the  recital   of   the  settlement :—"  Whas    these    psnts   ^orsnpple- 

mental 

are  supplemtal  to  an  indre,  &c.,  being  a  settlemt  on  the  marre  deed. 

of  the  sd  A.  of  the este,  &c.,  under  wch  he  has  a  power 

of  apptmt  over  a  smn  raisable  for  portions  of  his  yor  chin 
under  the  trusts  of  a  term  of  1000  yrs." 
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marre  wch  was  shortly  aftwds  solemnised  betn  the  sd  A.  & 

B.,  certam &  hds,  in  the  parishes  of & in  the 

coy  of ,  were  assured  &  limd  after  the  solemnison  of  the 

sd  marre  (among  other  uses  not  material  to  be  hrin  recited), 
to  the  use  of  the  sd  S.  &  T.,  their  exs,  ads,  &  assns,  for  the 
term  of  1000  yrs,  to  commce  from  the  death  of  the  sd  A., 
witht  impeachmt  of  waste,  upon  trust,  recite  trusts  of  portions 
term,  down  to  dt  includg  the  power  of  apptmt  among  the  yor  chin  ; 
And  whas  there  have  been  issue  of  the  sd  marre  six  chin, 
besides  some  who  died  in  infancy  &  unmarried,  that  is  to  say, 
an  eldest  son  &  five  yor  chin,  one  of  whom  attnd  his  age  of  21 
yrs,  &  aftwds  died,  &  the  others  of  whom  are  all  under  that 
age  &  unmarried ;  And  whas  a  marre  is  intd  shortly  to  be 
solemnised  betn  C,  one  of  such  yor  chin,  &  D.,  of,  &c.,  <fe  in 
order  to  make  proven  for  the  sd  C.  on  her  marre,  the  sd  A.  is 

desirous  of  apptg  the  sum  of  £ ,  pt  of  the  sum  wch,  in  the 

event,  will  become  raisable  for  portions  under  the  sd  term  of 
1000  yrs,  to  or  in  favour  of  the  sd  C,  in  mner  &  subjt  as 
hinafter  mentd :  NOW  THESE  PSNTS  WITS  that  m  exercise 
of  the  sd  recited  power  &  of  every,  &c.,  the  sd  A.  doth  hby 
irrevocably  appt  that,  in  case  the  sd  intd  marre  of  the  sd  G. 
shl  take  place  within  six  calr  months  from  the  date  hrof  (a), 

the  sum  of  £ ,  being  a  pt  or  share  of  the  sum  wch,  in  the 

event,  will  become  raisable  for  portions  under  the  trusts  of 
the  sd  term  of  1000  yrs  as  afsd,  shl,  immedly  after  the  sd 
intd  marre  of  the  sd  C,  belong  to  &  be  vested  in  the  sd  C.  for 
her  absolute  benefit,  &  that  the  same  shl  be  payable  to  her,  or 
her  exs,  ads,  or  assns,  upon  the  death  of  the  sd  A.,  with  intt 
at  the  rate  of  4  p.c.  p.a.  from  his  death  until  paymt  thof  \if 
raisable  immedly ,  shl  be  raisable  &  payable  to  her,  or  her  exs, 
ads,  or  assns,  immedly  after  such  marre,  with  intt  at  the  rate 
of  4  p.c.  p.a.  to  be  computed  from  the  sd  marre]  (b).  In 
WITS,  &c.  (c). 

(a)  See  above,  p.  76,  note  (b). 

(b)  As  to  the  power  of  the  appointor  to  charge  interest  and  to  fix  the  rate, 
see  Sug.  Pow.,  p.  697 ;  Balfour  v.  Cooper,  28  Ch,  D.  472. 

(c)  Notice  of  this  deed  should  be  given  to  the  trustees  of  the  term. 
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XI. 

POST-NUPTIAL  APPOmTMENT  hy  a  Mabribd  Woman 
of  Life  Interest  in  Personalty  to  her  Husband  under 
a  Power  in  a  Will.  Variations  where  the  appoint- 
ment is  Eevocable,  and  for  an  Ante-Nuptial  Appoint- 
ment, and  where  the  Life  Interest  is  determinable  on 
Bankruptcy,  (fee.  (d). 

TO  ALL,  &c.,  I,  A.,  the  wife  of  B.,  of,  &c.,  send  greetg.  Recitals. 
Whas  X.,  late  of,  &c.,  deced,  by  his  will  dated,  &c.,  &  proved  wm. 

on  the day  of in  the Registry,  bequed  the  sum 

of  £ to  trees  upon  trust  for  my  benefit  durg  my  life  <fe 

after  my  dece  upon  the  trusts  thrin  mentd,  subjt  to  a  power 
thby  given  to  me  by  deed  to  appt  from  &  after  my  dece  the 
whole,  or  such  pt  as  I  shd  think  fit,  of  the  annl  income  of  the 
sd  legacy,  or  the  trust  funds  representg  the  same,  for  the 
benefit  of  any  husbd  I  might  leave  survivg  me  durg  his  life,  or 
for  any  less  period,  &  subjt  to  any  restrons  I  might  think 
fit :  And  whas  I  am  desirous  of  exercisg  the  power  of  apptmt  Desire  to 
reserved  to  me  by  the  sd  will  as  afsd  in  mner  [&  subjt  as]  *pp**"**- 
hinafter  expd  :  NOW  THESE  PSNTS  WITS  that,  in  exercise  Appoint- 
of  the  power  for  this  ppose  given  to  me  by  the  sd  will  as  afsd  ^^^^ 
&  of  every  other  power,  &c.,  I  hby  appt  that  from  &  after  my  for  life, 
dece,  if  my  husbd  the  sd  B.  shl  survive  me,  the  whole  of  the 

income  of  the  sd  legacy  of  £ ,  or  of  the  trust  funds  & 

premes  for  the  time  being  representg  the  same,  shl  be  pd  to  my 
sd  husbd  or  his  assns  durg  his  life:  [Provd  always  &  I  declare  Power  of 
that  it  shl  be  Iful  for  me  at  any  time  hrafter  by  deed  wholly  or  ^^^^  '^°" 
partially  to  revoke  the  apptmt  hinbfe  contd]  (e).    In  wits,  &c. 

(d)  If  the  appointment  is  ante-nnptial,  it  wiU  recite  the  intended  mar-  Variation 

riage,  and  that  "  upon  the  treaty  for  the  sd  intd  marre  it  was  ^^"^  *?^ 
agrd  that  I  the  sd  A.  shd  make  such  apptmt  as  is  hinafter  pointment 

contd  " ;  and  the  appointment  wiU  be  expressed  to  be  ''  in  COnson  of 
the     sd    intd     marre "  ;     see  Settlbkxnts.    If   the  husband's  life  As  to  de- 
interest  is  to  be  determinable  on  bankmptcy  or  alienation^  the  form  wiU  l?''?^  ^ 
be  the  same  as  in  a  settlement  limiting  a  reversionary  life  interest  so  ^hnaband. 
determinable    (see    Sbttlbmbnts)  ;    bat   the    discretionary  trust  usually 
added  to  give  a  protected  life  interest  must  not  be  inserted,  unless  specially 
authorised  by  the  power>  as  this  would  be  bad  as  amounting  to  a  delegation 
of  ihe  power  (see  above,  p.  70). 

(e)  Notice  of  this  deed  should  be  given  to  the  trustees  of  the  will. 
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APPOINTMENT  under  a  general  Powbb  in  a  Wiiii*  of 
Freeholds  in  fee^  mbject  to  the  Life  Estate  and 
Failure  of  Issue  of  the  Appointor,  a  Married  Woman, 
Part  of  the  property  being  appointed  to  her  Husband, 
and  the  Eemaikder  to  another  Married  Woman  for 
her  Separate  Use.  Variation  where  the  legal  Estate 
is  in  Trustees,    Power  o/'Eevocation. 

TO  ALL  TO  WHOM  THESE  PSNTS  SHALL  COME, 
A.,  the  wife  of  B.,  of,  &c.,  sends  greetg.  Whas  X,,  late  of, 
&e.,  deced,  made  his  last  wiU,  dated,  &c.,  &  thby,  among  other 
disposons,  devised  certn  freehd  niesses,  lands,  &  hds,  situate 
in  the  parishes  of,  &c.,  in  the  coy  of,  &c.,  thrin  more  parlarly 
descd,  to  the  use  of  [trees  in  trust  for]  the  sd  A., /or  life  revir 
to  her  isstie,  dt  in  default  of  issue  as  she  shd  by  deed  or  mil 
apptj  settg  out  the  power  fully,  with  remrs  over  :  Death  of  X-, 
<£  probate:  And  whas  the  sd  A.  is  desirous  of  makg  such 
apptmt  of  the  sd  hds  as  is  hinafter  contd ;  NOW  THESE 
PSNTS  WITS  that  the  sd  A.,  m  exercise  of  the  power  for 
that  ppose  given  to  her  by  the  sd  recited  will  &  of  every,  <fec., 
doth  hby  [absolutely  &  irrevocably]  appt  &  direct  that  from  & 
after  the  dece  of  her,  the  sd  A.,  &  in  case  the  limons  [trusts] 
in  the  sd  will  contd  of  the  sd  hds  &  premes  after  her  dece  & 
precedg  the  power  of  apptmt  limd  to  her  as  afsd  shl  fail,  the 
sd  hds  &  premes  shl  be  &  remain  to  the  uses  [if  the  legal  este 
is  in  trees,  shl  be  held  upon  the  trusts]  f ollg,  that  is  to  say : 
As  TO  all  that,  peels  (a),  being  pt  of  the  sd  devised  premes,  to 
the  use  of  [in  trust  for]  the  sd  B.,  his  hra  &  assns  for  ever : 
And  as  to  all  &  singr  other  the  hds  &  premes  devised  by  the 
sd  will  as  afsd  to  the  use  of  [in  trust  for]  L.,  the  wife  of  M., 
of,  &c.,  her  hrs  &  assns,  as  her  septe  ppty,  independently  of 
the  sd  M.  or  any  future  husbd:  Provd  always,  that  it  shl 
be  Iful  for  the  sd  A.,  at  any  time  or  times  hrafter  by  any  deed 
or  deeds,  revocable  or  irrevocable,  or  by  will  or  codl  (6),  to 


General  (a)  The  general  words  may  be  omitted,  as  an  appointment  is  a  oon- 

words.  veyance  within  s.  6  of  the  Conv.  Act,  1881.    See  s.  2. 

(b)  That  a  mere  general  devise  would  not  operate  as  an  exercise  of  this 


APPOINTMBNTS.  93 

revoke  or  alter,  eir  wholly  or  partially,  all  or  any  of  the  [uses 
&]  tmsts  hinbfe  appted  &  decld  of  or  concemg  the  sd  hds  & 
premes  or  any  pt  thof,  &  to  limit,  appt,  or  declare  any  new  or 
other  [ases]  trusts  or  provons  concemg  the  same  or  any  pt 
thof.    In  wits,  &c.  (<j). 


XTU. 

EEVOCATION  of  AppomTMBNT  of  Leaseholds  under  a 
general  Powbb  in  a  Will,    and   new   Appointment 
thereof  to  the  Issue  of  the  original  Appointee  upon  his 
Decease. 

TO  ALL  TO  WHOM  THESE  PSNTS   SHALL  COME, 
A.,  the  wife  of  B.,  of,  &c.,  sends  greetg.    Recite  will  hequeaXhg 
Uaeehd  ppty  to  trees  in  trust  for  A.  for  life  for  her  septe  use,  remr  Recitals. 
as  she  may  appt  by  deed  or  wili,  in  default  in  trust  as  thrin  will,  &c 
mentd ;  apptmt  of  exors ;  death  of  tester  dc  probate ;  assent  of 
exors  to  beqt ;  previous  revocable  apptmt  to  C, :  And  whas  the  Deatii  of 
fid  C.  has,  since  the  sd  apptmt  to  him  was  exted,  died,  leavg  ^JI^^1!ee. 
a  son,  D.,  &  two  daurs,  E.  &  F.,  him  survivg,  all  of  whom  are 
now  under  the  age  of  21  yrs :   Desire   to  revoke  dt  reappt : 
NOW  THESE  PSNTS  WITS  that  in  exercise  of  the  power  Reyocation. 
for  that  ppose  reserved  to  her  by  the  sd  deed  of  apptmt  &  of 
every,  &c.,  the  sd  A.  doth  hby  absolutely  revoke  &  make  void 
the  sd  apptmt  to  the  sd  C,  and  in  lieu  thof  she,  the  sd  A., 
doth  hby,  in  exercise  of  the  power  for  that  ppose  given  to  her 
by  the  sd  will  &  of  every,  &c.  [absolutely  &  irrevocably]  appt  New  ap- 
&  direct  that  all  &  singr  the  sd  leasehd  premes  or  other  the  p^^"'^®'**- 
ppty  wch  may  hrafter  by  means  of  any  sale,  investmt,  or 
orwise,  be  substituted  for  the  same  or  any  pt  thof,  &  the  rents 
&  income  thof  shl  from  &  after  the  dece  of  her,  the  sd  A.,  be 
held  by  the  trees  or  tree  for  the  time  being  of  the  sd  will  in 
trust  for  such  one  or  more  of  the  sd  D.,  E.,  &  F.,  as  shl  attn 
the  age  of  21  yrs,  or  being  the  sd  E.  or  F.  shl  marry,  & 

power,  see  Pom/ret  v.  Perring,  5  De  G.  M.  &  G.  775 ;  Palmer  v.  NeweU,  20 
Beay.  32 ;  JBe  Brace,  [1891]  2  Ch.  671. 

(c)  If  the  legal  estate  is  in  trustees,  notice  of  this  deed  should  be  giyen 
to  them. 
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their  respive  exs,  ads,  &  assns,  if  more  than  one  in  eql  shares, 
as  tenants  in  common :  Pboyd  always,  &  the  sd  A.  doth  hby 
further  appt  &  direct,  that  in  case  the  sd  D.  shl  die  under 
the  age  of  21  yrs,  &  both  of  them  the  sd  E.  &  F.  shl  die  under 
that  age,  &  witht  havg  been  married,  then  from  &  after  the 
dece  of  the  sd  A.,  &  such  default  or  failure  of  issue  of  the 
sd  C,  wchever  shl  last  happen,  the  sd  trust  premes,  &  the  rents 
&  income  thof,  togr  with  all  accumulons,  or  so  much  thof  as 
shl  not  have  been  applied  or  disposed  of  under  the  trusts  or 
powers  for  advcemt  &  maintce  hby  [or  by  law]  vested  in  the  Bd 
trees  or  tree,  shl  be  held  in  trust  for  X.,  of,  &c.,  his  exs,  ads,  & 
assns  absolutely :  Pbovd  always  that  the  apptmt  hinbfe  contd 
shl  not  affect  the  powers  of  leasg,  sale,  investmt,  &  transposg 
investmts  contd  in  the  sd  will,  &  that  the  same  respive  powers 
shl  continue  in  force  &  exercisable  durg  the  minority  of  the  sd 
D.,  or  the  minority  &  discoverture  of  the  sd  E.  &  P.  resply,  in 
the  same  mner  as  if  the  same  or  the  like  powers  had  been  hrin 
repeated,  or  as  near  thto  as  may  be :  Provons  for  advcemt  d 
maintce  dt  accurmdon  of  surplvs  rents  d  income :  see  Sbttle- 
MBNTS,  d  above,  p.  88.     In  wits,  (fee.  (a). 


Recitals. 


Appoint- 
ment. 


XIV. 

APPOINTMENT    by  Donee   of  General   Power  of  a 
residuary  estate  in  his  oion  favour  (6). 

TO  ALL,  &c.,  A.,  of,  &c.,  sends  greetg.  Recite  irtQ 
bequeaihg  a  sum  in  trust  for  A.  for  life,  with  remr  on  such  trusts 
as  he  may  by  deed  or  vnli  appt :  death  d  probate  :  Aiyd  whas  the 
sd  A.  has  determined  to  exercise  the  power  of  apptmt  given  to 
him  by  the  sd  will  as  afsd  in  mner  hinafter  expd:  NOW 
THESE  PSNTS  WITS  that,  in  exercise,  &c.,  the  sd  A.  doth 
hby  irrevocably  appt  &  direct  that  the  residy  este  of  the  sd 


Tenant  for 
life  with 
general 
power  of 
appoint- 
ment. 


(a)  Notice  of  this  deed  shotild  be  given  to  the  trustees  of  the  wilL 

(b)  It  Ib  not  uncommon  for  a  tenant  for  life  to  have  a  general  power  of 
appointment  by  deed  or  will  over  the  reversion.  In  such  a  case  it  sometunes 
conduces  to  simplicity  and  saves  trouble  if  he  makes  the  property  his  own  by 
an  appointment  of  tius  nature.  But  gv.  whether  an  appointment  of  this 
kind  might  not  in  some  cases  increase  the  succession  duty  ultimately  payable 
see  A,'0,  v.  Mitchell,  6  Q.  B.  D.  548.    It  cannot  affect  the  estate  duty. 
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testor  &  the  investmtB  &  ppty  constitatg  or  representg  the 
same  shl  belong  to  &  be  vested  in  him  the  sd  A.,  his  exs,  ads, 
&  assns  absolutely,  &  that  the  same  shl  be  forthwith  pd  or 
transferred  to  him  the  sd  A.,  his  exs,  ads,  or  assns  aecdly.    In 

WITS,  &c. 


DEED  POLL  btf  Donbb  of  GenbraIj  Power  of  Appodjt- 
MENT  over  Beal  Estate  exercisable  by  Deed  onlyy  to 
enable  him  to  Ghabgb  it  by  Will. 

TO  ALL,  &c,,  A.,  of,  &c.,  sends  greetg,    Whas  mider  &  by  Becitaia. 
virtue  of  an  indre  dated,  &c.,  and  made,  &c.,  divers  estes  &  hds  Settlement, 
situate,  &c.,  stand  limd  &  settled,  (subjt  to  certn  chges  & 
iQcumbces  affectg  the  same  or  some  pts  thof,)  To  such  uses, 
upon  such  trusts  &  subjt  to  such  powers  &  provons  as  the  sd 
A.  shl  by  any  deed  or  deeds,  revocable  or  irrevocable,  direct  or 
appt,  &  in  default  of  such  apptmt  To  the  uses  in  the  sd  indre 
of  settlemt  expd :  And  whas  the  sd  A.  is  desirous  of  availg  Deaire  to 
himself  of  the  power  of  apptmt  given  to  him  by  the  sd  indre  of  ^^^^^ 
settlemt  as  afsd,  for  the  ppose  of  enablg  him  by  will  or  codl  to 
chge  the  sd  settled  estes  or  any  of  them  in  mner  hinafter 
mentd :  NOW  THESE  PSNTS  WITS  that  in  exercise  of  the  Appoint- 
power  given  to  him  by  the  sd  indre  of  settlemt  as  afsd  &  of  abiing 
every,  &c.,  the  sd  A.  doth  hby  appt  that  it  shl  be  Iful  for  him,  JJ^^^^ 
the  sd  A.  by  his  will  or  any  codl  thto  to  chge  all  or  any  of  the  the  setUed 
estes,  lands,  tenemts  &  hds  comprd  in  the  sd  indre  of  settlemt,  ^^*^  ^^ 
or  wch  by  any  means  are  or  shl  be  subjt  at  law  or  in  equity  to 
the  subsistg  uses  or  trusts  thof,  with  such  annl  &  gross  sums 
&  other  moys  (whether  in  the  way  of  ppal  or  intt),  as  he,  the 
sd  A.,  shl  think  fit,  &  for  the  ppose  of  raisg  or  securg  such 
annl  or  gross  sums  or  other  moys  or  any  of  them,  or  in  relon 
thto,  to  limit,  create,  declare  or  make  any  powers,  estes,  terms, 
trusts  or  provons  whatsr :   Peovd  always,  &  the  sd  A.  doth  Po>»^er  "^ 
hby  declare  that  the  power  of  apptmt  reserved  to  him  by  the  to  remain 
sd  indre  of  settlemt  as  afsd  shl  remain  &  continue  exercisable  i«^«cted. 
by  him,  the  sd  A.,  by  deed  in  the  same  mner  as  if  these  psnts 
had  not  been  exted.    Is  wits,  &c.  (c). 

(c)  Notice  of  this  deed  should  be  given  to  the  trustees. 
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XVL 

APPOINTMENT  hy  deed  of  a  Guardian  by  a  Father  (a), 
for  his  Infant  Son  and  Daughter,  after  hia  deeectse. 

KNOW  ALL  MEN  BY  THESE  PSNTS,  that  I,  A.,  of,  Ac., 
hby  appt  B.,  of,  &c.,  to  be  the  gdian  of  my  son,  B.,  &  daur  S., 
oTf  "  hby  dispose  of  the  custody  &  tuition  of  my  son  B.,  &  daur 
S.,  to  B.,  of,  &c.,"  from  &  after  my  death  durg  the  minority  of 
my  sd  son  &  daur  resply :  But  in  case  the  sd  B.  shl  die  in  my 
lifetime  or  durg  the  minority  of  my  sd  son  or  daur,  or  shl  refuse 
to  act,  then  I  appt  C,  of,  &c.,  to  be  the  gdian  of  them  resply 
after  my  death  <fe  the  death  or  refusal  to  act  of  the  sd  B.,  durg 
their  respive  minorities.    In  wits,  &c. 


Appoint- 
ment. 


Appoint- 
ment of 
guardian 
by  infant 
&ther. 


XVII. 

APPOINTMENT    wider   seal    of  a    Guardian    hy 
Infant  (6). 


an 


KNOW,  &c.,  that  I,  A.,  an  infant  of  the  age  of  —  yrs,  eldest 
son  of  B.,  late  of,  &c.,  deced,  hby  elect  &  appt  my  uncle  C,  of, 
&c.,  to  be  gdian  of  my  pson  &  este  until  I  shl  attn  the  age  of 
21  yrs.    In  wits,  &c, 


(a)  An  infant  father,  though  now  incapacitated  from  making  a  will,  can 
appoint  guardians  by  deed,  12  Car.  2,  o.  24,  s.  8 ;  but  the  appointment  must 
be  subject  to  the  rights  conferred  on  the  mother  by  the  Guardianship  of 
Infants  Act,  1886,  49  &  60  Vict.,  c.  27,  ss.  2  and  8.  The  execution  should 
be  attested  by  two  witnesses ;  but  gu.,  see  Morgom  ▼.  HatcheU,  19  Beav.  86. 
As  to  the  right  of  a  father  to  determine  the  religion  in  which  his  chUdren 
shall  be  brought  up  after  his  death,  see  Be  ScaiUan,  40  Ch.  D.  200 ;  Be 
Nevin,  [1891]  2  Ch.  299;  £6  McGrath,  [1892]  2  Ch.  496;  [1893]  1  Ch.  148. 

(&)  See  Simpson  on  Infants,  p.  212. 
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xvin- 

APPOINTMENT    of  a  Gamekeeper    hy  a    Lord    of  a 
Manor  (c). 

KNOW,  &c.,  that  I,  A.,  of,  &c.,  lord  of  the  manor  of ,  in  Appoint- 

the  coy  of ,  do  hby  (by  virtue  of  the  statute  in  that  behalf )  ^^^^ 

appt  &  depute  B.,  of,  &c.,  to  be  my  gamekeeper  within  the  sd 
manor  durg  my  pleasure,  &  to  preserve  the  game  within  the 
limits  of  the  sd  manor:  And  I  hby  give  him  full  power  <fe  Power  to 
authority  [to  kill  the  game  within  the  limits  of  the  sd  manor  ^^  ^^ 
for  my  use,  or,  "  for  his  own  use,  or  for  the  use  of  any  other  enginee, 
pson  or  psons  whomsr,"  And  also]  to  seize  &  take  within  the 
fid  limits  for  my  use,  or,  "  for  his  own  use,"  &c.,  all  such  dogs, 
nets,  &  other  engines  &  instrumts  for  the  killg  &  takg  of  game 
as  shl  be  used  upon  the  sd  lands  by  any  pson  not  authorised 
to  kill  game  for  want  of  a  game  licence.  And  further  to  do  & 
exte  all  acts  &  things  wch  may  be  requisite  for  the  preservon 
of  the  game  within  the  sd  manor,  &  for  the  discovery  of 
offenders  thrin,  accdg  to  the  laws  of  this  realm,  &  for  wch  this 
shl  be  his  sufft  warrant.     In  wits,  &c. 


XIX. 

APPOINTMENT  of  a  Parish  Clerk  (d). 

KNOW,  &c.,  that  I,  the  Rev.  A.,  vicar,  [or,  rector]  of  the 
parish  church  of ,  in  the  coy  of ,  do  hby  nominate  <fe 

(c)  See  1  &  2  Wm.  4,  c.  82,  ss.  18,  14,  16,  and  as  to  ViTales,  a.  15 ;  the 
appointment  must  be  registered  with  the  Clerk  of  the  Peace  for  the  county 
or  place  within  which  the  manor  is  situate  (s.  16).  As  to  game  licences,  see 
23  &  21  Vict.  c.  90 ;  as  to  licences  to  carry  a  gun,  see  83  &  34  Vict.  c.  57,  ss. 
1—5.  As  to  the  right  of  an  occupier  to  kill  ground  game,  see  the  Ground 
Game  Act,  1880,  43  &  44  Vict,  a  47. 

(d)  As  to  Parish  Clerks,  see  Stephen's  Comm.,  vol.  ii.,  p.  713.  A  manda- 
mus lies  to  a  rector  to  appoint  a  parish  clerk,  Bess  ▼.  8t.  Anne's,  8oho,  3  Buir. 
1B77 ;  and  to  restore  a  parish  clerk,  but  not  a  deputy  parish  clerk,  to  his 
oflfice,  Sex  v.  Warren,  Cowp.  370,  Anon.,  Lofft,  434.  It  is  therefore  not 
unusual  for  an  incumbent  to  appoint  some  friend  as  parish  clerk,  and  for 
the  latter  to  appoint  a  deputy,  who  performs  the  duties  of  the  office  and  who 
can  be  removed  at  any  time.  As  to  the  right  to  appoint  during  a  seques- 
tration, see  Lawrence  v.  Edwards,  [1891]  1  Ch.  144. 
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Appoint-  appt  B.,  of,  &c.,  to  be  parish  clerk  of  the  sd  parish  church  [in 
the  room  of  C,  deced],  to  have  &  exte  the  sd  office  by  himself, 
[his  deputy  or  deputies]  durg  the  term  of  his  life,  &  durg  the 

Fees.  same  time  to  rece  &  take  all  such  wages,  fines,  fees,  dues, 

profits,  &  emolumts  as  belong,  &  are,  &  shl  be  due  to  the  sd 
office,  &  of  rt  ought  to  belong  to  the  same  in  as  full  &  ample  a 
mner  as  [the  sd  G.  or]  any  of  his  predecessors,  clerks  of  the  sd 
parish  church,  have  had  or  ought  to  have  had  as  due  &  of  rt 
accustomed.    In  wits,  &c. 


APPOINTMENTS  OF  NEW  TRUSTEES. 


PRELIMINAEY  NOTE. 


The  power  of  appointmg  new  tmstees  contained  in  Lord  Cranwoith's  Act  Statatory 
(23  &  24   Vict,  c  145,  8.  27),   was    repealed    by   the    Conv.   Act,  1881  pro^wiong 
(U  k  45  Vict.  c.  41),  and  by  a.  31,  re-enacted  with  amendments.     Thia  ^^4^^* 
section  waa  itaelf  repealed  by  the  Truatee  Act,  1898  (56  &  57  Vict.  c.  53),  ^new*°  * 
and  re-enacted,  a.  10.    The  power  nnder  the  Trustee  Act,  1893,  appliea  to  the  trustees ; 
case  of  a  trustee  dying  (expressly  including  (sub-a.  4)  in  the  case  of  a  will.  Cony.  Act, 
death  in  the  testator's  lifetime),  remaining  out  of  the  United  Kingdom  for  ^^|.\ 
more  than  twelve  months  (a  case  not  provided  for  by  Lord  Cranworth's  Act)  ^Ynstee 
{Be  Stamford,  40  Sol.  J.  114),  desiring  to  be  discharged,  or  refusing  or  being  ^ct,  1893. 
nnfit  or  incapable  to  act.    The  power  is  vested  in  the  person  or  persons,  if 
any,  nominated  for  the  purpose  by  the  instrument,  if  able  and  willing  to  act, 
or  otherwise  in  the  surviving  or  continuing  trustees  or  trustee  (which  by 
sub-s.  4  includes  a  refusing  or  retiring  trustee  if  willing  to  act,  differing  in 
this  respect  from  Lord  Cranworth's  Act),  or  the  personal  representatives  of  the 
l&st  surviving  or  continuing  trustee.    The  statutory  power  applies,  although 
the  deceased  or  outgoing  trustee  was  appointed  by  the  Court  (s.  10,  sub-s.  1) ; 
and  by  s.  37  trustees  appointed  by  the  Court  (whether  before  or  after  the 
Act)  have  all  the  aame  powers  (including  of  course  the  powers  of  s.  10)  as  if 
they  had  been  originally  apiwinted  by  the  instrument  creating  the  trust. 

The  Act  provides  (a.  10,  aub-s.  2,  which  provision  was  not  in  Lord  Inoreaae  or 
Cranworth's  Act)  that  on  an  appointment  being  made  the  number  of  trustees  reduction 
may  be  increased  or  reduced,  but  not  to  less  than  two  unless  only  one  trustee  ^  n^ii^ber. 
vas  originally  appointed. 

It  is  further  provided  (by  a.  11,  which  provision  also  was  not  in  Lord 
Cranworth's  Act),  that,  where  there  are  more  than  two  trustees,  one  of  them 
may,  with  the  consent  of  his  co-trustees  and  the  i^emon  empowered  to 
appoint  new  trustees,  be  discharged  by  deed  without  the  appointment  of  a 
new  trustee  in  Mb  place. 

All  the  above  provisions  are  to  apply  to  instruments  executed  before  as  Operation 
well  as  since  the  Act  (except  so  far  as  they  are  excluded  or  varied  by  the  ^^  •^f ^  ^^ 
terms  of  the  instrument) ;  but  the  repeal  (by  the  Conv.  Act,  1881,  s.  71)  P^^'®]"" 
of  the  clause  in  Lord  Cranworth's  Act  is  not  to  affect  the  operation  of  jQents' 
instruments  executed  before   the    Conv.  Act,  1881.      In  the  case  of   a 
settlement  or  will  executed   before    1882,  and    incorporating  whoUy  or 
partially,  and  whether  by  express  reference  or  not,  the  power  in  Lord 
Cranworth's  Act,  the  new  enactments  will  apply  as  supplemental  to  the 
former,  if  and  so  far  as  there  is  nothing  in  the  terms  of  the  instrument 
inconsistent  with  such  application,  so  as  to  enable  a  new  trustee  to  be 
appointed  in  place  of  one  who  has  gone  to  reside  abroad  (JRe  Walker,  24 
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Ch.  D.  698,  where  the  persons  nominated  by  the  settlement,  in  ip<8,  to 
appoint  new  trustees,  were  held  to  be  the  proper  persons  to  ^ercise  xne 
power  of  the  Act  of  1881 ;  -Be  Coaies,  34  Ch.  D.  370),  or  ^l^enumb^  of 
teustees  to  be  increased  or  reduced,  or  a  trustee  to  be  discharged  without 
appointing  a  new  one  in  his  place  ;  and  the  statutory  P^^^^""*      .     !~ 
operate  by  way  of  extension  of  an  express  power  contained  m  the  ins^- 
ment  in  the  absence  of  an  indication  of  a  contrary  intention  {CecUj.  i^- 
don.  28  Ch.  D.  1 ;  Be  Coate$,  vbi  mp.)  ;  and  the  statutory  power  bM  b^ 
held  to  be  free  from  a  fetter  as  regards  consents  imposed  by  ^^^^ 
power  (CecU  v.  Langdon,  uhi  «*p.).or  by  special  Act  of  Paxliainent  (i^  ^^ 
32  Sol.  J.  221),and  to  be  exercisable  where  a  husband  and  wife,  joint  aone^ 
of  an  express  power,  were  Uving  apart  and  unable  to  agree  as  to  the  appoint- 
ment (Re  Sheppard,  W.  N.  1888,  234).  i    «  *v^ 
The  saving  clause  in  s.  71  of  the  Act  of  1881,  by  which  the  rep^  of  the 
power  in  Lord  Cranworth's  Act  is  not  to  affect  the  operation  of  instxumenis 
executed  before  the  repeal,  seems  to  keep  aUve  that  power  in  cases  in  whicn 
it  had  been  incorporated  expressly  or  by  implication  in  previous  instrumente, 
and  if  BO  an  appointment  of  new  trustees  ought  in  such  case  to  be  matte 
under  the  repealed  clause,  and  not  under  the  new  one,  even  where  they  are 
concurrent,  but  some  practitioners  (it  is  beUeved)  hold  the  oontraxy  view. 
It  is  better  in  all  cases  to  refer  to  the  statutory  power  in  general  terms  ai 

follows  "  to  the  statute  in  that  behalf." 

Although  the  statutory  power  (as  weU  as  the  ordinary  express  power) 
provides  for  the  case  of  a  trustee  of  a  will  predeoewing  the  testator,  and  m 
case  of  the  death  of  aU  the  trustees  is  exercisable  by  the  personal  '©P'^sf"" 
tatives  of  the  last  survivor,  it  seems  doubtful  whether  it  would  be  ^^^^^ 
in  case  all  the  trustees  should  predecease  the  testator  (Be  Orde,  24  Ch.  U- 
271 ;  but  see  Be  Ambler,  82  S.  J.  541 ;  69  Law  T.  210 ;  Nicholson,  ▼•/^«» 
[1893]  2  Ch.  D.  51 1).    A  disclaiming  trustee  is  conceived  to  be  undoubtedly 
a  refusing  trustee  within  the  statutory  or  the  ordinary  exprees  power, 
although  by  the  effect  of  the  disclaimer  he  technicaUy  never   became  a 
trustee  ;  see  Lewin  on  Trusts,  738.    As  to  a  trustee  becoming  bankrupt,  e^ 
the  Bankruptcy  Act,  1883,  s.  147,  now  repealed  by  the  Trustee  Act,  1898 . 
and  replaced  by  s.  25.    The  statutoiy  power,  which  includes  "  unfitness, 
would  usually  be  available  in  case  of  bankruptcy  (Be  Adams,  12  Ch.  D.  634). 
But  the  provisions  of  the  Act  do  not  enable  a  new  trustee  to  be  appointed 
in  the  place  of  an  infant  (Be  TaZlaiore,  [1885]  W.  N.  191),  though  such^an 
appointment  can  be  made  by  the  Court  (Be  Bkelmerdine,  33  L.  J.  Ch.  474} 
Be  Brunt  [1883],  W.  N.  220). 

In  the  case  of  a  lunatic  trustee  (whether  so  found  or  not),  where  there  is 
no  available  express  power,  a  new  trustee  may  be  appointed  by  the  continu- 
ing trustees  under  s.  10  of  the  Trustee  Act,  1893  ;  and  a  vesting  declaration 
may  be  made  under  s.  12  of  that  Act  if  applicable  (Be  Blake,  W.  N.  1887. 
p.  173)  J  or  a  new  trustee  may  be  appointed  and  a  vesting  order  made  by 
the  Judge  in  Lunacy  under  the  Lunacy  Act,  1890  (53  Vict.  c.  5),  ss.  135,  et  «eq., 
or  by  the  lunatic  acting  by  his  committee  under  an  order  in  the  lunacy, 
Lunacy  Act,  1890,  ss.  128,  129,  and  the  Trustee  Act,  1893,  s.  40.  By  the 
Act  of  1890  (s.  342)  the  corresponding  provisions  of  the  Trustee  Acts,  185t) 
and  1852,  have  been  repealed  (except  as  to  Ireland) ;  and  by  the  Trustee  Act 
of  1893, 8. 140  of  the  Act  of  1890  has  been  repealed  and  replaced  by  s.  40 ;  see 
also  th«  definition  of  "land"  in  s.  341  of  the  Act  of  1890,  and  of  "seised" 
and  "  possessed,"  in  the  Lunacy  Act,  1891  (54  &  55  Vict.  c.  65),  s.  28.    The 
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general  power  of  appointing  new  trosteee  in  Chancery  under  the  Trustee 
Act,  1893,  8.  25,  is  also  available,  if  need  be.  The  Court  can  make  an  order 
under  this  section  where  the  trustee  is  incapable  of  acting  through  age  or 
infirmity  (as  in  Be  Lemann,  22  Ch.  D.  633 ;  Be  Barber,  39  Ch.  D.  187).  As 
to  maikifig  a  vesting  order  without  appointing  a  new  trustee,  see  Be  Leon, 
[1892]  1  Ch.  348,  infra,  p.  103.  As  to  the  case  of  the  donee  or  one  of  the 
donees  of  the  power  of  appointment  being  lunatic,  see  infra,  p.  102. 

Where  the  power  of  appointment  is  vested  in  the  continuing  trustees,  a  Appoint- 
retiring  or  refusing  trustee  is  not  a  continuing  trustee  within  the  meaning  me^t  by 
of  the  power,  and  need  not  join  in  the  appointment  (Be  Norris,  27  Ch.  D.  «J>"n«  or 
333  ;  Be  Coatee,  34  Ch.  D.  370,  following  Travis  v.  mingv>oHh,  2  Dr.  &  Sm.  ^^* 
344,  and  dissenting  from  dicta  in  Be  Olenny,  25  Ch.  D.  611) ;  and  a  lunatic 
{Re  Blake,  W.  N.  1887,  p.  173)  or  bankrupt  trustee  whose  place  is  to  be  filled 
is  in  the  same  position.    But  a  retiring  trustee  would,  of  course,  usually  be 
a  party  to  signify  his  desire  to  retire.    Where  the  power  provides  (as  in  the 
Trustee  Act,  1893,  s.  10  (4) )  that  a  continuing  trustee  shall  be  deemed  to 
include  a  retiring  or  refusing  trustee  if  willing  to  join,  an  appointment  in 
place  of  a  trustee  who  has  been  abroad  for  more  than  twelve  months  with- 
out his  concurrence  will  be  primd  fa^eie  good  {Be  Coates,  34  Ch.  D.  370)  ;  and 
it  would  seem  that  a  trustee  who  is  displaced  on  the  ground  of  absence 
abroad  is  not  a  "  retiring  "  trustee  at  all,  as  it  is  immaterial  whether  he 
consents  to  retire  or  not,  so  that  the  appointment  would  not  be  invalidated 
by  proof  that  he  was  competent  and  willing  to  join.    The  provision  enabling 
.  a  retiring  trustee  to  appoint  is  useful  on  the  retirement  of  a  sole  trustee  or 
of  all  the  trustees  simultaneously,  as  it  enables  the  appointment  to  be  made 
without  the  circuity  of  two  deeds,  which  would  otherwise  be  necessary.    A 
I>ower  g^ven  (as  in  ^e  Acts  of  1881  and  1893)  to  the  personal  representatives 
of  the  last  surviving  or  continuing  trustee  is  exercisable  by  the  representa- 
tives of  a  sole  trustee  (JBe  Shafio,  29  Ch.  D.  247).    The  representatives  of  a  By  ropre- 
deceased  trustee  are  of  course  not  bound  to  exercise  such  a  power,  and  may  Bentatives 
reasonably  refuse  to  assume  the  responsibility  of  so  doing,  and  will  not  be  ^f  deoessed 
chargeable  with  the  costs  occasioned  by  their  refusal  (JBe  KnigM,  26  Ch.  D. 
82)  ;  if  they  do  make  the  appointment,  it  is  desirable  to  get  the  principal 
beneficiaries  to  join  in  the  deed  to  testify  their  approval.    The  representa- 
tives can  exercise  the  power  before  probate.    It  is  doubtful  whether  special 
executors  of  trust  estates  can  exercise  the  power  (JBe  Poflrl^  Trust,  [1894] 
1  Ch.  701). 

Trusts  and  })ower8  in  settlements  and  wills  are  frequently  expressly  Repnsen- 
oontinued  to  the  representatives  (real  or  personal  as  the  case  maybe)  of  the  tatives  of 
last  surviving  trustee ;  and  even  where  a  trust  is  vested  in  the  "  trustees  or  ^b^,  ^^^ 
trustee  for  the  time  being  "  {Be  MoHon,  15  Ch.  D.  143)  or  in  "  the  acting  ^^jj«  _ 
trustees  "  {Be  Cunningham,  [1891]  2  Ch.  567),  it  may  be  executed  by  the  heirs  ^  ^j,^^ 
of  the  survivor  on  his  death  before  1882 ;  but  although  in  such  a  case  the  exUnt 
representatives  may  be  enabled  to  execute  the  trusts  partially  or  even  wholly,  trustees, 
this  does  not  of  course  constitute  them  trustees  of  the  instrument  except  in  a 
limited  sense  (see  as  to  this  Lewin  on  Trusts,  p.  534 ;  Dart,  V.  &  P.,  p.  682,  so 
that  new  trustees  in  that  case  must  be  appointed  in  the  place  of  the  deceased 
trustees,  and  not  of  the  representatives  of  the  last  survivor  of  them. 

Where  the  donee  of  the  power  of  appointment  or  consenting  to  the  Donee  of 
appointment  is  a  lunatic  so  found,  the  power  of  appointment  (if  it  is  vested  power  of 
iu  the  lunatic  in  the  character  of  a  trustee  or  guardian),  or  of  consenting  to  *PPointuig 
the  appointment^  may  be  exercised  by  the  committee  by  the  authority  of  an  jl-*^?**^ 
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order  of  the  Judge  in  Lunacy  under  the  Lunacy  Act>  1890,  as.  128, 129  (see 
Be  Shortridge,  [1895]  1  Ch.  278)  ;  and  if  the  donee  of  the  power  is  a  trustee, 
a  vesting  order  may  be  made  under  a.  129,  or  as.  185—139.  The  appoint- 
ment may  also  (where  a  vesting  order  is  required  and  can  be  made  under 
the  Act)  be  made  by  the  Judge  in  Lunacy  tinder  s.  141,  which  applies 
whether  the  lunatic  has  been  bo  found  or  not  (see  sa.  129  and  136 — 139,  and 
the  definition  of  ''lunatic"  in  s.  341)  ;  and  would  be  available  where  one  of 
several  trustees  donees  of  the  power  is  lunatic.  The  general  powers  of 
making  appointments  and  vesting  orders  contained  in  the  Trustee  Act,  1893, 
88.  25,  26,  may  also  be  had  recourse  to  if  applicable  (see  as  to  the  jurisdic- 
tion above,  p.  101  et  teq.).  And  where  there  is  an  ezpreas  power,  but  it  is  not 
available,  the  appointment  may  admit  of  being  made  under  the  Trustee  Act, 
1898,  8. 10 ;  see  CecU  v.  Langdon,  28  Ch.  D.  1 ;  J8e  Bheppard,  W.  N.  1888,  234. 

Where  the  power  of  appointing  or  consenting  to  the  appointment  of  new 
trustees  is  vested  in  the  tenant  for  Hfe  or  other  beneficiary,  it  is  not  affected 
by  the  alienation  (whether  partial  or  total)  of  his  interest,  and  is 
exercisable  without  the  consent  of  the  alienee :  Hardaker  v.  Moarhouse,  26 
Ch.  D.  417. 

The  pendency  of  an  action  for  administration  of  the  tmsts  under  the 
Court  does  not  displace  the  power,  but  after  a  decree  or  order  for  adminis- 
tration ha8  been  made  it  can  only  be  exercised  subject  to  the  approval 
of  the  Court  (Be  Oadd,  23  Ch.  D.  134;  Thomaa  v.  WiUiamt,  24  Ch.  D.  558; 
Be  NorrU,  27  Ch.  D.  333)  ;  except  in  the  case  of  an  old  suit  or  action,  which, 
though  technically  alive,  is  practically  at  an  end.  Where  there  is  no  action, . 
the  exercise  of  the  power  cannot  be  interfered  with  by  the  Court  under  the 
powers  of  the  Trustee  Act,  1893,  or  otherwise  {Be  Higginbottom,  [1892] 
8  Ch.  132). 

Under  the  ordinary  express  or  the  statutory  power  there  is  of  course  no 
invalidity  in  the  appointment  of  one  of  the  beneficiaries,  or  a  female,  or  a 
person  living  abroad,  although  such  an  appointment  would  not  in  general 
be  made  by  the  Court.  As  to  the  appointment  by  the  Court  of  a  person 
resident  abroad,  see  Be  Freeman,  37  Ch.  D.  148  ;  and  of  a  beneficiary  who  is 
also  a  donee  of  the  power,  see  Tempest  v.  JDord  Camoys,  W.  N.  1888,  p.  17. 
The  donee  of  the  power  cannot  appoint  himself  (Be  Skeats,  42  Ch.  D.  522 ; 
Be  Newen,  [1894]  2  Ch.  297).  As  to  the  appointment  by  the  Court  of  the 
nominees  of  a  company,  who  guarantee  the  due  performance  of  the  trusts, 
see  Be  Brogden,  W.  N.  1888,  p.  238. 

Although  the  power  usually  authorises  the  number  of  trustees  to  be 
increased  on  an  appointment,  and  this  is  expressly  provided  for  by  the 
statute,  the  number  cannot  (in  the  absence  of  express  authority,  which  is 
rarely  given,  and  is  not  given  by  the  statute)  be  increased  by  appointing  an 
additional  trustee  except  on  an  appointment  to  fill  a  vacancy  (Be  Chregson, 
84  Ch.  D.  209),  so  that  this  could  only  be  effected  by  the  circuity  of  two 
deeds ;  but  the  Court  has  jurisdiction  to  make  such  an  appointment  (Bt 
Brackenbury,  10  Eq.  45 ;  Be  Oregson,  t^H  sup.).  A  reduction  in  the  number 
may  also  usually  be  effected  either  on  the  occasion  of  an  appointment  to  fill 
a  vacancy  (whether  under  the  statutory  or  ordinary  express  power),  or  by 
the  retirement  of  a  trustee  without  a  fresh  appointment  (under  s.  11  of  the 
Act  of  1893)  ;  and  although  it  would  not  of  course  usually  be  proper  to 
reduce  the  number  below  two,  and  under  the  statutoiy  power  this  could  not 
usually  be  done  (see  above),  under  an  express  power  worded  in  the  ordinary 
form  such  a  reduction  would  not  invalidate  the  appointment  (see  West  of 
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England  Bank  v.  Murek,  23  Ch.  D.  138).  Although  orders  to  the  contrary 
have  been  made  in  some  cases,  the  more  recent  practice  of  the  Court  has 
been  not  to  remoye  a  lunatic,  bankrupt,  or  absconding  trustee  by  appointing 
the  other  trustees  to  be  trustees  to  his  exclusion ;  the  more  proper  course 
being  to  keep  up  the  number  by  appointing  a  new  trustee  in  his  place  (Be 
A$ion,  23  Ch.  D.  217 ;  Be  Lamb,  28  Ch.  D.  77 ;  B«  Gardiner,  33  Ch.  D.  590) ; 
Meeus,  where  the  whole  fund  is  immediately  distributable  (Be  Martyn,  26  Ch. 
D.  745)  ;  and  where  the  trusts  are  being  administered  by  the  Court  and  the 
funds  when  received  by  the  trustees  are  to  be  paid  into  Court  (Davies  v. 
Hodgson,  32  Ch.  D.  225)  ;  and  under  the  Lunacy  Act,  1890,  53  Vict.,  c.  5, 
ss.  135, 136,  a  vesting  order  was  made  where  there  were  four  trustees  without 
appointing  a  new  one ;  Be  Leon,  [1892]  1  Ch.  348. 

By  the  Trustee  Act,  1893,  s.  10  (2)  (re-enacting  the  5th  section  of  Con  v.    Appoint- 
Act,  1882)  (which  also  applies  to  trusts  previously  created),  it  is  provided   "*«o*  ^^ 
that  on  an  appointment  of  new  trustees  the  trusts  may  be  severed  by  the   T^I^ 
appointment  of  separate  trustees  for  any  part  of  the  trust  property  held  on   f^^  ^^^  ^f 
distinct  trusts ;  and  this  appUes  although  in  a  certain  event  the  trusts  may   the  trust 
coalesce  (Be  Hetherington,  34  Ch.  D.  211).     It  was  held  that  new  trustees   property 
could  not  be  appointed  under  that  enactment  as  to  a  part  of  the  property,   ^f  1^.  ^^ 
unless  an  appointment  was  made  at  the  same  time  of  new  trustees  of  the   ^^?^ 
other  part  (Savile  v.  Couper,  36  Ch.  D.  520;  JBe  NeehiU,  19  L.  B.  Ir.  509; 
contrary  to  the  opinion  expressed  in  Be  Paine,  28  Ch.  D.  725) ;  but  by  the 
Conv.  Act,  1892,  55  &  56  Vict.,  c.  13,  s.  6,  repealed  by  the  Trustee  Act,  and 
re-enacted  by  s.  10  (2),  the  Act  has  been  extended  so  as  to  enable  this  to  be 
done.    The  Court  possessed  jurisdiction  in  this  respect  under  the  Trustee 
Act,  1850,  s.  32  (Be  Moss,  37  Ch.  D.  513),  now  replaced  by  the  Trustee  Act, 
1893,  s.  25  (1). 

Where  by  the  Settled  Land  Act,  1882  (45  &  46  Vict.,  c.  38),  s.  2  (8),  or  (in  Tnutees 
the  case  of  a  settlement  by  way  of  trust  for  sale),  by  s.  63  (1),  the  trustees  ^^^  ^^^ 
are  also  made  trustees  for  the  pxurpoees  of  the  Act,  newly  appointed  trustees   ^f^![L°^«. 
win  necessarily,  by  virtue  of  the  appointment,  become  trustees  for  the  ^]^  j^^j 
purposes  of  the  Act  without  the  insertion  of  any  express  words  to  that  effect  Act,  1882. 
in  the  appointment  (see  the  Trustee  Act,  1890,  s.  10  (2),  (3),  re-enacting  the 
Conv.  Act,  1881,  s.  31  (5).   In  Be  Wilcock,  34  Ch.  D.  608,  it  was  doubted  whether 
the  power  of  appointing  new  trustees  in  the  Conv.  Act,  1881,  s.  31,  applied 
to  trustees  appointed  by  the  Court  under  the  Settled  Land  Act,  s.  38. 
Having  regard  to  ss.  31  (1,  5)  and  33  of  the  Conv.  Act,  1881  (see  above),  and 
to  the  definition  in  s.  2  of  the  word  "  instrument "  as  including  "  Act  of 
Parliament,"  it  is  difficult  to  see  that  there  was  any  ground  for  this  doubt ; 
but  it  has  now  been  removed  by  the  Trustee  Act,  1893,  s.  47,  re-enacting  the 
Settled  Land  Act,  1890  (53  &  54  Vict.,  o.  69),  s.  17,  enacting  that  all  the 
powers  and  provisions  of  the  Act,  as  to  the  appointment  of  new  trustees  and 
the  discharge  and  retirement  of  trustees  are  to  apply  to  trustees  for  the 
purposes  of  the  Settled  Land  Acts,  1882  to  1890,  whetiier  appointed  by  the 
Court  or  not. 

The  Trustee  Act,  1893,  s.   12,  re-enacting  the  Conv.  Act,  1881,  s.  34,   Clause 
enables  the  appointor  upon  the  appointment  of  a  new  trustee  to  make  a  enabling 
declaration  operating  to  vest  the  trust  estate  in  the  continuing  and  new   ^'^^^  ^' 
trustees  without  any  conveyance  or  assignment ;  and  provides  that  the   ^g-*^  u^ 
like  declaration  may  be  made  by  the  retiring  snd  continuing  trustees  and   declara- 
the  person  empowered  to  appoint  new  trustees,  where  a  trustee  is  discharged  tion. 
under  s.  11  without  appointing  a  new  trustee  in  his  place. 
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This  enactment  applies  to  "any  estate  or  interest  in  land"  (as  that  woird 
is  defined  in  section  50),  or  "  in  any  chattel,"  and  "  the  right  to  reoover  and 
receive  any  debt  or  other  thing  in  action  " ;  but  by  sub-s.  3  does  not  extend 
to  the  legal  estate  in  copyholds,  or  to  legal  mortg^ages,  or  to  shares,  stock, 
&o.,  transferable  only  in  books  kept  by  a  company  or  other  body,  or  in 
manner  prescribed  by  Act  of  Parliament. 

Although  it  would  have  been  better  if  the  property  as  to  which  a  vesting 
declaration  may  be  made  had  been  described  by  a  short  form  of  words  of  the 
most  sweeping  and  general  import,  comprising  real  and  personal  estate  of 
every  description,  and  not  depending  on  a  definition  (with  the  necessary 
exceptions),  the  expressions  used  in  the  Act  are  sufficiently  comprehensive, 
since  they  include  land  of  every  tenure  (except  the  legal  estate  in  copyholds 
and  in  mortgaged  land)  and  incorporeal  hereditaments ;  chattels  personal, 
such  as  furniture  and  heirlooms ;  legal  debts  and  choses  in  action,  such  as 
gross  and  annual  sums  secured  by  bond  or  covenant  (including  a  debt 
secured  by  mortgage,  although  the  legal  estate  in  the  land  cannot  be  vested 
under  the  Act),  and  policies  of  assurance  ;  equitable  choses  in  action,  such 
as  a  reversionary  interest  in  personalty,  a  share  of  a  residuary  estate,  or  a 
merely  equitable  interest  in  a  mortgage  (where  the  security  is  legally  vested 
in  third  parties,  as  in  the  case  of  a  contributory  mortgage),  or  an  equitable 
mortgage  (the  legal  estate  being  outstanding  in  a  prior  mortgagee  or  other- 
wise). As  regards  equitable  interests,  although  a  formal  conveyance  or 
assignment  is  usual,  especially  in  the  case  of  real  estate,  there  is  no  absolute 
necessity  for  it,  as  the  right  passes  to  the  new  trustees  by  virtue  of  their 
appointment.  Shares,  stocks,  and  debentures,  &o.,  of  companies  and  public 
bodies  must  be  transferred  in  the  usual  way.  Securities  "  to  bearer  "  must  of 
course  be  transferred  by  actual  delivery,  and  should  be  deposited  in  a  bank 
or  otherwise  so  as  to  be  under  the  joint  legal  control  of  all  the  trustees. 

Where  the  property  is  vested  by  a  declaration  containing  only  a  preneral 
description,  it  may  be  convenient  to  some  extent  to  follow  the  language  of 
the  Act  in  the  description,  except  that  (a  caution  which  the  writer  has  found 
to  be  by  no  means  superfluous)  the  draftsman  must  beware  of  using  the 
word  "  land "  alone  as  descriptive  of  hereditaments,  since  that  word  would 
not  of  course  in  a  deed  have  the  comprehensive  import  which  is  given  to  it 
in  the  Act  (s.  50). 

The  means  of  vesting  the  trust  estate  by  declaration  is  specially  valuable 
where  the  outgoing  trustee  is  under  incapacity  or  absent ;  but  it  would 
have  been  more  so  if,  instead  of  excepting  copyholds,  the  clause  had  enabled 
the  appointor  to  convey  them,  or  to  nominate  some  other  person  to  do  so, 
by  analogy  to  the  Trustee  Act,  1850;  and  if  the  exception  of  mortgages  had 
also  been  omitted.  The  latter  exception  was  evidently  inserted  with  refer- 
ence to  the  practice  of  taking  and  transferring  mortgages  to  trustees  without 
disclosing  the  trust ;  but  there  was  no  need  for  the  exception,  as  it  is  in  the 
option  of  the  appointor  to  use  the  Act  or  not ;  and  there  is  no  apparent  reason 
why  he  should  noft  have  the  power  to  do  so  in  this  case,  especially  as  a 
vesting  order  under  the  Trustee  Act  necessarily  discloses  the  trust.  These 
two  exceptions  necessitate  applications  to  the  Court  for  vesting  orders  where 
they  might  have  been  saved ;  but  the  exception  of  stocks  and  shares,  &c, 
appears  to  be  inevitable,  as  an  order  of  the  Court  could  scarcely,  with 
safety,  be  dispensed  with  in  those  cases. 

An  order  vesting  the  trust  estate  or  appointing  a  person  to  convey  or 
transfer  it  may  be  made  in  case  of  lunacy  under  the  Lunacy  Act,  1890 
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(see  above,  p.  102),  where  a  new  trustee  has  been  preTionsly  appointed  by  trustee 
deed  (Be  Vicat,  33  Ch.  D.  103;  Be  Jones,  ib.,  414 ;  Be  Baiho,  39  Ch.  D.  189,  J***  ^^ 
where  two  new  trustees  had  been  appointed  in  place  of  one  lunatic  and  F'^^^^'Jlf 
another  abroad,  cases  decided  under  the  repealed  sections  of  the  Trustee  \^j  ^^^ 
Act,  1850)  ;  and  this  may  be  made  available  in  the  case  of  mortgages  or 
copyholds  or   stocks  which  cannot  be  vested  by  declaration   under  the 
Cony.  Act.    But  under  s.  26  of  the  Trustee  Act,  enabling  such  orders  to  be 
made  in  Chancery  on  an  appointment  of  new  trustees  by  the  Court,  there  is 
no  jurisdiction  to  do  so  where  the  trustee  hss  already  been  validly  appointed 
by  deed,  and  the  Court  will  not  reappoint  the  trustee  in  order  to  lay  a 
foundation  for  making  a  vesting  order ;  Be  Vicat,  33  Ch.  D.  103 ;  i2e  Dewhirst, 
S3  Ch.  D.  416,  overruling  Be  DalgleUh,  4  Ch.  D.  143 ;  and  see  Be  Batho,  39 
Ch.  D.  189.    This  may  possibly  in  some  cases  cause  difficulty. 

The  power  to  vest  the  trust  estate  by  declaration  is  also  valuable  in  Other  cases 
the  following  cases : — ^where  the  trustees  are  all  dead,  and  there  is   no  ^here  vest- 
representative  of  the  last  surviving  trustee,  or  his  concurrence  cannot  be  ^^.  ^^^'^ 
obtained;  where  all  the  trustees  have  disclaimed;  and  where   (as  some-  xiaeiul 
times  happens)  the  legal  estate  has  not  been  properly  conveyed  on  a  former 
appointment  of  trustees,  in  which  case,  although  the  vesting  declaration 
must  be  contained  in  the  same  deed  as  the  appointment,  there  seems  no 
reason  why  it  should  not  be  efficaciously  made  on  a  subsequent  appointment. 
As  to  the  form  of  order  of  Court  vesting  the  legal  estate  in  land  where 
there  is  no  representative  of  the  surviving  trustee,  having  regard  to  s.  10  of 
the  Trustee  Act,  1893,  see  Be  PUliTig,  26  Ch.  D.  432  ;  £«  WiUiams,  36  Ch.  D. 
231 ;  which  may  serve  as  a  g^de  for  framing  a  vesting  declaration  in  the 
like  case. 

The  vesting  of  the  trust  estate  by  declaration  may  also  occasionally  be  Case  of 
usefully  adopted  where  a  married  woman  is  a  trustee,  to  save  the  expense  tmsiee 
of  acknowledgment,  the  provision  in  the  V.  and  P.  Act,  1874,  87  &  38  Vict.,   ^^^.\ 
c  78,  s.  6,  repealed  and  re-enacted  by  the  Trustee  Act,  1893,  s.  16,  enabling  ^^J^][q 
a  married  woQum  to  convey  trust  estates  as  if  she  were  sole,  applying  only 
where  she  is  a  bare  trustee  (as  to  which  see  Chrittie  v.  Ovington,  1  Ch.  D. 
279 ;  Morgan  v.  Swansea,  ^c.  Authority,  9  Ch.  D.  582  ;  £e  Docwra,  29  Ch.  D. 
693 ;  Be  Cunningham,  [1891]  2  Ch.  567 ;  and  see  the  use  of  the  expression 
"  bare  trustee  "  in  the  Charitable  Trusts  Act,  1863,  16  &  17  Vict  o.  137,  s. 
50) ;  and  it  is  doubtful  whether  the  case  is  altered  by  the  Married  Women's 
Property  Act,  1882,  45  &  46  Vict.,  c  75,  as  until  it  has  been  so  decided  it 
cannot  be  treated  as  dear  that  that  Act  applies  to  land  vested  in  a  married 
woman  as  a  trustee. 

The  vesting  declaration  must  be  contained  in  the  same  deed  by  which  the  Vesting 
new  trustee  is  appointed,  or  the  retiring  trustee  is  discharged  under  s.  11  of  declaration 
the  Trustee  Act,  1893,  repealing  and  re-enacting  the  Conv.  Act,  1881,  s.  moB^be 
32 ;  but  in  the  latter  case  the  property  can  be  vested  by  conveyance,  as  the  f? %•  same 
retiring  and  continuing  trustees  must  all  be  parties  to  the  deed.    The  d^ed. 
declaration  is  to  vest  the  property  in  "  the  persons  who  by  virtue  of  the 
deed  become  and  are  the  trustees  for  performing  the  trust,"  as  joint  tenants. 

The  vesting  declaration  has  so  much  advantage  in  point  of  simplicity.  As  to  use 
brevity,  and  adaptability  to  various  cases  over  a  conveyance  of  the  trust  of  vesting 
estate  in  the  old  form,  that  it  has  come  into  considerable  use  in  practice  in  declaration 
preference  to  the  other  method.  ^  practice. 

In  construing  the  above  enactments  in  the  Conv.  Acts,  it  must,  of  course, 
be  borne  in  mind  that  by  the  Interpretation  Act,  1889  (52  &  53  Vict.,  c. 
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63),  8. 1,  in  these  Acts,  as  in  all  Acts  passed  after  18S0,  the  sin^^nlar  indades 
the  plural,  and  vice  versA,  unless  a  contrary  intention  appear. 

As  to  the  appointment  of  new  trnstees  of  land  held  in  tmst  for  religions 
or  educational  purposes,  see  the  Trustees  Appointment  Acts,  1850  to  1890, 
namely,  13  k  14  Vict.  c.  28  (Pete's  Act),  32  &  38  Vict.,  c  26,  and  53  &  54 
Vict.  c.  19,  by  s.  3  of  which  the  power  of  appointment  contained  in  any 
other  Statute  for  the  time  being  in  force  is  made  applicable. 

As  to  the  appointment  of  new  trustees  on  summons  see  R.  8.  .C,  Order 
55,  rule  13a. 

As  to  the  responsibility  of  a  trustee  who  retires  with  the  knowledge  that 
his  retirement  is  likely  to  be  followed  by  a  breach  -of  trusty  see  Lewin,  752, 
and  cases  there  referred  to ;  and  as  to  the  duty  of  an  incoming  trustee  to 
see  that  the  trust  estate  is  in  a  proper  state  of  investment,  see  Lewin,  217 ; 
and  as  to  his  freedom  from  responsibility  in  respect  of  incumbrances  affecting 
the  trust  estate  which  are  not  disclosed  to  him,  though  known  to  the 
retiring  trustee,  see  Halhws  v.  Lloyd,  39  Ch.  D.  686. 

As  to  the  stamp  duty  on  appointments  of  new  trustees,  see  the  Stamp  Act, 
1891,  Sched.  tit.  AppoiNTifSNT  ;  Hadgett  v.  The  Cwnimi$Bioner$,  ^c,  3  Ex.  D. 
46 ;  4  Dav.  Prec.,  609. 

As  to  the  costs  of  the  appointment,  see  Harvey  v.  OUiver,  W.  N.  1887,  p. 
149  ;  31  Sol.  J.  640. 

See  further  as  to  appointments  of  new  trustees,  Lewin  on  Trusts,  728  et 
seg. ;  4  Dav.  Prec.  606  ei  $eq.  ;  Elph.  Introd.  p.  484. 


CLAUSES. 


Appoint- 
ment of 
trustee 
where  the 
power  is 
contained 
in  the  set- 
tlement or 
will,  with 
variations. 


Appoint- 
ment of 


I.  In  exercise  of  the  power  for  this  ppose  by  the  hinbfe 

recited  indre  of  the  day  of  ,  or^  "  by  the  within 

written  indre,"  or^  " ppl  indre,"  or,  "by  the  hinbfe  recited 
will  of  the  sd  X.,"  given  to  the  sd,  donee  or  donees  of  power,  & 
of  every  or  any  other  power  enablg  him  [them]  in  this  behalf 
he  the  sd,  donee,  doth  [they  the  sd,  donees,  do]  hby  (a)  appt 
the  sd,  new  tree  or  trees,  to  be  a  tree  [trees]  in  the  place  of  the 
sd,  deced  or  outgoing  tree  or  trees,  for  the  pposes  of  the  sd  indre 

of  the day  of ,  or,  **  the  within  written  indre,"  or, 

"the  sd  will  [&  codls]  of  the  sd  X.,"  or  such  of  the  same 
pposes  as  may  be  subsistg  and  capable  of  takg  effect. 

n.  In  bxbrcisb  of  the  power  for  this  ppose  by  the  statute  in 

(a)  If  the  consent  of  any  i>er8on  is  required  to  the  appointment,  add 

here  **  with  the  consent  (hby  testified)  of  the  sd  consentg  pty 
or  pties." 
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that  behalf  or,  if  the  statutory  power  is  exply  incorpd  with  or  trustee 
miht  varion  in  the  instrumt  creatg  the  trusty  "  by  the  jt  operon  ^tutory 
of  the  settlemt  or  willy  &  "  the  statute  in  that  behalf  "  given  vo^^t  (6). 
to  the  sd,  donee  or  donees  of  power y  &  of  every,  &c.,  as  in  last 
form, 

m.  In  exercise,  &c.,  as  above  form  I.  or  77.,  he  the  sd,  Appoint- 
doneey  doth  [they  the  sd,  doneeSy  do]  hby  appt  the  sd,  new  tree  more  thim* 
or  treeSy  to  be  a  tree  [trees]  in  the  place  of  the  sd,  deced  or  one  set  o£ 

trustees. 

outgoing  tree  or  trees,  for  all  the  pposes  for  wch  the  sd,  deced  or 
outgoing  tree  or  tree's,  was  [were]  appted  a  tree  [trees]  by  the 
sd,  settlemt  or  wiU,  or  as  the  case  may  be,  or  such,  &c.,  as  in 
form  7. 

IV.  The  sd  A.  &  B.,  apptorsy  hby  declare  that  all  &  singr  the  Declaration 
hds,  revy  intts,  pols,  things  in  action,  chattels,  effects,  &  ppty  J^*^. 
specified  in  the  schdle  hto,  &  the  rt  to  rece  &  recover  all  such  tate  (c). 
things  in  action,  or  as  the  case  may  be,  &  all  other  (if  any) 

hds,  chattels,  &  ppty,  whether  real  or  psonal  (includg  things 
in  action,  &  the  rt  to  rece  &  recover  the  same),  wch  are 
now  subjt  to  the  trusts  of  the  sd  indre  of  settlemt  of,  &c.,  or, 
"  the  sd  will  &  codls  of  the  sd  X.,"  (not  being  a  legal  este  or 
intt  in  copyhd  or  customary  lands  or  hds,  &  not  being  lands  or 
hds  vested  in  the  sd,  outgoing  d  continug  treeSy  or  any  of  them, 
by  way  of  mtge  for  securg  moy  subjt  to  the  sd  trusts)  shl  vest 
in  the  sd,  continug  d  new  trees,  their  hrs,  exs,  ads,  &  assns 
resply  (accdg  to  the  nature  of  the  ppty),  as  jt  tenants  for  all 
such  este  &  intt  as  the  sd,  outgoing  d  continug  trees,  or  any  of 
them  had  thrin  resply  immedly  bfe  the  exon  of  these  psnts,  & 
upon  the  trusts  &  subjt  to  the  powers  &  provons  applicable 
thto  resply  by  virtue  of  the  sd  indre  of  settlemt,  or,  "  will  & 
codls,"  or  orwise. 

V.  And  it  is  hby  agrd  &  decld  that  the  sd,  new  d  continug  Declaration 
(if  any)  trees,  their  [hrs]  (e),  exs,  ads,  &  assns,  shl  hold  the  sd,  o^t'»"t(<i)- 
stks,  shares,  dc.  [when  the  same  shl  have  been  transferred 

(b)  See  aboYe,  p.  99. 

(c)  See  p.  103  et  seq. ;  and  for  a  form  where  a  trustee  retires  without  a  new 
tnutee  being  appointed  under  the  Trustee  Act,  1898,  a.  11,  see  infra,  p.  129. 

(d)  This  clause  though  usual  is  of  course  not  necessary,  as  the  trustees  As  to  de- 
most  necessarily  hold  the  property  upon  the  trusts  whether  they  so  declare  claration 
or  not.  The  declaration  if  amounting  to  a  covenant  (see  Isaacson  v.  Hartoood,   ^^  tmst. 


(e)  See  note  (a)  next  page. 
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into  their  names],  or^  ''  all  &  singr  the  sd 


&  premes 


Power  for 
solicitor- 
trostee  to 
charge 


[when  the  assarce  &  transfer  thof  shl  have  been  made  to  them 
as  afsd]  "  upon  the  trusts  <fc  subjt  to  the  powers  &  provons 
applicable  thto  [or  upon,  &  subjt  to  wch  the  same  ought  to  be 

held]  by  virtue  of  the  sd  indre  of  the day  of ,  or, 

"  will  [&  codls]  of  the  sd  X."  or  orwise. 

VI.  And  the  sd  tenant-for-life  doth  hby  covt  with  the  sd 
solor-tree  that  he,  the  sd  solor-tree  shl  be  entled  to  make  & 
rece,  &  that  the  sd  tenant- for-life,  his  hrs,  exs,  or  ads,  will 
pay  or  procure  to  be  pd  to  the  sd  solor-tree  all  such  chges  & 
emolumts  for  business  done  by  him  in  relon  to  the  exon  of  the 
trusts  of  the  within  written  indre,  as  he  wd  have  been  entled 
to  make  &  rece  in  respt  thof,  if  he  had  not  been  a  tree  (ft)]. 


Kecitals. 


Word 
"heirs," 
when  re- 
quired. 


PRECEDENTS. 
I. 

APPOINTMENT,  by  the  surviving  Tbnant  for  Life  of 
a  Setilement  of  Money  in  the  funds,  of  New  Trustees 
in  the  place  of  deceased  or  retiring  trustees,  tJie 
Changes  of  Investment  and  other  dealings  with  the 
trust-funds  not  being  fully  recited  (endorsed  on  the 
Settlement)  (c). 

THIS  INDRE,  made,  &c.,  Betn  A.,  of,  &c.,  widow,  formerly 
B.  within  named,  1;  C,  retirg  tree,  2 ;  D.,  continug  tree,  8; 
E.  &  F.,  new  trees,  4.    Whab  a  marre  betn  the  within  named 

3  Ch.  225),  and  the  deed  is  executed  by  the  trosteeB  (Richardson  ▼.  Jenkim, 
1  Dr.  477) »  would  create  a  specialty  debt  in  an  action  for  breach  of  trust,  so 
as  to  improTe  the  remedy  against  them,  haying  regard  to  the  Trustee  Acty 
1888,  8.  8 ;  but  this  is  of  smaU  moment. 

(a)  By  the  effect  of  the  Cony.  Act,  1881,  s.  30,  as  modified  by  the  Copy- 
hold Act,  1894,  s.  88,  the  word  '*  hrs  "  is  not  required  except  in  the  case  of 
copyholds  to  which  the  trustees  haye  been  admitted. 

(6)  As  to  the  right  of  a  solicitor-trustee  to  charge,  see  infra,  Ssttlb- 
MENT8.  Of  course  this  is  a  mere  personal  coyenant  of  the  coyenantor  and 
does  not  affect  the  other  cestui  que  trusts. 

(-c)  It  is  desirable  that  the  deed  should  be  executed  by  the  new  trustee 
to  signify  his  acceptance  of  the  ofice.  As  to  the  consent  of  a  new  trustee  to 
act  where  the  appointment  is  made  by  the  Court,  see  B.  S.  C,  Order  88, 
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K.  &  B.,  now  A.  was  duly  solemnised  shortly  after  the  exon  of  Marriage, 
the  within  written  indre :  And  whas  the  sd  K.  died  on  the  Death  of 

day  of ;  And  whas  divers  changes  in  the  investmt 

of  &  other  dealgs  with  the  trust-funds  comprd  in  or  subjt  to  state  of 
the  trusts  of  the  within  written  indre  have  from  time  to  time  ^^ 
taken  place,  <fc  portions  thof  have  been  applied  or  disposed  of 
for  the  advancemt  of  chn  of  the  sd  marre,  &  orwise,  psuant  to 
the  trusts  &  powers  of  the  sd  indre,  &  the  trust-funds  now 
remaing  subjt  to  the  subsistg  trusts  thof  consist  of  the  sum  of 

£ 2|  p.c.   Consold  Stk,  &  £ Deb.  Stk  of  the 

lUy  Co. :  And  whas  the  within  named  L.,  deced  tree^  died  on  Death  of 
the day  of :  And  whas  the  sd  C.  is  desirous  of  being   ™ 

Deaire  to 

dischged  from  the  trusts  of  the  within  written  indre :  And  retire. 
WHAS  the  sd  A.  is  desirous  of  apptg  the  said  E.  &  F.  to  be  trees  Desire  to 
of  the  same  indre  in  the  place  of  the  sd  L.  &  G. :  And  whas  *p^"* 

_    Fands  to 

the  sd  respive  sums  of  stk  are  intd  to  be  forthwith  transferred  be  traua- 
by  the  sd  C.  &  D.  into  the  jt  names  of  the  sd  D.,  E.,  &  F.  (d).  ^®"^- 
NOW  THIS  INDRE  WITNETH  that  in  exercise,  &c.,  appt  by  Appoint- 
A.  ofE.  do  F.  as  new  trees  in  place  of  L.  d  C,  p.  106,  Declon  ™^" 
of  trust,  p.  107.     In  wits,  &c.  (e). 


II. 

APPOINTMENT  6y  Surviving  Trustees,  with  the 
consent  of  the  Husband  and  Wipe,  of  a  New  Trustee 
in  the  phce  of  a  Deceased  Trustee  of  a  settlement  of 
Personalty,  consisting  of  a  Beversionary  ifitei-estt  in 
Stock,  receivable  on  the  d^Mh  of  the  wife's  father,  an 
Annuity  covenanted  to  be  paid  hy  the  latter  during  his 
life,  and  a  sum  secured  by  the  Bond  or  Covenant,  and 

T.  19a.  For  variations  where  the  deed  is  supplemental  to  the  settlement 
instead  of  being  endorsed,  see  above,  p.  71,  note ;  and  below.  Precedent  VII. ; 
as  to  various  points  of  law  and  practice,  see  note  above,  p.  99. 

(d)  The  transfer  of  the  funds  ought  not  in  strict  propriety  to  be  made 
till  after  the  appointment,  but  is  sometimes  made  before. 

(e)  Where  special  formalities  of  execution  are  prescribed  by  the  power,  Special  for- 
the  deed  may  be  executed  according  to  such  formalities,  or  in  the  presence   malities. 
of  two  witnesses  in  the  ordinary  mode,  see  22  &  23  Vict.,  o.  35,  s.  12. 

Neglect  of  this  may  invalidate  the  appointment. 


no 
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Recitals. 

Death  of 
trustee. 

Wife's 
father 
liying. 

Besire  to 
ai^point. 

Appoint- 
ment. 

Assign- 
ment. 

As  to  form 
of  convey- 
ance of 
trust  estate 
wherr  there 
is  a  con- 
tinuing 
trustee. 


As  to 
implied 
covenant 
against 
incum- 
brances. 


a  Policy  on  the  life  of  the  Husband.  There  having 
been  a  prior  endorsed  appointment  of  a  New  Tbustee. 
Assignment  of  the  trust  property  by  the  Surviving 
Trustee  to  Himself  and  the  New  Trustee  (a). 
{Endorsed  on  the  settlement.) 

Pasties,  the  above  named  K.,  the  tree  appted  by  the  prior 
endorsed  deed,  1 ;  the  within  named  A.,  &  B.  his  wife,  formerly 
C.  within  named,  2  ;  L.,  new  tree,  8.    Whas  the  within  named 

H.,  deced  tree,  died  on  the day  of :  And  whas  the 

within  named  X.,  wife's  father,  is  still  livg :  And  whas  the  ed 
E.,  with  the  consent  of  the  sd  A.  &  B.,  is  desirous  of  apptg  the 
sd  L.  to  be  a  tree  of  the  within  written  indre  in  the  place 
of  the  sd  H. :  NOW  THIS  INDRE  WITNETH  that  in  exercise, 
&c.,  apptmt  by  K.,  with  consent  of  A.  dt  B.  of  L.as  tree  in  the 
place  of  H.,  p.  106 :  AND  THIS  INDRE  ALSO  WITNETH 
that  in  psuance  of  the  sd  apptmt,  the  sd  E.,  as  tree  (b),  with 

(a)  By  22  &  23  Vict.,  c.  S6,  s.  21.  leaseholds  and  personalty  (other  than 
legal  choses  in  action)  were  made  assignable  by  a  person  to  himself  jointly 
with  another  or  others,  so  as  to  dispense  with  the  necessity  (which  arose 
from  the  mle  that  a  person  could  not  convey  to  himself)  for  employing  two 
deeds  (an  assignment  to  a  provisional  trustee  and  a  re-assignment  by  him), 
in  order  to  vest  property  of  that  description  on  the  appointment  of  a  new 
trustee,  where  there  was  a  continuing  trustee.  A  similar  enactment  is 
contained  in  the  Conv.  Act,  1881,  s.  60,  as  to  freeholds  and  things  in  action. 
The  difficulty  was  previously  got  over  in  the  case  of  freeholds  by  the  aid  of 
the  Statute  of  Uses,  but  the  late  Act  renders  it  unnecessary  in  future  to 
have  recourse  to  that  machinery;  and  this  assimilation  of  the  form  of 
conveying  realty  to  that  of  personalty  often  enables  the  two  to  be  con- 
veniently combined  in  one  clause.  The  alternative  mode  of  vesting  the 
trust  estate  by  the  declaration  of  the  appointor  might  be  used  in  this  case ; 
see  above,  p.  103,  and  form  rv.,  p.  107. 

(6)  The  covenant  against  incumbrances  by  the  conveying  parties,  which 
it  was  usual  to  insert  in  the  conveyance  of  the  trust  estate,  is  now  implied 
by  making  them  convey  as  trustees  (see  the  Ck>nv.  Act,  1881,  s.  7,  sub-s.  1, 
F.,  and  Convbtancbs  on  Sjllx),  whether  in  a  conveyance  of  freeholds, 
leaseholds,  or  personalty,  or  (having  regard  to  the  definition  of  "convey- 
ance," and  "  convey "  in  s.  2)  a  covenant  to  surrender  copyholds.  In  the 
common  case  of  there  being  a  continuing  trustee,  there  is  a  formal  objection 
to  using  the  Act,  as  the  statutory  covenant  is  with  all  the  grantees  jointly 
(see  the  first  paragraph  of  s.  7),  so  that  the  continuing  trustee  would  be 
both  a  covenantor  and  covenantee ;  but  this  is  disregarded  in  practice,  the 
covenant  being  at  the  best  of  little  or  no  value.  In  this  work  the  words 
implying  statutory  covenants  for  title,  &c.,  under  the  Conv.  Act,  1881,  s.  7, 

namely,  "  as  beneficial  owner/'  '^  as  trastee/'  &c.,  are  printed  in  distinct- 
ive type  as  in  the  text,  as  a  reminder  to  the  draftsman  that  they  have  a 
special  import. 
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the  consent  (hby  testified)  of  the  sd  A.  &  B.,  doth  hby  assn  Of  rever- 
unto  the  sd  K.  &  L. ;  All  that  the  pt,  share,  or  intt  in  revon  Ji^J^t. 
expectant  on  the  dece  of  the  sd  X.,  in  the  within  written 
indre  comprd  &  assnd,  of  &  in  the  within  &  above  mentd 

sum  of  £ ,   &c.,  Stk,  or  the  trust-funds  wch  may  be 

substituted  for  the  same  &  the  income  thof :  And  also  all  that  Annuity. 

the  yrly  sum  of  £ by  the  within  written  indre  covted  to 

be  pd  by  the  sd  X. :  And  also  all  that  the  within  &  above-  Snm 

mentd  sum  of  £ ,  seed  by  the  bond  of  the  sd  A.,  &  the  intt  by  bond. 

due  &  to  accrue  due  in  respt  thof;   And  also  all  that  the  Policy  of 
within  &  above  mentd  policy  of  assurce  on  the  life  of  the  sd  A.,  •""'*^^ 

k  the  sum  of  £ ,  &  other  sums  assured  by  or  to  become 

payable  in  respt  thof :  And  all  other  (if  any)  the  trust-funds  other 
&  ppty  whatsr  comprd  in  or  subjt  to  the  trusts  of  the  within  ^^^^ 
written  indre,  or  wch  are  now  invested  in  the  sd  E.  upon  the 
trusts  thof:   And  the  benefit  of  all  powers  &  remedies  for 
receivg,  recoverg,  &  givg  effectual  rects  for  the  sd  respive 
premes,  <fc  every  of  them  &  every  pt  thof  (c) :  To  hold  the  Habendum 
same  unto  the  sd  E.  &  L.,  their  exs,  ads,  &  assns,  upon  the  settlement, 
trusts  &  subjt  to  the  powers  &  provons  upon  &  subjt  to  wch 
the  same  resply  ought  to  be  held  by  virtue  of  the  within 
written  indre  (i).    In  wrrs,  &c.  («). 

(e)  A  power  of  attorney  to  lue  the  name  of  the  assignor  of  a  chose  in  As  to 

action  may  now  be  omitted,  if  express  notice  of  the  assignment  is  given  to  omitting 

the  debtor  (which  of  course  may  bo  done  at  any  time  should  it  be  necessary  f  ^^^ 

to  sne) ;  see  the  Judicature  Act,  1873,  s.  25,  sub-s.  6.    As  to  policies  of  |q  ^^q  |^. 

aflsnrance,  see  also  the  Policies  of  Assurance  Act,  1867  (80  &  81  Vict  c.  144).  Bignment 

In  the  case  of  this  precedent  the  power  of  attorney  would,  even  prior  to  of  a  cbose 

those  acts,  have  been  inappropriate,  as  the  assignor,  not  being  an  original  ^^  action, 
trnstee,  was  himself  only  an  assigpaee  of  the  bond  debt  and  policy,  and  a 
power  to  use  hit  name  would  be  useless ;  but  his  assignment  would  pass  the 
benefit  of  any  power  of  attorney  (if  in  proper  form)  contained  in  the  assign- 
ment to  him. 

As  to  the  necessity  for  stamping  the  assignment  in  order  to  give  a  right  ^^  ^ 

to  ane,  and  give  a  discharge  for  the  policy  money,  see  the  Stamp  Act,  1891,  ^^n^P^^CT 

8. 118,  an  objectionable  provision.  mei?' 

The  "  aU   estate "  clause,  which   if  inserted,  would  come  in  here,  is  .      ' 

As  Tjr% 

omitted,  having  regard  to  the  Conv.  Act,  1881,  s.  68 ;  see  Convstancxs  on   o^ittinff 

8^"-  the  "all 

(d)  If  so  intended  add,  power  for  solicitor-trustee  to  charge,  ante,  p.   estate  *' 
108,  VI.  clause. 

(<)  Notice  of  the  deed  must  be  given  to  the  trustees  of  the  reversionary 
interest,  to  the  insurance  office,  and  to  the  covenantor  for  payment  of  the 
annnity ;  but  notwithstaiiding  the  provisions  of  the  Judicature  Act,  1878, 


112 


APPOINTMENTS   OP   NEW  TRUSTEES. 


Recitals. 

Marriage 
settlement. 


Part  of 
funds  ap- 
plied for 
advance- 
ment of  a 
son. 


APPOINTMENT  (6?/  independent  deed)  of  New  Tbustees 
of  a  Settlement  in  lieu  of  retiring  and  deceased 
trustees  (a),  where  the  Husband  and  Wipe  are  dead, 
and  the  trust  Funds  have  been  partly  Distributed,  and 
the  remaining  part  consists  of  Money  invested  on 
MoBTGAGE  which  is  transferred  by  a  Separate  Deed  (6), 
the  various  Dealings  with  the  funds,  and  two  prior 
Deeds  endorsed  on  the  settlement,  being  shortly  recited. 

Pasties,  L.,  continug  tree,  1 ;  K.,  retirg  tree,  2 ;  N.  <fc  Q., 
new  trees,  8.  Whas  by  an  indre,  dated,  &c.,  &  made  betn 
A.,  husbd,  of  the  first  pt,  C.  wife,  then  &  thrin  descd  as  B., 
spmster,  of  the  second  pt,  &  E.,  G.,  &  K.,  of  the  third  pt 
(being  the  settlemt  made  on  the  marre  then  intd,  &  shortly 

aftwds  solemnised  of  the  sd  A.  &  C),  a  sum  of  £ ,  &c., 

Annies  thrin  stated  to  have  been  transferred  into  the  names  of 
the  sd  E.,  G.,  &  E.,  was  settled  upon  the  trusts  thrin  mentd, 
being  trusts  for  the  sd  G.  &  A.  successively  for  life,  with  remr 
to  the  chn  of  the  sd  marre  as  the  sd  A.  &  C.,  or  the  survor  of 
them  shd  appt,  &  in  default  of  such  apptmt  for  all  such  of  the 
sd  chn  as  being  sons  shd  attain  the  age  of  21  yrs,  or  being 
daurs  shd  attn  that  age  or  marry,  in  eql  shares  as  thrin  mentd: 
And  the  indre  now  in  recital  contd  the  usual  hotchpot  clause 
&  power  for  the  advancemt  of  the  chn  of  the  marre  after  the 
dece  of  the  sd  A.  &  C,  or  durg  the  lifetime  of  them  or  the 
survor  of  them  with  their,  his,  or  her  consent  in  writg :  And  it 
was  thby  decld,  &c.,  power  to  appt  new  trees  on  death  or 
resignon  vested  in  the  hvsbd  dk  wife,  or  the  survor,  dt  aftwds  in 
the  survivg  or  continual  (includg  retirg)  trees,  to  be  setoutfuUyas 

far  as  material :  And  whas  on  the day  of the  sum  of 

£ ,  pt  of  the  sd  sum  of  £ Annies  was  (with  the  consent 

8.  25,  sub-s.  6,  referred  to  above,  p.  Ill,  note,  it  can  scarcely  be  neceaaary 
to  give  formal  notioe  to  the  bond  debtor  aJso^  as  he  is  a  party  to  the 
deed. 

(a)  See  Be  Norria,  27  Ch.  D.  383,  above,  p.  101. 

(h)  For  form  of  transfer  of  mortgage  to  the  new  trustees,  framed  so  as 
to  keep  notice  of  the  trust  oft  the  title  to  the  mortgaged  estate,  see  Mobt- 
QAGBs.  The  mortgage  cannot  be  transferred  by  the  declaration  of  the 
appointor ;  see  above,  p.  104. 
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of  the  sd  A.  &  C,  testified  by  a  deed  poll  under  their  respive 
hands  &  seals  dated,  Scc.y  &  endorsed  on    the  sd  indre   of 

settlemt)  sold  by  the  sd  trees  (leavg  the  sum  of  £ like 

Annies  remaing  invested  in  their  names),  &  the  proceeds  thof 
were  applied  by  them  for  the  advancemt  of  D.,  one  of  the  chin 

of  the  sd  marre  :  And  whas  the  sd  C.  died  on  the day  of  Death  of 

,  witht  havg  concurred  with  the  sd  A.  in  exercisg  the  jt  ^  ®" 


power  of  apptmt  by  the  sd  settlemt  given  to  them  as  af sd : 

And  whas  the  este  duty  which  became  payable  on  the  death  Payment  of 

of  the  sd  C.  was  raised  by  the  sd  trees  by  a  sale  of  £ "  ^' 

Annies,  pt  of  the  sd  sum  of  £ Annies,  &  pd  :  And  whas  Family. 

there  were  issue  of  the  sd  marre  three  chin   &  no  more, 

viz.,  the  sd  D.,  who  attned  the  age  of  21  yrs  on  the day 

of ,  S.,  now  the  wife  of  P.,  with  whom  she  intermarried 

on  the day  of  ,  &  T.,  who  is  still  an  infant :  And  Death  of 

WHAS  the  sd  E.  died  on  the day  of ,  &  by  an  indre  JJ^®|JJ3^Rp. 

(endorsed  on  the  sd  settlemt)  dated,  &c.,  &  made,  &c.,  the  pointment 
sd  L.  was  apptd  by  the  sd  A.  to  be  a  tree  of  the  sd  settlemt  ^.^6. 

in  the  place  of  the  sd  E.,  <fe  the  sum  of  £ ,  «fec.,  Annies, 

being  the  residue  of  the  sd  sum  of  £ like  Annies  after 

the  sales  of  the  pts  thof  hinbfe  recited,  &  of  £ further 

pt  thof  for  paymt  of  ezpses  was  thrupon  transferred  into  the 
names  of  the  sd  L.,  G.,  &  K. :  And  whas  by  a  deed  poll  under  Appoint- 
the  hand  &  seal  of  the  sd  A.,  dated,  &c.  (&  also  endorsed  on  ^m\o' 
the  sd  settlemt)  the  sd  A.  in  exercise  of  the  power  in  that  daughter. 

behalf  in  the  sd  settlemt  contd,  apptd  the  sum  of  £ ,  pt  of 

the  sd  sum  of  £ Annies  to  the  sd  S.,  &  the  sd  A.  thby 

also  reled  to  her  his  life  intt  in  such  appted  sum  :  And  [the 
bdce  of  J  such  sum  [after  payg  or  providg  for  the  paymt  of  the 
succession  duty  payable  in  respt  thof,]  was  accdly,  with  the 
consent  of  the  sd  8.,  transferred  by  the  sd  trees  to  her  husbd, 

the  sd  P.,  leavg  the  sum  of  £ like  Annies  remaing  invested 

in  their  names  upon  the  trusts  afsd :  And  whas  the  sd  L.,  Change 
6.,  &  K.,  with  the  consent  of  the  sd  A.,  sold  out  the  sd  last  ment^ 

mentd  sum  on  the day  of ,  &  invested  the  proceeds 

thof  in  the  pchase  in  their  names  of  the  sum  of  £ Bank 

Stk :  And  whas  the  sd  A.  died  on  the day  of  ,  witht  Death  of 

havg  exercised  (save  as  afsd)  the  power  of  apptmt  given  by  the    ^ 
sd  settlemt  to  the  survor  of  them,  the  sd  A.  &  G. :  And  whas  Paymeiit 
upon  the  dece  of  the  sd  A.  the  sum  of  £ ,  pt  of  the  sd  sum  chUdren 

K.E. — ^VOL.   I.  I 
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Inyestment 
of  infant's 
share  on  a 
mortgage. 

Desire  to 
retire. 


Mortgage 
to  be  trans- 
f  *»rred  by 
separate 
deed. 

Appoint- 
ment of 
new  trus- 
tees. 

Declaration 
of  trust. 


of  £ Bank  Stk,  was  sold  out  by  the  sd  L.,  G.,  &  K.,  & 

produced  the  sum  of  £ ,  &  the  sum  of  £ pt  thof ,  makg 

with  the  sum  so  advanced  for  the  benefit  of  the  sd  D.,  as  afsd, 
wch  was  brought  by  him  into  hotchpot,  the  amt  of  his  share 
in  the  sd  trust  premes,  was  pd  to  him  after  deductg  costs  [& 

duties  (c)  payable  in  respt  thof]  &  the  sum  of  £ ,  further 

pt  of  the  sd  sum  of  £ ,  makg  with  the  sum  so  apptd 

to  the  sd  S.,  &  pd  to  the  sd  P.  her  husbd  as  afsd,  wch  was 
brought  by  them  into  hotchpot,  the  amt  of  the  share  of  the 
sd  S.  in  the  sd  trust  premes,  was,  with  her  consent,  pd  to 
the  sd  P.  after  deductg  costs  [&  duty,  &  the  remr  of  the  sd 

sum  of  £ ,  produced  by  the  sd  sale,  was  applied  in  paymt 

of  the  duty  payable  in  respt  of  the  expectant  share  of  the 
sd  T.  in  the  sd  trust  premes] :  And  whas  the  sd  G.  died  on 

the  day  of  :   And  whas  the  sum  of  £ ,  the 

—  Bank  Stk  after  such  sale  as 
— ,  sold  by  the  sd  L.  &  K.,  & 


residue  of  the  sd  sum  of  £ — 

afsd,  was,  on  the day  of  — 

the  proceeds  thof,  amtg  to  £ ,  were  invested  by  them  upon 

a  mtge  of  certn  freehd  ppty,  situate  at,  &c. :  And  whas  the  sd 
E.  is  desirous  of  being  dischged  from  the  trusts  of  the  sd  indre 
of  settlemt,  &  the  sd  L.  &  E.  are  desirous  of  apptg  the  sd  N.  & 
Q.  to  be  trees  thof  in  the  place  of  the  sd  G.  &  E. :  And  whas 

the  sd  sum  of  £ &,  the  sees  for  the  same  are  intd  to  be 

transferred  by  the  sd  L.  &  E.  to  the  sd  L.,  N.,  &  Q.,  by  an 
indre  bearg  even  date  with,  &  to  be  exted  immedly  after  these 
psnts,  &  made  betn,  &c. :  NOW  THIS  INDKE  WITNETH, 
&c.,  apptmt  of  N.  dt  Q.  to  he  trees  in  the  place  of  Q.  &  K.t 
p,  106.  Declon  of  trtLst,  p,  107,  of  "  the  sd  mtge  debt  of 
£ &  intt,  &  the  sees  for  the  same."    In  wits,  &c. 

(c)  Snocession  duty  on  the  Bum  advauoed  to  D.,  and  sucoession  duty,  if 
any,  at  the  higher  rstesj  wiU  be  payable  on  the  residue  of  hia  share  and 
on  the  shares  of  the  other  children. 
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IV. 

APPOINTMENT  (endorsed)  by  deed  poll  or  writing  not 
under  seal  (a)  under  a  power  to  appoint  by  deed  or 
ioriting,  or  the  statutory  potver,  of  a  New  Trustee  of 
a  Settlement  m  pZace  0/ a  Deceased  Trustee,  where 
all  the  trust  Property  is  transferred  by  a  Separate 
Instrument  or  Instruments,    A  Short /orm. 

TO  ALL  TO  WHOM  THESE   PSNTS  SHALL  COME, 
C,  of,  &c.,  widow,  formerly  D.  within  named,  the  tenant  for  lifcy 
sends  greetg.    Recite  marre,  death  of  husbd,  death  of  tree,  desire  Redtaia. 
toappt:  And  WHAS  the  trust  este  subjt  to  or  held  upon  the  Piwent 
trusts  of  the  within  written  indre  now  consists  of  the  stks,  ^^  ° 
fmidB,  sees,  hds,  &  ppty,  the  short  parlars  of  wch  are  contd  in  property, 
the  schdle  hto,  &  wch  are  intd  to  be  forthwith,  or  as  soon  as 
may  be,  transferred  or  assured  so  as  to  be  vested  in  the  sd, 
continuing  d  new  trees,  jtly  :   NOW  THESE   PSNTS  WITS,  Appoint- 
&c.,  apptmt  of  new  tree  in  place  of  deced  tree,  p.  106.    Declon  decUra- 
of  trust,  p.  107.     In  wits,  &c.  *^^"^ 

ISchdle.'] 


V. 

APPOINTMENT  (endorsed)  of  a  New  Trtjstbb  of  a  Deed 
(of  even  date  with  a  Marriage  Setikment  by  which 
Freeholds  and  Copyholds  were  conveyed  and  cove- 
nanted to  be  surrendered  to  trustees  in  trust  for 
Sale)  (6).  Conveyance  of  the  trust  Peopebty. 
Yabiation,  where  Pabt  has  been  sold. 

Parties,  the  within  named  P.,  survivg  tree,  1 ;  the  within 
named  A.,  ike  husbd,  2 ;  E.,  new  tree,  8.    Recital  of  the  marre :  Beoitals. 

(a)  Although  the  power,  whether  in  the  instrument  or  the  statute,  may  be 
exercisable  by  writing  not  under  seal,  it  is  better  that  it  should  be  by  deed, 
the  stamp  being  the  same. 

(b)  See  the  Precedents  of  two  deeds  for  effecting  a  settlement  of  real  or 

1 2 
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And  wsas  the  within  mentd  copyhd  or  customary  hds  &  premes 

were  on  the day  of ,  duly  surrendered  to  the  use  of 

the  within  named  F.  &  G-.  &  their  hrs,  psuant  to  the  covt  in 
that  behalf  in  the  within  written  indre  contd,  &  the  sd  F.  & 
G.  were  on  the  same  day  duly  admitted  thto :  [And  whas  the 

within  mentd  mease  &  hde,  situate  at ,  being  pt  of  the 

freehd  premes  in  the  within  written  indre  comprd,  with  the 

appurts,  were  on  the day  of sold  by  the  sd  F.  &  G., 

with  the  consent  of  the  sd  A.  &  C,  the  wife,  &  conveyed  t«  the 
pcbaser  thof,  in  exon  of  the  trusts  of  the  sd  indre] :  Akd  weis 
[the  residue  of]  the  freebd  &  copyhd  hds  in  the  within  written 
indre  oomprd  are  still  unsold:  Recite  deatha  of  C.  db  G.,  <t 
desire  to  appt  K.  in  the  place  of  the  latter,  anU,  p.  110 :  NOW 
THIS  INDRE  WITNETH,  apptmt  by  F.,  with  conaetU  of  A., 
of  K.  to  he  tree  in  the  place  of  Q.,  p.  106  :  AND  THIS  INDRE 
ALSO  WITNETH  that  in  panance  of  the  sd  apptmt  the  sd  F. 
u  tree  doth  hby  grt  onto  the  sd  F.  &  K.  (ii),  all  &  sinor  the 
[reebd  messea,  lands,  teuemts,  bds,  &  premes,  sitaate  in  the 

respive  parishes  of  &  ■ in  the  coy  of ,  in  the 

within  written  indre  comprd  or  expd  to  be  thby  grted  [except 
such  pts  thof  as  have  been  sold  as  hinbfe  recited],  Sc  all  other,  if 
any,  the  hds  of  freebd  tenure  wch  are  now  by  any  means  vested 
in  the  sd  F.,  upon  the  trusts  of  the  within  written  indre  (c): 
To  HOLD  the  same  dnto  Si  to  thb  vbe  of  the  sd  F.  &  E.,  their 
brs  &  assns  (tQ  subjt  to  the  leases  &  tenancies  affectg  the  sd 
respive  premes,  nevs  upon  &  for  the  trusts  &  pposea  upon  & 

leasehold  estate  in  this  nuimeF,  n^ra,  SaTTLUdNTS.  An  ai^nintmBnt  ot  % 
neir  trustee  of  the  settlement  will  be  executed  oancunently.  See  next 
Precedent. 

(d)  As  to  vesting  the  trnst  eatftte  b;  deolanrtjoii,  see  pp.  lOS — 105. 

(i)  See  above,  p.  110,  note. 

(c)  As  to  the  omission  of  the  "  all  estate  "  clanse,  see  the  Con*.  Act, 
IBSl,  B.  68,  above,  p.  Ill,  note,  and  as  to  the  omission  of  the  "  general 
irordi,"  see  the  some  Act,  b.  6.  The  latter  words  are  of  oonrse  in  a  deed  of 
this  kind  especially  superflnoos. 

(d)  A  oonTejauoe  of  freeholds  to  tmsteBB  mnat  (notwithstanding  s.  30  of 
the  ConT.  Act,  1881,  canning  trust  estates  to  the  personal  leprasentatiTe*  of 
the  surviving  trustee)  be  mode  to  them  and  their  "  heirs  "  (or,  if  pre- 
ferred, "  in  fee  simple,"  under  s.  61  of  the  same  Act),  as  this  is  essentisl  to 
p«8s  a  fee  simple  by  deed  (except  of  conne  in  the  ease  of  the  atatntorf 
mode  of  veating  the  trust  estate  bj  the  declaration  <rf  the  appointor,  sea  p. 
103).  In  this  collection  the  word  "heirs"  is  used  in  preference  to  "infss 
dmple." 
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for  wch  the  same  premes  ought  to  be  held  under  or  by  virtue 
of  the  within  written  indre:    AND   THIS   INDRE   ALSO  Covenant 
WITNETH  that,  in  pauance  of  the  sd  apptmt,  the  sd  F.  as  ^J^'^y- 
toe  doth  hby  covt  with  the  sd  K.,  his  hrs  &  assns,  that  he,  ^o'^s  {e\ 
the  sd  F.,  or  his  hrs  will  forthwith  at  the  cost  of  the  trust  este 
surrender  into  the  hands  of  the  lord  or  lords,  lady  or  ladies  of 

the  within  mentd  manor  of ,  accdg  to  the  custom  thof, 

ILL  &  siNOB  the  copyhd  or  customary  messes,  lands,  tenemts,  Pajroeis. 
hds,  &  premes  in  the  within  written  indre  comprd  &  thby 
covtd  to  be  surrendered,  or  wch  are  now  by  any  means  vested 
in  the  sd  F.  upon  the  trusts  of  the  sd  indre,  to  the  usb  of  To  use  of 
the  sd  F.  &  K.,  their  hrs  &  assns,  accdg  to  the  custom  of  the  *'™'*®^ 
sd  manor,  subjt  to  the  tenancies  affectg  the  same  premes,  but 
upon  &  for  the  trusts  &  pposes  upon  &  for  wch  the  sd  premes 
ought  to  be  held  under  or  by  virtue  of  the  within  written 
indre.    In  wits,  &c. 


VL 

APPOINTMENT  {endorsed)  of  a  New  Tbustbb  of  a 
Settlement  of  Money  to  be  produced  by  the  Sale  of 
Eeal  Estate  conveyed  by  deed  of  even  date  with  ike 
Settlement  in  trust  for  sale  with  a  Declaration  of  trust 
of  the  PuBCHASE-MONEY  by  reference  to  the  Settlement. 
Variations,  where  Part  of  the  property  has  been  sold. 
To  accompany  the  last  Precedent. 

Pasties,  the  within  named  F.,  survivg  tree,  1 ;  the  within 
named  A.,  the  husbd,  2 ;  K.,  new  tree,  8.  Recitals  of  the  marre,  Recitals. 
surrender  of  the  copyhds,  **  comprd  in  the  within  recited  indre 
of  even  date  with  the  within  written  indre,"  d  admittce  of  F. 
d  0.,  the  origl  trees :  [SoZe  ofpt  offreehds,  "  comprd  in  the  sd 
within  recited  indre,"  as  in  last  Precedent:  And  whas  the  net  Inyestment 

proceeds  of  the  sd  sale  (after  paymt  of  costs),  amtg  to  £ ,  moneys. 

were  on  the day  of invested  by  the  sd  F.  &  G.,  in 

the  pchase  in  their  names  of  the  sum  of  £ ,  &c.,  Annies : 

And  whas  the  sd  last-mentd  sum  was  in  the  yr converted  OonTeraion 

(e)  See  the  Copyhold  Act,  1894,  s.  1  ei  uq.,  as  to  enfranchisement. 
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into  the  Bum  of  2J  p.   c.   Gonsold.  Stk] :   Recitals  of 

[residue  of  2  freehds  d  copyhlds  being  tCnsoId,  <t  deaths  of  C, 
Deed  of  the  wife,  d  O.y  the  deced  tree,  see  last  Precedent:  And  whas 
appointing  bj  an  indre  of  even  date  with  &  made  betn  the  same  pties 
new  tru8-     j^g  these  psnts,  &  endorsed  on  the  sd  within  recited  indre,  the 

tees  of  con-  jt         ' 

Teyance.  sd  K.  has  been  duly  appted  by  the  sd  F.,  with  the  consent  of 
the  sd  A.,  to  be  a  tree  of  the  same  indre  in  the  place  of  the  sd 
6. :  And  [the  unsold  pts  of]  the  sd  freehd  &  copyhd  hds  A 
premes  have  been  duly  conveyed  &  covted  to  be  surrendered 
resply  to  the  use  of  the  sd  F.  &  K.,  their  hrs  &  assns,  upon 

Doeire  to     the  trusts  of  the  sd  within  recited  indre :  And  whas  the  sd  F., 

appoin  ^^^  ^^^  consent  of  the  sd  A.,  is  desirous  of  apptg  the  sd  E. 
to  be  a  tree  of  the  within  written  indre,  in  the  place  of  the  sd 

Appoint.  G.  IRecital  of  intention  to  transfer  stk}.  NOW  THIS  INDRE 
WITNETH,  &c.,  apptint  in  exercise  of  power  in  within  written 
indre  or  statutory  power  of  K.  to  he  a  tree  thof  in  the  place  of 

Decla»Mon  (?.,  p.  106 :  Declon  of  trust  of  "  [the  sd  sum  of  £ ,  &c., 

"*"  Stk,  when  the  same  shl  have  been  transferred  as  afsd,  &]  the 
moys  to  arise  from  the  sale  of  [such  pts  of]  the  sd  freehd  & 
copyhd  hds  [as  are  still  unsold  as  afsd],  &  the  trust  funds  & 
ppty  wch  may  from  time  to  time  represent  the  same  resply, 
&  the  income  thof,  &  the  rents  &  profits  of  the  sd  hds  until 
sold,"  by  referee  to  **  the  within  written  indre,"  p.  107.    In 

WITS,  &c. 


VIL 

APPOINTMENT  by  suppUmmtal  deed  (a)  of  a  Nbw 
Trustee  of  a  Strict  Settlement  of  Freeholds, 
Leaseholds  and.  Copyholds,  the  Trustees  {as  regards 
the  Freeholds)  being  only  Grantees  to  Uses  and 
Donees  of  powers,  Without  any  Legal  Estate,  and 
the  appointment  being  effected  Without  any  Convey- 
ance of  the  Freeholds.    Variations,  where  estates  to 


Indepen-  (a)  In  a  case  of  this  kind,  as  the  appointment  may  ultimately  oease  to  be 

^^  ^  w^     material  to  the  title,  it  may  be  better,  in  order  to  facilitate  its  removal  from 
preferable,    ^he  titie,  that  it  should  be  made  by  independent  deed  (which  may  con- 
veniently be  supplemental),  and  not  by  endorsement. 
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preserve  Contingent  Rbmaindbrs  (6),  or  Jointurh  or 
Portions  terms  are  vested  in  the  Trustees ;  also  where 
there  have  been  Sales,  Exchanges,  Enfbanghisembnts, 
PuBCHASES,  and  Grants  in  fee  at  Chief  Bents,  dtc.  ; 
also  where  another  estate  has  been  settled  to  the  uses  of 
the  principal  Settlement  (c). 

Partis,  A.,  tenant  for  life  and  donee  of  power  of  apptg  new 
trees,  1 ;  F.,  retirg  tree,  2 ;  H.  &  K.,  continuing  trees,  8 ;  L,, 
new  tree,  4.     Supplemental  to  an  indre  dated,  &c.,  and  made, 

(6)  Cases  of  estates  to  preserve  oontmgent  remainders  are  becoming  rare,  Bstates  to 
but  this  precedent  will  serve  for  any  other  case  in  which  estates  of  freehold  preserve 
as  well  as  terms  of  years  are  vested  in  the  tmstees.    For  a  case  where  the  ^^ungent 
entire  legal  estate  is  in  the  trustees,  see  Precedent  Y .  ^  ™ 

(c)  In  the  common  case  where  there  have  been  sales,  Ac.,  and  repnr- 

chasee,  and  other  dealings,  the  following  recitals  may  be  added: — ''  And  Baeitals  of 

WH^  divers  pte  of  the  hds  comprd  in  [or  wch  have  since  ^^^ 
become  subjt  to]  the  settlemt  have  from  time  to  time  been  settled 
sold  or  exchanged  &  divers  enfranchisemts  have  been  made  of  ^^^' 
copyhd  tenemts  held  of  manors  thrin  comprd  mider  the 
respive  powers  thrin  contd  or  the  statutory  powers  in  that 
behalf  &  portions  of  the  moys  arisg  from  such  sales,  exchanges, 
&  enfranchisemts,  have  been  invested  in  the  pchase  of  hds  of 
freehd,  copyhd,  or  leasehd  tenure  wch  have  been  conveyed  or 
assured  (in  effect)  as  to  the  freehd  portions  thof  to  the  uses  of 
the  settlemt,  &  as  to  the  copyhd  &  leasehd  portions  thof  to 
the  trees  of  the  settlemt  upon  trusts  correspondg  with  the  uses 
to  wch  the  freehd  hds  thrin  comprd  were  thby  limd:  And 
WHAS  divers  portions  of  the  freehd  hds  comprd  in  [or  wch  have 
since  become  subjt  to]  the  settlemt  have  been  from  time  to 
time  conveyed  or  granted  in  fee  for  buildg  or  other  pposes  in 
conson  of  perpetual  yrly  rents  chged  upon  or  issuing  out  of  the 
hds  so  conveyed  or  granted,  or  pt  thof,  or  other  hds,  &  wch 
yrly  rents  have  been  &  now  stand  limd  (in  effect)  to  the  like 
uses  to  wch  the  hds  so  conveyed  or  granted  in  fee  wd  have 
stood  limd  or  subjt  under  or  by  virtue  of  the  settlemt  or  orwise 
if  the  same  had  not  been  so  conveyed  or  granted :  And  whas 
the  short  parlars  of  the  sd  sevl  sales,  exchanges,  enfranchise- 
mts, pchases,  &  convces  or  grants  in  fee  at  rents  are  contd  in 
the  schdle  hto :  And  whas  divers  moys  arisg  from  such  sales  & 
other  transons  as  af sd  have  been  from  time  to  time  invested  by 
the  sd  trees  in  divers  stks  or  sees,  &  there  now  remains 
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&c.,  being  a  settlemt  made  in  contemplon  of  the  marre,  &c, 
(hinafter  called  the  settlemt) :  Recite  swrrender  of  copyhds  to 
use  of  (t  admittce  of  trees  psuant  to  settlemt^  desire  of  F.to  retire^ 
desire  of  A.  to  appt  new  tree :  NOW  THIS  INDRE  WITNETH, 
&c.,  apptmt  by  A.  ofL.,  ''  to  be  a  tree- of  the  settlemt  in  the 
place  of  the  sd  F.,  for  the  sevl  pposes  for  wch  the  sd  F.  was 
appted  a  tree  by  the  settlemt,"  p.  106  :  [AND  THIS  INDRE 
FURTHER  WITNETH  that,  in  psuance  of  the  sd  apptmt, 

invested   in  the  names  of  the  sd    F.,  H.,  &  E.  the  sum  of 

£ stk,  &  there  is  also  a  sum  of  £ cash  in  their  hands 

in  respt  thof :  And  whas  the  sd  respive  sums  of  £ stk  & 


£ cash  are  intd  to  be  forthwith  transferred  to  the  sd  H., 

K.,  &  L." 

In  the  same  case  the  oonveyance  of  the  freeholds  wiU  be  of, — ''  A\l  & 

singr  the  manors,  messes,  lands,  rents,  &  hds,  wch  under  or 
by  virtue  of  the  settlemt  or  any  subseqt  convce  or  assurce  to 
the  uses  or  upon  the  trusts  thof  or  orwise,  now  stand  limd  to 
or  vested  in  the  sd  F.,  H.,  &  E.,  &  their  hrs  durg  the  respive 
lives  in  the  settlemt  mentd,  or  for  any  other  este  or  intt  of  a 
freehd  nature :  Habendum,  for  all  the  este  or  estes,  &c.,  limd 
to  or  vested  in  the  sd  F.,  H.,  &  E.,  as  afsd,  nevs,  upon  the 
trusts,  <&c.,  upon  &  subjt  to  wch  the  same  resply  ought  to  be 
held  by  virtue  of  the  settlemt  or  any  such  convce  or  assurce  to 
the  uses  thof  as  afsd  or  orwise." 

There  wiU  be  oorresponding  alterations  in  the  other  cIrubob,  and-  the 
addition  of  a  declaration  of  trust  of  the  sums  of  stock  and  cash,  as  at  p. 
107>  and  a  schedule. 

Where  an  estate  has  become  settled  (whether  ▼olontarily  or  in  x>erform- 
anoe  of  a  condition)  to  the  uses  of  a  previous  settlement  of  another  estate 
by  reference  thereto,  the  fact  that  the  two  are  reaUy  distinot  settlementB 
is  apt  Bometimee  to  get  overlooked  (Taylor  v.  Miles,  28  Beav.  411),  espe- 
ciaUy  where  the  two  estates  adjoin.  It  is  important  to  remember  this  on 
appointing  new  trustees,  since  if  in  terms  appointed  trustees  of  the 
original  settlement  only,  they  would  not  thereby  become  trustees  of  the 
second  settlement,  and  confusion  and  difficulty  might  arise.  The  varia- 
tions in  the  above  precedent  for  this  case  would  be  slight.  The  deed 
would  be  expressed  to  be  supplemental  to  both  settlements,  and  in  the 
recitals  and  operative  parts  both  the  settlements  would  be  referred  to 

throughout  by  saying  '*  the  sd  respive  settlemts,"  ^bo.  It  may  also 
be  pointed  out  that,  if  in  such  a  cflse  there  are  funds  under  both  settle- 
ments arising  from  sales,  &o.,  they  should  be  treated  as  distinct,  as  such 
moneys  may  possibly  not  be  applicable  as  a  common  f imd  for  the  purposes 
of  either  settlement  under  the  Settled  Land  Act  or  otherwise  (see  as  to 
this  Be  Byng,  [1892]  2  Ch.  219)  ;  and  if  the  settlors  are  different  th^  may 
be  subject  to  different  death  duties. 
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the  sd  F.,  H.,  &  E.,  as  trees  do  hby  grant  unto  the  sd  H.,  E., 
&  L.  (a),  ALL  &  8INOB  the  manors,  messes,  lands,  &  hds  by  the 
settlemt  limd  or  assured  unto  or  to  the  use  of  the  sd  F.,  H.,  & 
E.,  &  their  hrs,  durg  the  respive  lives  thrin  mentd,  or  for  any 
other  este  or  intt  of  a  freebd  nature  (b) :  To  hold  the  same  Habendun 
UNTO  &  TO  THE  USE  of  the  sd  H.,  E.,  &  L.,  &  their  hrs,  for  ^  *™*«»- 
all  the  este  or  estes,  intt  or  intts  of  a  freehd  nature,  by  the 
settlemt  limd  to  the  use  of  or  vested  in  the  sd  F.,  H.,  &  E.,  & 
their  hrs,  nevs  upon  the  trusts,  &>  subjt  to  the  powers  & 
provons  by  &  in  the  settlemt  decld  &  contd  concemg  the  same] : 
[AND  THIS  INDRE  ALSO  WITNETH  that,  in  psuance  of  a««ii. 
the  sd  apptmt,  the  sd  F.,  H.,  &  E.,  as  trees  do  hby  assn  unto  j^f^tuJ^ 
the  sd  H.,  E.,  &  L.,  all  &  sinor  the  manors,  &c.,  by  the  and  por- 
settlemt  limd  or  assured  to  the  use  of  them,  the  sd  F.,  H.,  &  *»o'»«*«™i8- 

£.,  their  exs,  ads,  &  assns,  for  the.  respive  terms  of & 

yrs  as  thrin  mentd :  To  hold  the  same  unto  the  sd  H.,  Habendiim 


E.,  &  L.,  their  exs,  ads,  &  assns,  for  the  respive  terms  of  yrs  ^ 
80  limd  to  or  vested  in  the  sd  F.,  H.,  &  E.,  their  exs,  ads,  & 
assns  as  afsd,  nevs  upon  the  trusts,  &c.,  as  aboveJ}    AND  Ajnign- 
THIS  INDRE  ALSO  WITNETH  that,  in  psuance,  &c.,  the  SSeh^da. 
sd  F.,  H.,  &  E.,  as  trees  do  hby  assn  unto  the  sd  H.,  E.,  &  L., 
all  &  siNOB  the  messes,  lands,  &  hds  of  leasehd  tenure  by  the 
settlemt  assned  or  assured  to  the  sd  F.,  H.,  &  E.,  their  exs, 
ads,  &  assns :  To  hold  the  same  unto  the  sd  H.,  E.,  &  L., 
their  exs,  ads,  &  assns,  for  the  residue  of  the  respive  terms  of 
yrs  for  wch  the  same  are  resply  holden,  subjt  to  the  paymt  of 
the  rents  &  the  pformce  &  observce  of  the  covts  &  condons 
reserved  &  contd  in  the  respive  leases  under  wch  the  same 
resply  are  holden,  nevs  upon  the  trusts,  &c.,  as  above.    AND  Covenant 
THIS  INDRE  ALSO  WITNETH  that,  in  psuance  of,  &c.,  ^T^: 
each  of  them,  the  sd  F.,  H.,  &  E.,  as  a  tree,  so  far  only  as  relates  Isolds, 
to  the  acts  of  himself  &  his  own  hrs,  doth  hby  covt  with  the 
fid  L.,  his  hrs  &  assns,  that  they,  the  sd  F.,  H.,  &  E.,  or  their 
hrs,  covt  to  surrender  copyhds  at  expse  of  trust  este  to  the  use  of 
jET.,  K.,  d  L.,  dk  their  hrs,  see  p.  117,  nevs  upon  the  trusts,  ofc, 
as  above.    In  wits,  &c. 

(a)  See  above,  p.  110,  note. 

(6)  As  to  the  omission  of  the  general  words .  and  aU  estate  clause,  see 
above^  p.  Ill,  note,  and  p.  116,  note. 
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vnL 

APPOINTMENT  by  supplemental  deed  of  new  Trustees  of 
a  Portions  Tebh  by  the  Executor  of  the  Last 
SuRViviNO  Trustee  under  the  Statutory  Power,  irifA 
the  concurrence  of  the  principal  beneficiaries.  Vesting 
declaration  as  to  Freeholds  and  Equitable  Copy- 
holds (a). 

Pasties,  A.,  exor  of  last  survivg  tree^  1 ;  B.,  C,  &  D.,  benefid- 
Redtaia.      aries^  2 ;  E.  &  F.,  new  trees,  8.    Whas  these  psnts  are  supple- 
mental to  an  indre,  &c.  (hinafter  called  the  ppal  indre),  being 
a  deed  liniitg  a  term  of  1500  yrs,  to  commcefrom  the  death  of  the 
survorofX.  dcY.  to  M.  <t  N.for  raisg  portions.   Deaths  of  X.  (t 
Y.    Death  of  M.     Will  of  N.  apptg  A.  exor.    Death  d; probate. 
That  sales,  etc.,  d  reinvestmts  in  pch/ise  of  freehds  d:  copyhds 
Reqneet  to   have  been  made,  see  last  Precedent,  note,  p.  119  :  And  whas  the 
appoint.      ^  ^^  j^g  j^^j^  requested  by  the  pties  hto  of  the  2nd  pt  to 

appt  the  sd  pties  hto  of  the  8rd  pt  to  be  trees  of  the  sd  portions 
term  in  the  place  of  the  sd  M.  &  N. :  NOW  THIS  INDBE 
WITNETH  that,  in  exercise  of  the  power  for  this  ppose  con- 
ferred by  the  Statute  in  that  behalf,  &  of  every  other  power, 
&c.,  the  sd  A.,  with  the  approbon  (hby  testified)  of  the  sd  pties 
hto  of  the  2nd  pt,  doth  hby  nominate  &  appt  the  sd  E.  &  F. 
to  be  trees  of  the  ppal  indre  in  the  place  of  the  sd  M.  &  N., 
for  all  the  pposes  for  wch  the  sd  M.  &  N.  were  by  the  same 
Yesttng  indre  appted  trees :  And  the  sd  A.  doth  hby  declare  that  all 
SraT™  such  of  the  hds,  of  whatsr  tenure  (6),  comprd  in  the  ppal 
indre,  &  thby  limd  or  settled  to  the  use  of  or  in  trust  for  the 
sd  M.  &  N.  for  the  sd  term  of  1600  yrs  as  remain  unsold,  &  all 
other  lands  &  hds,  of  whatsr  tenure,  wch  by  the  means  hinbfe 
recited,  or  by  any  other  means  whatsr,  have  become  or  are  now 
comprd  in  or  subjt  to  the  trusts  of  the  same  term,  &  all  the 
este  &  intt  thrin  (whether  at  law  or  in  equity)  wch  was  vested 

(a)  See  pp.  103—107. 
Ab  to  (&)  As  the  entire  legal  estate  in  fee  in  the  copyholds  is  in  the  general 

Testing  trustees  of  the  settlement,  and  the  trustees  of  the  term  of  1,500  years  have 
equitable  ^j^y  ^^  equitable  estate  in  them  for  the  term,  this  can  be  vested  by  dedA- 
x^j^  ration  under  the  Tree.  Act,  1898  (which  repeals,  and  by  sec.  12  re-enacts,  the 

Ck>nv.  Act,  1881,  s.  34),  as  it  is  not  within  the  exception  in  sec.  12  (3)  of  that 

Act. 
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in  the  sd  M.  &  N.  or  the  survor  of  them,  or  is  now  vested  in 
him  the  sd  A.  as  such  exor  as  afsd,  or  is  subjt  to  the  trusts  of 
the  sd  term  of  1500  yrs,  shl  forthwith  vest  in  the  sd  E.  &  F. 
as  jt  tenants  for  the  sd  term  of  1500  yrs  or  other  the  este  or 
intt  last  afsd  upon  the  trusts  to  wch  the  same  are  resply  subjt 
under  or  by  virtue  of  the  ppal  indre  or  any  such  convce  or 
assurce  to  the  uses  or  upon  the  trusts  thof  as  afsd  or  orwise. 
In  wits,  &c. 


IX. 

APPOINTMENT  of  New  Trustees  (the  Number  being 
increased)  of  a  Will  containing  a  general  devise  and 
bequest  of  Freehold,  Copyhold^  Leasehold,  and  Per- 
sonal Estate  in  Trust  for  Conversion,  Conveyance 
and  Assignment  of  the  Trust  Property  (c),  Part 
having  been  converted  dc  the  Proceeds  invested  in 
various  securities.  Variations,  where  the  Copyholds 
are  not  devised  to  hut  directed  to  be  sold  by  the  Trustees  : 
and  where  the  appointment  is  made  under  the  Statutory 
Power. 

Parties,  A.,  continuing  tree,  1 ;  B.,  retirg  tree,  2 ;  H.  &  K., 
new  trees,  8.  Whas  X.,  late  of,  &c.,  deced,  by  his  will  dated,  Redtal  of 
&G.,  after  bequeathg  certn  legacies  &  annies,  devised  &  bequed  ^^  ^*^' 
all  his  freehd  [copyhd]  &  leasehd  estes,  &  all  the  residue  of  his 
psonal  este  unto  &  to  the  use  of  the  sd  A.  &  B.,  their  hrs,  exs, 
ads,  &  assns  resply,  upon  the  trusts  thinafter  mentd,  &  he 
thby  directed  his  sd  trees  to  sell,  convert,  &  get  in  the  same 


(e)  Ab  to  Testing  the  trust  estate  by  declaration,  see  p.  108.    Where  the  As  to 

executorship  has  not  been  wound  up,  it  may  be  desirable  to  add  a  declara-  declaration 

tion  that  the  oonveyanoe  of  the  trust  estate  is  not  to  be  deemed  an  assent  by  ^^'<>^<^^J$ 

the  executors  to  the  specific  or  residuary  bequests  of  leaseholds  or  personalty  i^gi^Q^  ^ 

in  trust :  see  Be  Ttick,  80  Sol.  J.  820.  bequests. 

(d)  The  appointment  may,  for  greater  brevity,  be  treated  as  supplemental  ^  ^ 

to  the  wiU  (to  which  there  is  of   course   no   objection,    although   s.  58  making 

of  the  Conv.  Act,  1881,  applies  to  deeds  only,  see  p.  2,  note),  in  which  appoint- 

caseitwiUbe  expressed  as  "  intd  to  be  read  aS  annexed  or  sup-  piemVatol 

plemental  to  the  will  of    X.,  late  of,   &c.,   dated,   &c.,  &  to  will, 
proved,  &c." 
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[&  also  all  his,  the  sd  testor's,  copyhd  estes]  &  to  invest  the 
proceeds  thof  as  thrin  mentd :  And  the  sd  tester  thby 
authorised  the  postponement  of  such  sale  &  conversion :  [And 
he  thby  devised  unto  the  sd  A.  &  B.  &  their  hrs  all  estes 
vested  in  him  upon  any  trust  or  by  way  of  mtge,  subjt  to 
the  trusts  &  equity  of  redmon  subsistg  thrin  resply]  (a) :  [Ain) 
the  sd  will  contd  a  power,  &c.,  recite  power,  if  any,  to  appt 
new  trees  d  to  increase  the  no.,  vested  in  the  survivg  or  continuing 
tree  or  trees,  includg  retirg  trees,  as  far  as  materiaiC\ :  And  the 
sd  tester  appted  the  sd  A.  &  B.  exs  of  his  sd  will :  And  whas 

the  sd  tester  died  on  the day  of witht  havg  revoked 

or  altered  his  sd  will,  wch  was  duly  proved  by  the  sd  A.  &  B. 
in  the  Ppal,  or,  " District "  Registry  on  the day  of 


:  [And  whas  the  sd  A.  &  B,  were  on  the day  of 
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duly  admitted  to  all  the  copyhd  hds  devised  by  the  sd  will] : 
And  whas  all  the  funl  &  testy  expses  &  debts  of  the  sd  tester, 
Sc  the  legacies  bequed  by  his  sd  will  have  been  fully  pd  & 
satisfied,  &  one  of  the  annies  thby  bequed  has  ceased  by  the 
death  of  the  annuitant,  &  all  arrears  thof  have  been  pd,  &  the 

sum  of  £ ,  (fcc,  Annies  was  appropriated  &  invested  in 

the  names  of  the  sd  A.  &  B.  to  answer  such  of  the  annies  thby 
bequed  as  were  payable :  And  whas  such  last  mentd  sum  was 
in  the  yr  18 —  sold  &  the  proceeds  invested  in,  &c. :  And  whas 
pt  of  the  sd  testor's  residuary  psonal  este  has  been  got  in  k 
realised  by  the  sd  A.  &  B.,  &  the  clear  proceeds  thof  (after 
such  paymts  &  approprions  as  afsd)  have  been  invested  by 
them  in  the  pchase  in  their  names  of  divers  stks,  funds, 
shares,  &  sees,  psuant  to  the  trusts  of  the  sd  will,  &  some  of 
such  investmts  have  since  been  transposed,  &  the  parlars  of  the 
psnt  investmt  thof  (inclusive  of  the  investmt  appropriated  to 
provide  for  the  sd  annies)  are  specified  in  the  first  schdle  hto : 
And  whas  the  real  &  leasehd  estes  of  the  sd  tester  have  not  yet 
been  sold  psuant  to  the  trusts  of  his  sd  will,  &  consist  of,  &c.> 
short  parlars  referrg,  if  convenient,  to  a  second  schdle:  And 
WHAS  certn  portions  of  the  sd  testor's  psonal  este  are 
also  still  outstandg  or  unrealised,  &  consist  of,  &c.,  short 

(a)  The  testator  ib  supposed  to  have  died  before  1882,  or  to  have  been 
admitted  to  copyholds  vested  in  him  as  trustee  or  mortgagee ;  see  C.  A., 
1881,  B.  30 ;  and  as  to  copyholds,  see  Copyhold  Act,  1894,  repealing,  and,  by 
s.  88^  re-enacting,  tbe  Copyhold  Act,  1887,  s.  45. 
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parlors  referrg^  if  convenient,  to  a  third  schdle;   And  whab  I>««to*o 
the  sd  B.  is  desirouB  of  being  dischged  from  the  trusts  of  appoint 
the  sd  will,  &  the  sd  A.  &  B.  are  desirous  of  apptg  the  sd  H.  & 
E.  to  be  trees  thof  in  the  place  of  the  sd  B. :  And  whas  the  intention 
sevl  stks,  funds,  shares,  &  sees  specified  in  the  sd  first  schdle  stocks. 
hto  are  intd  to  be  forthwith  transferred  into  the  jt  names  of  or 
80  as  to  be  under  the  jt  legal  control  of  the  sd  A.,  H.,  &  E. : 
NOW  THIS  INDRE  WITNETH,  &c.,  apptmt  under  the  power  Appoint- 
in  the  wiUy  if  any,  or  in  the  statute,  ofH.dt  K.,  "  to  be  trees  of  ™®°^ 
the  sd  will  in  the  place  of  the  sd  B.,"  p.  106  (b) :  AND  THIS  Grant  of 
INDRE  ALSO  WITNETH  that,  in  psuance  of  the  sd  apptmt,  ^"**''*^'*'' 
the  sd  A.  &  B.  as  trees  do  hby  grt  unto  the  sd  A.,  H.,  &  E.  (c), 

ALL  THOSE  the  sd  freehd hds  &  premes  hinbfe  [&  in  the  Papcek. 

second  schdle  hto]  mentd,  &  all  &  singr  other  (if  any)  the  freehd 
messes,  tenemts,  lands,  tithes,  &  hds  whatsr  &  wheresr  by  the 
ed  wiU  of  the  sd  X.  devised  to  the  use  of  the  sd  A.  &  B.  &  their 
hrs,  or  wch  are  now  by  any  means  vested  in  the  sd  A.  &  B. 
apon  the  trusts  of  the  sd  will  (d) ;  To  hold  the  same  unto  &  Habendum 
TO  THE  USB  of  the  sd  A,,  H.,  &  E.,  their  hrs  &  assns,  subjt  to         *  ®^ 
the  leases  &  tenancies  affectg  the  sd  respive  premes,  upon  the 
trusts  hinafter  expd :    {Govt  hy  A.  dt  B,,  mth  H.  dt  K.,  to  Coyeoant 
surrender  the  copyhds  to  the  use  of  A.,  H.,  dt  K.,  dk  their  hrs,  to  J^p"^^"' 
he  inserted  if  the  copyhds  are  devised  by  the  wiU  to  the  trees,  see  Holds. 
Precedent  V. :]  AND  THIS  INDRE  ALSO  WITNETH  that,  Assign-^ 
in  psuance  of  the  sd  apptmt,  the  sd  A.  &  B.  as  trees  do  hby  leaseholds, 
assn  unto  the  sd  A.,  H.,  &  E.,  all  those  the  sd  leasehd Parcels, 


(5)  If  there  is  no  power  in  the  will  to  inoreMe  the  number  of  trustees.  As  to 
this  can  only  be  done,  if  at  all,  under  the  Trustee  Act,  1893,  repeaHng,  and  '^^'^^^^ 
by  8.  10  re-enacting  the  C.  A.,  1881,  s.  81 ;  see  above,  p.  102.    As  to  the  *£  ^^"^ 
letrospective  operation  of  those  enactments,  see  p.  99.    If  the  will  was 
before  the  Act  and  omitted  the  power  in  reliance  on  Lord  Cranworth's  Act 
(vhich  did  not  authorize  the  number  to  be  increased),  it  is  conceived  that 
the  appointment  to  fiU  the  vacancy  should  be  made  under  the  combined 
operation  of  that  Act  and  the  wiU  (if  containing  a  provision  AnaKHng  the 
number  to  be  increased),  or  the  Trustee  Act,  1898,  in  which  case  the 
retiring  trustee  need  not  join  in  the  appointment;  but  to  obviate  doubt  it  is 
better  that  he  should  do  so,  or  if  for  any  reason  he  is  unable  or  unwilling 
this  should  be  recited  (see  p.  101) ;  and  (if  the  appointment  is  made  under 
the  Trustee  Act,  1893,  alone)  he  would,  if  able  and  willing,  have  to  join  in 
it;  see  p.  101. 

(c)  See  above,  p.  110,  note. 

(d)  As  to  the  omission  of  the  general  words  and  all  estate  clause,  see 
above,  p.  Ill,  note,  and  p.  116,  note. 
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and  per- 
sonalty. 


Habendum 
to  tnuteofi. 


Declaration 
of  tmst. 


Grant  of 
troat  and 
mortgai^ 
eatatea. 


&  premes  hinbfe  [&  in  the  second  schdle  hto]  mentd,  &  all  other 
(if  any)  the  leasehd  hds  by  the  sd  will  bequed  to  the  sd  A.  & 
B.,  their  exs,  ads,  &  assns,  or  wch  are  now  by  any  means 
vested  in  them  the  sd  A.  &  B.,  upon  the  trusts  of  the  sd  will. 
And  also  all  [the  ppty  mentd  in  the  third  schdle  hto  &  all  other 
(if  any)]  the  psonal  este  &  effects  by  the  sd  will  bequed  to 
them  in  trust  as  afsd,  &  now  remaing  unsold  &  undisposed  of, 
or  wch  are  now  by  any  means  vested  in  the  sd  A.  &  B.  upon 
the  trusts  of  the  sd  will,  toor  with  the  full  benefit  of  all 
powers  &  remedies  for  gettg  in,  recoverg,  &  givg  effectual  reels 
for  the  sd  psonal  este  &  premes  &  every  pt  thof  (a) :  To  hold 
the  same  unto  the  sd  A.,  H.,  &  E.,  their  exs,  ads,  &  assns,  as 
to  the  sd  leasehd  premes,  for  all  the  residue  now  to  come  of 
the  term  or  terms,  estes,  or  intts  for  wch  the  same  resply  are 
held,  subjt  to  the  underleases  or  tenancies  affectg  the  same,  & 
as  to  the  sd  other  psonal  este  &  effects  absolutely,  but  as  to  all 
the  sd  premes  upon  the  trusts  hinafter  expd.  Declon  of  tmst 
of  the  8tk$,  dkc,  dt  the  ppty  conveyed  db  asaned  d  covted  to  he 
surrendered,  p.  107 :  [AND  THIS  INDRE  ALSO  WITNETH 
that  the  sd  A.  &  B.  as  trees  do  hby  grt  unto  the  sd  A.,  H.,  & 
E.,  ALL  &  siNOR  the  freehd  hds  wch  were  vested  in  the  sd 
testor  upon  any  trust  or  by  way  of  mtge,  &  wch  were  by  his 
sd  will  devised  to  the  use  of  the  sd  A.  &  B.  &  their  hrs :  To 
HOLD  the  same  unto  &  to  the  usb  of  the  sd  A.,  H.,  &  E.,  k 
their  hrs,  subjt  to  the  equities  affectg  the  same  resply]  (6). 
In  wits,  &c. 

The  first  Schdle  above  refd  to* 

XInvestmts.l 

The  second  Schdle  above  refd  to. 

{Real  <k  leasehd  estes.'\ 


Ab  to 
transfer- 
ring tmst 
and  mort- 
gaze 
eatatea. 


(a)  The  power  of  attorney  to  ase  the  names  of  the  assignors  is  omitted 
as  being  unnecessary.    See  p.  Ill,  note. 

(6)  The  transfer  of  the  trust  and  mortgage  estates  (if  any),  whioh  were 
vested  in  the  testator  wa£  never  necessary,  and  was  always  of  doubtful 
propriety,  except  as  to  any  mortgages  which  have  been  appropriated  as 
part  of  the  trust  estate ;  see  4  Dav.  Free.  650.  In  the  case  of  a  testator 
dying  since  the  81st  Dec,  1881,  such  estates  would  vest  in  the  executors 
under  the  Gonv.  Act,  1881,  s.  30  (except  as  to  copyholds  to  which  he  had 
been  admitted ;  see  the  Copyhold  Act»  1894,  s.  88),  and  ought  certainly 
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A  freebd  farm  &  lands  known  as ,  situate,  &c.,  & 

comprisg acres  or  thrabts. 

A  freebd  plot  of  land  situate,  &c.,  adjoing,  &c.,  containg, 
Sec,,  or  tbrabts. 

A  copybd  messe  or  tenemt,  situate,  &c.,  held  of  the  manor 
of . 

A  leasebd  messe  &  land  at,  &q.,  held  under  a  lease,  dated, 
&c.,  for  a  term  of yrs,  from,  &c,,  at  the  yrly  rent  of,  &e. 

The  third  Schdle  above  refd  to, 

[Outstandg  psoncd  este.^ 

A  revy  share  or  intt  in  a  legacy  of  £ under  the  will  of 

X.,  proved  at on  the day  of,  &c. 

A  sum  of  £ due  from,  &c.,  on  the  secy  of  a  bond, 

dated,  &c. 


X. 

APPOINTMENT  by  Survivino  Trustee  of  a  Will  of 
separate  sets  of  Trustees  for  distinct  parts  of  the 
Propertt  held  under  distinct  Trusts  (c),  in  place 
of  Himself  and  Deceased  Trustee.  Vesting 
Declabation. 

PARTiBSf  A.,  retirg  tree,  1 ;  B.  &  C,  new  trees  of  pt  of  trust  Parties. 
?P^yy  2;  D.  &  E.,  new  trees  of  remr  of  trust  ppty,  8 ;  Recite  vHU 
givg  real  d  psonal  ppty  to  A.  <t  X.,  upon  trust  to  convert^  rfc,  RecitalB. 
p.  123,  dc  to  hold  investmts  after  death  of  testor*s  wife  as  to  one 
moiety  upon  trtists  for  testor*s  son  F.,  his  wife  d  chin  dk  next  of 
kin,  (6  as  to  the  other  moiety  upon  trust  for  testor's  daur  Z.,  her 
husbd  dt  chin  <t  next  of  kin.  Power  {if  any)  of  apptmt  of  new 
trees  in  survivg  or  continuing  (includg  retirg)  trees,  to  be  set  out 
JuUy  as  far  as  material.  Deaih  of  testor  dt  probate  of  will, 
p.  124.     Conversion,  dec,  dc  investmt  of  residuary  este,  p.  124. 

not  to  be  traiiBferred  on  an  appointment  of  new  trustees,  except  in  the 
case  before  mentioned ;  and  in  that  case  it  would  seem  that  the  transfer 
might  be  made  by  a  separate  deed  not  disclosing  the  trust,  in  the  same 
mode  as  in  iZe  Harmon,  24  Ch.  D.  720,  where  the  mortgage  was  vested  in 
the  testator  as  a  trustee  only,  and  not  beneficially, 
(e)  See  p.  103. 
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Appropria- 
tion of 
distinct 
portions 
of  trust 
estate. 


Wit- 
nesseth. 


Appoint- 
ment of 
tmstees 
of  part  of 
tnist  pro- 
perty. 

Vesting 
declara- 
tion (&). 


Death  of  wife.  Death  of  X,  And  whas  the  mvestmts  specified 
in  the  first  schdle  bto  representg  one  eql  moiety  of  the  net 
proceeds  of  the  sale  &  conversion  of  the  residuary  este  of  the 
sd  tester  have  been  appropriated  by  the  sd  A.  to  be  held  npon 
the  trusts  decld  by  the  sd  will  for  the  benefit  of  the  tester's  son 
Y.,  &  his  wife  &  chin  &  next  of  kin,  &  the  investmts  specified 
in  the  2nd  schdle  hto  representg  the  other  eql  moiety  of  the 
same  net  proceeds,  have  been  appropriated  by  the  sd  A.  to  be 
held  upon  the  trusts  decld  by  the  sd  will  for  the  benefit  of  the 
tester's  daur  Z.,  her  husbd  &  chin  &  next  of  kin,  Desire  of  A. 
to  retire,  d  to  appt  B.  dt  C.  "  new  trees  of  the  sd  first  mentd 
moiety  of  the  sd  trust  premes,"  d  D.dk  E.  of  the  second  moiety, 
p.  109  (a),  d  their  cmsent.  NOW  THIS  INDUE  WITNETH 
that  in  psuance  of  the  sd  desire  the  sd  A.  in  exercise  of  the 
powers  in  this  behalf  conferred  upon  him  by  the  sd  will  or  the 
statute  in  that  behalf,  &  of  every  or  any  other  power,  &c.,  hby 
appts  the  sd  B.  &  G.  to  be  trees  of  the  sd  will  in  the  place  of 
the  sd  X.,  deced,  &  of  him  the  sd  A.  so  far  as  regards  the 
moiety  of  the  residuary  este  of  the  sd  tester  wch  was  bequed 
by  his  sd  will  upon  trust  for  the  sd  Y.,  his  wife  &  chin  &  next 
of  kin  as  thrin  mentd  And  hby  declares  that  all  the  investmts 
&  ppty  specified  in  the  sd  1st  schdle  hto  shl  immedly  upon  the 
exon  of  these  psnts  vest  in  the  sd  B.  &  C.  upon  the  trusts  last 
afsd  or  such  of  them  as  are  now  subsistg.  Similar  apptmt  d 
declons  as  to  the  other  moiety.    In  wits,  &c. 

[^Schdles  of  investmts.'] 


Variations 
for  real 
estate. 


(a)  In  the  case  of  real  estate^  the  appointment  may  be  of ,  '^  the  sd 

B.  &  G.  to  be  trees,  &c.,  so  far  only  as  regards  the este 

&  hereds  situate,  &c.,  devised  by  the  sd  will,  but  not  further, 
&  the  sd  D.  &  E.  to  be  trees,  &c.,  so  far  only  as  regards  the 

este  &  hds|  situate,  &c.,  devised  by  the  sd  will  but  not 

further,"  &o. 

(&)  Or  the  tmst  estate  may  be  vested  by  assignment  in  the  old  way.  H 
it  consists  of  Stock  Exchange  investments  or  mortgages,  it  wiU  be  trans- 
ferred separately  in  the  usual  way,  and  a  declaration  of  trust  added,  see 
the  above  Precedents  and  notes. 
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XI. 

APPOINTMENT  of  New  Trustees  0/  a  Will  ani  Codicils, 
containing  variaiLS  specific  and  other  devises  and 
bequests  to  the  trustees^  one  trustee  having  Died, 
another  having  Befused  to  act,  and  the  third  Be- 
TiBiNG,  hut  only  Two  being  appointed  in  the  place  of 
the  Three.  Variations  where  the  appointment  is  made 
under  the  Statute  (c).  The  Beneficiaries  who  are 
sui  juris  Join  to  testify  their  Approval  and  Belease 
the  Betibing  trustee  {d). 

Pasties,  A.,  retirg  tree  <t  donee  of  power,  1 ;  X.,  Y.,  dt  Z., 
henefidaries,  2 ;  H.  <£  E.,  new  trees,  8.  Recite  unll  (e\  noticg  ReoitaU. 
aU  the  devises  dt  bequests  to  the  trees  A.,  D.,  d  F.,  dt  the  apptmt 
of  them  to  be  exors,  d  settg  forth  the  power  {if  any)  to  appt  new 
trees  in  the  place  of  trees  dying,  whether  in  the  lifetime  of  the 
testor  or  aftwds,  or  refusg  to  act,  or  retirg,  vested  in  the  survivg, 
continuing,  or  retirg  (/)  tree  or  trees,  with  power  to  increase  or 
reduce  the  no. :  Codis :  Death  of  testor:  And  whas  the  sd  F.,  Death  of 
one  of  the  trees  appted  by  the  sd  will,  died  in  the  lifetime  of  ia^t^*®® 

the  sd  testor,  namely  on  the day  of :  And  whas  the  tpr's  life- 

sd  will  &  codls  were  duly  proved  by  the  sd  A.  alone  in  the  p"^  ^ 

Begistry  on  the day  of :  And  whas  the  sd  D.  j^t^]^^ 

renoonced  probate  of  the  sd  will  &  codls,  &  never  acted  in  the  trustee 
admon  of  the  este  of  the  sd  testor  or  the  exon  of  the  trusts  of  reno^oed. 
the  sd  will  &  codls,  &  declined  to  accept  such  trusts  [&  by 
deed  poll  under  his  hand  &  seal,  dated,  &c.,  disclaimed  the  sd 
trusts,  &  all  the  estes  &  ppty,  real  &  psonal,  by  the  sd  will  & 
codls  devised  &  bequed  as  afsd].     [^Recitals  shewg  that  exorship 


(c)  See  Trustee  Act,  1893,  repealing^,  and  by  sect.  10  re-enacting  with 
additions  the  Conv.  Act,  1881,  s.  81,  (1),  (8),  (6),  and  above,  p.  99. 

(d)  Trustees  sometimes  stiptilate  for  a  release  on  their  retirement,  but  a 
complete  release  cannot,  of  course,  usuaUj  be  given.    See  for  other  forms 

VoL  II.,  RSLSASSS. 

(e)  Unless  the  appointment  is  supplemental,  see  p.  128,  note. 

(/)  Unless  the  power  were  expressly  exerdseable  by  a  retiring  tmstee  Mode  of 
or  the  case  is  within  the  Trustee  Act,  1893,  two  deeds  would  in  this  case  be  &PPoint^ 
necessary,  namely,  1.  An  appointment  by  A.  (as  a  continuing  trustee)  of  a  ^?^^ 
new  trustee  in  the  place  of  the  disclaiming  trustee ;  and  2.  An  appoint-  continidM 
ment  by  the  newly  appointed  trustee  of  a  new  tmstee  in  place  of  A.  re-  trustee, 
tiring.    For  an  appointment  by  a  disclaiming  trustee,  see  post,  p.  184. 

K.E. — ^VOL.   I.  K 
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Desire  to 
retire  and 
appoint. 


Agreement 
as  to  bene- 
ficiaries 
joining. 


Appoint- 
ment. 


CJonvey- 
ance  of 
freeholds. 


fielease  to 

retiring 

trustee. 


has  been  wotmd  tip,  see  last  Precedent^  dt  the  intts  of  the  benefi- 
ciaries X.,  y.,  dt  Z. :]  And  whas  the  sd  A.  is  desirouB  of  being 
dischged  from  the  treeship  of  the  sd  will  &  codls,  &  it  is  desired 
to  appt  the  sd  H.  &  E.  to  be  trees  of  the  sd  will  &  codls  in 
the  place  of  the  sd  A.  &  D.,  but  it  is  not  intd  at  psnt  to  supply 
the  place  of  the  sd  F.  as  a  tree  thof  (a) :  And  whas  the  sd  A. 
has  agrd  at  the  request  of  the  sd  pties  hto  of  the  2nd  pt  to 
make  the  sd  apptmt,  upon  their  joining  hrin  to  testify  their 
approval,  &  to  give  him  such  rele  as  is  hinafter  contd,  wch 
they  have  agrd  to  do  :  NOW  THIS  INDRE  WITNETH,  &c., 
apptmt  under  the  power  in  the  wiU  or  the  statutory  power,  by 
A.,  "with  the  approval  (hby)  testified)  of  the  sd  pties  hto  of 
the  2nd  pt,"  of  H.  dt  K,  to  be  trees  in  the  place  of  A.  dt  D., 
p.  106 :  AND  THIS  INDRE  ALSO  WITNETH  that  in 
psuance  of  the  sd  apptmt  the  sd  A.,  as  tree,  doth  hby  grant 
unto  the  sd  H.  &  E.,  convce  of  freehds  to  use  of  H.  <t  K. — 
assnmt  by  A.,  "  as  tree,"  to  H.  dk  K,  of  leasehds  dt  psonalty — 
dt  declon  of  trust  of  the  ppty  conveyed  dt  assned,  as  in  last  Pre- 
cedent, addg  a  referee  to  the  codls-.  AND  THIS  INDBE 
FURTHER  WITNETH  that  in  psuance  of  the  sd  agrmt  &  in 
conson  of  the  premes,  the  sd  pties  hto  of  the  2nd  pt  do  resply 
hby  to  the  extent  of  their  intts  &  ability  rele  the  sd  A.,  his  hrs, 
exs,  &  ads,  from  all  claims,  demands,  actions,  &  pcdgs  in  respt 
of  the  sd  trust  este  &  premes  under  the  sd  will  &  codls  of  the 
sd  testor  &  the  trusts  thof  or  in  respt  of  any  sale,  investmt,  or 
transposon  of  investmt,  paymt,  or  other  dealg,  or  anythg  done 
or  omitted  by  the  sd  A.  in  respt  thof  or  orwise  howsoever  in 
relon  thto.     In  wits,  &c. 


Form  of  (a)  The  proper  oourse  where  the  number  of  trustees  is  reduced,  whether 

appoint-        under  aji  express  power  or  under  the  statutory  power,  is  considered  to 

™^°  uT*'^*  be  to  leave  one  vacancy  expressly  unfiUed,  in  order  that  it  may  he  filled 

!^^    d.^     up  hereafter,  if  desired ;  since  otherwise  an  additional  trustee  could  not  he 

afterwards  appointed  so  as  to  restore  the  original  number  (except  by  the 

circuity  of  two  deeds),  until  a  fresh  vacancy  occurs ;  see  the  Trustee  Act^ 

1893,  s.  10  (2)  (a),  and  above,  p.  101. 
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APPOINTMENT  hy  Supplemental  Deed  of  Three  New 
Trustees  of  a  Settlement  of  real  and  personal  estate, 
under  the  statutory  power ,  where  one  trustee  is  Dead, 
another  a  Lunatic,  and  the  third  has  gone  to  Reside 
Abroad.  Declaration  by  the  Appointor  Vesting  the 
Trust  Estate  in  the  new  trustees.    A  short  form  (b). 

Parties,  A,,  d-onee  of  power,  1 ;  B.,  C,  dt  D.,  new  trees,  2. 
Whas  these  psnts  are  intd  to  be  read  as  supplemental  to  an  Sappie- 
indre  dated,  &c.,  &  made,  &c.,  being  the  settlemt  exted  on  the  ™*^8ct. 
marre  of  the  sd  A.  with  the  sd  K.,  his  late  wife,  the  power  of  Uement, 
apptg  new  trees  whof  is  vested  in  the  sd  A.,  &  supplemental  to  »nd  ^ 
an  indre  of,  &c.,  being  an  apptmt  of  the  sd  L.  to  be  a  tree  of  appoint- 
the  sd  settlemt  in  the  place  of  M.,  one  of  the  trees  thof  who  ^^\^^ 

■^  '  new  trus- 

was  dead,  jtly  with  the  sd  N.  &  0.,  &  supplemental  to  an  indre  tee, 
of,  (fee,  whby  the  sevl  freehd  &  leasehd  hds,  the  short  parlars  "d  ^^ 
of  wch  are  contd  in  the  first  &  second  pts  of  the  schdle  hto  ring  trust 
resply,  were  assured  to  the  sd  L.,  N.,  &  0.,  as  to  such  of  the  *■****• 
sd  hds  as  are  of  freehd  tenure  in  fee  simple,  &  as  to  such  of 
the  sd  hds  as  are  of  leasehd  tenure  for  the  respive  residues  ther 
unexpired  of  the  terms  grted  by  the  sevl  indres  of  lease  thrin 
recited,  &  the  sevl  copyhd  hds  &  premes,  the  short  parlars 
whof  are  contd  in  the  third  pt  of  the  sd  schdle  hto,  were  covted 
to  be  surrendered  to  the  sd  L.  N.  &  0.  &  their  hrs,  on  the 
trusts  of  the  sd  settlemt :  And  whas  the  sd  copyhd  hds  &  Sanender 

premes,  were  on  the day  of  duly  surrendered  in  hokk^ 

psuance  of  the  sd  covt,  &  the  sd  L.,  N.,  &  0.  were  duly 

admitted  thto :  And  whas  the  sd  L.  died  in  the  yr :  And  ^^^^  ^* 

WHAS  the  sd  N.  is  of  unsound  mind  &  has  been  so  found  by  lanacy  of 
inquison  dated,  (fee,  [or,  but  has  not  been  so  found  by  in-  ^^^^* 
quison] :  And  whas  the  sd  0,  in  the  month  of went  to  J^c^of 

—  the  third. 

(h)  As  to  making  the  deed  supplemental  to  the  settlement  and  the  prior  As  to 
sapplemental  deeds,    see    above^  p.  17,  note;   there  is  a  practical   con-  making 
Tenience  in  indicating  shortly  the  nature  of  the  prior  deeds  as  is  here  ^^^  ^^P' 
done,  and  the  precedent  would  otherwise  be  scarcely  intelligible  ;  if  pre-  P^®™®"****' 
ferred,  the  particulars  of  the  prior  deeds  may  be  given  in  a  schedule.    As 
to  the  power  to  appoint  new  trustees  and  to  vest  the  trust  estate  by  the 
declaration  of  the  appointor,  see  ss.  10  &  12  of  the  Trustee  Act^  1893,  re- 
enacting  BS.  31  and  34  of  the  C.  A.^  1881,  and  above,  pp.  09  et  seq. 
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reside  abroad  at ,  &  has  ever  since  remained  &  still 

remains  abroad :  Desire  to  appt  B.,  C,  db  D.,  trees  in  the  place 

Prcflent       of  L.,  N.,  dk  0. :  And  whas  the  ppty  now  subjt  to  the  trusts  of 

trust  pro-    ^^6  ^^  settlemt  consists  of  the  sd  hds  assured  by  the  above- 

p«rty.         mentd  indre  of,  &c.,  &  the  sd  surrender  &  admittce  wch  are 

resply  specified  in  the  first,  second,   &  third  pts  of  the  sd 

schdle  hto,  &  the  sevl  bond  debts,  policies  of  assurce,  revy 

intts,  &  annies  or  yrly  sums  wch  are  resply  specified  in  the 

fourth  pt  of  the  sd  schdle,  &  the  furniture  &  effects  wch  are 

specified  in  the  fifth  pt  of  the  sd  schdle,  &  the  sevl  mtge  debts, 

stks,  funds,  shares,  &  sees  which  are  resply  specified  in  the 

Oopyhoidfl,    sixth  pt  of  the  sd  schdle :  And  whas  it  is  intd  that  the  sd 

MiTSwS    copyhd  hds  &  premes,  &  the  sd  mtge  debts  &  the  sees  for  the 

to  be  trans-  game,  &  the  sd  stks,  funds,  shares,  &  sees  wch  are  resply 

furred 

separately,    mentd  or  specified  in  the  third  &  sixth  pts  of  the  sd  schdle 

hto,  shl,  as  soon  as  may  be,  be  assured  or  transferred  to  or 

vested  in  the  sd  B.,  C,   &  D.,   upon  the  trusts  of  the  sd 

Appoint,     settlemt  (a) :  NOW  THIS  INDEE   WITNETH  that   the  sd 

™^*'         A.,  in  exercise  of  the  power  for  this  ppose  vested  in  him  by 

the  sd  settlemt  &  the  statute  in  that  behalf,  &  of  every  other 

power,  &c.,  doth  hby  appt,  &c.,  apptmt  o/B.,  C,  <fc  D.  trees  in 

Vesting       place  ofL.,  N.,  d  0. :  AND  THIS  INDEE  ALSO  WITNETH 

tiwlr™       that  in  psuance  of  the  sd  apptmt  &  in  exercise  of  the  power  in 

this  behalf  conferred  by  the  statute  on  that  behalf,  he,  the  sd 

As  to  free-   A.,  doth  hby  declare  that,  First,  the  sevl  freehd  &  leasehd 

i^hoids    ^^^  *  pr^i^os  mentd  or  descd  in  the  first  &  second  pts  of  the 

schdle  hto  &  all  other,  if  any,  the  freehd  &  leasehd  hds  & 

premes  assured  by  the  sd  indre  of,  &c.,  or  wch  are  now  by 

any  means  vested  in  the  sd  N.  &  0.,  as  such  survivg  trees  as 

afsd  (exclusive  of  any  lands  or  hds  vested  in  them  by  way  of 


As  to  vest-       (^)  ^  ^^®  copyholds  have  not  been  actually  surrendered  to  tlie  trustees, 

ing  the         so  that  the  legal  estate  is  outstanding,  the  equitable  interest  (that  is  to 

property  in   g|^y^  the  right  to  call  for  a  oonveyanoe  of  the  lepral  estate)   may  be  in- 

the  new        eluded  in  the  vesting    declaration^  though  it  would  in  fact  pass  to  the 

new  trustees  by  virtue  of  their  appointment  and  without  any  transfer; 

see  above,  p.  116.    The  lunacy  of  one  of  the  trustees  would  in  this  case 

necessitate  an  application  to  the  Court  under  the  Lunacy  Act,  1890,  68 

Vict.  c.  5  (see  ss.  135  et  aeq.,  s.  140  has  been  replaced  by  the  Trustee  Act, 

1893, 6.  40),  in  order  to  effect  the  transfer  of  thd&e  portions  of  the  trust 

estate  which  cannot  be  vested  by  the  appointor's  declaration ;  see  as  to  this, 

p.  101. 
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mtge  for  securg  any  moy  subject  to  the  trusts  of  the  sd 
settlemt),  &  all  the  este  &  intt  of  the  sd  N.  &  0.,  as  such 
sorvivg  trees  as  afsd,  in  the   same   respive    premes,  And  chosesin 
Secondly,  the  sevl  bond  debts  &  intt,  policy  moys,  revy  intts,  ^^^^^ 
annies,  or  yrly  sums,  &  premes  specified  in  the  fourth  pt  of 
the  ad  schdle  hto,  &  the  right  to  recover  &  rece  the  same 
respive  premes,  &  all  the  este  &  intt  of  the  sd  N.  &  0.  as  such 
sorvivg  trees  as  afsd  thrin.  And  Thirdly,  all  the  furniture  &  and  fur- 
effects  specified  in  the  fifth  pt  of  the  sd  schdle  hto,  &  all  the  ^^^^^ 
este  &  intt  of  the  sd  N.  &  0.,  as  such  survivg  trees  as  afsd  thrin, 
shl  resply  vest  in  the  sd  B.,  C,  &  D.,  their  hrs,  exs,  ads,  & 
assns  resply,  as  jt  tenants,  upon  &  for  the  trusts  &  pposes  upon 
&  for  wch  the  same  resply  ought  to  be  held  by  virtue  of  the  sd 
indre  of  settlemt  or  orwise.     In  wits,  &c.  (6). 


Heredita- 
ments. 

Bond  debt 


The  Schdle  above  ref d  to. 

Pts  1,  2,  dt  8. — FreehdSy  leasehds  dt  copyholds. 

Pt.  4. — A  bond,  dated,  &c.,  under  the  hand  &  seal  of,  &c., 

whby  the  sd became  bound  to  in  the  penal  sum  of 

£ conditioned  for  the  paymt  of  £ &  the  ppal  moy  & 

intt  now  due  &  henceforth  to  become  due  for  the  same  &  the 
full  benefit  &  advantage  thof . 

The  sevl  policies  of  assurce  on  the  lives  of & resply.  Policies  of 

parlars  whof  are  as  follows : 


aasttranoe. 


Name  of 
Office. 

Penona  in 

whose  names 

Policy  effected. 

Amount  of' 
Policy. 

Date. 

Number. 

Premiom. 

1 
1 

• 

All  the  share,  este  &  intt  of  the  sd  under  the  above  Reyor- 

recited  indre  of  settlemt  [will],  expectant  &  to  take  effect  in  ^^^j. 


(b)  Notice  of  the  deed  should  be  given,  as  regards  the  choses  in  action 
transferred  by  it,  to  the  several  debtors,  insurance  offices  and  trustees. 


134 


APPODTTMBNTS   OP  NEW  TRUSTEES. 


Annuity. 
Forniture. 


Mortgago 
debta,  &c. 


posson  on  the  death  of [or  the  default  or  failure  of  issue 

of  the  sd  by  his  wife wch  shl  last  happen]  of  & 

in,  &c. 

An  anny  or  yrly  sum  of  £ arisg,  &c.,  <m  the  cctse  may 

b€y  &  payable,  &c. 

Pt  5. — The  furniture  &  househd  effects  in  the  house  of 


or  such  pts  thof  as  are  subjt  to  the  trusts  of  the  wiU  of  the 
above-mentd  testor. 

Pt  6. — ^A  sum  of  £ with  intt  seed  on  mtge,  dated,  &c., 

of  an  este  situate,  &c. 

£ 2i  p.c.  Consold  Stk. 

£ £4  p.c.  Prefce  Stk  of  the  — 

shares  of  £ each  of  the  — 


My  Co. 
-  Co  Limd. 


Recitals. 


xin. 

DISCLAIMEB  and  Appoditmbnt  of  New  Trustees  by  the 
Disclaiming  Trustee  under  a  Will,  the  Heir  and 
Personal  Bbpresektattve  of  the  Testator  joining 
for  the  purpose  of  vesting  the  trust  estate  in  the  New 
Trustees.  Varution  where  it  is  vested  by  the 
Declaration  of  the  Appointor  under  the  Trustee  Act, 
1898(a). 

Parties,  A.,  disclaimg  tree,  1 ;  B.,  hr-at-law  of  testor,  2 ;  C, 
legal  psonal  repve  of  testor,  9;  D,  dt  E.,  new  trees,  4.  Recite 
unU  of  X.,  statg  the  gifts  of  real  d  psonal  este  to  A.  d  K,  "  upon 


appoint 
new  tros 
tees. 


Power  of  (9)  ^  disclaiming  truBtee  can  ezeTcise  an  express  power  of  appointing 

disclaiming  new  tmstees  which  extends  to  a  trustee  who  refuses  to  act,  Bmp,  Hadley, 
tmstee  to  6  De  G.  &  S.  67  ;  and  the  power  conferred  by  the  Trustee  Act,  1893,  s.  10, 
but  he  cannot  exercise  an  express  power  given  only  to  surviving  on  con- 
tinuing trustees,  or  the  power  given  by  Lord  Cranworth's  Act,  see  Trains  v. 
Ulingworth,  2  Dr.  &  Sm.  344.  Both  the  disclaiming  trustees  might,  of 
course,  concur  in  the  appointment,  but  it  is  here  assumed  that  the  one  first 
disclaiming  objects  to  do  so.  The  disclaiming  trustee  cannot  convey  the 
trust  property,  which  would  be  repugnant  to  lus  disclaimer,  Urch  v.  Walker, 
3  M.  &  Cr.  702 ;  it  must  be  conveyed  to  the  new  trustees  by  the  heir  or 
legal  personal  representative  of  the  testator,  as  the  case  may  require,  unless 
it  can  be  vested  in  them  by  the  declaration  of  the  appointor  under  the 
Trustee  Act,  1893>  s.  12  (see  p.  104  et  se^.).    In  the  former  case  it  may  be 
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certn  trusts  thrin  mentd,"  [the  power,  if  any,  to  appt  new  trees, 
exercisable  by  rejusg  or  decling  trees,  ifwiUg,  to  he  recited  juiLy'\, 
d  the  apptmt  of  exor ;  Death  of  testor,  <k  grt  of  probate  or  Ires 
ofadmon  with  will  annexed  to  C.  [<f  hrship  q/'£.].     And  whas  Diaelaimer 
by  a  deed  poll  dated,  &c.,  under  his  hand  &  seal,  the  sd  E.  ^^j^ 
has  renounced  &  disclaimed  aU  the  real  &  psonal  este  & 
premes  by  the  sd  will  devised  &  bequed  to  him  jtly  with  the 
sd  A.,  &  all  trusts,  powers,  &  authorities  vested  in  him  the  sd 
E.,  whether  jtly  with  the  sd  A.  or  orwise,  &  the  office  of  tree 
under  the  sd  will  [or  recite  death  of  K.  in  testor* s  lifetime,  as 
the  case  may  be  (2>)] :   And  whas  the  sd  A.  has  declined  to  Sefand  of 
accept  the  devises  &  beqts  made  to  him  jtly  with  the  sd  E.  in  ^^  *® 
k  by  the  sd  will,  or  to  act  as  tree  thrunder,  except  for  the 
ppose  of  exercisg  the  power  of  apptg  new  trees  thof  in  the 
place  of  the  sd  E.,  &  of  him  the  sd  A.,  wch  he  has  agrd  to  do 
by  apptg  the  sd  D.  &  E.  to  be  such  trees  in  mner  hinafter 
mentd  :  [Existg  state  of  trust  ppty,  p.  124,  mutatis  mutandis'}  : 
NOW  THIS  INDRE  WITNETH,  &c.,  disclaims  by  A.,  see  Witoee- 
Disclaimer,  save  &  except  the  power  of  apptg  new  trees  of  the  '•*^* 
sd  will  wch  is  hinafter  exercised  by  him,  the  sd  A. :  AND 
THIS  INDRE  ALSO  WITNETH,  &c.,  apptmt  by  A.  of  D.  dt 
E.  to  be  new  trees  in  the  place  ofK.dcA.^.  106 :  [AND  THIS 
INDRE  ALSO  WITNETH,  &c.,  convce  dt  assnmt  of  real  dt 
psonal  trust  este  by  testor* s  hr  "  as  tree  "  dt  psonal  repve  '*  as  legal 
psonal  repve  of  the  sd  X. "  resply  to  D.  dt  E.,  p.  126 ;  or,  declon 
by  A.  vestg  the  trust  este  in  D.  dt  E.,  under  the  Tree  Act,  1898, 
p.  107].    In  wits,  &;c. 

better  to  make  the  oonyeyance  by  a  separate  deed,  as  the  disdaimmg  trustee 
is  not  concerned  with  it ;  in  the  latter  case  it  must  be  by  the  same  deed 
(see  p.  105). 

(5)  If  K.  snrviyed  the  testator  and  acted,  his  executors  or  administrators, 
and  not  A.,  would  be  the  proper  persons  to  appoint  the  new  trustees  under 
the  usual  power. 
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Recitals. 

Deed  sup- 
plemental. 


Trustee 
abroad. 

Desire  to 
appoint. 


Appoint- 
ment. 


Vesting 
declara^ 
tion. 


Donbtas 
to  donee 
of  pover. 


XIV. 

APPOINTMENT  by  Supplbmbntal  Deed  of  new  trustee  of 
a  Will  in  place  of  a  trustee  who  is  abroad  where  it  is 
DOUBTFUL  whether  the  power  is  vested  in  the  Tenant 
foe  Life  or  the  Continuing  Trustee  (a). 

Parties,  A.,  tenant  for  life,  1 ;  B.,  continuing  tree,  2 ;  C, 
new  trees,  8.  Whas  these  psnts  are  intd  to  be  supplemental 
to  the  will  dated,  &c.,  &  proved,  &c.,  of  X.  deced  (hinafter 
refd  to  as  the  will)  whof  the  sd  B.  &  Y.  are  the  psnt  trees,  & 
whby  it  was  provd  that  the  power  of  apptg  new  trees  thof  in 
the  place  of  any  tree  or  trees  who  shd  die  or  be  desirons  of 
being  dischgd  or  refuse  or  become  incapable  to  act  shd  be 
vested  in  the  sd  A.  durg  his  life :  And  whas  the  sd  Y.  in  the 

yr went  to  reside  &  has  ever  since  resided  at out  of 

the  United  Kingdom :  And  whas  the  sd  A.  &  B.  are  desirous 
that  the  sd  G.  shl  be  appted  to  be  a  tree  of  the  will  in  the 
place  of  the  sd  Y.,  but  it  is  considered  doubtful  whether  under 
the  circes  the  power  of  apptg  such  new  tree  is  vested  in  the  sd 
A.  as  the  pson  nominated  for  the  ppose  by  the  will,  or  in  the 
sd  B.  as  the  continuing  tree  thof :  Recitals  as  to  trust  ppty, 
dc.  NOW  THIS  INDRE  WITNETH,  that  the  sd  A.,  in 
exercise  of  the  power  (if  any)  for  this  ppose  vested  in  him  by 
virtue  of  the  wiU  &  the  Statute  in  that  behalf,  as  the  pson 
nominated  in  that  behalf  by  the  will,  &  of  every,  &c.  And 
the  sd  B.  in  exercise  of  the  power  (if  any)  for  this  ppose  vested 
in  him  by  virtue  of  the  statute  in  that  behalf  as  the  continu- 
ing tree  of  the  will  &  of  every,  &c.,  do  resply  hby  appt  the  sd 
C,  &c.,  apptmt,  AND  THIS  INDRE  ALSO  WITNETH,  that 
in  psuance,  &c.,  &  in  exercise  of  the  power  for  this  ppose 
vested  in  the  sd  A.  or  the  sd  B.  (as  the  case  may  be)  they, 
the  sd  A.  &  B.  do  resply,  &c.,  vestg  dechn.    In  wits,  &c. 

(a)  This  is  the  caae  of  a  wiU  before  the  Conv.  Act,  1881,  in  which  the 
power  in  Lord  Cranworth's  Act  of  1860  was  relied  on,  the  tenant  for  life 
being  nominated  to  exercise  it.  As  the  Act  of  1860  does  not  apply  to  a 
trostee  resident  abroad  (the  words  ''incapable  to  act  "meaning  personal 
incapacity,  see  Be  Bignold,  7  Ch.  223),  it  is  necessary  to  have  recourse  to  the 
Act  of  1893 ;  and  as  it  might  be  doubtful  whether  the  power  in  that  case 
was  in  the  tenant  for  life  or  the  continuing  trustee  (as  to  which  see  B$ 
Walker,  24  Ch.  D.  698,  above,  p.  100),  they  are  both  made  to  join  in  the 
appointment. 
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XV. 

DEED  executed  on  the  Ebtirbmbnt  of  one  of  three  trustees 
of  a  Settlement  mthout  the  appointment  of  a  New 
trustee  in  his  place,  under  the  Trustee  Act,  1893  (6). 
A  short  paragraphed  form  by  Supplemental  Deed 
without  recitals. 

Pasties,  A.,  donee  of  power  of  apptg  new  trees,  1 ;  B.,  retirg 
tree,  2 ;  G.  &  D.,  continuing  trees,  8.  Supplemental  to  an 
indre  of  settlement  dated,  &g.,  &  made,  &c.  (hinafter  refd  teas 
the  settlemt)  WITNETH,  as  follows  :— 

1.  The  sd  B.  hby  declares  that  he  is  desirous  of  retirg  &  Desire  to 
being  dischgd  from  the  trusts  of  the  settlemt.  chax^ 

2.  The  sd  A.,  C,  &  D.  hby  consent  to  the  dischge  of  the  sd  coDBent  of 
B.  from  such  treeship,  &  to  the  vestg  in  the  sd  C.  &  D.  alone  J^J^^Jj^' 
of  the  ppty  now  held  upon  or  subjt  to  the  trusts  of  the  settlemt  tinning 
[the  short  parlars  of  wch  are  stated  in  the  schdle  hto]  (c).  trustees 

3.  The  sd  A.,  B.,  C,  &  D.  hby  declare  that  all  the &  DecUnttion 

premes  mentd  in  the  first  pt  of  the  sd  schdle  hto  &  all  other  ^^^^ 

(if  any)  lands,  hds,  chattels,  &  ppty,  whether  real  or  psonal  ^^^^e  {d). 
(mcludg  things  in  action),  wch  are  now  subjt  to  the  trusts  of 
the  settlemt  (not  being  a  legal   este  or  intt  in  copyhd  or 
costomary  lands  or  hds,  &  not  being  lands  or  hds  vested  in  the 
sd  B.,  C,  &  D.,  or  any  of  them,  by  way  of  mtge  for  securg 
moy  subjt  to  the  trusts  of  the  settlemt)  shl  vest  in  the  sd  G. 
k  D.  alone,  their  hrs,  exs,  ads,  &  assns  resply  (accdg  to  the 
nature  of  the  ppty)  as  jt  tenants  for  all  such  este  &  intt  as  the 
sd  B.,  C.,  &  D.,  or  any  of  them,  had  thrin  resply  immedly  bfe 
the  exon  of  these  psnts  &  upon  the  trusts  &  subjt  to  the 
provons  applicable  thto  resply  by  virtue  of  the  settlemt  or 
orwise.    [Or,  The  sd  B.,  as  tree,  doth  hby  rele  unto  the  sd  G.  Or,  Con- 
&  D.,  their  hrs,  exs,  ads,  &  assns  resply,  accdg  to  the  nature  ^^ng  ^ 
of  the  ppty,  ALL  &  siNOB  [the &  premes  mentd  in  the  first  trustee  by 

xeieftse  loj* 

(h)  See  88. 11, 12 ;  and  above,  p.  102 ;  and  as  to  supplemental  deeds,  see 
p.  71. 

(c)  It  would  be  proper,  though  not  essential,  to  insert  a  short  statement 
of  what  the  trust  property  consists  of,  referring  if  oonyenient  to  a  schedule, 

(d)  See  p.  103. 

(e)  As  the  retiring  trustee  must  be  a  party  to  the  deed,  his  interest  in  the   As  to 
trust  property  may  be  conveyed  in  the  ordinary  way  (by  release  of  his   retiring 
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Further 
aasarance. 


pt  of  the  sd  schdle  hto,  &  all  other,  if  any] ,  the  ppty,  este,  & 
effects  whatsr,  whether  real  or  psonal,  now  vested  in  the  sd  B., 
C,  &  D.,  at  law,  or  in  equity,  upon  the  trusts  of  the  settlemt 
[other  than  lands  or  hds  vested  in  them,  the  sd  B.,  C,  &  D., 
by  way  of  mtge  for  securg  moy  subjt  to  the  trusts  of  the 
settlemt] :  To  hold  the  same  unto  &  to  the  use  of  the  sd  C. 
&  D.,  their  hrs,  exs,  ads,  &  assns  resply,  accdg  to  the  nature 
of  the  ppty,  &  to  the  intent  that  the  same  premes  resply  may 
be  vested  in  them  alone,  as  jt  tenants,  upon  the  trusts  of  the 
settlemt.] 

4.  It  is  hby  agrd  &  decld  that  every  further  assurce,  trans- 
fer &  thing  necy  for  vestg  any  of  the  ppty  [mentd  in  the  sd 
schdle  hto,  or  any  other  ppty]  comprd  in  or  subjt  to  the  trusts 
of  the  settlemt  in  the  sd  G.  &  D.  alone,  their  hrs,  exs,  &  ads 
resply,  shl  be  exted  &  done  forthwith  (a).    In  wits,  &c.  {b). 

ISchdle.'} 


tmstee 
conTeying 
by  release. 


XVI. 

APPOINTMENT  of  a  New  Trustee  of  a  wiU  for  iht 
purposes  of  the  Settled  Land  Acts  cohere  the  Original 
Trustees  have  been  appointed  by  the  Court. 

Parties^  X.,  survivg  tree,  1 ;  [A,,  terumt  for  life  (c),  2 ;]  the 
sd  X.  &  Y.,  new  tree,  8,     Recite  the  vnll,  shewing  who  is  tenant 

estate  in  joint  tenancy  to  his  oo-tmstees),  as  in  the  variation  in  brackets. 
If  there  are  mortgages  they  should  be  excepted  and  transferred  by  separate 
deeds.  But  the  release  may^  it  is  considered^  extend  to  the  legal  estate  in 
copyholds  (see  Scriven  on  Copyholds,  p.  116),  and  in  this  respect  the  convey- 
anoe  has  an  advantage  over  a  vesting  by  declaration  under  the  late  Act; 
and  the  conveyance  has  the  further  (though  unimportant)  advantage  that 
it  enables  a  covenant  against  incumbrances  to  be  implied  under  the  Act  (see 
above,  p.  110,  note),  which  must  otherwise  be  expressed ;  but  it  is  not  the 
practice  to  insert  an  express  covenant. 

(a)  This  clause  operates  as  a  covenant  by  B.,  Elph.  Interp.,  426. 

(h)  Proper  notices  of  the  deed  with  respect  to  any  choses  in  action  should 
be  given ;  see  the  previous  precedents. 

(c)  As  the  power  of  appointing  a  new  trustee  for  the  purposes  of  the 
Settled  Land  Act  is  conferred  by  the  Trustee  Act,  1893,  s.  10  and  s.  47  (1)« 
not  by  the  Settled  Land  Acts,  the  consent  of  the  tenant  for  life  under  the 
Act  of  1882,  s.  56  (2)  is  not  absolutely  necessary,  but  it  is  desirable  to 
obtain  his  concurrence. 
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far  fo/e,  but  the  sd  will  contained  no  power  of  or  trust  for 
sale  of  the  sd  hds  \if  the  testor  died  after  1882  add,  or  of 
any  or  hdts  thby  devised  and  no  apptmt  of  trees  for  the 
pposea  of  the  S.  L.  A.,  1882] :  And  whas,  by  an  order  of  the 
Chancery  Division  of  the  High  Court  of  Justice  made  by  Mr. 

Justice on  the day  of upon  the  applon  of , 

the  sd  X.  &  K.,  late  of ,  were  appted  trees  of  the  settlemt 

created  by  the  sd  will  for  the  ppses  of  the  Settled  Land  Act, 

1882 :  And  whas  the  sd  K.  died  on  the  day  of : 

And  whas  the  sd  X.  is  desirous  of  apptg  the  sd  Y.  to  be  a 
tree  in  the  place  of  the  sd  E.,  &  the  sd  A.  approves  of  such 
appt:  NOW  TfflS  INDRE  WITNETH  that  in  psuance  of 
the  sd  desire  &  in  exercise  of  the  powers  given  to  him  by 
the  statute  on  that  behalf.  &  of  every  or  power  him  enablg, 
the  sd  X.  doth  hby  [with  the  approbon  of  the  sd  A.]  appt  the 
sd  Y.  to  be  a  tree  of  the  settlemt  created  by  the  sd  will  for  the 
pposes  of  the  8.  L.  A.,  1882  to  1890,  in  the  place  of  the  sd  K., 
and  to  act  jtly  with  the  sd  X.  for  the  pposes  lastly  hinbfe 
mentd.    In  wits,  &c. 


xvn. 

APPOINTMENT  (endorsed)  of  a  New  Tbustbb  in  place  of 
a  retiring  Trustee  of  a  Trust  Deed  of  Eeal  and 
Pebsonal  estate,  containing  general  Powbbs  of  Sale, 
Leasing,  and  Management,  dc,  where  part  of  the 
property  is  or  may  he  Abboad,  and  tlie  property  is 
conveyed  and  assigned  to  a  Pbovisional  Tbustee  upon 
trust  to  reconvey  and  reassign  to  the  continuing  and 
new  Trustees  (d). 

Pabtibs,  a.  &  B.,  psnt  trees,  1 ;  C,  new  tree,  2 ;  D.,  provonal 
tree,  8.    Whas  the  trusts  of  the  within  written  indre  have  not  BecitaU. 

{d)  See  the  next  Precedent.  The  machinery  of  two  deeds  is  here  employed  As  to 
(according  to  the  old  practice,  prior  to  22  &  23  Vict.  c.  35,  s.  21,  as  to  appoint- 
peraonalty,  where  there  was  a  continuing  trustee),  as  it  might  be  doubtful  ™®^.  ^"^^ 
whether,  as  to  the  property  abroad,  the  continuing  trustee  could  convey  and  ^h^fQ 
assign  to  himself.    For  the  same  reason  the  appointment  is  assumed  to  be  property 
made  under  a  power  in  the  instrument,  as  the  statutory  power  woidd  not  abroad. 
Apply,  and  the  other  recent  legislation  cannot  be  made  use  of. 
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Trusts  an-   yet  been  fully  exted :  And  whas  the  sd  A.  is  desirous  of  retirg 
!**?"    ;     from  the  trusts  of  the  sd  indre,  &  he  &  the  sd  B.  have  deter- 

I/68ire  of 

trastee  to     mined  to  appt  the  sd  G.  to  be  a  tree  thof  in  the  place  of  the  sd 

retire,  &c.    ^^ .  jjOW  THIS  INDEE  WITNETH,  &c.,  appimt  hy  A.  d  B. 

meSt!"*"      of  C'.,  to  he  a  tree  in  the  place  of  A.,  p.  106 :  AND  THIS 

Oonyeyance  INDEE  FUKTHER  WITNETH  that,  in  psuance  of  the  sd 

mwitto*^"  ^PP*'^**  *  ^  conson  of  the  premes,  the  sd  A.  &  B.  do,  &  each 

provisional  of  them  doth  hby  grt,  convey,  &  assn  unto  the  sd  D.,  all  & 

*™**®®'       siNGR  the  ppty,  este,  &  effects  whatsr,  whether  real  or  psonal, 

or    movable    or    immovable,    in    posson,    revon,    remr,    or 

expectancy,  or  in  action,  &  whether  in  England  or  abroad,  wch 

are  now  under  or  by  virtue  of  the  within  written  indre  or 

orwise  howsr  vested  in  the  sd  A.  &  B.,  or  eir  of  them,  lor  any 

este  or  intt  whatsr,  &  whether  at  law  or  in  equity,  upon  the 

trusts  of  the  same  indre,  with  the  rights,  easemts,  &  appurts 

to  the  sd  premes  belonging  (save  &  except  any  mtge  debts  so 

vested,  &  the  sees  for  the  same,  wch  are  intd  to  be  transferred 

Power  of      to  the  sd  B.  &  G.  by  septe  deeds  (a) ),  And  all  the  este  &  intt 

ua«  mime***  ^'  ^^®  ^^  ^'  *  ■^•»  ^^  ®^  ^'  them,  in  the  premes,  togr  with 

of  retiring    full  power  &  authority  to  the  sd  D.,  his  hrs,  exs,  ads,  &  assns, 

&  the  trees  &  tree  from  time  to  time  of  the  within  written 

indre,  to  use  the  name  or  names  of  the  sd  A.,  his  hrs,  exs,  or 

ads,  &  to  exercise  &  enforce  all  lawful  or  available  powers  & 

remedies  for  the  ppose  of    demandg,   suing   for,  reeoverg, 

receivg,  &  obtaing  posson  of  &  givg  effectual  dischges  for  the 

sd  respive  premes  comprd  in  the  convce  or  assignmt  hby 

made  &  every  or  any  pt  thof,   &  to  exte  &    do  all  such 

instrumts,  acts,  &  things,  whether  before  a  notary  public  or 

other  public  officer  or  orwise,  as  may  be  necy  or   pper  for 

perfectg  &  completg  these  psnts,  or  effectually  vestg  the  sd 

respive  premes  hby  conveyed  &  assned  in  the  sd  D.,  his  hrs, 

exs,  ads  or  assns,  or  other  the  trees  or  tree  from  time  to  tiuLe 

of  the  within  written  indre,  &  for  any  such  ppose  as  afsd  to 

Habendam   ^^ppt  a  substitute  or  Substitutes  at  pleasure,  To  hold  the  sd 

to  provi-      j.gj^j  ^  psonal  este  &  premes  hby  conveyed  &  assned  resply 

trustee.       UKTO  &  TO  THE  USE  of  the  sd  D.,  his  hrs,  exs,  ads,  &  assns 

Upon  trust  resply  acedg  to  the  nature  of  the  ppty,  upon  tbust  &  to  the 

J^j®^*^^'®^  intent  that  the  sd  D.,  his  hrs,  exs,  or  ads  resply,  shl  forthwith 

assign.  

(a)  See  above,  pp.  104^  138. 
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by  SHOT  indre  already  prepared  &  engrossed  &  endorsed  on  the 
within  written  indre,  &  intd  to  bear  even  date  with  &  to  be 
exted  immedly  after  these  psnts,  &  made  betn  the  sd  D.  of 
the  one  pt,  &  the  sd  B.  &  C.  of  the  other  pt,  convey  &  assn 
the  sd  premes  hby  conveyed  &  assned  unto  &  to  the  use  of 
the  sd  B.  &  C,  their  hrs,  exs,  ads,  &  assns  resply,  to  be 
held  by  them  upon  &  for  the  trusts  &  pposes  applicable  to  the 
same  premes  resply,  under  or  by  virtue  of  the  within  written 
indre.  Covt  by  A.  dk  B.  with  D.  agst  mcumbces;  see  Gonvey- 
ANCBS  ON  Sale.    In  wits,  &c.  (b). 


XVIIL 

KBCONYEYANGE  and  Reassignment  by  the  Pbovisional 
Tbustbb  in  the  last  Precedent  {also  endorsed  on  the 
Trust  Deed). 

Partiss,  D.,  provonal  tree,  1 ;  B.  &  C,  continuing  d  new  trees, 
2.    WITNETH  that  in  psuance  &  exon  of  the  trust  or  diron  Beconvey. 
in  that  behalf  in  the  above  written  indre  contd,  the  sd  D.  doth  *"^  ?^^ 

re&asigii- 

hby  grt,  convey,  &  assn  unto  the  sd  B.  &  C,  all  &  singr  the  ment. 
ppty,  &c.,  as  in  last  Precedent,  conveyed  &  assned  to  the  sd  D., 
his  hrs,  exs,  ads  &  assns,  by  the  above  written  indre,  with  the 
appurts  thof.  And  all  the  este  &  intt  of  the  sd  D.  in  the 
premes,  To  hold  the  sd  real  &  psonal  este  &  premes  hby  Habendam 
conveyed  &  assned  resply  unto  &  to  the  use  of  the  sd  B.  &  *°  trustees. 
C,  their  hrs,  exs,  ads,  &  assns  resply,  accdg  to  the  nature  of 
the  ppty  to  be  held  by  them,  upon  &  for  the  trusts  &  pposes 
appUcable  to  the  same  resply,  under  or  by  virtue  of  the  within 
written  indre.     In  wits,  &c. 

if})  Any  proper  notices  as  to  choses  in  action,  &c.j  comprised  in  the  deed 
should  Im  given. 
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cesco T. 
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benefit  of 
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Medical 
attendance. 


Death  or 
bankruptcy 
of  master. 


Covenant 
for  pay- 
ment of 
premium. 


PKELIMINAET   NOTE. 

Fob  the  law  as  to  apprenticeBhip  see  Simpeon  on  Infants,  pp.  94-100; 
Anstin  of  Apprentices ;  and  the  Acts  in  the  Index  to  the  Statntes  under 
"  Apprentice."  There  are  of  course  special  forms  applicable  to  particolar 
cases,  6.g.,  under  46  &  47  Vict.  o.  41,  2nd  schedule  (Merchant  Shipping, 
Fishing  Boats).    The  following  observations  may  be  found  useful. 

The  case  of  De  Frcuncetco  v.  Bamum,  45  Ch.  D.  480,  may,  according  to  a 
learned  writer  in  the  Law  Quarterly  Seview,  Vol.  YIL,  p.  3,  be  thus  summed 
up  •  "  (0  ^^  action  cannot  be  brought  against  an  infant  on  a  covenant  to 
serve  (see  Croke,  Car.  179).  Hence  (ii)  The  negative  clauses  in  an  appren- 
ticeship deed  cannot  be  enforced  by  injunction,  (iii)  Where  the  provisions 
in  an  apprenticeship  deed  are  unreasonable,  and  cannot  be  enforced  against 
the  infant  or  the  infant's  parent.  A.,  the  infant's  master  and  teacher,  cannot 
maintain  an  action  against  X.  for  enticing  away  the  infant  from  his 
employment." 

Where  the  deed  provides  for  paying  wages,  a  provision  stopping  the 
wages  during  a  lock-out  or  turn-out  would  be  invalid,  Meakin  ▼.  MorrU,  12 
Q.  B.  D.  852;  Com  v.  MaUheiw$,  [1898]  1  Q.  B.  310;  as  also,  it  is  presumed, 
would  be  a  provision  for  reducing  the  wages  in  the  event  of  the  working 
hours  being  reduced  under  the  Factory  Acts  or  similar  legislation.  See 
further  as  to  provisions  not  for  the  benefit  of  the  apprentice,  Leslie  v.  Fits- 
patrich,  3  Q.  6.  D.  229. 

As  to  the  master's  liability,  in  the  absence  of  stipulation,  to  supply  the 
apprentice  with  medical  attendance,  see  12.  v.  Smith,  8  C.  &  P.  153. 

As  to  an  agreement  by  an  infant  not  to  carry  on  a  competing  busineBS 
after  the  expiration  of  the  term  of  service,  see  Evans  y.  Ware,  [1892]  3  Ch. 
502. 

In  the  absence  of  a  provision  to  that  effect,  no  part  of  the  premium  is 
recoverable  on  the  master's  death,  Whincup  v.  Hughes,  L.  E.  6  0.  P.  78  ;  see 
29  Sol.  J.  315.  As  to  the  bankruptcy  of  the  master,  see  the  Bankruptcy 
Act,  1883,  s.  41.  If  the  contract  of  service  extends  to  the  master's  executors, 
the  deed  will  at  his  death  be  binding  as  between  them  and  the  apprentice, 
Cooper  V.  Simmons,  7  H.  &  N.  707. 

If  the  whole  of  the  premium  is  not  paid  at  the  time  when  the  infant  is 
bound  apprentice,  it  is  usual  for  the  father  or  some  other  relative  to  cove- 
nant for  payment  of  the  balance.  If  the  infant  himself  covenant  for  pay- 
ment, whether  under  seal  or  not,  he  will  be  held  liable  on  attaining  full  age, 
provided  (1)  the  apprenticeship  was  a  provident  and  proper  arrangement. 
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(2)  the  premium  was  fair  and  reasonable,  and  (3)  instmotion  has  been  duly 
giren  under  the  deed,  WaUer  v.  Everard,  [1891]  2  Q.  B.  869.  As  the  onns 
of  proving^  these  facts  would  lie  *on  the  master^  it  is  better,  if  possible,  to 
obtain  the  covenant  of  some  adult. 

Ab  to  the  effect  of  gross  misconduct  of  the  apprentice,  e,g.,  habitual  theft,  Chross  mis- 
on  the  master's  covenant  to  teach  and  imLiTifaLin  him,  see  Learoyd  y.  Brock,  oondact  by 
[1891]  1  Q.  B.  431.  apprentice. 

That  an  apprenticeship  to  a  corporation  is  good,  see  BarnUy,  S^c,  8oe.  v.  Master  a 
Castiyn,  [1891]  1  Q.  B.  76.  corpora- 

Ab  to  stamps,  see  the  Stamp  Act,  1891,  sched.  Appbsnticbhtp,  and  ^^^°* 
Gbnol^l  Exxxftion  fsox  all  Stamp  Dutibs^  and  the  Merchant  Shipping  Stamps. 
Act,  1854,  s.  143. 

Ab  to  articles  of  clerkship  to  a  solicitor  see  6  &  7  Yict.  c.  73,  ss.  4,  6,  8-11,  Ab  to 
13;  23  &  24  Vict.  o.  127«  s.  7;  40  &  41  Yict.  c.  25,  s.  23,  sched.  2.    As  to  the  articles  of 
period  of  service  see  6  &  7  Vict  c.  78,  ss.  3,  6 ;  23  &  24  Vict.  c.  127,  ss.  2-6,  clerkship 
16, 32 ;  35  &  36  Vict.  c.  81 ;  40  &  41  Vict.  o.  25,  ss.  12-14.    As  to  registration  ^  ■°"^**^'- 
see  51  &  52  Vict.  c.  65,  ss.  7-9.    As  to  the  enrolment  of  the  articles  nvne  pro 
tune,  see  Exp.  DarviUe,  L.  B.^  2  C.  P.  244 ;  Esep,  Banyard,  L.  B.,  10  C.  P.  638 ; 
Be  Sayer,  L.  B.  10  C.  P.  569.    As  to  the  stamp,  see  Stamp  Act,  1891,  sched.  Stamps. 
Abticlbs  of  Clbbkship. 

It  is  now  settled  that  the  practice  of  assigning  articles  of  clerkship  is  AamgniDg 
erroneous.  The  proper  course  is  by  mutual  agreement  to  cancel  the  original  articles  of 
articles  and  to  enter  into  fresh  articles,  which  require  a  stamp  of  lOs. ;  see  c^^^^Ahip. 
Exp.  Adams,  4  Ch.  D.  39 ;  21  Sol.  J.  357,  685. 

As  to  the  bankruptcy  of  the  solicitor  see  Bankruptcy  Act,  1883,  s.  41:    As  Bank- 
to  the  right,  in  the  absence  of  express  contract,  to  a  return  of  the  premium  ruptcy  or 
on  the  death  of  the  solicitor,  see  Fem$  v.  Carr,  28  Ch.  D.  409.  ^«^*^  ^^ 

A  covenant  by  an. articled  clerk  of  a  London  solicitor  not  to  transact  ■*^"*^*^''" 
biumess  with  his  clients  extends  to  country  solicitors  for  whom  he  is  agent. 
Bad  V.  Burrows,  [1892]  2  Ch.  413. 


INDENTURE  o/ Apprenticeship. 

THIS  INDKE,  made,  &c.,  Bbtn  A.,  of,  &c.,  master^  of  the  parties, 
first  pt;  B.,  apprentice,  son  of  C,  of,  &c.,  of  the  second  pt ;  & 
the  8d  C,  of  the  third  pt,  WITNETH,  that  in  conson  of  the  covenant 

sum  of  £ now  pd  by  the  sd  C.  to  the  sd  A.,  the  rect  whof  ^y  "^^^ 

he  doth  hby  acknowe  &  in  conson  also  of  the  service  of  the  sd 
B.  to  be  done  or  pformed  to  or  for  the  sd  A.,  &  of  the  covts  & 
agnnts  hinafter  entd  into  by  the  sd  C.  &  B.,  he,  the  sd  A.,  at 
the  reqt  of  the  sd  C,  &  with  the  consent  (hby  testified)  of  the 
sd  B.,  doth  hby  covt  &  agree  with  the  sd  C,  &  also  with  the 
sd  B.  ia  mner  follg,  that  is  to.  say,  that  he,  the  sd  A.,  will  take  ^  ^^^T® 

apprentice, 
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instract, 


to  proTide 
board  and 
lodging 

or,  pay 
allowance 
in  lien 
thereof. 


Business 
hours. 


Apprentice 
bound. 


Covenant 
by  father 
that  son 
shall  serre, 

to  provide 
necessaries. 


&  rece  the  sd  B.  as  his  apprentice  from  the  day  of  the  date  of 

these  psnts  for  the  term  of yrs,  &  also  will  durg  the  sd 

term,  to  the  best  of  his  power,  knowledge  &  ability,  instruct 

the  sd  B.  in  the  trade  or  business  of ,  &  in  all  things 

incident  or  relatg  thto,  in  such  nmer  as  he,  the  sd  A.,  doth 
now  or  shl  hrafter  durg  the  sd  term  use  or  practise  the  same 
[And  will  durg  the  sd  term  find  &  provide  the  sd  B.  with 
good  &  sufft  board  &  lodging  in  the  house  of  the  sd  A.,  or 
"  And  will  pay  to  the  sd  B.  durg  the  sd  term  or  until  the 
sooner  determinon  of  the  sd  apprenticeship,  the  respive  sums 
foUg,  in  lieu  of  providg  him  with  board  &  lodging  (that  is  to 

say),  the  sum  of  £ for  the  first  yr  of  the  sd  term,  the  sum 

of  £ for  the  second  yr  thof,  &c.,  payable  [qrtly]  on  the 

day  of ,  &c.,  with  a  proportionate  pt  thof  up  to  the 

day  on  wch  the  sd  apprenticeship  shl  terminate"]:  And 
FURTHER  that  the  sd  A.  shl  not  require  the  sd  B.  to  attend  to 
the  business  or  affairs  of  the  sd  A.,  for  a  longer  period  than 

hours  in  each  day,  unless  the  sd  B.  shl  unavoidably  be 

longer  engaged  by  an  extreme  &  unusual  pressure  of 
business:  And  in  conson  of  the  covts  &  agrmts  hinbfe 
contd  on  the  pt  of  the  sd  A.,  the  sd  G.  doth  hby  place  & 
bind  the  sd  B.,  &  the  sd  B.,  with  the  consent  of  the  sd  C, 
doth  hby  place  &  bind  himself  with  &  to  the  sd  A.  durg 
the  term  afsd,  durg  all  wch  time  the  sd  B.  shl  faithfully, 
honestly,  <fc  diligently  serve  him,  the  sd  A.,  &  obey  &  pform 
all  his  Iful  &  reasble  commands  &  requiremts,  &  shl  not  do 
any  damage  or  injury  to  the  sd  A.  or  knowingly  suffer  the 
same  to  be  done  witht  acquaintg  him  thwith,  but  shl  in  all 
things  conduct  &  acquit  himself  as  an  honest  &  faithful 
apprentice  ought  to  do:  And  for  the  consons  afsd,  the  sd 
G.  doth  hby  covt  &  agree  with  the  sd  A.,  that  the  sd  B.  shl 
faithfully,  honestly  <fc  diligently  serve  the  sd  A.  as  his  appren- 
tice durg  the  term  afsd  :  And  also  that  he,  the  sd  G.,  his  exs 
or  ads,  will  at  his  or  their  own  expse,  find  &  provide  the  sd  B. 
with  good  &  sufft  [board,  lodging,]  clothg,  washg,  pocket-moy, 
medicine  &  medical  attendee  (a),  &  all  other  necessaries, 
[except  board  &  lodging  as  afsd]  durg  the  sd  term  [&  will  also 
pay  the  expses  of  the  funl  of  the  sd  B.  in  the  case  of  his  death 


(a)  Ab  to  medical  attendance,  see  ante,  p.  142. 
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durg  the  sd  term]  {b) :  [Fbotd  always  &  it  is  hby  agrd  that  in  Profiao  in 

ease  the  sd  B,  shl  die  within calr  months  from  the  day  of  aSSji,  &c." 

the  date  hrof,  [or  in  case  the  health  of  the  sd  B.  shl  within 
that  time  fail,  so  as  to  incapacitate  hiTn  from  foUg  the  trade  or 

business  of ,  <fc  such  failure  of  health  shl  be  certified  by 

two  duly  qualified  medical  practitioners  (c)],  the  sd  A.  shl 

repay  to  the  sd  C.  the  sum  of  £ ,  pt  of  the  sd  premium  or 

sum  of  £ so  pd  to  the  sd  A.  as  afsd,  &  in  case  such  death 

[or  failure  of  health  certified  as  afsd]  shl  happen  after  such 

calr  months,  but  within  yrs  from  the  date  hrof , 

then  the  sd  A.  shl  repay  the  sum  of  £ ,  pt  of  the  sd  pre- 
mium] :  [Pbovd  also,  &  it  is  hby  further  agrd,  that  in  case  the  Pro^iao  in 
sd  A.  shl  die  bfe  the  expiron  of  the  sd  apprenticeship,  then  the  ^^^^er's 
exs  or  ads  of  him,  the  sd  A.,  shl  as  soon  as  may  be  after  his  d«»*ii(<')- 
dece  find  &  provide  for  the  sd  B.  anor  pper  &  suitable  master 

follg  the  trade  or  business  of ,  &  at  their  own  cost  assn 

over  &  bind  the  sd  B.  to  such  new  master  for  such  residue  as 
shl  be  then  unexpired  of  the  term  of  his  sd  apprenticeship 
upon  the  same  terms  or  upon  terms  equally  advantageous  to 
the  sd  B.  as  are  contd  in  these  psnts,  &  in  default  thof  shl  pay 

to  the  sd  C.  the  sum  of  £ for  every  yr  <fc  a  proportionate 

sum  for  any  fraction  of  a  yr  of  the  sd  term  of yrs  wch 

shl  at  the  dece  of  the  sd  A.  be  unexpired] :  [Pboyb  also,  &  it  Power  for 
is  hby  further  agrd,  that  the  sd  A.  shl  permit  the  sd  B.,  if  he  ]J^^^**^ 
shl  require  the  same  in  writg,  to  leave  the  service  of  him,  the  after — 
sd  A„  at  the  expu-on  of  the  first yrs,  or  at  any  time  ^^' 

(h)  The  following  proYision  for  a  change  in  the  locality  of  the  business 
seems  free  from  the  objection  in  Eaton  v.  Western,  9  Q.  B.  D.  636  (overruling 
Boyce  v.  Charlton,  8  Q.  B.  D.  1)  :— 

*'  Fboyd  always  that  in  case  at  any  time  &  so  long  as  the  sd  Provision 
A  shl  require  the  sd  B.  to  serve  his  apprenticeship  at  any  ^<^^^ov$i 

place  more  than miles  distant  from afsd  (wch  he  shl 

be  at  liberty  to  do  provd  the  distce  does  not  exceed miles 

ihfrom)  then  the  sd  A.  shl  find  pper  and  sufft  board  &  lodging 
for  the  sd  B.  in  the  house  of  him  the  sd  A.  or  elsewhere,  & 

the  sd  C,  his  exs  or  ads,  shl  pay  to  the  sd  A,  the  sum  of  £ 

per  week  towards  the  expses  thof." 

As  to  the  case  of  the  employers  being  a  firm  which  becomes  split  into  two, 
see  Eaton  v.  Western,  ubi  $upra, 

(c)  See  Derby  v.  Hwmber,  L.  £.,  2  C.  P.  247. 

(d)  See  ante,  p.  142. 

K.E. — VOL.   I.  L 
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DismiFsal 
on  mifioon- 
dact  (a). 


thrafter,  &  to  employ  the  remr  of  the  ad  term  for  his  own  nse 
&  benefit  witht  any  mterferce  or  claun  on  the  pt  of  the  sd  A. 
in  or  for  any  gains  or  eamgs  thr after  made  by  the  sd  B.  in  the 
afsd  trade  or  business  or  orwise] :  [Provd  also,  &  it  is  hby 
farther  agrd,  that  in  case  the  sd  B.  shl  at  any  time  dorg  the 
sd  term  be  wilfully  disobedient  to  the  Iful  &  reasble  commands 
of  the  sd  A.,  or  shl  orwise  grossly  misconduct  himself,  it  shl 
be  Iful  for  the  sd  A.  to  dischge  the  sd  B.  from  his  service, 

provd  that  in  such  case  he  shl  repay  the  sd  C.  the  sum  of  £ 

for  every  yr  &  a  proportionate  sum  for  any  fraction  of  a  yr  of 

the  sd  term  of yrs  wch  shl  then  be  unexpired]  :  [And  it  is 

hby  agrd  that  upon  the  expiron  of  the  sd  apprenticeship  &  the 
dischge  by  the  sd  B.  &  G.  of  all  their  respive  obligons  to  the  sd 
A.  hrunder  this  psnt  indre  shl  be  delivered  by  the  sd  A.  to  the 
sd  B.]    In  wits,  &c. 


Parties. 


Recital. 


Clerk 
articled. 


Ooveuant 
for  service. 


n. 

ARTICLES  of  Clerkship  to  a  Solicitor,  the  Clbrk 
being  Of  Age.  Variation  where  he  is  Under  Age  and 
his  Father  ^oina  (6), 


ARTICLES  OF  Agrmt  made  this 


day  of 


Betn 


[A.,  of,  &c.,  father  of  the  clerk,  of  the  first  pt,]  B.,  of,  &c., 
clerky  of  the  one  [second]  pt,  &  C,  of,  <fcc.,  solar,  of  the  other 
[third]  pt :  Whas  the  sd  B.  [A.]  has  applied  to  the  sd  C.  to 
accept  [his  son]  the  sd  B.  as  an  articled  clerk,  wch  the  sd  G. 
has  agrd  to  do  in  mner  &  on  the  terms  hinafter  appearg : 
NOW  THESE  PSNTS  WITS  that,  in  psuance  of  the  sd  agrmt 
the  sd  B.  [of  his  own  free  will  &  with  the  consent  of  his  father, 
the  sd  A.]  doth  hby  place  &  bind  himself  clerk  to  the  sd  C,  to 
serve  him  from  the  day  of  the  date  hrof  for  the  term  of  five 
yrs:  And  the  sd  B.  [A.]  doth  hby  [for  himself  &  also  on 
behalf  of  his  sd  son  B.]  covt  with  the  sd  C.  his  exs  &  ads,  in 
mner  follg,  that  is  to  say,  that  he,  the  sd  B.,  shl  &  will  faith- 


(a)  See  Westwick  v.  Theodor,  L.  £.,  10  Q.  B.  224. 

(b)  As  to  articles  of  clerkship^  see  cuUe,  p.  143.    See  also  the  form  recom' 
mended  by  the  Incorporated  Law  Society  of  Liverpool  in  35  Sol.  J.  805. 
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folly  &  diligently  serve  the  sd  C.  as  his  clerk  in  the  profession 

of  a  solor  of  the  Supreme  Gt,  from  the  day  of  the  date  hrof 

dorg  the  sd  term  of  Jive  yrs,  &  that  he,  the  sd  B.,  shl  not  at 

any   time    cancel,  injure,  obliterate,  destroy,   spoil,   waste,  Not  to 

embezzle,  spend,  or  make  away  with  any  of  the  books,  papers,  pro^rty. 

writgs,  moys,  stamps,  or  other  ppty  of  the  sd  G.  or  of  the  firm 

in  wch  he  is  or  may  for  the  time  being  be  a  ptner,  or  of  any 

ptner  thrin,  or  of  any  of  his  or  their  clients  or  employers,  wch 

shl  be  dei)08ited  in  his  or  their  hands,  or  entrusted  to  the  care, 

custody,  or  posson  of  hiTn  or  them  or  of  the  sd  B.,  And  that  in  Make  good 

case  he,  the  sd  B.,  shl  act  contrary  to  the  covt  lastly  hinbfe  *°^  °^ 

eontd,  or  if  the  sd  G.,  his  exs  or  ads,  or  his  firm  for  the  time 

being,  or  any  ptner  thrin  for  the  time  being,  shl  sustain  or 

suffer  any  loss,  damage,  or  prejudice,  by  the  misbehaviour, 

neglect,  or  impper  conduct  of  the  sd  B.,  he,  the  sd  B.  [A.],  his 

6X8  or  ads^  shl  make  good  &  reimburse  such  loss  to  the  sd  G., 

his  exs  or  ads,  or  such  firm  or  ptner  as  afsd,  as  the  case  may 

be,  or  refund  the  amt  or  value  thof :  And  fubthbb,  that  he,  the  Keep 

sd  B.,  shl  &  will  at  all  times  keep  the  secrets  of  the  sd  G.,  &  of  ■^'^• 

such  firm  as  afsd  &  of  every  ptner  thrin,  &  of  his  or  their 

bosmess,  &  shall  &  will  at  all  times  durg  the  sd  term  of  five 

yrs,  readily  &  cheerfully  obey  &  exte  his  or  their  If ul  <fc  reasble  Obey 

commands,  &  shl  not  desert  or  absent  himself  from  the  service  t  T\    . 

.  Not  absent 

or  employmt  of  the  sd  G.  at  any  tune  durg  the  sd  term  witht  himself, 
his  consent,  or  that  of  some  member  of  the  firm  of  wch  he  may 
for  the  time  being  be  a  member,  first  obtained,  &  shl,  from 
time  to  time,  &  at  all  times  durg  the  sd  term,  conduct  himself 
with  all  due  diligce,  honesty,  sobriety,  &  temperce,  &  that  he, 
the  sd  B.,  will  truly  &  honestly  serve  him,  the  sd  G.,  at  all 
times  durg  the  sd  term  as  a  faithful  clerk  ought  to  do  in  all 
things  whatsr  in  the  mner  above  specified :  In  conson  whof  &  Coyenant 

of  the  sum  of  £ by  the  sd  B.  [A.]  to  the  sd  G.  now  pd  ^^  "°^^^'^' 

(the  rect  whof  the  sd  G.  doth  hby  acknowe),  he,  the  sd  G., 
doth  hby  covt  with  the  sd  B.  [A.],  his  exs  &  ads,  in  mner  foUg, 
that  is  to  say,  that  he,  the  sd  G.,  will  accept  the  sd  B.  as  his  to  accept 
clerk,  &  also  wUl  teach  &  instruct,  or  cause  to  be  taught  &  *^^®^^ 
instructed,  the  sd  B.  in  the  practice  &  profession  of  a  solor  of         ' 
the  Supreme  Gt  wch  he  the  sd  G.,  now  doth  or  shl  at  any  time 
hrafter  durg  the  sd  term  use  or  practise,  &  also  will  at  the  caoae  clerk 
expiron  of  the  sd  term  use  his  best  means  &  endeavours  at  the  admitted 
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request,  coets,  &  chges  of  the  sd  B.,  to  cause  &  procure  him, 

the  sd  B.,  to  be  admitted  &  sworn  a  solor  of  the  Supreme  Gt, 

provd  that  he,  the  sd  B.,  shl  have  well  &  faithfully  served  his 

sd  intd  clerkship,  &  shl  have  successfully  passed  all  such 

examinons  as  articled  clerks  are  by  law  or  custom  bound  to  do 

Proviso  for  bfe  being  admitted  to  practise  as  solors.    [And  furtheb  that 

Bdicitor      ^  ^^^^  ^^9  ^^^  ^^  C!.,  shl  retire  from  practice  or  die  bfe  the 

<**)'  expiron  of  the  sd  term  oijive  yrs,  the  sd  C,  his  exs  or  ads,  shl 

within  one  month  after  his  retiremt  or  death  pay  or  cause  to 

be  pd  to  such  pson  or  psons  as  shl  agree  to  accept  the  sd  B.  as 

his  or  their  clerk  for  the  residue  of  the  sd  term,  the  sums  of 

moy  foUg,  that  is  to  say,  in  case  such  retiremt  or  death  shl 

happen  before  the  expiron  of  the  first  yr  of  the  sd  term,  the 

sum  of  £ ,  <fc  in  case  the  same  shl  happen  after  the  first  yr 

&  bfe  the  expiron  of  the  second  yr  thof ,  the  sum  of  £ ,  &c.] 

In  wits,  (fee. 


Parties. 


Becitalof 
apprentice- 
ship. 

Agreement 
to  give 
power. 


Covenant 
by  roaster 


on  notice 


to  assign. 


m. 

AGEEEMENT  enabling  an  Apprentice  to  transfer  or 

determine  his  Apprenticeship. 

ARTICLES  OF  AGRMT  made,  &c.,  Betn  A.,  of,  &c., master, 
of  the  one  pt,  &  B.,  of,  &c.,  apprentice,  of  the  other  pt :  Whas 
by  an  indre,  &c.,  the  sd  B.  bound  himself  apprentice  to  the  sd 

A.,  to  learn  his  business  of ,  from  the  day  of  the  date  thof 

for  the  term  of  seven  yrs :  And  whas  it  has  been  agrd  that  the 
sd  B.  shl  have  power  to  require  an  assnmt  of,  or  to  determine 
the  sd  service  &  apprenticeship  as  hinafter  mentd:  NOW 
THESE  PSNTS  WITS  that,  in  psuance  of  the  sd  agrmt  it  is 
hby  agrd,  &  parlarly  the  sd  A.  hby  covts  with  the  sd  B.,  that 
iQ  case  he  the  sd  B.,  shl  at  any  time  hrafter,  durg  the  sd  term 
of  severt,  yrs,  be  desirous  of  servg  the  remr  of  the  sd  term,  or 

of  leamg  the  sd  business  of ,  with  some  pson  other  than 

the  sd  A.,  who  shl  be  a  resident  in  England,  &  shl  give  notice 
in  writg  of  such  his  desire  to  the  sd  A.,  then  the  sd  A.  shl  k 
will  on  the  rect  of  such  notice,  at  the  cost  of  the  sd  B.,  assn  & 


(a)  See  ante,  p.  143. 
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transfer  unto  such  pson  being  a  resident  in  England,  as  the  sd 
B.  shl,  by  any  such  notice  as  afsd,  nominate  for  that  ppose,  all 
the  residue  wch  shl  be  then  to  come  of  the  sd  term  of  seven 
yrs,  &  all  right  &  title  to  the  service  of  the  sd  B.,  durg  such 
residue  of  the  same  term :  And  also  that  in  case  the  sd  B.  shl  to  deter- 
at  any  time  hrafter  durg  the  sd  term  of  seven  yrs  be  desirous  "^'*^ 
of  determing  the  apprenticeship  or  service  by  the  sd  recited 
indre  contracted  to  be  served  or  pformed,  &  give  notice  in 
writg  of  such  desire  as  last  afsd  to  the  sd  A.,  then  &  in  that 
ease  immedly  after  any  such  notice  as  last  afsd  shl  have  been 
given,  the  sd  indre  of,  &c.,  &  the  apprenticeship  &  service  thby 
contracted  to  be  served  &  pformed,  &  every  covt,  agrmt,  & 
thing  thrin  expd  or  contd  shl  cease  &  become  void,  but  witht 
prejudice  to  any  right  of  action  wch  may  have  arisen  in  respt 
of  any  brecu^h  thtofore  committed  of  any  of  such  covts  or  agrmts. 
In  wits,  &c. 


AKBITRATION. 


PEELIMINAEY  NOTE. 


Arbitration 
Act,  1889. 

Sttbininion 
irrevoc- 
able. 


Froyisions 
implied  in 
Bubmisaion. 


Nnmber  of 
arbitrators. 


Time  for 

making 

award. 


Examina- 
tion of 
parties  and 
production 
of  docu- 
ments. 


Thb  earlier  enactinents  relating  to  arbitration  have  been  superseded  by 
the  Arbitration  Act,  1889  (52  &  63  Vict.  c.  49).  By  this  Act  (which  relates  to 
England  only)  it  is  provided  (s.  1)  that  every  submission,  unless  a  oontraiy 
intention  is  expressed  therein,  shall  be  irrevocable,  except  by  leave  of  the 
Court  or  a  judge,  and  shall  have  the  same  effect  as  if  made  an  order  of 
Court.  It  is  therefore  now  unnecessary  to  provide,  as  it  was  before  the  Act, 
for  malriTig  the  submission  or  award  a  rule  of  Court.  As  to  the  law  before 
the  Act  with  respect  to  the  submission  being  revocable,  see  the  third  edition 
of  this  work.  Vol.  I.,  p.  166,  note.  And  see  as  to  s.  1  of  the  Act  and  the 
jurisdiction  to  enforce  submissions.  Be  Smith,  25  Q.  B.  D.  545. 

By  8.  2  (which  applies  to  all  submissions,  whether  made  before  or  after 
the  Act,  Be  Williams,  [1891]  2  Q.  B.  267),  it  is  enacted  that  a  submission, 
unless  a  contrary  intention  is  expressed  therein,  shall  be  deemed  to  include 
the  provisions  set  out  in  the  1st  schedule  to  the  Act,  so  far  as  they  are 
applicable  to  the  reference  under  the  submission,  namely : — 

a.  If  no  other  mode  of  reference  is  provided,  the  reference  sh&U  be  to  a 
single  arbitrator. 

h.  If  the  reference  is  to  two  arbitrators,  the  two  arbitrators  may  appoint 
an  umpire  at  any  time  within  the  period  during  which  they  have  power  to 
make  an  award. 

c.  The  arbitrators  shall  make  their  award  in  writing  within  three  months 
after  entering  on  the  reference,  or  after  having  been  called  on  to  act  by 
notice  in  writing  from  any  party  to  the  submission ;  or  on  or  before  any  later 
day  to  which  the  arbitrators,  by  any  writing  signed  by  them,  may  from 
time  to  time  enlarge  the  time  for  making  the  award. 

d.  If  the  arbitrators  have  allowed  their  time  or  extended  time  to  expire 
without  making  any  award,  or  have  delivered  to  any  party  to  the  submis- 
sion, or  to  the  umpire,  a  notice  in  writing,  stating  that  they  cannot  agree, 
the  umpire  may  forthwith  enter  on  the  reference  in  lieu  of  the  arbitrators. 

e.  The  umpire  shall  make  his  award  within  one  month  after  the  original 
or  extended  time  appointed  for  making  the  award  of  the  arbitrators  has 
expired,  or  on  or  before  any  later  day  to  which  the  umpire  by  any  writing 
signed  by  him  may  from  time  to  time  enlarge  the  time  for  making  his 
award. 

/.  The  parties  to  the  reference,  and  all  persons  claiming  through  them 
respectively,  shall,  subject  to  any  legal  objection,  submit  to  be  examined  by 
the  arbitrators  or  umpire,  on  oath  or  affirmation,  in  relation  to  the  matters 
in  dispute,  and  shall,  subject  as  aforesaid,  produce  before  the  arbitrators  or 


ABBITBATION.  151 

ns^ize,  aU  docnments  within  their  possession  or  power  which  may  be 
required,  and  do  all  other  things  which  daring  the  proceedings  on  the 
reference  the  arbitrators  or  nmpire  may  require. 

y.  The  witnesses  on  the  reference  shall,  if  the  arbitrators  or  umpire 
think  fit,  be  examined  on  oath  or  affirmation. 

K  The  award  of  the  arbitrators  or  umpire  shall  be  final  and  binding  on   Award 
the  parties  and  the  persons  claimJTig  under  them.  ^ui^'- 

t.  The  costs  of  the  reference  and  award  shall  be  in  the  discretion  of  Costs 
the  arbitrators  or  umpire,  who  may  direct  to  and  by  whom  and  in  what 
mamier  such  costs  or  any  part  thereof  shall  be  paid,  and  may  tax  or  settle 
the  amount  of  costs  to  be  so  paid  or  any  part  thereof,  and  may  award 
eosts  to  be  paid  as  between  solicitor  and  client.  This  empowers  the  arbi- 
trators to  settle  the  amount  of  the  costs,  including  their  own  fees,  so  as  not 
to  he  subject  to  taxation  (Ee  Stephens,  36  Sol.  J.  464;  lie  Prebhle,  [1892]  2 
Q.  B.  602). 

S.  3  provides  for  the  case  of  the  reference  being  made  to  an  official  Legal  pro- 
referee.    S.  4  confers  upon  the  Ck>urt  or  a  judge  power  to  stay  legal  pro-  ceedinga. 
oeedings  by  one  party  to  a  submission  against  the  other  party.    As  to  the 
discretion  of  the  Court  under  this  section  where  a  question  of  law  is 
involved,  see  Be  Carlisle,  44  Ch.  D.  200. 

S.  5  enacts  that  in  any  of  the  following  cases — (a)  where  a  submission  Power  of 
provides  that  the  reference  shall  be  to  a  single  arbitrator  and  all  the  Coui-t  to 
parties  do  not  after  differences  have  arisen  concur  in  the  appointment  of  '^.P?'^^ 
an  arbitrator ;  (b)  if  an  appointed  arbitrator  refuses  to  act,  or  is  incapable 
of  acting,  or  dies,  and  the  submission  does  not  show  that  it  was  intended 
that  the  vacancy  should  not  be  supplied,  and  the  parties  do  not  supply 
the  vacancy;  (c)  where  the  parties  or  two  arbitrators  are  at  libert^y  to 
appoint  an  umpire  or  third  arbitrator  and  do  not  appoint  him ;  (d)  where 
an  appointed  umpire  or  third  arbitrator  refuses  to  act,  or  is  incapable  of 
acting,  or  dies,  and  the  submission  does  not  show  that  it  was  intended 
that  the  vacancy  should  not  be  supplied,  and  the  parties  or  arbitrators 
do  not  supply  the  vacancy : — any  party  may  serve  the  other  parties  or  the 
arbitrators,  as  the  case  may  be,  with  a  written  notice  to  appoint  an  arbi- 
trator, umpire,  or  third  arbitrator:  and  if  the  appointment  ia  not  made 
within  seven  clear  days  after  service  of  the  notice,  power  is  given  to  the 
Court  or  a  judge,  on  the  application  of  the  party  who  gave  the  notice, 
to  make  the  appointment  (see  Be  Eyre,  [1892]  1  Q.  B.  136). 

By  s.  6  where  a  submission  provides  that  the  reference  shall  be  to  two  Provision 
arbitrators,  one  to  be  appointed  by  each  party,  then,  unless  the  submis-   for  arbitra- 
sion  expresses  a  contrary  intention,  (o)  if  either  of  the  appointed  arbi-  ^^^^  ^  ^^^ 
tratoTB  refuses  to  act,  or  ia  incapable  of  acting,  or  dies,  the  party  who  J*^  Lme 
appointed  him  may  appoint  a  new  arbitrator  in  his  place;  or  (b)  if,  on 
snch  a  reference,  one  party  fails  to  appoint  an  arbitrator,  either  origin- 
ally or  by  way  of  substitution,  for  seven  clear  days  after  the  other  party, 
having  appointed  his  arbitrator,  has  served  the  party  making  default  with 
notioe  to  make  the  appointment,  the  party  who  has  appointed  an  arbi- 
trator may  appoint  that  arbitrator  to  act  as  sole  arbitrator  in  the  refer- 
ence, and  his  award  shall  be  binding  on  both  parties  as  if  he  had  been 
appointed  by  consent.    But  the  Court  or  a  judge  may  set  aside  any  appoint- 
ment made  in  pursuance  of  this  section. 

S.  7  provides  that  the  arbitrators  or  umpire  acting  under  a  submission   Powers  of 
shall,  unless  the  submission  expresses  a  contrary  intention,  have  power   arbitrators. 
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(a)  to  adminiBtoT  oaths  to  or  take  the  affirmatioxiB  of  the  parties  and  urit- 
nesses  appearing;  (b)  to  state  an  award  as  to  the  whole  or  part  thereof 
in  the  form  of  a  special  case  for  the  opinion  of  the  Conrt ;  and  (c)  to  cor- 
rect in  an  award  any  clerical  mistake  or  error  arising  from  any  accidental 
slip  or  omission. 

Ss.  4,  5,  and  6  do  not  apply  where  there  is  an  agreement  to  appoint  three 
arbitrators,  one  by  each  of  the  parties^  and  the  third  by  the  two  so 
appointed  (Re  8miih,  25  Q.  B.  D.  545). 

"Submission"  is  defined  (s.  27)  as  a  written  agreement  to  submit  pre- 
sent or  future  differences  to  arbitration,  whether  an  arbitrator  is  named 
therein  or  not. 

Ss.  8—12  confer  certain  ancillary  powers,  e.g,  to  any  party  to  a  euAh 
mission  to  summon  witnesses  by  subpoena;  to  the  Court  or  a  judge  to 
enlarge  the  time  for  making  an  award,  and  to  remit  an  award  for  recon* 
sideration ;  to  the  Court  to  set  aside  an  award  or  remove  an  arbitrator  or 
umpire  in  case  of  misconduct. 

Ss.  13 — 17  deal  with  references  under  order  of  Court ;  and  the  remainder 
of  the  Act  consists  of  general  provisions  as  to  the  working  of  the  Act^ 

By  s.  25  the  Act  is  made  to  apply  to  an  arbitration  commenced  after 
the  Act  under  an  agreement  or  order  made  before  the  commencement  of 
the  Act.  As  to  this,  see  per  Lord  Esher,  M.B.,  in  Me  Williams,  [1891] 
2  Q.  B.  259. 

The  Court  has  no  power  to  set  aside  or  remit  an  award  made  under  a 
submission  by  consent  of  the  parties  {Darlington,  ^c,  Co.  v.  Harding 
[1891]  1  Q.  B.  246). 

Special  provisions  as  to  arbitration  are  contained  in  many  Acts  relating 
to  companies  and  public  bodies,  which  must  be  conformed  to  where  they 
apply;  see  the  si>ecial  Acts  enumerated  in  the  index  to  the  statutes  under 
Abbitration.  As  to  the  applications  of  the  provisions  of  the  Act  of  1889  to 
arbitration  under  special  Acts,  see  Tabernacle,  ifc.  Society  v.  Knight,  [1892] 
A.  C.  298. 

As  to  the  difference  between  a  mere  appraisement  by  valuers  and  an  arbi- 
tration, see  ReDawdy,  15  Q.  B.  D.  426 ;  i2«  Carus-WHson,  18  Q.  B.  D.  7;  £e 
Hammond,  34  Sol.  J.  437 ;  Dart,  V.  &  P.  260. 

See  further  on  this  subject  Bussell  on  Arbitration. 

As  to  the  power  of  executors  and  trustees  to  refer  to  arbitration,  see  the 
Trustee  Act,  1893,  repealing  the  Conv.  Act,  1881,  s.  37,  and  re-enacting  it  by 
s.  21. 

As  to  Scotland^  see  57  &>  58  Vict.  c.  13. 


CLAUSES  as  to  referring  Disputes  to  Arbitration  (a). 

For  refer-  I.  And  IT  IS  HBT  AGRD  &  DEGLD  that  if  at  any  time  hraftei 
future^dis-  ^^y  dispute,  dififce,  or  question  shl  arise  betn  the  sd  pties  hto, 
putee  to      or  their  respive  [hrs]  exs,  ads,  or  assns,  or  any  of  them,  touchg 

As  to  forms       (^)  ^^^^^  ^^^  ^^®  three  following  forms  of  clauses  for  reference  of  future 

in  text.         disputes  are  intended  for  insertion  in  deeds  or  agreements  not  under  sealt 

and  may  be  used,  with  the  verbal  alterations  indicated,  where  there  are 

more  than  two  parties,  and  also,  with  little  if  any   alteration,  where  a 

company  or  corporation  is  a  party.    The  word  **  heirs  "  is  of  course  only 
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the  constron,  meang,  or  effect  of  these  psnts,  or  any  clause  or  two  arbi- 
thing  hrin  eontd,  or  the  rights  or  liabilities  of  the  sd  pties  ^^"pU*. 
resply  or  their  respive  [hrs]  exs,  ads,  or  assns,  or  any  of  them,  pau  form, 
under  these  psnts,  or  orwise  howsr  in  relon  to  the  premes, 
then  every  such  dispute,  diflfce,  or  question  shl  be  referred  to 
the  arbitron  of  two  indifferent  psons,  one  to  be  appted  by 
each  pty  to  the  referee,  or  an  umpire  to  be  appted  by  the 
arbitrors  in  writg  [bfe  enterg  on  the  business  of  the  referee] : 
And  if  eir  pty  shl  refuse   or  neglect  to  appt  an  arbitror  One  arbi- 
within  twenty-one  days  after  the  other  pty  shl  have  appted  an  p^^J^jf 
arbitror,  &  shl  have  served  a  written  notice  upon  the  first  aecond  not 
mentd  pty  requirg  such  pty  to  make  such  apptmt,  then  the  *pp®^° 
arbitror  appted  as  afsd  shl,  at  the  reqt  of  the  pty  apptg  him, 
pceed  to  hear  &  determine  the  mres  in  diffce  as  if  he  were  an 
arbitror  appted  by  both  pties  for  that  ppose  :  And  the  award  Award  to 
or  determinon  wch  shl  be  made  by  the  sd  arbitrors,  arbitror,  or  ^  *^*' 
umpire,  shl  be  final  &  bindg  upon  the  sd  pties  hto  resply,  & 
their  respive  [hrs],  exs,  ads,  &  assns,  so  as  such  arbitrors  or 
arbitror  shl  make  their  or  his  award  in  writg  within  forty 
days  next  after  the  referee  to  them  or  him,  or  on  or  bfe  any 
later  day  to  wch  the  sd  arbitrors  or  arbitror,  by  any  writg 
signed  by  them  or  him,  shl  enlarge  the  time  for  makg  their 
or  his  award,  &  so  as  such  umpire  shl  make  his  award  or 
determinon  in  writg  within  twenty  days  next  after  the  origl 
or  extended  time  appted  for  makg  the  award  of  the  sd  arbitrors 
or  arbitror  shl  have  expired,  or  on  or  bfe  any  later  day  to 
wch  the  umpire  shl,  by  any  writg  signed  by  him,  enlarge  the 
time  for  makg  his  award :   And  also  that  no  action  or  legal  no  i^ 
pcdgs  shl  be  commced  or  prosecuted  by  eir  [any]  of  the  sd  pties  ?"^L 
hto  or  his  [hrs],  exs,  ads,  or  assns,  agst  the  [any]  other  of  taken, 
them,  his  [hrs],  exs,  ads,  or  assns,  touchg  any  of  the  sd  mres 
in  diffce,  unless  the  pty  to  be  made  deft  to  such  action  or  pcdgs 
shl  have  refused  or  neglected  to  refer  such  mres  to  arbitron. 


required  in  the  case  of  real  estate,  and  the  word  "assigns "  wiU  not  always 
be  appropriate.  In  the  case  of  a  contract  to  be  performed  in  England  the 
foil  form  No.  I  (which  was  at  one  time  in  use)  is  now  entirely  superseded 
by  the  statutory  provisions  (see  aboYe),  and  the  short  forms  II.,  III.,  and 
IV.,  are  usuaUy  sufficient  and  effectual ;  but  where  the  deed  may  have  to  be 
performed  or  sued  upon  abroad,  it  may  be  proper  to  insert  the  full  form  or 
acme  modification  of  it. 
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PartieBto 
be  exam- 
ined. 


Costs. 


The  same. 

Short  form 
(in  reliance 
on  the 
Arbitration 
Act,  1889). 

Reference 
to  statutory 
provisions 

(c). 

The  same. 
For  refer- 
ence to 
three  arbi- 
trators. 


psuant  to  the  provon  hinbfe  contd,  or  unless  the  time  limd  for 
makg  such  award  as  af sd  shl  have  expired  witht  any  sueh 
award  being  made :  And  also  that  the  respive  pties  to  such 
referee,  &  all  psons  claimg  through  them  resply  {a),  shl  submit 
to  be  examined  by  the  sd  arbitrors,  arbitror,  or  umpire  upon 
oath  or  affirmon  in  relon  to  the  mres  in  dispute,  &  shl  produce 
bfe  the  arbitrors,  arbitror,  or  umpire  all  books,  deeds,  papers, 
accts,  writgs,  &  documts  within  the  posson  or  power  of  the  sd 
respive  pties  wch  may  be  required  or  called  for,  &  do  all  other 
things  wch  durg  the  pcdgs  on  the  sd  referee  the  sd  arbitrors, 
arbitror  or  umpire  may  require :  And  that  the  witnesses  on 
the  referee  shl,  if  the  arbitrors,  arbitror,  or  umpire  shl  think 
fit,  be  examined  on  oath  or  affirmon :  And  that  the  costs  of  the 
referee  &  award  shl  be  in  the  discron  of  the  arbitrors,  arbitror, 
or  umpire,  who  may  direct  to  &  by  whom  &  in  what  mner  the 
same  or  any  pt  thof  shl  be  pd,  &  with  power  to  tax  or  settle 
the  amt  of  costs  to  be  so  pd  or  any  pt  thof,  &  to  award  costs  to 
be  pd  as  betn  solor  &  client. 

II.  And  it  is  hby  agrd  that  any  &  every  dispute,  diffce,  or 
question  wch  shl  at  any  time  arise,  &c.,  as  in  Form  /.,  shl  be 
ref  d  to  the  arbitron  of  two  psons  (one  to  be  appted  by  each  pty 
to  the  referee)  or  their  umpire  (b) :  And  this  shl  be  deemed  to 
be  a  submission  to  arbitron  within  the  Arbitron  Act,  1889,  or 
any  statutory  modificon  or  re-enactmt  thof  for  the  time  being 
in  force,  the  provons  whof  shl  apply  as  far  as  applicable. 

in.  And  it  is  hbt  aqbd  that  any  &  every  dispute,  dififce,  or 
question,  wch  may  at  any  time  arise  betn,  &c.,  as  in  Form  I., 
shl  be  refd  to  the  arbitron  of  three  psons,  of  whom  one  shl  be 
appted  by  each  pty  to  the  referee,  &  the  third  shl  be  appted  in 
writg  by  the  two  arbitrors  so  appted  bfe  commencg  the  business 
of  the  referee,  &  the  decision  of  any  two  of  the  arbitrors  shl 
be  bindg :  Add  the  piwo7i  at  p.  158,  for  the  event  of  eir  pty 
failg    to    appt    an    arbitror   {d)y  mutatis  mutandis ^  substUutg 


(a)  If  a  compsjij  or  oorporation  is  a  partjj  this  should  be  extended  to 
their  directors,  members,  secretary,  clerks  and  officers,  as  the  case  may  be. 

(5)  The  words  ''  or  their  umpire ''  might  be  omitted  in  reliance  on 
the  Arbitration  Act,  1889,  s.  2 ;  but  it  is  usual  and  better  to  insert  them. 

(c)  The  express  reference  to  the  statute,  though  unnecessary,  is  usuaL 

(d)  See  Be  Smith,  25  Q.B.  D.  645,  ante,  p.  152. 
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"  arbitrors  '^  for  "  arbitrors,  arbitror,  or  umpire ; "  dt  referee  to 
the  BtahOory  provans  as  in  Form  IL 

IT.  Akd  rr  IS  hby  agbd  that  any  &  every  dispute,  diffce,  or  The  aame. 
question,  wch  may  at  any  time  arise  betn,  &c.,  as  in  Form  J.,  enoe'toT 
shl  be  refd  to  the  arbitron  of  A.,  of,  &c.,  or  him  failg,  of  some  «>i«  «rW- 
other  competent  pson  to  be  named  by,  some  official  pson,  e.g., 

the  President  of  the  Institute  of ,  or  of  the Chamber  of 

Commerce,  or  the  Chairman  of  the Coy  Council  (/) ;  or  to 

one  of  the  official  referees :  add  referee  to  statutory  provons  as 
in  Form  II. 


PRECEDENTS. 


L 

AGEEEMENT  referring  existing  specified  Disputes  between 
the  Parties  to  the  Arbitration  of  one  or  more  persons. 
Variation,  where  all  other  Matters  in  difference  are 
referred  (g). 

MEMDUM  of  Agrmt  made  the day  of  ,  Betn  A.,  Parties. 

of,  &<5.,  of  the  one  pt,  &  B.,  of,  &c.,  of  the  other  pt:  Whas  RodtaL 

disputes  &  dijSces  have  arisen  &  are  still  subsistg  betn  the  sd 

A.  &  B.  relative  to,  stale  the  specific  mres  in  dispute :  NOW  IT  Agreement 

IS  HBY  AGED  that  the  sd  disputes  &  diffces  [&  all  mres  in  ^  '^^^' 

diffce  betn  the  sd  pties  wch  now  exist  or  may  arise  at  any  time 

bfe  the  last  ten  days  immedly  precedg  the  day  wch  shl  be 

appted  by  the  arbitror  [or  arbitrors]  hinafter  mentd  for  the 

first  sittg  in  the  arbitron]  shl  be  refd,  &  the  same  are  hby 

refd  to  the  arbitron  <fc  determinon  of  K.,  of,  &c.,[or,  K.,  of 

&c.,  an  arbitror  nominated  by  the  sd  A.,  &  L.,  of,  <fcc.,  an 

arbitror  nominated  by  the  sd  B.,  or  in  case  they  shl  not  agree 

in  makg  an  award,  or  in  determing  any  mre  or  mres  hby  refd 

(e)  As  to  a  reference  to  a  sole  arbitrator  to  be  appointed  by  the  jxarties, 
see  Be  Eyre,  [1892]  1  Q.  B.  186.  As  to  a  reference  to  an  official  referee,  see 
the  Arbitration  Act,  1889,  s.  8. 

(/)  See  Be  WiUon,  [1892]  1  Q.  B.  81. 

(g)  Stamp  if  under  hand  only  6d.,  if  under  seal  10s.  The  provisions 
relating  to  an  umpire  and  to  the  time  for  making  the  award,  might  generaUy 
he  omitted  in  reliance  on  the  Arbitration  Act,  1889 ;  see  ante,  pp.  150  et  seq. 
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Time  for 
arbitratora 
to  make 
award. 


Time  for 
ampire 
to  make 
award. 


to  them,  then,  as  regards  the  mre  or  mres  as  to  wch  there  shl 
be  such  disagrmt,  to  the  umpirage  of  such  pson  as  the  sd 
arbitrors  shl  in  writg  under  their  hands  bfe  they  enter  on  the 
business  of  the  referee  appt] :  Provd  that  the  sd  arbitroi 
[arbitrors]  make  &  publish  his  [their]  award  in  writg  signed 
by  him  [them]  coneemg  the  mres  refd,  ready  to  be  deUvered 
to  the  sd  pties  or  eir  of  them,  or,  if  they  or  eir  of  them  shl  be 
dead    bfe   the  makg   of  the   award,  to  their  or  his   psonal 

repves  who  shl  require  the  same  (a),  on  or  bfe  the day  of 

next,  or  on  or  bfe  any  subseqt  day,  not  later  than  the 

day  of next,  to  wch  the  sd  arbitror  [arbitrors]  shl 


by  any  writg  from  time  to  time  enlarge  the  time  for  makg  the 
sd  award :  [And  so  as  the  sd  umpire  make  &  publish  his  award 
in  writg  signed  by  him  coneemg  the  mres  refd  to  him,  ready 

to  be  delivered  as  afsd,  within  days  after  the  origl  or 

extended  time  appted  for  makg  the  award  of  the  sd  arbitrors 
shl  have  expired,  or  on  or  bfe  any  subseqt  day,  not  being  more 

than  days  from  such  last  mentd  time,  to  wch  the  sd 

umpire  shl  by  any  writg  signed  by  him  enlarge  the  time  for 
makg  his  award] :  Add  referee  to  statutory  provons  as  aip.  154, 
Form  II.    In  wits,  &c. 


n. 

AGREEMENT  for  Refbrbncb  of  Specified  Disputes  to 
Two  Arbitrators  or  their  Umpire.  A  Short  Form 
without  Recitals. 

Pasties,  A.,  1 ;  B.,  2.  Whas  disputes  &  diffces  have  arisen 
&  are  subsistg  betn  the  sd  pties  relative  to,  here  state  the 
Agreement,  specific  mres  in  dispute :  NOW  IT  IS  HBY  AGED  that  it 
shl  be  refd  to  K.,  of,  &c.  (an  arbitror  appted  by  the  sd  A.),  & 
L.,  of,  &c.  (an  arbitror  appted  by  the  sd  B.),  or  their  umpire 
to  settle  &  determine  all  the  mrs  in  diffce  betn  the  sd  pties  as 
afsd  :  Add  referee  to  statutory  provons  as  at  p.  154,  Form  11.  In 
wits,  &c. 

(a)  As  to  such  a  proyision  in  a  oase  of  tort,  see  Bowker  y.  Evant,  15 
Q.  B.  D.  666. 
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KEPEKENCE  of  aU  Matters  in  Dispute  to  one 
Abbitkatob.    Short  Form. 

Wb,  a.,  of,  &c.,  &  B.,  of,  &c.,  do  hby  refer  all  mres  in 
dispute  betn  us  to  the  award  &  determinon  of  K.,  of,  &;c. : 
Add  referee  to  statutory  provons  as  at  p.  154,  Form  IL     In 

WITS,  &c. 


IV. 

AGREEMENT  for  reference  to  a  Sole  arbitrator  of  a 
Claim  against  a  Gompant  in  Liquidation. 

AGRMT  made  the  day  of  ,  Betn  A.,  of,   &c.,  Parties. 

liquidator  of  the Co,  Limd,  on  behalf  of  the  sd  Co  of  the 

one  pt,  &  B.,  of,  &c.,  of  the  other  pt :  Whas  the  sd  Co  is  in  Bedtals. 
course  of  voluntary  windg  up  &  the  sd  A.  has  been  appted  Compwiy 
liquidator  for  the  ppose  of  such  windg  up :  And  whas  the  sd  Sition.* 
B.  claims  to  be  a  credor  of  the  sd  Co,  but  such  claim  is  dis-  Claim, 
puted :  And  whas  it  has  been  agrd  that  the  sd  claim  &  any  Agreement 
other  mres  in  diflFce  betn  the  sd  pties  should  be  refd  to 
arbitron  in  mner  &  subjt  as  hinafter  mentd :   NOW  IT  IS  Agreement. 
HBY  AGED  as  follows  : 

1.  It  shl  be  refd  to  E.,  of,  &c.,  to  determine  &  award  cuimtobe 
whether  any  <fc  what  sum  is  due  &  owg  from  the  sd  Co  to  '^^^"^'^ 
the  sd  B.,  or  from  the  sd  B.  to  the  sd  Co,  &  to  decide  all 
other  mres,  if  any,  in  diffce  betn  the  sd  pties  &  also  to  award 
how  &  by  whom  the  costs  of  &  incidental  to  the  sd  referee  Oosts. 
k  award  (includg  the  costs  of  this  agrmt)  are  to  be  borne  &  pd, 
&  to  fix  the  amt  of  such  costs,  provd  the  award  in  writg  of  the  Time  for 

sdE.  in  the  premes  be  made  within calr  months  from  the  ^j^* 

date  hrof,  or  within  such  extended  time  as  by  agrmt  of  the 
pties,  or  by  order  of  the  Chancery  Divon  of  the  High  Ct  of 
Justice,  shl  from  time  to  time  be  allowed  in  that  behalf,  & 
the  award  to  be  so  made  by  the  sd  E.  shl  be  final  & 
conclusiye. 
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Agreement      2.  This  Bgrmt  is  condonal  on  the  same  being  sanctioned 

*ecu»"^     by  an  extraordinary  resolon  of  the  sd  Co  passed  psuant  to  the 

sanction  of  provons  of  the  Cos  Act,  1862  (a),  at  a  meetg  of  the  Co  to 

Swtinft.      be  held  within  one  calr  month  from  the  date  hrof ,  wch  meetg 

the  sd  A.  hby  midertakes  to  smnmon  accdly,  &  in  the  event 

of  this  agrmt  not  being  so  sanctioned,  the  same  shl  be  void. 

In  wits,  &c, 


AGEEEMENT  referring  matters  in  Disputb  in  an  Action 
to  the  Abbitiution  of  one  or  more  named  Abbitrators 
or  an  Umpire  (fc). 


Beclta]. 


Parties^  A.,  1 ;  B.,  2. 

Whas  an  action  is  now  pendg  in  the 


Divon  of  the 


to  stay  pro 
eeediogs, 


High  Ct  of  Justice,  whrin  the  sd  A.  is  pit,  &  the  sd  B.  deft : 
Agreement  NOW  IT  IS  HBY  AGED  that  all  pcdgs  in  the  sd  action  shl 
be  stayed,  except  such  pcdgs  as  may  be  necy  to  carry  out  this 
agrmt  for  referee,  &  that  in  order  to  ascertain,  settle,  & 
adjust  all  accts,  claims,  &  demands  in  dispute  in  the  sd  action, 
and  refer,  the  same  shl  be  refd  &  the  same  are  hby  refd  to  the  arbitron 
&  determinon  of  K.,  of,  &c.  [K,,  of,  &c.,  an  arbitror  nominated 
by  the  sd  A.,  &  L.,  of,  &c.,  an  arbitror  nominated  by  the 
sd  B.,  or  in  case  they  shl  not  agree  in  makg  an  award,  or  in 
determing  any  mre  or  mres  hby  refd  to  them,  then,  as 
regards  the  mre  or  mres  as  to  wch  there  shl  be  such  disagrmt, 
to  the  umpirage  of  M.,  of,  &c.,  or  '^  of  such  pson  as  the  sd 
arbitrors  shl  in  writg  under  their  hand  bfe  they  enter  on 
the  business  of  the  sd  referee  appt,"  or,  "of  such  pson  as 
the  sd  arbitrors  shl,  from  time  to  time  as  soon  as  conveniently 
may  be  after  such  diffce  of  opinion  shl  arise,  appt  in 
writg  "].    In  wits,  &c, 


Action 
pending 


(a)  If  the  winding  up  is  by  the  Court  or  under  the  supervision  of  the 
Court,  the  sanction  of  the  Court  must  be  obtained  to  this  agreement.  See 
the  Act,  8. 169.  As  to  references  to  arbitration  by  a  company  not  in  liqui- 
dation, see  the  Act,  ss.  72,  78. 

(b)  As  to  the  proceedings  and  practice  in  case  of  a  reference  where  an 
action  is  pending,  see  the  notes  on  Aabitbation  in  the  "  Antinft^l  P^aotioe." 
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VI. 

BOND  to  dbide  by  the  Award  of  one  or  more  named 
persons,  as  to  Specified  Matters,  or  all  Mattebs  in 
Difference  between  the  parties  (c), 

Obligon  of  Bond  from  A.toB,;  see  Bonds. 

Whas  disputes  &  di£fces  have  arisen  &  are  pendg  betn  the  Recitals, 
sd  A.  &  B.  concemgy  state  the  specific  mres  in  dispute :  And  DiBpates. 
WHAS  the  sd  A.  &  B.  have  agrd  to  refer  the  sd  disputes  &  Agreement 


for  refer- 
ence. 


diffces  [&  all  other  mres  whatsr  in  diffce  betn  them]  to 

arbitron  in  mner  hinafter  appearg,  &  to  exte  mutual  bonds 

in  that  behalf :  NOW  THE  CONDON,  &c.,  that  if  the  above  Condition 

bonnden  A.,  his  hrs,  exs,  &  ads,  shl  duly  obey  &  pform  the  to  perform 

award  or  decision  of  K.,  of,  &c.,  or,  "  K.  of,  &c.,  &  L.,  of,  &c.,"  ^^'^^ 

or, "  K.,  of,  &c.,  L.,  of,  &c.,  &  M.,  of,  &c.,  or  any  two  of  them," 

concemg  the  afsd  disputes  &  diffces  [&  all  other  mres  whatsr 

now  in  diffce  betn  the  sd  A.  &  B.]  so  as  the  award  of  the 

sd  arbitror,  or,  "  arbitrors  "  be  made  in  writg,  ready  to  be 

delivered  to  the  sd  A.  &  B.  or  eir  of  them,  or  if  they  or  eir 

of  them  shl  be  dead  bfe  the  makg  of  the  award  to  their  respive 

psonal  repves  who  shl  require  the  same,  on  or  bfe  the 

day  of next,  &c.,  aw  in  Precedent  I. :  [And  in  case  the  sd  Umpire. 

arbitrors  shl  not  agree  in  makg  an  award,  or,  "  in  determing  any 
of  the  mres  afsd,"  then,  if  the  sd  A.,  his  hrs,  exs,  &  ads,  shl 
duly  obey  &  pform  the  award  &  decision  of  X.,  or,  "  of  such 
pson  as  the  sd  arbitrors  shl  in  writg  under  their  hands  bfe 
they  enter  on  the  business  of  the  sd  referee  appt,"  concemg 
the  premes,  or,  "  concemg  the  mre  or  mres  as  to  wch  there  shl 
be  such  disagrmt  of  the  sd  arbitrors  as  afsd,"  so  as  the  sd 
umpire  make  &  publish  his  award  or  umpirage  in  writg 
concemg  the  mres  refd  to  him,  ready  to  be  delivered  as 
afsd,  within days,  &c.,  as  in  Precedent  I.],  then,  &c.  (d). 

(c)  Aa  to  sabmission  to  arbitration  by  mutual  bond,  see  RusseU  on  Arbi-  Sabmis- 
tration.    The  stamp  depends  on  the  penalty,  but  will  not  exceed  IDs.    See  ^^^^  ^7 
the  Stamp  Act,  1891,  Sched.  I.  tit.  Bond.  mutual 

(d)  To  be  accompanied  by  a  similar  bond  from  6.  to  A. 


i 
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MISCELLANEOUS  CLAUSES  in  Agreements  to 

Befeb. 

BtatQtory  I.  All  the  provoDS  of  the  Arbitron  Act,  1889,  &  of  any 
tobe'^olr-  Statutory  modificon  or  re-enactmt  thof  for  the  time  being  in 
porated(a).  force  resptg  referees  to  arbitron,  wch  may  be  applicable  to 

the  case,  shl  apply  to  this  referee  (except  so  far  as  the  same 

are  hby  exply  excluded  or  varied). 
Evidence         n.  The  sd  umpire  shl  be  at  liberty  to  act  upon  all  or  any 
arbf^ton   P^  ot  the  ovidco  taken  bfe  the  sd  arbitrors  as  reported  by 
™*y,^  ,    them  to  him,  &  to  make  his  award  thrupon  [unless  eir  of 

acted  on  by  - 

nmpiie.       the  pties  to  the  referee  shl  require  any  witses  to  be  reheard 

or  any  other  evidce  to  be  retaken,  or  shl  tender  any  fresh 

evidce,  in  wch  case  the  sd  umpire  shl  hear  or  examine  such 

witses  or  evidce]. 

Power  to         ni.  It  shl  be  Iful  for  the  umpire  to  sit  &  hear  evidce  in 

bU  ^*°    conjunction  with  the  arbitrors,  &  the  award  (if  any)  of  such 

arbitretori.  umpire  may  be  based  upon  such  evidce,  although  at  the 

time  when  it  shl  be  taken  the  arbitrors  may  not  have  differed 

in  opinion  on  the  mres  refd  to  them. 

Power  to         IV.  The  sd  arbitrors  or  umpire  shl  be  at  liberty  to  appt  & 

acTOuntant.  ^^P^^J  *^  acctant  to  assist  them  or  him,  at  the  expse  of  the 

sd  pties,  who  shl  be  liable  to  such  acctant  for  his  reasble 

remuneron,  And  as  betn  the  sd  pties  the  fees  of  such  acctant 

shl  be  borne  &  pd  as  the  sd  arbitrors  or  umpire  shl  direct,  & 

such  acctant  may  be  required  to  make  his  solemn  declon,  accdg 

to  the  statute  in  that  behalf,  of  the  truth  of  the  acct  or  statemt 

to  be  made  out  by  him. 

Power  to         V.  The  sd  arbitrors  or  umpire  shl  be  at  liberty  to  make  or 

S^tobT'  cause  to  be  made  maps  or  plans  of  the  sd  lands,  houses,  & 

^^^«-         premes,  &  to  measure  &  survey  or  value  the  same,  or  cause 

the  same  to  be  measured  &  surveyed  or  valued,  &  to  employ  a 

surveyor,  valuer,  or  other  pson  for  such  ppose  at  the  expse 

of  the  sd  pties,  wch  expse  shl  as  betn  the  sd  pties  be  borne  & 

pd  as  the  sd  arbitrors  or  umpire  shl  direct. 

Power  to         VI.  The  sd  arbitrors  or  umpire  shl  be  at  Uberty  in  &  by 

to^done'  *^®  award  to  direct  that  any  bldgs  or  works,  wch  they  or  he 

under  — 

veyor  (6^  "  (^)  ^^  Tomlin  v.  Fordtoich  (Mayor,  ijfc.),  5  A.  <fc  E.  147. 
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may  award  to  be  erected  or  exted,  shl  be  erected  or  exted 
under  the  Buperviflion  or  diron  of  such  surveyor  as  they  or 
he  shl  appt  in  that  behalf,  &  to  determine  in  what  mner  the 
fees  of  such  surveyor  shl,  as  betn  the  sd  pties,  be  borne 
&pd. 

Yn.  The  sd  arbitrors  or  umpire  shl  be  at  liberty  to  take  Power  to 
the  opinion  of  counsel  upon  any  question  arisg  in  the  sd  opi^onof 
referee,  &  to  state  a  case  for  such  ppose,  &  the  expse  thof  oouaeL 
shl  as  betn  the  sd  pties  be  borne  &  pd  as  the  sd  arbitrors  or 
mnpire  shl  direct, 

vm.  The  sd  arbitrors  or  umpire  may  state  any  special  Power  to 
ease,  facts,  or  circes,  previous  to  makg  their  or  his  award,  for  opiate 
or  in  the  award,  or  in  any  septe  paper  or  writg  accompanying  ?Jv^"* 

the  award,  so  that   the  opinion   or   judgmt   of   the  

Divon  of  the  High  Gt  of  Justice  may  be  had  or  taken 
thron. 

IX.  The  sd  arbitrors  or  umpire  shl  have  power  to  award  !)*JJT** 
&  direct  that  the  sd  pties  hto  or  any  one  or  more  of  them  or  exeeniiM 
their  respive  hrs,  exs,  ads,  or  assns,  shl  exte  &  do  such  reles,  ^  ^••^ 
convces,  assurces,  &  things  as  the  sd  arbitrors  or  umpire  shl 

think  fit,  &  such  reles,  convces,  assurces,  &  things  shl  be  exted 
k  done  accdly. 

X.  The  sd  arbitrors  or  umpire  shl  be  at  liberty  to  direct  ^J^  *• 
judgmt  to  be  entd  for  the  pltff  or  deft  in  the  sd  action,  or  to  entry  of 
direct  all  further  pcdgs  in  the  sd  action  to  be  discontinued  J^^*™™** 
or  stayed,  or  to  direct  the  sd  action  to  be  dismissed  with  or 

witht  costs,  or  to  direct  such  pcdgs  to  be  taken  in  or  with 
respt  to  the  sd  action  as  to  the  sd  arbitrors  or  umpire  shl 
seem  fit. 

XI.  The  sd  arbitrors  or  umpire  shl  have  full  power  in  all  C*«>o»i 

*  *  .        power  to 

respts  to  award  &  direct  what  shl  be  done  by  the  sd  pties  diiectwhat 
resply  in  relon  to  the  mres  in  diffce.  dotL^ 

xn.  The  sd  arbitrors  or  umpire  may  from  time  to  time  powerto 
make  one  or  more  septe  or  interim  award  or  awards  as  to  any  "*^' , 
of  the  mres  in  diffce,  wch  septe  or  interim  award  or  awards  awanis  {dy, 
shl  be  observed  &  pformed  witht  waitg  for  any  other  award 

(e)  See  the  Arbitration  Act,  1889,  a.  7. 

(d)  The  oonditioii  that  only  one  award  ahall  be  made  is  implied  in  aU  One  award 
eaaes,  uiless  the  contrary  is  expressed  or  implied  in  the  sabnussion :  Gould  ^  ^  msdo. 
T.  Stafordthire,  Jfe.,  Co.,  5  Ex.  214,  223. 

K.B,— VOL,   I.  M 
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or  awards,  or  the  final  award  of  &  concemg  the  mres  in  diffee, 
&  notwg  that  such  other  mres  in  diffce  shl  not  be  determined, 
&  may  make  their  or  his  award  or  awards  witht  any  limiton 
as  to  time. 
Power  of  xm.  Thb  sd  arbitrors  or  umpire  shl  be  at  liberty,  in  case 
tfprooMd    ^'  ^^  non-attendee  of  eir  of  the  sd  pties  or  of  their  witses 

expaHe      after  clear  days'  previous  notice  in  vrritg  under  the 

hand  of  the  sd  arbitrors  or  umpire,  given  to  the  sd  pties 

resply  or  their  respive  solors  or  agents,  or  left  at  or  sent 

by  post  to  their  respive  offices  or  places  of  business,  notifying 

the  time  &  place  of  meetg,  to  pceed  ex  parte  with  the  sd 

referee. 

Pvo^irion         XIV.  In  casc  the  sd  E.,  one  arbitror,  shl  die,  or  neglect,  or 

^ppoint-  i^f^gg^  Qj.  ][)ecQixie  incapable  to  act  as  arbitror  bfe  an  award 

newarbi-     gU  have  been  made  as  to  all  the  mres  refd  as  aisd,  then  the 

*~*^^*^'    sd  A.,  his  [hrs]  exs,  ads,  or  assns,  shl  forthwith  nominate  in 

writg  some  other  pson  to  be  arbitror  in  the  place  of  the  sd 

E.,  &  so  in  like  mner  upon  the  dece,  or  neglect,  or  refusal  to 

act,  or  incapacity,  of  any  arbitror  from  time  to  time  sncceedg 

to  the  place  of  the  sd  E. :  And  the  sd  B.,  his  [hrs]  exs,  ads, 

or  assns,  shl  ia  any  of  the  like  events  nominate  in  writg  an 

arbitror  in  the  place  of  the  sd  L.,  or  of  any  arbitror  sncceedg 

to  his  place,  &  every  arbitror  so  apptd  shl  have  the  same 

powers  &  authorities  as  the  arbitror  in  whose  place  he  shl 

have  been  appted. 

Awd  not       XV.  And  no  award  or  decision  of  the  sd  arbitrors  or  umpire 

to  bOBOt  . 

aside  (e).  shl  be  Set  aside  or  attempted  so  to  be  by  reason  or  on  aoet 
of  any  technical  or  legal  defect  therein,  or  any  informality, 
omission,  delay,  or  error  of  law  or  fact  or  of  pcdg  in  or  about 
the  same  or  in  relon  thto,  or  on  any  other  ground,  or  for  any 
pretce,  suggestion,  chge,  or  allegon  of  fraud,  collusion,  or 
confederacy. 

(a)  See  Wood  y.  Leake,  12  Yee.  412. 
(6)  This  clause  is  probably  snperfluoas. 

(c)  A  clause  in  this  form  (in  a  building  contract)  was  upheld  in  TuUu  ▼. 
Jacion,  [1892]  3  Ch.  441. 
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VIL 

REVOCATION  of  Submission  to  Arbitration  (d). 

TO  ALL  TO  WHOM,  &c.,  A.,  of,  &c.,  sends  greetg.    RedU 

pravon  in  articles  of  agrmt  betn  A.  dt  the  Co  to  refer 

ditputes  betn  A.  dt  the  Co  to  B.  dt  C,  or  one  of  them:  NOW  B«voca- 

THESE  PSNTS  WITS  that  the  sd  A.  doth  hby  revoke  &  *^''"' 

make  void  the  sd  agrmt  for  a  referee  of  any  disputes  or  diffces 

to  the  award  of  the  sd  B.  &  C,  or  one  or  eir  of  them,  by  or 

in  the  sd  articles  of  agrmt  contd,  &  also  all  &  every  authorities 

&  authority  wch  under  or  by  virtue  of  the  sd  articles  of  agrmt 

wd  or  might  have  orwise  been  vested  in  the  sd  B.  &  G.  or 

one  or  eir  of  them  or  any  other  pson  or  psons  whomsr,  to 

determine  or  decide  any  disputes  or  diffces  whatsr  betn  him, 

the  sd  A.,  &  the  sd  Co  :  And  the  sd  A.  doth  hby  declare  that  BecUumtion 

he,  the  sd  A.,  will  not  be  a  pty  to  or  be  concluded  by  any  ghJi^J^^ 

award  wch  the  sd  B.  &  C,  or  eir  of  them  or  any  other  pson  or  binding. 

psons  whomsr,  shl  make  or  attempt  to  make  of  or  concemg  such 

disputes,  diffces,  or  mres,  or  any  of  them  in  anywise  howsr. 

In  wits,  &c. 


VIII. 

APPOINTMENT  of  an  Arbitrator. 

To  Mr. . 

I  hby  appt  you  arbitror  to  act  on  my  behalf  in  respt 

of  certn  disputes  &  diffces  wch  have  arisen  betn  me  & 

under  the  provons  of  an  indre  dated,  &c. ;  And  I  hby  inform 
you  that  by  a  notice  in  writg,   bearing  even  date  hwith, 

I  have  called  upon  the  sd  to  nominate  &  appt  an 

arbitror  to  act  on  his  behalf  in  respt  of    the  bfe  mentd 

disputes  &  diffces  existg  betn  us.    As  wits  my  hand  this 

day  of . 

{d)  In  cases  coming  within  the  Arbitration  Act,  1889,  the  sabmisaion 
▼onld  now  be  irrevocable;  see  s.  1,  ante,  p.  160.  See  another  form  of 
rerocation,  together  with  a  notice  thereof  to  the  arbitrator,  in  Fraur  v. 
Mhnntpergvr,  U  Q.  B.  D.  311. 

M  2 
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NOTICE  to  go  to  Arbitration,  and  of  Appointmknt 

of  an  Arbitrator  (a). 

To  Mr. . 

Take  notice  that  disputes  &  diffces  havg  arisai  betn 
us  concemg  certn  mres  under  the  provons  of  an  indre,  &c., 
I  desire  to  have  the  same  settled  by  arbitron,  accordg  to  the 
provon  in  the  sd  indre  in  that  behalf  contd:  And  further, 

that  I  have  apptd  Mr. ,  of ,  to  be  the  arbitror  on 

my  behalf :  And  further,  that  I  call  upon  you,  within  seven 
days  from  the  service  of  this  notice  on  you,  to  name  an 
arbitror  to  act  on  your  behalf  in  the  mre  of  the  sd  disputes 
&  diifces :  And  further,  that  if  you  shl  neglect  to  name  an 
arbitror  to  act  on  your  behalf  within  such  seven  days,  then 
the  afsd  disputes  &  diffces  betn  us  will,  accdg  to  the  provon 

in  the  sd  indre  in  that  behalf  contd,  stand  refd  to  the  sd 

alone.    As  wits,  &c. 


X. 

NOTICE  to  Concur  in  the  Appointment  of  a  Sole 

Arbitrator  (b). 

To  Mr. . 

In  the  mre  of  an  arbitron  betn  A.  &  B. 

Take  notice  that  you  are  hby  required  to  concur  with 
me  the  undersigned  in  the  appmt  of  a  sole  arbitror  to  act  in 
the  above  mentd  mre  for  the  pposes  of  the  submission  to 
arbitron  made  by  certn  articles  of  agrmt,  dated,  &c.  &  made, 
&c.,  psuant  to  &  in  accordce  with  clause of  such  agrmt. 

As  WITS,  &c. 

(a)  See  the  Arbitration  Act,  1889, 8. 6. 

(h)  See  the  Arbitration  Act,  1889,  a.  5,  ante,  p.  151 5  Re    Eyre,  [1892] 
1  Q.  B.  186. 
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XL 

AOBEEMENT  for  reference  to  a  Sole  Arbitrator  to 
settle  ike  amount  to  be  paid  by  a  School  Board  for 
PuROHASB-MONBY,  dtc,  Under  the  Lands  Glausbs 
Consolidation  Act,  1845  (c). 

AGBMT  made,  &c.,  betn  A.  &   B.  (hinafter    called  the 

vendors),  of  the  one  pt,  &  The  School  Board  for (hinafter 

called  the  Board),  of  the  other  pt.    Recite  vendors'  title  9ubjt  to 
leases :  And  whas  by  virtue  of  the  Elementary  Educon  Acts,  Reduls. 
1870  &  1878,  &  of  the  public  Acts  incorpd  thwith,  the  Board  That  wd 
require  to  pchase  &  take  of  the  vendors  the  sd  land  &  premes  ^^^ 

coloured on  the  sd  plan  as  the  same  are  parlarly  descd  in 

the  schdle  hto:  And  whas  the  vendors  have  agrd  with  the  Introdao- 
Board  to  sell  the  sd  lands  &  premes  to  the  Board,  &  to  refer  dSj.'^ 
the  question  of  the  amt  to  be  pd  by  the  Board  to  the  vendors 
in  respt  thof  to  the  sole  arbitron  of  X.,   of,  &c.,  an  able 
practical  surveyor:   NOW  THESE  PSNTS  WITS  that,  in  Witoe«. 
psuance  of  the  powers  &  provons  contd  in  the  sd  Elementary 
Educon  Acts  &  the  Acts  incorpd  thwith  as  af sd,  &  of  any  other 
power  enablg  them  resply  in  that  behalf,  &  in  psuance  of  the 
sd  agrmt,  the  vendors  &  the  Board  do  resply  hby  nominate  &  Appoint- 
appt  the  sd  X.  to  be  the  sole  arbitror  accdg  to  the  provons  of  ^utntor. 
the  sd  Acts,  to  settle  &  determine  by  his  award  the  amt  of  the 
pchase-moy  &  compenson  to  be  pd  by  the  Board  for  the  pchase 
of  the  freehd  free  from  incumbces  of  the  sd  pee  of  land  & 
premes  so  required  as  afsd,  subjt  only  to  the  leases  hinbfe 
mentd,  &  to  any  derivative  leases  or  tenancies,  &  for  the 
damage  (if  any)  to  be  sustained  by  the  vendors  by  reason  of 
the  severg  of  the  sd  lands  &  premes  from  the  other  lands  & 
premes  of  the  vendors,  or  in  any  other  nmer  whatsr  by  reason 
of  the  exercise  of  the  powers  of  the  sd  Acts  in  respt  of  the 
premes.    As  wits  the  hands  of  the  sd  pties. 

Schdle. 

IPcels.'] 

(c)  See,  as  to  the  purchase  of  land  by  a  School  Board,  the  Elementary  Purchase 
Edncatioa  Act,  1870,  as.  19,  20  (which  incorporates  the  Lands  Clauses  Con-  ^^^  ||or 
Bolidation  Act) ;  and  see  the  Elementary  Education  Act,  1878,  s.  15.    As  to  *^^^'  ^ 
the  purchase  of  land  by  the  manai^ers  of  a  public  elementary  school^see 
the  Elementary  Education  Act,  1870,  s.  21. 
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xn. 

APPOINTMENT  by  the  Trtjstbbb  and  Tbnakt/ot  Lifb  of 
settled  estates  of  an  Arbitrator  to  assess  the  compensor 
tion  to  he  paid  by  a  Local  Authoritt/ot  making  a  sewer 
under  the  Public  Hbalth  Act,  1875  (a). 

Borough  of ,  Works  for  sewage  pposes. 

Whas  under  the  provons  of  the  Public  Health  Act,  1875,  the 

Mayor,  Aldermen,  &  Burgesses  of  the  Borough  of  in  the 

coy  of  ,  being  the  Urban  Sanitary  Authority  of  the  sd 

Borough,  have  served  a  notice  dated,  &c.,  upon  us,  the  under- 
signed A.  &  B.,  the  trees  under  the  will,  &c.,  of  the  estes 
settled  by  the  sd  will,  of  wch  I  the  undersigned  C,  am  the 
psnt  tenant  for  life  in  posson,  that  the  sd  Authority  in  the 
exon  of  the  powers  &  authorities  given  to  &  vested  in  them 
by  virtue  of  the  Public  Health  Act,  1875,  will  immedly  after 

the  day  of  next  enter  into  &  upon  the  lands  & 

premes  parlarly  descd  in  the  schdle  &  plan  annexed  to  the 

sd  notice,  all  of  wch  are  situate  within  the  Borough  of  

afsd,  for  the  ppose  of  constructg,  makg,  &  f umishg  a  sewer  in, 
through,  or  under  the  sd  lands  &  premes,  &  in  the  mner  shown 
on  the  sd  plan,  wch  sd  sewer  will  form  pt  of  the  works  comprd 
in  the  scheme  for  the  sewerage  of  the  sd  Borough,  or  a  pt 
thof,  now  being  carried  out  by  the  sd  Urban  Authority,  &  also 
for  the  ppose  of  constructg  man-holes,  ventilatg  shafts,  valves, 
&  sluices,  &  all  other  necy  works  for  all  or  any  of  the  pposes 
afsd,  &  that  the  course  of  the  sd  sewer  was  indicated  by  lines 

drawn  on  the  sd  plan,  &  thron  coloured :  And  whas  we, 

the  sd  trees  of  the  sd  settled  estes,  are  entled,  as  such  trees,  to 
compenson  in  respt  of  the  permanent  damage  or  injury  to  the 
freehd  of  the  sd  settled  estes,  or  the  owner  or  owners  for  the 
time  being  thof,  wch  will  arise  or  be  sustained  by  reason  of  the 
makg  &  maintaing  of  the  sd  sewer  &  all  works  &  things 
incidental  thto  through,  under,  or  upon  the  sd  respive  lands  & 

(a)  38  &  89  Vict.  c.  55.  As  to  the  powers  of  the  Local  Authority,  aee 
the  Act,  B8. 16, 18, 19,  21,  24,  26 ;  a4i  to  the  purchase  of  land,  see  as.  175, 
176 ;  as  to  interference  with  water  rights  and  mines,  Ac,  see  ss.  327,  382, 
334,  and  the  Amendment  Act  of  1883  (46  &  47  Vict.  c.  37) ;  as  to  the  mode  of 
settling  compensation,  see  s.  308 ;  and  as  to  arbitration,  ss.  179, 180. 
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premes,  &  the  occapon  &  use  of  any  poridons  of  the  surface  of 
the  sd  lands  &  premes  wch  may  be  permanently  taken  for 
the  ppose  of  the  sd  sewer  or  any  of  the  pposes  af  sd,  And  also  in 
respt  of  any  temporary  damage  or  injury  to  the  freehd  of  the 
sd  settled  estes,  or  the  owner  or  owners  for  the  time  being 
thof ,  wch  may  arise  or  be  sustained  by  or  through  the  makg  or 
constron  of  the  sd  sewer  or  the  exon  of  the  works  &  things 
incidental  thto,  the  amt  of  such  compenson  in  respt  as  weU  of 
such  permanent  as  of  such  temporary  damage  or  injury  being 
payable  to  us,  the  sd  trees  (as  I,  the  sd  C,  do  hby  admit):  And  D«nro  for 
WHAS  we  are  desirous  of  havg  the  amt  of  such  compenson  "       *^' 
settled  by  arbitron  under  the  provons  of  the  Public  Health  Act, 
1875  :   NOW  WE,  the  sd  trees,  do  accdly,  in  psuance  of  the  Appoint- 
provons  of  the  sd  Act,  hby  nominate  &  appt  X.,  of,  &c.,  to  be  arbikatos. 
an  arbitror  on   our  pt  to  settle  &  determine  the  amt  of 
eompenson  to  be  pd  to  us  the  sd  trees  by  the  sd  Authority  in 
respt  of  such  permanent  &  temporary  damage  or  injury  resply 
as  afsd,  the  amt  of  such  compenson  in  respt  of  such  permanent 
damage  or  injury  to  be  assessed  &  determined,  if  required  by 
us  the  sd  trees,  septely  from  the  amt  of  compenson  for  such 
temporary  damage  or  injury  as  afsd,  &  the  amt  of  compenson, 
whether  for  permanent  or  temporary  damage  or  injury,  payable 
in  respt  of  any  specified  portion  of  the  sd  lands  &  premes  to  be 
also,  if  required  by  us,  the  sd  tress,  assessed  &  determined 
septely  from  the  amt  payable  in  respt  of  the  remr  of  the  sd 
lands  &  premes :  And  I,  the  sd  C,  as  tenant  for  life  of  the  sd  Confirms 
settled  estes,  do  hby  confirm  the  sd  apptmt  of  the  sd  X.,  as  tenan/for 
arbitror  for  the  pposes  afsd :  Provd  always  that  this  referee  to  *»*®- 
arbitron  &  the  compenson  to  be  awarded  in  psuance  thof  shl  ^^* 
not  cover  or  extend  to  any  damage  or  injury  wch  may  arise  to  extend  to 
the  sd  settled  estes,  or  the  owner  or  owners  for  the  time  being  ij„nX  ^ 
thof,  in  respt  of  any  entry  wch  may  be  made  by  the  sd  daina. 
Authority  upon  any  pt  of  the  sd  settled  estes  &  premes,  or  any 
works  wch  may  be  exted  by  them  for  the  ppose  of  makg  any 
connectg  drains  or  communicons  from  the  sd  sewer  to  any 
house  or  premes  near  or  adjoing  the  same,  or  in  respt  of  any 
such  entry  or  works  wch  may  be  made  or  exted  by  the  sd 
Authority,  at  any  time  after  the  origl  constron  or  makg  of  the 
sd  sewer  or  any  such  connectg  drains  or  communicons  as  afsd, 
for  the  ppose  of  repairg,  cleansg,  alterg,  closg  up,  discontinuing 
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Kor  to  or  removg  the  same  resply  or  orwise  in  relon  thto :  Pboyd  also 
powmof*  that  nothg  hinbfe  contd  shl  be  construed  as  operatg  as  a 
the  Avtho-  Ucence  or  permission  to  the  sd  Authority  to  make  any  entry 
upon  any  of  the  sd  lands  &  premes,  or  to  exte  or  do  any  works 
or  things  wch  they  are  not  lawfully  entled  to  make,  exte  or  do 
under  the  powers  conferred  upon  them  by  the  Public  Health 
Act,  1875.    Dated,  &c. 

(Signed)  A.,  B.,  &  C. 


APPOINTMENT  of  Umpire  hy  Arbitratobs  hy  Endorsement 
on  the  Agreement  of  Reference  or  otherwise  (a). 

WE,  [the  within  named]  A.  &  B.,  in  psuance  of  the  powers 
given  to  us  by  the  within  contd  agrmt,  or  "  by  an  agrmt  of 
referee,  dated,  &c.,"  or,  "  by  an  order  made  by,  &c.,  on  the 

day  of ,  in  an  action,  &c.,"  do  hby  nominate  &  appt 

X.,  of,  &c.,  to  be  the  umpire  accdg  to  the  provons  of  the  sd 
agrmt,  or,  "  order,"  of  referee,  provd  he  will  accept  the  office, 

&  do  within days  from  the  date  hrof  signify  such  acceptce 

in  writg.    As  wits,  &c. 


APPOINTMENT  hy  Two  Arbitrators  of  a  Third 
Arbitrator  to  act  with  them  (b). 

WE,  &c.,  as  in  last  Precedent,  do  hby  nominate  &  appt  X., 
of,  &c.,  to  be  the  third  arbitror  to  act  with  us  in  the  conson  & 
determinon  of  the  mres  refd  to  us  accdg  to  the  provons  of 
the  sd  agrmt,  or,  "  order,"  of  referee,  provd  he  will  accept  the 

office,  &  do  within days  from  the  date  hrof  signify  such 

acceptce  in  writg.    As  wits,  &c. 


(a)  See  Be  Hopper,  L.  B.  2  Q.  B.  367 ;  Arbitrotion  Act,  1889,  SchecL  I.  (6), 
amie,  p.  160. 

(6)  As  to  the  remedy  where  such  an  appointment  is  not  made,  see  Arbi- 
tration  Act,  1889,  s.  5,  ante,  p.  151. 
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XV. 

NOTICE  by  Arbitrators  to  Umpire  of  final  Disagrebmekt  (c). 

To  Mr, . 

WE  hby  give  you  notice  that  we  cannot  &  shl  not  be  able 
to  agree  in  makg  an  award  concemg  the  mres  ref  d  to  us  by  an 
agrmt,  or,  "  order,"  dated,  &c.,  but  have  finally  disagrd  about 
the  same,  &  that  you  are  at  liberty  to  proceed  as  umpire  to 
consider  &  award  upon  the  mres  refd.    Dated,  &c. 


XVI. 

ENLARGEMENT  of  Time /or  making  Award  by 
Arbitrator  or  Umpirb  (d), 

I,  [the  within  named]  A.,  in  psuance,  &c.,  as  in  Precedent 
Xm.,  do  hby  enlarge  the  time  for  makg  my  award  concemg 
the  mres  refd  to  me  until  the day  of .    As  wrrs,  &c. 


ENLARGEMENT  o/Time  by  the  Parties. 

WE,  [the  within  named]  A.  &  B.,  do  hby  give  &  allow  to  X.,  Time 
the  arbitror,  or,  "umpire,"  appted  by  the  agrmt  of  referee  ®°'*'*®"' 
within  contd,  or,  '*  by  an  agrmt,"  or,  "  order,"   &c.,  as  in 
Precedent  XIIL,  further  time  for  makg  his  award,  namely, 

until  the day  of :  And  we  further  declare  &  agree  Agreement 

that  all  the  provons  of  the  sd  agrmt,  or,  "order,"  of  referee  ^^*^ 
shl  continue  in  full  force  &  e£fiect,  &  be  construed  &  read  in 
the  same  mner  as  if  the  day  hby  given  &  allowed  for  makg 
the  award  of  the  sd  arbitror,  or,  "  umpire,"  had  been  given  & 
allowed  by  the  sd  agrmt,  or,  "  order."    As  wits,  &c. 

(c)  See  Arbitration  Act,  1889,  Sched.  I.  (d),  ante,  p.  150. 

(d)  Ab  to  the  power  of  tlie  Court  to  enlarge  the  time,  see  Arbitration  Act, 
1889,8.9,  p.  162. 
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EECITALS  IN  AWARDS. 

I.  Wha8  divers  disputes  &  dififces  have  arisen  betn,  &e., 
concemg,  &c.,  or^  "  under  an  agrmt,  &c.*' 

II.  Whas  an  action  has  been  instituted  by  the  sd  A.  agst 
the  sd  B.,  touchg  the  premes  &  the  same  is  now  pendg,  &  by 
an  order  made  in  the  sd  action  on,  &c.,  it  was  ordered,  &c. 

m.  Whas  the  sd  A.  by  an  instrumt  in  writg  dated,  &c., 
under  his  hand,  appted  [me  the  sd]  B.  to  be  the  arbitror  on 
his  behalf  in  respt  of  the  mres  afsd. 

IV.  Whas  the  sd  Co  by  an  instrumt  in  writg  dated,  &c., 
under  the  hand  of  A.  their  secretary,  appted  [me  the  sd]  B.  to 
be  the  arbitror  on  their  behalf  in  respt  of  the  mres  afsd. 

V.  Whas  the  sd  arbitrors  [bfe  enterg  into  the  conson  of  the 
sd  mres]  by  an  instrumt  in  writg  dated,  &g.,  under  their  hands 
[endorsed  on  the  sd  agrmt]  appted  [me  the  sd]  X.  to  be  the 
umpire  in  the  mre  of  the  sd  arbitron  psuant  to  the  sd  agrmt 
[order]. 

VI.  Whas  the  sd  X.  havg  become  imable  to  act  as  such 
umpire  as  afsd  the  sd  arbitrors  [bfe  enterg  into  the  conson  of  the 
sd  mres]  by  an  instrumt  in  writg  dated,  &c.,  imder  their  hands, 
appted  [me  the  sd]  A.  to  be  the  umpire  in  the  mre  of  the  sd 
arbitron  in  the  place  of  the  sd  X. 

VII.  Whas  we  [the  sd  arbitrors]  by  an  instrumt  in  writg 
under  our  [their]  hands  dated,  &c.,  duly  extended  the  time  for 
makg  our  [their]  award  dated,  &c. 

VIII.  Whas  the  sd  arbitrors  have  finally  disagrd  &  diflfered 
&  have  altogether  failed  to  make  their  award  in  the  sd  mres, 
of  all  of  which  I  have  duly  had  notice,  whby  the  sd  mres  so 
refd  to  the  sd  arbitrors  as  afsd  have  duly  come  bfe  me  as 
umpire  for  determinon. 

IX.  Whas  the  sd  arbitrors  did  not  make  any  award  of  & 
concerng  the  premes  within  the  time  limd  by  the  sd  agrmt 
[order]  of  referee. 

X.  Whas  doubts  havg  been  entertained  as  to  the  effect  of 
the  declon  required  by  law  havg  been  made  &  subscribed  by 
me  [the  sd  B.  on,  &c.,  &  by  myself]  on,  &c.,  by  reason  of 
the  same  being  prior  to  the  date  of  the  appmt  of  me  [the  sd 
B.  &  myself]  as  arbitror  [&  umpire  resply]  in  the  sd 
arbitron,  the  sd  pties  on,  &c.,  mutually  agrd  in  writg  that  no 


ARBITRATION.  I7l 

objon  ahd  be  taken  to  the  award  by  reason  of  such  informality 
(if  any). 


CLAUSES  IN  AWARDS. 


I.  I  AWARD  &  adjudge  that  the  pltff  has  sustained  damages  Award  of 
by  reason  of  the  non-pformce  by  the  deft  of  the  agrmt  in  the  ^I*^^ 
statemt  of  claim  mentd  in  the  amt  of  £ ,  or,  "  I  assbbs  p«rf«rm- 

%n^  of 

the  damages  sustained  by  the  pltff  in  respt  of  the  cause  of  a«i«emont. 
action  in  the  statemt  of  claim  mentd  at  the  sum  of  £ ," 


wch  sum  I  direct  the  deft  to  pay  to  the  pltff  on  or  bf e  the 

day  of . 

n.  I  AWARD  that  the  sd  A.  shl  pay  the  sd  B.  on  demand  Award  of 

the  sum  of  £ in  full  satisf on  of  all  claims  &  demands  of  aii 

whatsr  [relative  to  the  mres  refd  to  me,  or,  "  in  the  above-  ^emanda. 
mentd  action  "]. 

m.  I  AWABD  &  order  that  the  sd  damages  &  the  sd  sevl  Sams,  &e., 
sums  of  moy  awarded  &  directed  by  me  to  be  pd  &  the  sevl  to  be  in 
mres  &  things  awarded  &  directed  by  me  to  be  done  by  or  ^"  ^^^^ 
with  regard  to  the  respive  pties  to  this  referee  as  afsd,  shl 
resply  be  pd,  reced,  done,  accepted  &  taken,  in  full  satisfon 
&  dischge  &  as  a  final  end  &  determinon  of  the  sevl  mres  in 
diffce  betn  the  sd  pties  wch  have  been  refd  to  me,  or,  ''of  all 
mres  in  diffce  betn  the  sd  pties  up  to  the  time  of  the  submission 
to  arbitron." 

IV.  And  I  further  award  &  adjudge  that  the  sd  A.  &  B.  Award  of 
shl  each,  on  the  requison  of  the  other  of  them  [such  other  nieasea. 
havg  first  pformed  the  award],  &  at  the  costs  &  chges  of 
the  pty  requirg  the  same,  exte  &  deliver  unto  the  other 
of  them  a  full  &  sufffc  rele  of  all  [actions,  causes  of  action, 
&]  debts,  damages,  claims,  &  demands  whatsr,  from  the 
beginng  of  the  world,  until  the  time  of  the  sd  submission  to 
arbitron,  oTj  "of  all  claims  &  demands  in  respt  of  the  mres 
in  diffce  betn  the  sd  pties  wch  have  been  refd  to  me  as  afsd," 
exceptg  anything  by  the  award  provd  to  be  done  or  suffered. 

y.  And  I  further  award,  &c.,  that  upon  paymt  of  the  sum  Award  of 
awarded  by  me  as  afsd,  the  sd  A.  shl,  if  required,  by  &  at  the  ^e^j? 
costs  of  the  sd  B.,  exte  &  deliver  to  him,  the  sd  B.,  a  fuU  & 
sufft  rele,  &c.,  as  in  the  last  clause. 
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Disminal 
of  action 
with  oostB. 


Proceed- 
ings in 
action  to 
be  stayed. 

That  plain- 
tiff has  no 
caose  of 
action. 

Apology  to 
be  made. 

Plaintiff 
good  caose 
of  action  on 
two  claims, 
none  on 
3rd. 


Of  damages 
generally. 


Convey- 
ance to  be 
executed. 


DeliTery  op 
of  deeds. 


That  one 
party  has 
no  claim 
against  the 
other. 

As  toother 
matters  in 
difference. 


VI.  I  AWABD,  &0.,  that  the  pltff  has  no  title  to  the  relief 

sought  by  his  above-mentd  action  in  the Divon  of  the 

High  Gt  of  Justice,  &  that  the  sd  action  be  dismissed  with 
costs,  to  be  taxed  by  the  pper  officer  &  pd  by  the  pltff  to  the 
deft. 

VII.  I  AWARD,  &c.,  that  the  sd  action  shl  cease  &  be  no 
further  prosecuted,  or,  ^*  that  all  pcdgs  in  the  sd  action  shl 
cease,  &  that  the  same  shl  be  no  further  prosecuted." 

vin.  I  AWARD,  &c.,  that  the  pltff  has  been  fully  pd  all 
demands  wch  he  had  agst  the  sd  deft,  &  has  no  cause  of 
action  agst  him. 

IX.  I  AWARD,  &c.,  that  the  sd  B.  shl  at  his  own  expse  make 
&  publish  in  the newspaper  a  pper  apology,  statg,  <fec. 

X.  I  AWARD,  &c.,  that  the  pltff  has  a  good  cause  of  action  agst 
the  deft  on  the  first  &  second  paragraphs  of  the  prayer  of  his 

statemt  of  claim  in  the  sd  action  for  the  sum  of  £ ,  wch 

sum  I  direct  the  deft  to  pay  to  the  pltff  on  demand :  And  I 
further  award  that  the  pltff  has  no  cause  of  action  agst  the 
deft  on  the  third  paragraph  of  the  prayer  of  the  sd  statemt 
of  claim. 

XI.  I  AWARD  &  find  that  the  pltff  has  sustained  damages  from 
the  deft  occasioned  by  the  cause  of  action  for  wch  the  sd  action 

was  brought  to  the  amt  of  £ ,  &  I  assess  the  pltff's  damages 

at  the  sd  sum  of  £ ,  &  direct  the  deft  to  pay  the  same  to 

the  pltff  on  demand. 

xn.  I  AWARD,  &c.,  that  the  sd  B.  shl,  at  the  reqt  &  costs  of 
the  sd  A.,  by  a  pper  &  effectual  assurce,  convey,  pceU,  witii 
the  appurts  unto  &  to  the  use  of  the  sd  A.  &  his  hrs,  or  as  he 
or  they  may  direct,  such  assurce  to  be  prepared  by  the  sd  A. 

xni.  I  AWARD,  &c.,  that  the  sd  B.  shl  forthwith  deliver  to 
the  sd  A.  or  his  hrs  all  deeds  &  writgs  in  the  custody  or  power 
of  the  sd  B.  relatg  to  the  sd  freehd  premes. 

XIV.  I  AWARD,  &c.,  that  the  sd  A.  has  no  claim  or  demand 
agst  the  sd  B.  in  respt  of  any  of  the  mres  in  diffce  betn  them. 

XV.  I  AWARD,  &c.,  that  there  are  no  mres  in  diffce  betn  the 
pties  other  than  those  in  the  sd  action,  or,  **  And  as  to  the 
mres  in  diffce  betn  the  sd  pties  other  than  those  in  the  sd 
action,  I  award,  &c.,  that  the  deft  do  pay  to  the  pltff  the  sum  of 

£ in  full  satisfon  &  dischge  of  all  claims  &  demands  by 

the  pltff  agst  the  deft  in  respt  of  the  same." 
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XVI.  I  AWARD,  &c.,  that  the  sd  A.  do  pay  to  the  sd  B.  the  Payment 
costs  of  the  sd  action,  to  be  taxed  by  the  pper  oflBicer.  Action!*  ^ 

xvn.  I  AWARD,  &c.,  that  judgmt  be  forthwith  entd  in  the  sd  judgment 
action  for  the  pltflf  [deft],  with  the  costs  of  the  sd  action,  &  of  *2^  !"" 
the  referee  &  of  this  my  award,  to  be  taxed  by  the  pper  officer  plaintiff,  or 

of  the  sd  Ct.  defendant. 

xvin.  I  AWARD,  &c.,  that  each  pty  bear  his  own  costs  of  the  Kacb  party 

_.-  to  pay  his 

action.  own  ooeta 

XIX.  I  AWARD,  &c.,  that  the  costs  of  both  pties  of  the  sd  <rf  action. 
action  when  taxed  shl  be  added  togr,  &  that  one  moiety  thof  ^^  **^ 
shl  be  pd  &  borne  by  the  pltff  &  the  other  moiety  by  the  deft  &  be  bome 
that  if  eir  pty  shl  have  pd  more  than  his  just  share,  the  excess  •^'**"y- 
shl  be  pd  to  bim  by  the  other  pty. 

XX.  I  AWARD,  &c.,  that  exon  may  issue  in  the  sd  action  for  Bxecntion 
the  sd  damages  &  costs  forthwith,  or,  "at  any  time  not  sooner  dJ^!^ 
than  the day  of next."  "<*  ««*^ 

XXI.  I  AWARD,  &c.,  that  the  sd  A.  do  pay  to  the  sd  B.  his  -^.u  eoste  of 
costs  of  &  incidental  to  the  referee,  &  the  costs  of  the  award,  &  and  award 
that  the  sd  A.  do  bear  his  own  costs  of  the  same.  ^  ^  p**^ 

by  one 

xxn.  I  AWARD,  &c.,  that  each  of  the  sd  pties  shl  bear  his  party  (a). 
ovm  costs  of  the  referee,  &  pay  one-half  of  the  costs  of  the  B<^  p^^ 
award :  And  that  if  eir  pty  shl  in  the  first  instce  pay  more  own  oosts" 
than  such  half,  the  excess  shl  be  pd  to  him  by  the  other  pty.     ^^?®® 

xxm.  I  AWARD,  &c.,  that  one  moiety  of  the  costs  of  the  oostBof 
referee  &  award  shl  be  bome  &  pd  by  the  sd  A.,  &  the  other  *'''*^ 

.        •  Half  Goaia 

moiety  by  the  sd  B.,  &  that  if  eir  pty  shl  in  the  first  instce,  of  reference 
&c.,  as  in  last  clause.  "1-^**^ 

XXIV.  I  DIRECT  the  costs  of  the  pltff  of  the  sd  referee  &  of  this  by  each 
my  award  to  be  taxed  as  betn  solor  &  client  by  A.,  of,  &c.,  or,  ^*^\ 

"  one  of  the  taxg-masters  of  the Divon  of  the  High  Ct  of  ]Sl^SnT 

Justice/'  or,  "  I  assess  the  amt  of  the  costs  of  the  pltff  of  the  ^^  <*«*^ 
sd  referee  at  £• ,  &  of  this  my  award  at  £ ." 


(a)  Ab  to  awarding  costs,  see  Harland  y.  Mayor  of  Newcastle,  L.  R.  5  Q.  B.   Awarding 
47 ;  Arbitration  Act,  1889,  Sched.  I.  (i),  ante,  p,  151.  «»*»• 
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Beeitali. 


Award. 


Balance 
dae. 


PRECEDENTS    OF    AWARDS 

L 

AWABD  by  Arbitrators  or  Umpire  under  an  Agree- 
ment or  order  of  Beferbncb  settUng  a  Balance  oj 
AooouNTS  (a). 

TO  ALL  TO  WHOM  THESE  PSNTS  SHL  COME,  A., 
of,  &c.,  &  B.,  of,  &c.,  send  greetg ;  Recite  that  disputes  have 
arisen:  agrmt  of  referee:  or,  action  <k  order  of  referee;  [Jailure 
of  arbitrors  to  make  award  <t  apptTnt  of  umpire"}  enlargemt  of 
tim^for  makg  award,  or  as  the  case  muy  be ;  see  above,  Becitai<s  : 
NOW  WE,  the  sd,  arbitrors,  [I,  the  sd,  umpire},  havg  taken 
upon  ourselves  [myself]  the  burthen  of  the  sd  referee  [um- 
pirage], <fe  havg  heard,  examined,  &  considered  the  allegons  of 
the  sd  pties,  <fe  the  witses,  documts,  &  evidce  of  both  the  sd 
pties  concemg  the  premes,  do  hby  make  &  publish  our  award 
[my  award  &  umpirage]  in  writg  of  &  concemg  the  premes  in 
mner  follg,  that  is  to  say :  We  [I]  find  &  award  that  the  balce 
due  from  the  sd  N.  to  the  sd  M.  upon  the  settlemt  of  the  aects 

betn  them  wch  have  been  refd  to  us  [me]  as  afsd  is  £ , 

wch  we  [I]  award  <fe  direct  to  be  pd  by  the  sd  N.  to  the  sd  M. 
on  demand  :  And,  <fec.,  award  as  to  dismissal  or  discontinuance 
d  costs  of  action  {if  any),  d  costs  of  referee  <t  award,  d  mvJtual 
reles ;  see  above  clauses. 

Signed  &  published  in 
the  presce  of 


} 


BecitalB. 

Stamp  OQ 
award. 


n. 

AWARD  by  Arbitrators  under  Lands  Clauses  Con- 
solidation Acts.  Various  Beoitals.  Provisions 
as  to  Compensation  for  Bemoval  of  and  Damage  to 
Machinery. 

TO  ALL,  &c.,  WE,  A.,  of,  &c.,  &  B.,  of,  &c.,  send  greetg: 
Whas  by  2  sevl  instrumts  in  writg  dated  resply,  &c.,  under 

(a)  As  to  the  gtamp  on  an  award,  see  the  Stamp  Act,  1891,  Sched.  I.,  tit 
Award. 
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the  hand  of  D.,  secretary  to  the Bly  Go,  addressed  to  E., 

of,  &e.«  notice  was  in  psnance  of  the,  special  Act,  &  the  Acts  Notioe  to 
incoipd  thwith  given  by  the  sd  Ely  Co,  to  the  sd  E.,  that  they  *"***• 
ttie  sd  Co  required  to  pchase  <fe  take  for  the  pposes  of  the  rlys 
&  the  works  connected  thwith  authorised  by  the  first-mentd 
Act,  the  lands  &  hds  resply  specified  &  descd  in  the  respive 
schdles  thto  &  coloured on  the  respive  plans  accompany- 
ing the  sd  notices,  the  sd  premes  comprd  in  the  first  of  the  sd 
notices  being  descd  in  the  schdle  thto  as,  &c. ;  the  same  as  to 
ppty  schdled  to  2nd  notice :  And  that  the  sd  Go  were  willg  to 
treat  for  the  pchase  of  the  sd  respive  lands  &  hds  so  required 
as  afsd,  &  of  the  intt  of  the  sdE.  thrin,  &  as  to  the  compenson 
to  be  made  to  him  for  the  damage  that  might  be  sustained  by 
him  by  reason  of  the  exon  of  the  rlys  &  works  authorised  by 
the  first  above-mentd  Act:  And  whas  the  sd  E.  by  an  instrumt  i^o^<»  by 
in  writg  dated,  &c.,  under  his  hand,  gave  notice  to  the  sd  Bly  hk  interat 
Co  that  he  was  entled  to  the  sd  lands  &  hds  comprd  in  the  sd  |^^ 
first  notice  for  an  .este,  &c. :  Description  of  EJs  intt  in  the 
premes  comprd  in  the  two  notices :  recite  apptmt  ofarbitror  by 
E.,  d  by  Rly  Co :  apptmt  of  umpire  by  arbitrors  :  extension  of 
time  for  makg  award :    apptmt    of  substituted  umpire :   see 
above,  Becitals  :   And  whas  in    the   course    of  the    pcdgs  Agreement 
bfe  us  it  was  agrd  that  the  sd  E.  shd  retain  for  his  own  fi^^tore8(6^ 
use  &  remove  from  the  hds  comprd  in  the  sd  first  notice  •f^ma- 

clujidrv 

the  engine,  boiler,  machy,  &  fixtures  &  fittgs  in  the  nature 
of  trade  machy,  wch  were  affixed  to  the  pts  of  the  same 
hds  occupied  by  him,  &  that  the  sd  Go  shd  pay  to  the  sd 

E.  the  sum  of  £ for  the  expses  incurred  by  him  in  connon 

with  such  removal  &  for  any  damage  to  the  sd  engine,  &c.,  wch 
might  be  occasioned  through  the  removal  thof :  NOW  THESE  Tertatum. 
P8NTS  WITS  that  we  the  sd  A.  &  B.  havg  taken  upon  our- 
selves  the  chge  of  the  sd  referee  <fe  havg  previously  to  enterg 
upon  the  mres  ref d  to  us  as  afsd  made  &  subscribed  the  declons 
hnmto  annexed  (c),  &  nominated  &  appted  in  writg  G.,  of,  &c., 
to  be  the  umpire  to  decide  upon  any  of  the  sd  mres  on  wch 
we  shd  diJBfer,  &  havg  duly  heard,  examined,  &  considered  the 
allegons,  witses,  &  evidce  of  both  the  sd  pties  concemg  the 

(6)  Ajb  to  trade  fixtures,  see  Qibsan  y.  Hamm&rsmith  ^  City  Bail.  Co., 
Dr.  &  8.  608. 
(c)  See  8  &  9  Yict.  c.  18,  b.  83. 
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premes,  do  togr  at  the  same  time  &  in  the  presce  of  each 
other  (a)  make  this  our  award  in  writg  of  &  concemg  the 
Award.  premes  in  mner  foUg,  that  is  to  say:  We  award  assess  & 
determine  that  the  foUg  sums  are  the  amts  to  be  pd  by  the 
sd  Ely  Co  to  the  sd  E.  for  &  in  respt  of  the  pchase  of  &  in 
compenson  for  the  value  of  his  intt  in  the  respive  lands  &  hds 
comprd  in  the  sd  respive  notices  to  treat,  &  for  all  damage 
sustained  by  him  by  reason  of  the  exon  of  the  rlys  &  works 
authorised  by  the  sd  first  above-mentd  Act,  that  is  to  say,  the 
sum  of  £ (in  wch  is  included  the  sd  sum  of  £ ,  pay- 
able by  the  sd  Bly  Co  under  the  agrmt  lastly  hinbfe  recited), 
for  the  value  of  the  intt  of  the  sd  E.  in  the  lands  &  hds 
comprd  in  the  first  of  the  sd  notices  to  treat  dated,  &c.,  &  the 

sum  of  £ for  the  value  of  his  intt  in  the  lands  &  hds 

comprd  in  the  second  of  the  sd  notices  to  treat,  &c.     In  wits, 
&c. 


WitnoBS- 
eth. 

Finding. 


Award. 


Arbitra- 
tor's juris- 
diction. 
Lands  in- 
juriously 
affeeted, 
but  not 
taken. 


in. 

AWAED  by  Umpihe  in  respect  of  Property  injuriously  affected 
hut  not  taken  by  a  Railway  Company  (&). 

TO  ALL,  &c.,  I,  A.,  of,  (fee,  send  greetg.  Recit/ds,  see 
above:  NOW  THESE  PSNT8  WITS  that  I,  the  sd  A.,  &c, 
see  Precedent  I.,  p.  174,  that  is  to  say :  I  do  hby  find  that  by 
reason  of  the  obstron  of  the  main  public  highway  leadg  in  a 

diron  from  Bridge,  &  known  as Street,  or  as 

the  case  may  be,  upon  wch  the  sd  premes  of  the  sd  B.  abut  by, 
(fee,  describe  specially  the  works  causg  the  preQudice,  access  to 
&  from  the  sd  premes  of  the  sd  B.,  from  &  to,  &c.,  is  rendered 
less  direct  &  convenient  than  formerly,  &  the  lettg  value  of  the 
sd  premes  of  the  sd  B.  diminished  in  consequce  thof :  Akd 
upon  the  assumption  that  compenson  is  payable  I  award, 

(a)  See  BtalwoHh  v.  Iwm,  13  M.  &  VT.  466 ;  Eads  y.  Wmiams,  24  L.  J.  Ch. 
631. 

(b)  In  such  a  case  the  arbitrator  can  only  determine  the  amotint,  and  not 
the  question  whether  the  claimant  is  entitled,  which  latter  is  one  of  law  for 
the  Court.  As  to  the  law  with  regard  to  lands  injuriously  affected  but  not 
taken  by  a  railway  company,  see  CaUionian  Railvoay  Co.  y.  Waikw's  TrutUeSg 
7  App.  Cas.  259. 
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assess,  settle  &  determine  that  the  sum  of  £ is  the  amt  to 

be  pd  in  respt  thof  by  the  sd  Ely  Co  to  the  sd  B.  as  owner  in 

fee  simple  of  the  sd  premes :  And  I  further  find  that  by  reason  Farther 

of  the  obstron  thof  as  af sd Street  so  far  as  it  lies  betn  the  sd       *"*' 

rly  &,  &c.,  has  ceased  to  be  a  main  thoroughfare,  &  in  conseqce 
thof  the  lettg  value  of  the  sd  premes  of  the  sd  B.  has  been 
diminished:    And  upon   the  assumption  that  compenson  is  Further 

payable,  I  award,  &c.,  that  the  sum  of  £ is  the  amt  to  be  *^ 

pd  by  the  sd  Bly  Go  to  the  sd  B.  as  owner  in  fee  simple  of  the 
sd  premes  in  respt  of  the  diminon  in  the  value  thof  lastly 
hinbfe  mentd.     In  wits,  &c. 


IV, 

AWARD  by  Umpibb  on  a  Building  Contract. 

TO  ALL,  (fee.,  I,  A.,  of,  &c.,  send  greetg :  Whas  by  a  con-  RadtalB. 
tract  in  writg,  dated,  &c.,  &  made  betn  B.,  of,  <fec.,  &  C,  of,  saiiding 
&c.,  for  the  eron  by  the  sd  C.  for  the  sd  B.  of  a  dwg-  co»^'«ct- 
house  at,  (fee,  the  sd  G.  was  to  exte  the  works  descd  in  the 
specificon  thto  annexed,  &  in  the  plans  &  drawgs  thrin  refd  to, 
&  provon  was  made  with  respt  to  addons  to  &  omissions  from 
the  sd  intd  works,  &  it  was  provd  that  any  disputes  with  respt  ProTinon 
to  what  shd  be  deemed  addonal  or  omitted  work  &  the  value  ^Jf^,^]^^*' 
thof  shd  be  refd  to  the  arbitron  of  the  architect  of  the  works,  & 
anor  architect  to  be  nominated  by  the  sd  G. ;  &  in  case  of  the 
sd  arbitrors  not  agreeing,  then  to  the  decision  of  an  umpire 
who  shd  be  an  architect,  &  chosen  by  the  sd  arbitrors  befe 
enterg  upon  the  conson  of  the  mres  in  dispute  :    And  whas  Disputes 
disputes  have  arisen  betn  the  sd  B.  &  G.  as  to  what  shd  be  anrbeeT" 
deemed  addonal  &  omitted  work  within  the  meang  of  the  sd  referred. 
contract,  &  such  disputes  have  been  refd  to  the  arbitron  of  D., 
of,  &c.  (the  architect  of  the  sd  works),  &  E.,  of,  (fee.  (an 
architect  nominated  by  the  sd  G.),  Apptmt  of  umpire,  disagrmt 
of  arbitrors  d:  failure  to  make  award  dt  other  clauses,  see  above, 
Bbgitals  :    NOW,  (fee.,  see  Precedent  /.,  p.  174,  that  is  to  say, 
I  find  (fe  award  that  the  work  descd  in  the  1st  column  of  Finding 
the  1st  schdle  hto  is  addonal  work  within  the  meang  of  the  sd  ^°  ^ 
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contract :  And  I  award  &  assess  the  value  of  the  sd  addonal 
work  at  the  respive  sums  set  opposite  thto  in  the  2nd  colunm 
of  the  sd  Ist  schdle :  And  I  further  find  &  award  that  the 
work  described  in  the  1st  colunm  of  the  2nd  schdle  hto  is 
omitted  within  the  meang  of  the  sd  contract :  And  I  award  & 
assess  the  value  of  the  sd  omitted  work  at  the  respive  sums  set 
opposite  thto  in  the  2nd  column  of  the  sd  2nd  schdle.    Ik 

WITS,  &c. 
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CLAUSES  (6). 

I.  I,  A.,  of,  <fec.,  do  hby  appt  B.,  of,  Sec.,  my  atty  [B.,  of  Appoint- 
&c.,  C,  of,  &c.,  &  D.,  of,  &c.,  jtly  &  every  two  &  every  one  J^cTliJoii 
of  ihem  sevlly  my  attys  &  atty]  in  my  name  or  on  my  behalf,  o^  <^ 

.      .  aitornejor 

w,  o&o.  attonievB. 

(a)  The  Cony.  Acta,  1881  and  1882,  contain  some  naefol  pioyisions  relatiTe   Bnaci- 
to  powers  of  attorney.  mentB  in 

By  the  Act  of  1881,  s.  40,  a  married  woman,  whether  an  infant  or  not*  ia  ^JT'  ^^ 
enabled  to  appoint  an  attorney  to  execute  a  deed  or  do  any  other  act  which  ^882. 
ihe  herself  might  execute  or  do.    (As  to  the  payment  of  income  subject  to  m|^--j^ 
a  reefandnt  on  anticipation  to  an  attorney,  see  Kenrieh  y.  Wood,  L.  B.  9  Eq.   ^omen. 
338;  8Uwart  y.  Fletcher,  38  Ch.  D.  627.)     She  cannot  appoint  an  attorney  to 
acknowledge  a  deed,  which  is  necessarily  her  personal  act.    At  common  law 
amairied  woman  could  not  giye  a  power  of  attorney  except,  perhaps,  with 

the  consent  of  her  husband;  see  Cooper^ $  Caee,  3  Leon.  200;  y. 

Hofkme,  Cro.  Car.  166,  and  note,  2  Bals.  13,  oyerruling  some  earlier  cases ; 
see  also  the  remark  of  Erie,  O.J.,  in  White  y.  Greenieh,  11  C.  B.  N.  S.  230. 
And  a  power  giyen  by  an  unmarried  woman  was  in  general  reyoked  by  her 
marriage;  but  it  would  seem  that  by  the  effect  of  the  aboye  enactment, 
coupled  with  the  Married  Women's  Property  Act,  1882,  remoying  the  dis- 
abilities of  married  women  as  to  property  and  contracts,  marriage  would  not 
now  cerate  aa  a  reyooation ;  the  proyisions  of  the  Cony.  Act,  1882,  ss.  8  and 
9  (referred  to  below)  implying  that  marriage  might  stiU  so  operate,  are  not 
inMrnsistent  with  this,  as  that  Act  was  passed  before  the  M.  W.  P.  Act. 

By  the  Act  of  1881,  s.  46,  an  attorney  is  authorised  to  execute  any  assuiv  Szecation 
uoe  or  instrument  in  his  own  name  instead  of  in  the  name  of  the  principal ;  of  deeds  by 
ne  as  to  the  two  modes  of  execution,  ir^ra,  Dsbds.  attorney. 

The  same  Act,  s.  47,  proyides  that  no  person  shaU  be  liable  for  making  or  Protection 
doing  any  payment  or  act  in  pursuance  of  a  power  of  attorney  in  good  faith  against 
after  the  princix»al  has,  unknown  to  him,  died  or  become  lunatic  or  of  revocation, 
unaoond  mind,  or  bankrupt,  or  reyoked  the  power,  an  enactment  which  is 
mach  more  comprehenaiye  than,  and  in  fact  appears  entirely  to  supersede 


(b)  All  these  clauses  are  adapted  to  the  case  of  a  power  of  attorney 
ezpreased  in  the  first  person,  which  is  the  more  usual  form  where  there 
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Thenme 
by  seyerHl. 

Variation 
for  a  firm. 


Toreoeive 
a  Bam  of 
money. 


To  receive 
debts  and 
perM>nal 
estate 
generally. 


To  give 
receipts. 


n.  We,  a.,  B.,  &  C,  of,  &c.,  [carryg  on  business  in  ptnp 

togr  as ,  under  the  style  or  firm  of  2  do  &  each  & 

every  of  us  doth  hby  appt  D.,  of,  &c.,  the  atty  [D.,  of,  &c.,  E., 
of,  &c.,  &  F.,  of,  &c.,  jtly  &  every  two  &  every  one  of  them 
sevlly  the  attys  &  atty]  of  us  &  of  each  &  every  of  us  [&  our  sd 

firm  of ]  in  the  names  or  name  &  on  behalf  of  us  ife  each 

&  every  of  us  [&  our  sd  firm],  &c. 

in.  To  rece  from  K.,  of,  &c.,  the  sum  of  £ — 


— ,  [being  the 

price  agrd  to  be  pd  by  him  to  me  for  the  pchase  of,  &c.,]  and 
all  intt  due  or  to  become  due  in  respt  thof,  &  to  give  an 
effectual  rect  &  dischge  for  the  same. 

IV.  To  demand,  sue  for,  enforce  paymt  of,  &  rece  &  give 
effectual  rects  &  dischges  for  all  moys,  sees  for  moy,  debts, 
legacies,  goods,  chattels,  &  psonal  este,  of  or  to  wch  I  am  now 
or  may  hrafter  become  possed  or  entled,  or  wch  are  or  may 
become  due,  owing,  payable,  or  transferable  to  me  &om  any 
pson  or  psons  or  corporon. 

V.  To  rece  &  give  effectual  rects  &  dischges  for  all  &  any  moys 
wch  shl  come  to  the  hands  of  the  sd  [attys  or]  atty  by  virtue 


Power 
made  irre- 
Tocable. 


Deposit  in 

Central 

Office. 


Stamps 


22  ft  28  Vict.  c.  36,  8.  26,  which  is  sabetftntially  re-enacted  by  tibie  Tnutee 
Aot«  1803,  8.  28.  This  would  not,  of  course,  unless  the  power  had  been  made 
irreyocable  under  s.  8  or  9  of  the  Cony.  Act,  1882  (see  below),  yaUdate  a 
deed  executed  by  the  attorney  after  the  death  of  the  principal  or  any  other 
eyent  by  which  the  power  would  be  reyoked.  It  is  therefore  desirable  on  a 
sale  (except  in  the  case  of  an  execution  under  an  irreyocable  power)  to 
deposit  or  retain  the  purchase-money  until  it  is  known  that  the  power  has 
not  been  reyoked  by  the  death  of  the  principal  or  otherwise  before  the  date 
of  execution  of  the  conyeyanoe. 

By  the  Cony.  Act,  1882,  s.  8,  a  power  of  attorney  giyen  for  valvs  may  be 
made  irreyocable  in  fayour  of  a  purehaiw  (which  includes  a  mortgagee  or 
lessee,  or  other  person  dealing  for  yalue)  so  as  not  to  be  reyoked  or  affected 
by  the  death  [marriage  in  case  of  a  female,  see  aboye],  lunacy,  or  bank- 
ruptcy of  the  donor  of  the  power,  or  anything  done  by  the  donor  without 
the  concurrence  of  the  donee;  and  by  s.  9,  a  power  of  attorney,  whether 
given  for  value  or  not,  may  be  made  irreyocable  in  like  manner  for  a  Jufed 
time  not  exceeding  one  year,  in  fayour  of  a  purchcieer  (including  a  mort- 
gfagee,  &c.).  In  both  cases  the  power  must  be  expressed  to  be  irreyocable. 
It  is  not,  howeyer,  clear  how  such  a  x>ower  is  to  operate  or  be  acted  on  as 
against  third  parties. 

By  the  Act  of  1881,  s.  48,  a  power  of  attorney,  its  execution  being  properly 
yerified,  may  be  deposited  in  the  Central  Office  of  the  Supreme  Court ;  and 
office  copies  are  made  eyidence;  a  specially  useful  enactment  where  the 
power  relates  to  real  estate. 

As  to  the  stamp  on  a  power  of  attorney,  see  the  Stamp  Act,  1891,  Sched.  I., 
tit.,  Lbtteb  or  Poweb  of  Attorney. 
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of  the  powers  hrin  contd,  wch  rects,  whether  given  in  my 
name  or  in  the  [names  or]  name  of  the  sd  [attys  or]  atty,  shl 
exonerate  the  peon  or  psons  or  corporon  paying  such  moys 
from  seeing  to  the  appUcon  thof ,  or  being  responsible  for  the 
loss  or  misapplicon  thof . 

Yi.  To  deposit  any  moys  reced  by  the  sd  [attys  or]  atty  mider  To  depont, 
or  by  virtue  of  these  psnts  with  any  banker,  broker,  or  other  j™^"^'  ^^ 
pson  in  my  name  or  in  the  [names  or]  name  of  my  sd  [attys  mooejB. 
or]  atty,  And  to  withdraw  such  moys  or  any  other  moys  wch 
are  now  deposited  on  my  behalf  with  any  banker,  broker,  or 
other  pson,  &  to  employ  or  apply  all  or  any  such  moys  in  or 
abont  my  sd  business  or  any  of  the  pposes  af  sd  or  orwise  as 
may  be  thought  fit,  or  from  time  to  time  to  invest  the  same  or 
any  pt  thof  at  discron  ia  my  name  or  in  the  [names  or]  name 
of  the  sd  [attys  or]  atty  or  of  any  other  pson  or  psons  in  trust 
for  me  in  or  upon,  specified  investmts,  or,  ''  any  such  stks, 
funds,  shares,  or  sees  as  may  be  thought  pper,"  &  to  rece  & 
give  good  dischges  for  all  divds,  intt,  &  iacome  arisg  from  any 
such  investmts,  &  to  vary,  sell,  assn,  transfer,  &  dispose  of  the 
same  or  any  pt  thof. 

vn.  In  my  name,  and  on  my  behalf,  from  time  to  time  to  To  Mqura 
pchase,  take  on  lease  or  orwise  acquire  &  hold  all  such  houses,      ^ 

offices,  bldgs,  lands,  hds,  chattels,  <fe  effects  ia afsd  as  shl 

be  thought  necy  or  expedient  for  or  in  relon  to  any  of  the 
pposes  or  objts  afsd. 

vm.  From  time  to  time,  if  &  when  the  sd  [attys  or]  atty  may  To  aeU, 
think  fit,  to  sell,  exchange,  surrender,  give  up,  mtge,  chge,  and  per- 
pledge,  demise,  lease,  or  dispose  of  any  houses,  offices,  bldgs,  «"^ 

lands  or  hds  of  any  tenure,  or  any  chattels  or  effects  [in 

afsd],  belonging  to  or  held  by  me  [includg  power  to  sell  or 
make  grants  in  fee  of  any  hds  wholly  or  partially  in  conson  of 
a  perpetual  rent-chge,  &  subjt  to  any  covts,  exceptions, 
reservons,  &  restrons  wch  may  be  thought  fit,  &  to  provide  for 
the  apportionmt  of  or  indemnity  agst  rents  or  rent-chges 
affectg  the  ppty  sold],  &  to  procure  the  enfranchisemt  of  any 
of  the  sd  hds,  wch  may  be  of  copyhd  or  customary  tenure, 
&  to  grant  enfranchisemts,  of  any  copyhd  tenemts  held  of  any 

(a)  A  more  specific  power  would  often  be  necesaaiy  or  advisable.    As  to  a 
power  to  sell  a  busixiess,  see  Hatoksley  r.  Outram,  [1892]  3  Cb.  359. 


182 


ATTORNEy,   POWERS  OF. 


Toniae 
money  on 
Buortgsgo 


Tomaiiage 
propei-ty. 


To  manage 
Iraat  ea- 

ta*ea(6). 


To  enter 
into  agree- 
ments with 


Power  to 
mortgage. 


manor  belonging  to  me,  &  to  transfer,  rele,  or  orwise  deal 
with  any  mtges,  chges,  or  sees,  whether  upon  real  or  psonal 

ppty  [in afsd],  to  wch  I  may  be  entled,  &  also  to  exte  or 

enforce  any  powers  of  sale  or  other  rts,  powers,  or  remedies 
incident  to  any  such  mtges,  chges,  or  sees  as  afsd,  or  orwise  to 
realise  &  obtain  the  benefit  thof  in  such  mner  as  may  be 
thought  pper,  &  to  assure  or  dispose  of  any  estes  wch  may  be 
vested  in  me  as  a  tree  or  mtgee. 

IX.  To  borrow  from  time  to  time  such  sums  of  moy  &  upon 
such  terms  as  the  sd  [attys  or]  atty  may  think  expedient  for  or 
in  relon  to  any  of  the  pposes  or  objts  afsd,  upon  [my  psonal 
secy  or]  the  secy  of  any  of  my  ppty,  whether  real  or  psonal,  or 
orwise,  &  for  such  pposes  to  give,  exte,  &  make  such  mtgee, 
chges,  pledges,  or  other  sees,  &  with  such  powers  &  provons  as 
may  be  thought  pper. 

X.  To  manage  or  superintend  the  managemt  of  all  the 
estes  &  hds  of  whatever  tenure  of  or  to  wch  I  am  or  shl  become 
seised,  possed  or  entled,  &  to  cut  timber  or  underwood,  &  work 
quarries,  mines,  &  minis  (whether  now  open  or  in  workg  or 
not),  upon  any  of  the  sd  estes  &  hds,  &  to  erect,  pull  down,  & 
repair  houses  or  other  bldgs,  fences,  &  erons,  &  to  drain,  make 
roads  on,  or  orwise  improve  any  of  the  premes,  &  to  dedicate 
any  roads  when  made  to  the  public,  &  to  insure  houses  &  other 
PP*y  against  loss  or  damage  by  fire. 

XI.  And  also  (so  far  as  I  can  lawfully  give  or  delegate  such 
respive  powers  or  authorities)  to  sell,  lease,  dispose  of,  deal 
with  &  manage  any  ppty  real  or  psonal  wch  may  be  vested  in 
me  alone  or  jtly  with  any  other  pson  or  psons  as  a  tree,  exor, 
or  admor,  &  to  exte  &  sign  any  deeds  or  instrumts  &  genlly  to 
do  any  acts  wch  I  could  Ifully  have  exted,  signed,  &  done  in  any 
such  capacity. 

xn.  To  enter  into  agreemts  for  yrly,  montMy,  or  weekly 
tenancies,  to  take  effect  in  posson  or  within  8  calr  months  from 


(a)  See  also  the  fuU  powers  of  mortgaigmg  and  dealing  with  mortgages  in 
Precedent  IX.,  p.  194.  A  power  to  mortgage,  especially  if  it  is  to  extend  to 
pledging  the  credit  of  the  principal,  should  of  course  be  specifically  given,  if 
intended :  see  Coandoo  ▼.  Watwon,  9  App.  Cas.  561 ;  Bryant  v.  La  Banque  d« 
PeupU,  [1893]  App.  Cas.  170. 

(6)  As  to  the  validity  of  snoh  a  delegation  of  a  trost^  see  8  Dav.  Prec, 
p.  2,  947,  referring  to  Siuari  v.  Nort<m,  14  Moo.  P.  C.  C.  17. 
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the  date  thof ,  of  all  or  any  of  my  real  or  leasehd  ppty  situate  tenants, 

in  the  parish  of  &  coy  of ,  or  elsewhere,  &  to  make  ^n^ct 

allowces  to  &  arrangemts  with  the  tenants  &  occupiers  for  the  ^^n^,  with 
time  being  of  the  sd  ppty,  &  to  accept  surrenders  of  leases  &  powen. 
tenancies,  &  to  demand,  sue  for,  collect  &  rece,  &  give  effectual 
difichges  for  the  rents  &  profits  now  due  &  henceforth  to  become 
due  in  respt  of  the  same :  And  to  take  &  use  all  If ul  pcdgs  & 
means,  by  distress  or  action  or  orwise,  for  recoverg  &  receivg 
the  sd  rents,  &  for  enforcg  the  pformce  of  any  covts  or 
agrmts  wch  the  respive  lessees  or  tenants  may  be  liable  to 
pfonn,  &  for  evictg  &  ejectg  or  recoverg  damages  from  tenants 
&  occupiers  makg  default  in  paymt  of  such  rents  or  in  pformce 
of  such  covts  or  agrmts,  &  for  obtaing  &  retaing  posson  of  all 
or  any  of  the  premes  occupied  by  any  lessees  or  tenants  makg 
such  default. 

xm.  To    commence,    prosecute,    enforce,   defend,  answer,  To  take 
or  oppose  all  actions  &  other  legal  pcdgs  &  demands  touchg  ^^^  ^^ 
any  of  the  mres  af  sd,  or  any  other  mres  in  which  I  am  or  ceedings 
may  hrafter  be  interested  or  concerned,  &  also,  if  thought 
fit,  to  compromise,  refer  to   arbitron,  abandon,   submit  to 
judgmt,  or  become  non-suited  in  any  such  action  or  pcdg  as 
abd. 

XIV.  To  adjust,  settle,  compromise,  or  submit  to  arbitron  To  settle 
any    accts,    debts,    claims,    demands,     disputes     &    mres  ^^^ 
touchg  any  of  the  mres  afsd,   or  any  other  mres  wch  are  miae,  &c 
now  Bubsifltg  or  may  hrafter  arise  betn  me  &  any  other  pson 
or  peons,  or  betn  my  sd  [attys  or]  atty  &  any  other  pson  or 
peons.  . 

rv.  To  compound  &  accept  pt  in  lieu  of  &  in  satisf on  for  To  com- 
the  whole  of,  or  compromise  any  debt  or  sum  of  moy  now  J^d^miio 
or  hrafter  owing  or  payable  to  me,  or  any  other  claim  or  allowances 
demand  wch  I  have  or  may  have  agst  any  pson  or  psons 
or  to  grt  an  extension  of  time  for  the  paymt  or  satisfon  thof , 
upon  such  terms  as  may  be  deemed  pper,  eir  with  or  witht 


(c)  That  this  would  include  bankruptcy  proceedings,  see  E«  parte  Framp-  Bank- 
roll, 1  De  G.  F.  &  J.  268.    That  under  the  combined  effect  of  a  clause  like  ruptcy  pro- 
the  above  and  clause  xzni.,  post,  an  attorney  can  obtain  letters  of  adminis-  c^odinjjs. 
tration  with  the  will  annexed  on  behalf  of  an  executor  absent  from  the 
oonntry,  see  Be  Barker,  [1891]  P.  251. 
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To  ooncor 
with  joint 
ownen. 


To  Tot«  at 
meetings. 


To  employ 
agents. 


To  execute 
a  specified 
deed  (a). 


To  execate 
deeds,  &c., 
generally. 


To  transfer 
land  or 
other 
property 
abroad. 


takg  secy  for  the  same,  or  orwise  to  act  with  respt  thto  as 
may  be  deemed  expedient. 

zvi.  To  concur  in  doing  any  of  the  acts  &  things  hinbfe 
mentd  in  conjunction  with  any  other  pson  or  psons  interested 
in  the  premes. 

xvn.  To  vote  at  the  meetgs  of  any  Co  or  Cos,  &  orwise 
to  act  as  my  proxy  or  repve  in  respt  of  any  shares  now  held, 
or  wch  may  hrafter  be  acquired  by  me  thrin,  &  for  that  ppose 
to  sign  &  exte  any  proxies  or  other  instrumts  in  my  name  & 
on  my  behalf. 

XVIII.  To  appt  &  employ  any  agents,  overseers,  receivers, 
or  other  psons  at  such  remuneron  by  way  of  salary,  commis- 
sion, or  orwise,  as  the  sd  [attys  or]  atty  may  think  pper,  & 
the  same  from  time  to  time  to  dismiss  &  dischge,  &  any  others 
to  appt  or  employ  in  their  stead. 

xix.  In  my  name  &  as  my  act  &  deed  to  sign,  seal,  &  deliver 
a  certain  indre  already  prepared  &  engrossed,  or  intd  shortly 
to  be  engrossed,  bearg  or  intd   to   bear   date   on   or  about 

the  day  of  ,  &  made  or  intd  to  be  made  betn, 

ptieSj  &  being  or  intd  to  be,  insert  short  description  of  intd 
deed  a«,  ''  a  convce  of  freehd  &  leasehd  hds,  situate  at,  &c., 
&  known  as,  &c.,  to  K.,  by  way  of  mtge  for  securg  the  paymt 
of  £ &  intt. 

XX.  To  exte,  sign,  enter  into,  acknowe,  perfect,  &  do  all 
such  [contracts,  convces,  leases,  mtges,  transfers,  assnmts, 
surrenders,  reles,  assurces],  deeds,  agrmts,  instrumts,  acts,  & 
things  as  shl  be  requisite,  or  may  be  deemed  pper  for  or  in 
relon  to  all  or  any  of  the  pposes  or  mres  afsd. 

XXI.  To  sign,  seal,  exte,  acknowe,  &  deliver  in  the  sd,  foreign 
country  or  colony^  accdg  to  the  laws  for  the  time  being  in 
force  there,  such  deed  or  deeds,  instrumt  or  instrumts  & 
notarial  act  or  acts  as  may  be  deemed  requisite  or  expedient 


Oonfirma-  (a)  It  may  sometimes  be  usefiQ,  e.y.,  where  a  misrecital  has  been  dii- 

tion  by         covered  in  the  power  of  attorney  (as  to  the  effect  of  which  see  Heney  ▼.  Fott 
principal,      lj^^  j^p  143),  to  obtain  the  principal's  confirmation  by  endorsement  of  a 

deed  previously  executed  by  attorney,  as  follows  — **  I  the  within  named 

A.  being  now  in  England,  do  hby  ratify  &  confirm  the  exon  of 
the  within  written  indre  by  my  atty  B.  for  me  &  on  my 
behalf.    Dated,  &c.    In  wits,  &c. 
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for  conveying  &  transferrg,  or  orwise  effectually  assurg  to 
K.,  of,  &c.,  or  as  he  shl  direct,  short  description  ofppty,  &  also 
by  the  same  or  any  other  deed  or  deeds,  notarial  act  or  acts, 
instrumt  or  instnunts,  to  enter  into  such  covts  or  agrmts  as 
are  usual  accdg  to  the  laws  afsd  for  a  vendor  to  enter  iato,  or 
may  orwise  be  reasbly  required  :  And  also  to  do  &  exte  such 
further  acts  &  things  as  may  be  deemed  expedient  for 
reoordg,  registerg,  or  orwise  completg  &  givg  vaUdity  to  such 
deed  or  deeds,  notarial  act  or  acts,  or  instrumt  or  instrumts 
accdg  to  the  laws  afsd. 

xxn.  In  my  name  &  on  my  behalf  to  draw,  accept,  endorse,  To  draw 
negotiate,  retire,  pay  or  satisfy  any  bills  of  exchange,  pro- 
missory notes,  cheques,  drafts,  orders  for  paymt  or  delivery  of 
moy,  sees,  goods,  or  effects,  bills  of  lading,  or  other  negotiable 
or  mercantile  mstrumts  or  sees,  wch  may  be  deemed  necy  or 
pper  in  relon  to  my  business  or  affiiirs.  To  act 

xxin.  And  genUy  to  act  as  my  [attys  or]  atty  or  [agents  or]  ««°«^'y- 

agent  at afsd,  ia  relon  to  the  premes  &  all  other  mres 

in  wch  I  may  be  interested  or  concerned,  &  on  my  behalf  to 
exte  &  do  all  instrumts,  acts,  and  things  as  fully  &  effectually 
in  all  respts  as  I  myself  could  do  if  psonally  psnt.  To  appoint 

XXIV.  Prom  time  to  time  to  appt  &  remove  at  pleasure  any  ^i^**™**^ 
substitute  or  substitutes  as  atty  or  agent,  attys  or  agents  under 

[them  or]  him  in  respt  of  all  or  any  of  the  mres  afsd  upon 
such  terms  &  at  such  salaries  or  remuneron  as  [they  or]  he 
shl  think  fit. 

XXV.  Provd  always  that  this  psnt  power  of  atty  shl  not  Piovmo 
extend  to  revoke  or  make  void  or  affect  any  former  or  other  J^^^^ 
power  or  powers  of  atty  by  me  at  any  time  htofore  given  or  I'owors  of 
delegated  to  any  other  pson  or  psons  whomsr  for  any  distinct  given  to 
or  other  ppose  or  pposes,  but  such  other  power  or  powers  shl  °^^®' 
remain  &  be  of  the  same  force  &  effect  as  if  these  psnts  had  for  other 
not  been  exted.  pnrpoBes. 

XXVI.  And  in  case  of  the  death  of  the  sd  atty,  or  of  his  Sabatitu. 
inability   (whether   permanent  or  temporary)  or  unwillgness  another 
through  absence,  illness,  or  orwise,  to  act  as  my  atty  in  relon  attorney 

^  in  caae  of 
.   death, 

(h)  This  clause  is  intended  for  a  case  in  which  only  one  attorney  is 
appointed.  In  the  case  of  a  joint  and  several  power  to  two  or  more,  it 
wonld  not,  of  course,  usnaUy  be  required. 
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RaAifica- 
tion  cIaqm. 


To  register 

power 

abroad. 


Power  to 
beirroTO- 
cable  (a). 


to  the  mres  afsd  or  any  of  them,  then  I  hby  appt,  sybstitute, 
of,  &c.,  to  act  as  my  atty  in  the  stead  of  the  sd  atty, 
after  his  death  or  dorg  such  inability  or  unwillgness,  &  in 
the  latter  case  either  permanently  or  from  time  to  time 
dorg  the  subsistce  of  any  such  inability  or  miwillgness  (as 
the  case  may  be),  unless  &  until  these  psnts  shl  be  revoked 
or  orwise  determined,  in  like  mner  as  if  the  name  of  the  sd, 
substitute,  had  been  inserted  in  these  psnts  instead  of  the 
name  of  the  sd  atty. 

xxvn.  And  I  hby  for  myself,  my  hrs,  exs,  &  ads,  ratify 
&  confirm,  &  agree  to  ratify  &  confirm  whatsr  my  sd  [attys 
or]  atty  [or  any  substitute  or  substitutes  actg  under  [them 
or]  him]  shl  do  or  purport  to  do  by  virtue  of  these  psnts, 
if  the  atty  is  to  act  in  a  distant  country,  add,  *'  includg  in 
such  confirmon,  whatsr  shl  be  done  betn  the  time  of  my 
death  or  the  revocon  by  any  other  means  of  this  power  of 
atty  &  the  time  of  such  death  or  revocon  becomg  known  to 
my  sd  [attys  or]  atty  or  [their  or]  his  substitute  or  sub- 
stitutes." 

xxvin.  And  I  hby  authorise  <fe  empower  the  sd  [attys  or] 
atty  to  acknowe  in  my  name,  and  as  my  act  &  deed,  this  power 
of  atty,  &  to  register  &  record  the  same  in  the  pper  office  in 
the  sd  colony,  &  to  procure  to  be  done  any  &  every  other 
act  &  thing  whatsr,  wch  may  be  in  anywise  requisite  or  pper 
for  authenticatg  &  givg  full  effect  to  this  power  of  atty,  accdg 
to  the  laws  &  usages  of  the  sd  colony. 

XXIX.  And  I  hby  declare  that  this  power  of  atty  shl  remain 

in  force  &  be  irrevocable  for calr  months  from  the  date 

hrof. 


(a)  See  the  Conv.  Act,  1882,  ss.  8,  9,  above,  p.  180,  note. 
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PRECEDENTS. 


L 

TO  EzBCXTTE  Conveyance  to  Pubghaser,  and  receive 

Purchase-money  (6). 

KNOW  ALL  MEN  by  these  psnts,  that  I,  A.,  of,  &c., 
apptmt  of  attyy  p.  179 :  to  rece  the  pchase-moy^  <t  give  rects 
far  the  samSj  p.  180:  to  exte  the  eonvce,  p.  184:  ratificon, 
p.  186:  [^Power  to  be  irrevocable,  p.  186].     In  wits,  &c.  (c). 


n. 

TO  Surrender  Copyholds  to  tcse  of  Purchaser  or 

Mortgagee  (d). 

KNOW  ALL  MEN,  &c.,  apptmt  of  B.  as  aUy,  p.  179,  to  To  snr. 
appear  at  the  next  or  any  subsequent  Ct  to  be  holden  for  the  '^<^^* 

manor  of ,  in  the  coy  of ,  or  bfe  the  lord  or  lords, 

lady  or  ladies,  or  steward  or  deputy-steward  of  the  sd  manor, 
out  of  Ct,  <fe  then  &  there  to  surrender  into  the  hands  of  the  sd 
lord  or  lords,  lady  or  ladies,  eir  psonally  or  by  the  hands  <fe 
acoeptce  of  the  sd  steward  or  deputy-steward  by  the  rod,  accdg 
to  the  custom  of  the  sd  manor,  All  that,  j>c6Z«,  with  the  appurts 
thof,  TO  THE  USE  of  K.,  of,  &c.,  his  hrs  &  assns,  accdg  to  the 

(b)  It  is  oommonly  said  that  a  power  of  attorney  mnst  be  by  deed ;  see  1  p^^j  whtn 
BaT.  Ptec,  p.  887,  note,  referring  to  Salk.  9  (query  96) ;   but  a  deed  is  necessary, 
oertsinly  not  necessary  in  aU  oases  {e,g,,  a  mere  authority  to  receive  and 
give  a  receipt  for  money),  though  it  presumably  is  so  if  the  transaction 
involires  the  execution  of  a  deed,  or  the  signing  of  any  other  document  in 
the  name  of  the  principal. 

(e)  It  is  in  some  cases  necessary  (e.^.,  to  meet  the  requirements  of  the  j^^i^m^. 
Bulk  of  England,  and  many  other  public  bodies),  and  in  aU  cases  desirable,  tion. 
that  the  execution  of  a  power  of  attorney  should  be  attested  by  two 
witnesses. 

(i)  That  a  surrender  by  attorney  is  generally  valid,  see  C(mht^9  ease,  9 
Bep.  75a  ;  but  a  purchaser  is  not  bound  to  accept  a  surrender  by  attorney ; 
MUckti  V.  ^9aU,  2  Yes.  Sen.  679. 
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Snbjectto  custom  of  the  sd  manor,  [sabjt  to  a  condon  for  makg  void  the 
tionT*^       Bd  surrender,  if  I,  the  sd  A.,  my  hrs,  exs,  ads,  or  assns  shl,  on 

the day  of ,  pay  to  the  sd  K.,  his  exs,  ads,  or  assnfi. 

To  execate   the  sum  of  £ mth  intt  thron  in  the  meantime  at  the 

nuarance.    ^^^  of  £ p.c.  p.aj :    And  to  exte  &  do  all  such  further 

assurces  &  things  as  shl  be  necy  or  pper  for  procurg  the  sd  E., 

his  hrs  or  assns,  to  be  admitted  tenant  or  tenants  of  the  sd 

premes.    Ratiftcon,  p.  186.     In  wits,  &c. 


ni 

TO  obtain  Admittance  to  Copyholds  (a). 

To  take  KNOW,  (fec,  ajrptmt  of  B.,  as  atty,  p.  179,  to  appear,  &c.,  as 

tance.         ^^  ^^  jpvecedent,  &  to  take  admittce  of  &  from  the  sd  lord  or 
lords,  lady  or  ladies,  steward  or  deputy-steward  of  the  sd  manor 
by  the  rod,  accdg  to  the  custom  of  the  sd  manor,  to  All  that, 
Subject  to    pceUy  to  the  USB  of  me,  the  sd  A.,  my  hrs  &  assns,  [subjt  to 
redemp-       such  rt  or  equity  of  redmon  as  shl  be  subsistg  thrin  by  virtue 

^^^  of  a  condonal  surrender  of  the  sd hds  &  premes  dated  the 

day  of ].     Ratificon,  p.  186.     In  wits,  &c. 


IV. 

BY  a  Firm  of  Traders  to  raise  Money  on  Mortgage  of  a 

Plantation  in  the  Colonies, 

KNOW  ALL  MEN,  &c.,  that  we,  &c.,  apptmt  ofattys^  p.  179, 
To  boRow.   for  &  on  behalf  of  us  &  our  sd  firm  to  borrow  such  sum  or 

sums  of  moy,  not  exceedg  in  the  whole  the  sum  of  ,  &  at 

such  rate  of  intt  not  exceedg  £ p.c.  p.a.,  for  such  period  & 

on  such  terms  in  other  respts  as  our  sd  attys  or  atty  may  think 

Mortgage^    fit,  And  to  secure  the  repaymt  thof  with  intt  by  a  mtge  of, 

short  description  of  peels ,  &  the  crops,  produce,  Uve  &  dead  stk, 

utensils,  machy,  plant,  effects,  &  ppty  now  or  at  any  time 

(a)  Admittance  may  be  taken  by  attomey«  see  the  Copyhold  Act,  1894^ 
8.  84  (2) ;  and  as  to  enfranchisement,  see  s.  48. 
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hrafter  in  upon  or  belonging  to  the  sd  planton  &  premes  or  any 
pt  or  pts  thof  resply,  &  for  the  pposes  af sd,  to  give  rects,  p.  180 : 
Akd  pxtbther  for  the  pposes  afsd,  to  exte  assurce  of  land,  cropsy 
de.,  p.  184,  to  the  pson  or  psons  advancg  such  sum  or  sums  of 
moy,  or  as  he  or  they  shl  direct,  by  way  of  secy  as  afsd,  with 

such  covts  as  may  be  usual  accdg  to  the  laws  in  force  in Bnter  into 

afed  for  mtgors  to  enter  into,  or  may  be  reasbly  required, 
includg  covts  for  repaymt  of  the  sum  or  sums  of  moy  to  be 
advced  as  afsd  &  the  intt  for  the  same,  &  such  powers  of  sale  & 
other  powers  and  provons  in  favour  of  the  mtgee  or  mtgees  as 
our  sd  attys  or  atty  may  deem  necy  or  expedient.  And  to  exte  Bzeeate 
&  do  all  such  other  instrumts,  acts,  &  things  as  may  be  thought  ^^^ 
pper  for  effectuatg  &  perfectg  any  such  mtge  or  secy  as  afsd,  or 
orwise  in  relon  to  the  premes.  Ratificoriy  p.  186.  {Power  to 
he  irrevocable^  p.  186,  (6)].  {To  register  power  abroad,  p.  186.] 
In  wrrs,  &c.  (c). 


V. 

TO  LET  a/nd  Manage  Hovse  Property. 

KNOW,  &c.,  apptmt  of  atty,  p.  179 :  to  enter  into  agrmtsfor 
yrbf  tenancies  A  to  collect  rents  with  ancillary  powers,  p.  182 : 

(b)  Where  the  power  is  to  be  exeroiaed  in  New  South  Wales,  say,  ''  And 

I  hby  declare  that  this  power  of  atty  shl  remain  in  force  until 
notice  of  my  death  or  of  my  having  revoked  the  same  shl  have 
been  reced  by  my  sd  [attys  or]  atty."     See  17  Vic.  No.  22  of  New 

South  Wales.  In  Victoria  any  act  done  by  an  attorney  is  valid  until  the 
death  of  the  constituent  or  the  revocation  of  the  power  is  registered ; 
see  Victoria  Statutes,  &4  Vic.  1108. 

(e)  It  would  usually  be  sufficient  for  the  execution  of   a  power  to  be   Execution 
used  in  the  Colonies  to  be  attested  by  two  witnesses,  one  of  whom  should  of  powrers 
depose  before  a  mayor  having  a  corporate  seal,  or  a  notary  public  having   ^^'  ^ 
general  jurisdiction,  to  the  execution  thereof  in  the  presence  of  himself  ^  '^ 
and  the  other  witness ;  but  in  the  case  of  foreign  countries,  and  also,  it 
is  believed,  in  some  of  the  Colonies,  special  formalities  may  be  desirable, 
if  not  necessary,  for  authenticating  the  power;  as  to  which  information 
may  be  obtaiQed  from  the  Colonial  agents  or  a  notary  public,  or  in  the 
case  of  a  foreign  country  from  the  consulate.    For  a  form  of  such  a  declara- 
tion, and  the  verification  thereof,  see  Dsclabations.    As  to  India,  see  1 
Bav.  Free.  403,  note;  as  to  the  execution  of  powers  in  Germany,  see  31 
Sol.  J.  248. 
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ToMttle 
with 
•operior 
landlord. 

Iiuraro. 


And  also  for  me  &  in  my  name,  to  settle  all  accts  betn  me  & 
my  superior  landlords,  or  any  of  them,  &  to  pay  all  snch  smns 
of  moy  as  shl  from  time  to  time  be  due  from  me  to  them  or 
any  of  them :  And  to  effect  insces  agst  loss  or  damage  by 
fire  of  all  or  any  houses,  bldgs,  or  insurable  ppty  on  my 
sd  este  &  premes,  &  to  pay  the  premiums  &  moys  payable 
for  effectg  &  keepg  up  such  insces  :  to  take  Jt  defend  legal 
pcdgs,  p.  188:  to  arrange  d  compromiee^  p.  188:  ratificon, 
p.  186.     {Power  to  be  irrevocable^  p.  186.]    In  wits,  Ac. 


To  obtain 
paTment. 


nceipti. 

CKto 
indemnity. 


VI. 

BY  Legatee  Abboad  to  persons  in  England  to  receive  a 
Legacy  and  Share  of  Residue  (a). 

TO  ALL  TO  WHOM  these  psnts  shl  come,  A.,  of,  &c., 

sends  greetg.    Recite  wHl  ofK.y  givg  a  legacy  of  £ d  share 

ofresid^ie  to  A.,  d  apptg  L.  d  M.  exs ;  death  d  probate :  NOW 
THESE  PSNTS  WITS,  &c.,  apptmt  ofB.  d  C.  attys,p.  179, 
to  demand,  sue  for,  &  recover  of  &  from  the  sd  L.  &  M.,  as 
such  exs  as  af  sd,  or  eir  of  them,  or  other  the  pson  or  psons  by 

whom  the  same  may  be  payable,  the  afsd  legacy  of  £ so 

bequed  to  the  sd  A.  as  afsd,  &  also  the  share  of  the  residuary 
este  of  the  sd  E.,  to  wch  he,  the  sd  A.,  is  entled  as  afsd :  And 
TO  give  effectual  rects  &  dischges  for  the  same  resply,  &  to  exte 
such  reles  as  may  be  reasbly  required  in  relon  thto  :  And  also 
in  the  name  &  on  behalf  of  the  sd  A.,  if  the  sd  attys  or  atty  shl 
be  required  &  think  pper  so  to  do,  to  exte  any  bond  or  covt  for 
the  repaymt  of  the  sd  legacy  &  share  of  residue,  or  eir  of  them, 
or  of  a  due  proportion  thof  resply,  in  case  the  este  &  effects  of 


Fonign  (a)  Under  a  foreign  power  of  attorney,  even  if  in  a  foreign  language 

powers.  and  in  foreign  form,  which  is  intended  to  be  acted  on  in  England,  the  ex- 
tent of  the  authority,  so  far  as  transactions  in  England  are  ccmoenied, 
must  be  determined  by  English  law;  Chattnay  y,  BroMiUan,  ^c,  Co,, 
[1801]  1  Q.  B.  70.  It  is  sometimes  necessary,  and  generally  (if  the  case 
admitis)  expedient,  that  a  power  which  is  to  be  used  in  a  country  where 
different  laws  prevail  (and  espeoiaUy  if  the  language  is  different),  should 
be  according  to  the  forms  in  use  in  that  country  ;  as  to  the  authentication 
of  such  a  power,  see  note,  last  page. 
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the  fid  E.  shl  subseqtly  to  the  paymt  thof  resply,  prove  insafft 

for  paymt  of  the  debts  of  the  sd  K.  &  the  legacies  bequed  by 

his  will :  And  also,  if  it  shl  seem  expedient  so  to  do,  to  take  &  Take  legal 

prosecute  any  legal  pcdgs  for  recoverg  paymt  of  the  sd  legacy  f^^^ 

or  share  of  residue,  or  for  the  admon  of  the  este  of  the  sd  E., 

or  orwise  in  relon  to  the  premes :   And  also,  if  deemed  necy,  Take  oat 

for  &  in  the  name  of  the  sd  A.  to  apply  for  Sc  obtain  Ires  of  JSmiiiu^ 

admon  to  the  este  &  effects  of  the  sd  E.,  &  to  exte  &  do  all  tntion. 

such  instrumts  &  acts  as  may  be  necy  or  pper  in  that  behalf, 

or  orwise  in  relon  to  the  premes ;  And  upon  obtaing  such  Ires  Adminis- 

of  admon,  for  &  in  the  name  of  the  sd  A.,  to  do  &  exte  all  such  ^' 

acts  &  things  as  shl  be  necy  or  requisite  in  or  about  the  gettg 

in  &  administerg  the  este  &  effects  of  the  sd  E.     To  arrange  dt 

compromise,  p.  183.     To  act  genllyy  p.  185.     To  appt  substitute, 

p.  185.    Ratificon,  p.  186.     [Provo,  keepg  alive  powers  given  for 

other  pposes,  p.  185.]    [^Power  to  be  irrevocable,  p.  186.]     In 

wrrs,  &c.  (6). 


vn. 

TO  take  owt  Administration  with  Will  Annexed  in 

India  (c). 

TO  ALL,  &c..  Recite  will  of  K.,  apptg  A.  dt  B,  exs,  dc  devisg 
tntge  estes  to  them:  Death  dt probate  in  England  by  A.  dt  B,: 

NOW,  &c.,  apptmt  by  A.  dt  B.  ofC,  D.,  dt  E.,  attys  or  atty, 
p.  179,  to  apply  for  &  obtain  from  the  pper  Gt  or  Gts,  of&ce  or  to  take 
offices  in  India,  Ires  of  admon  with  the  sd  will  annexed,  limd  ®J*  ^/***? 

of  auminis- 

to  the  movable  &  immovable  ppty  of  the  sd  testor  there  situate  tmtion(<i). 
or  recoverable,  or  orwise  to  procure  themselves  or  himself  to 
be  constituted,  eir  as  the  attys  or  atty  of  the  sd  A.  &  B.  or 
orwise,  the  ads  or  ad  of  the  sd  ppty,  or  the  legal  repves  or 


{h)  For  affidavit  verifying  execution  and  verification,  see  Dxglakations, 
Statdtobt. 

(e)  See  the  Indian  Succession  Act,  1865,  s.  242,  Act  XIII.,  of  1875,  Act 
n.,  of  1877,  and  Act  YI.,  of  1881 ;  and  see  further  as  to  India,  1  Dav.  Free. 
«8,note. 

((I)  That  the  same  purpose  may  be  effected  by  a  more  general  power  to 
•ppearin  any  court,  &c.,  see  Be  Barker,  [1891]  P.  251,  ante,  p.  183. 
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Execute 
bond. 


Keoeive 
lentB. 


Bzecute 

recon^ej- 

aaees. 

i*aj  debti. 


iBpye  of  the  sd  tester  in  India :  And  for  this  ppose,  as  the  act 
&  deed  of  the  sd  A.  &  B.,  to  exte  &  deliver  sneh  bond,  covt, 
recognizance,  or  other  obligon  as  may  be  required  upon  the 
grant  of  such  hres  of  admon  or  orwise,  d  also  to  rece  debts  (f: 
psoficd  este,  "  movable  &  immovable  ppty  wch  now,  or  at  any 
time  hrafter,  may  belong  to,  or  form  pt  of  the  este  of  the  sd 
E./'  p.  180  :  And  also  to  take  &  retain  posson  or  rece  the 
rents  &  profits  of  any  ppty  in  India  wch  shl  become  vested  in 
the  sd  A.  &  B.,  or  the  sd  C.,  D.,  &  E.,  or  any  or  eir  of  them, 
by  virtue  of  such  devise  &  grant  of  Ires  of  admon  as  afsd,  or 
eir  of  them,  &  to  exercise  all  such  powers  in  relon  to  such  ppty 
as  may  be  vested  in  the  sd  A.  &  B. :  And  upon  paymt  of  the 
moys  seed  to  the  este  of  the  sd  K.,  to  exte  such  reconvces  or 
reles  of  mtge  estes  as  may  be  required,  &  to  pay  all  debts  due 
from  the  este  of  the  sd  tester  to  any  pson  resident  in  India : 
genl  power  to  give  rects,  p.  180  :  to  arrange  dc  compromise,  p.  183, 
clatise  XIV.,  omittg  the  words  after  the  word  "  arise  "  :  to  com- 
pound  with  dt  make  aUowces  to  debtors,  p.  183 :  to  take  d  defend 
legal  pcdgs,  p.  183:  to  exte  deeds,  <fc.,  genUy,  p.  184:  to  appt 
svi)8titntes,  p.  185 :  to  act  genUy,  ''  as  the  sd  A.  &  B.,  as  such 
exs  &  devisees  as  afsd,  could  do,"  p.  185 :  ratificon,  p.  186 :  to 
register  the  power  in  India,  p.  186.  {Power  to  be  irrevocable, 
p.  186.]    In  wits,  &c.  (a). 


vin. 

TO  Complete  a  Purchase  (6). 

Becitals.  TO  ALL,  &c.,  A.,  of,  &c.,  pchoser,  sends  greetg  :  Whas  the 

sd  A.  has  lately  contracted  to  pchase  certn &  hds  in  the 

parish  of ,  &  coy  of ,  known  as  the  este,  but 

the  sd  pchase  has  not  yet  been  completed :  And  whas  the  sd 
A.  is  about  to  go  abroad:  NOW  THESE  PSNTS  WITS,  &c., 
that  he,  the  sd  A.,  apptmt  of  B.  as  atty,  p.  179,  to  do  or  exte 
all  or  any  of  the  acts  &  things  hinafter  mentd,  that  is  to  say : 


(a)  See  note  to  Precedent  lY,,  p.  189.    The  practice  is  to  execute  in  the 
presence  of  a  notary. 

(b)  Powers  of   attorney  may  often  be  conveniently  paragraphed  as  in 
this  and  some  of  the  subsequent  forms. 
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1.  To  MAKE  or  take  such  requons  or  objong  as  to  the  title  or  To  make 
evidce  of  title  to  the  sd  este  &  premes,  or  orwise  in  relon  thto,  ^n^^' 
as  ttie  sd  atty  shl  think  fit. 

2.  To  INSIST  upon  any  such  requon  or  objon,  or  to  withdraw  insist  on  or 
or  abandon  the  same  wholly  or  partially,  &  eir  absolutely  or  ^*^?!»'' 
upon  the  terms  of  receivg  an  indemnity  or  compenson  or  tions. 
orwise,  as  the  sd  atty  shl  think  fit. 

3.  In  case    any  error,   misstatemt,   or   omission    in    the  Arnuge 
parlars  or  description  of  the  premes  shl   be  discovered,  to  j^nation. 
enter  into  such  agrmt  as  to  receivg  or  allowg  compenson  as 

the  sd  atty  shl  deem  pper. 

4.  In  the  event  of  the  sd  atty  takg  or  makg  any  objon  or  Rescind 
requon  in  respt  of   the  title  or  orwise  wch  the  vendor  shl  ^^eT^r 
neglect  or  refuse  to  remove  or  comply  with,  or  in  the  event  of  proceed- 
any  default  on  the  pt  of  the  vendor  in  specifically  performg  ^"^' 

the  sd  contract,  then  &  in  any  such  case,  if  the  sd  atty  shl  so 
think  fit,  eir  to  rescind  the  contract  &  to  demand  the  return 

of  &  sue  for  &  recover  &  give  a  rect  for  the  deposit  of  £ , 

pd  by  him,  the  sd  A.,  upon  the  exon  of  the  sd  contract,  or  to 
take  legal  pcdgs  for  determing  the  validity  of  any  such  requon 
or  objon  as  afsd,  or  for  recoverg  damages  in  respt  of  such 
default  as  afsd,  or  for  enforcg  specific  pformce  of  the  contract 
or  orwise  in  relon  thto  as  circes  may  require  or  the  sd  atty 
may  think  fit. 

5.  To  DEFEND  any  legal  pcdgs  wch  may  be  taken  by  the  Defend 
vendor  to  recover  damages  agst  the  sd  A.  for  alleged  non-  ^^^diM. 
pformce  of  the  sd  contract,  or  to  determine  the  validity  of  any 

such  objon  or  requon  as  afsd,  or  to  enforce  the  specific  pformce 
of  the  sd  contract  by  the  sd  A.,  or  orwise  in  relon  to  the 
premes. 

6.  To  SUBMIT  to  arbitron,  compromise,  or  abandon  any  such  Arbitra- 
pcdgs  wch  may  be  taken  by  or  agst  the  sd  A.  as  afsd,  or  any  *^*^°' 
question  or  dispute  in  relon  to  the  premes. 

7.  To  ACCEPT  &  take  a  pper  assurce  or  assurces  from  the  Convey- 

vendor  &  all  other  necy  pties  of  the  sd &  hds,  eir  to  the  J^mpietion. 

use  of  the  sd  A.,  his  hrs  &  assns,  or  orwise :  And  to  accept, 

exte,  or  enter  into  &  do,  in  the  name  or  on  behalf  of  the  sd  A., 
any  assurces,  deeds,  covts,  instrumts,  &  things  wch  may  be 
deemed  necy  to  or  pper  for  completg  the  sd  pchase,  or  in 
relon  thto. 
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8.  To  appt  stthstitutes,  p.  185.  9.  Suhstiton  of  anor  atty  on 
d^.athy  dc,  of  jB.,  p.  185.  10.  Ratificon,  p.  186.  {Power  to 
he  irrevocable,  p.  186.]     In  wits,  &c. 


IX. 

General  Power  of  Attorney  to  Manage  Property  and 
carry  on  Business  in  England,  ivith  full  powers  of 
dealing  with  Mortgages  (a). 

KNOW  ALL  MEN,  &c.,  apptmt  of  B.  as  aUy,  p.  179 :  to 

manage  ppty,  p.  182  :  to  enter  into  agrmts  with  tenants,  dr., 

Power  to      p.  182  :  to  sell,  dc,  p.  181  :  And  also  to  mtge  or  chge  all  or 

mortgage,     ^^^  ^^  ^^  ^^^  ^j  ^^  ppty,  whether  real  or  psonal,  for  the  ppose 

of  raisg  any  sum  or  sums  of  moy,  wch  the  sd  atty  may  think 

fit,  for  dischging  or  reducg  all  or  any  of  the  chges  &  incumbces 

thron,  or  any  chges  or  incumbces  wch  may  have  been  created 

under  the  psnt  power,  &  wch  shl  for  the  time  being  be  subsistg, 

or  any  pt  or  pts  thof  resply,  or  for  the  ppose  of  consolidatg 

any  such  chges  or  incumbces,  or  by  way  of  secy  for  any  such 

mtge  debt  or  debts,  eir  in  addon  to  or  in  suhstiton,  wholly  or 

in  pt,  for  any  then  subsistg  secy  or  sees  for  the  same,  or  for 

orwise  eflfectuatg  any  of  the  pposes  ot  these  psnts;  And  to 

make  any  such  mtge  as  afsd,  with  such  powers  &  provons  as 

To  concur     he  shl  think  pper :  And  to  concur  in  or  consent  to  the  transfer 

o°  mort.^  of  any  mtges,  chges,  or  sees  aflfectg  all  or  any  pt  or  pts  of  my 

«»ge8.         ppty,  whether  real  or  psonal,  to  any  pson  or  psons,  whether  as 

pt  of  an  arrangemt  for  the  consolidon  of  any  such  mtges, 

General       chges,  or  secs.  Or  orwise :  And  to  consent  to  or  allow  any 

Ak  to  power       (<*)  This  precedent  is  adapted   to  the  case  of  a  person  going  abroad. 

of  attorney    Such  a  power^  if  not  limited  in  duration  to  the  principal's  absence  would 

by  person      ^q^  (at  any  rate  as  to  persons  without  notice)  be  revoked  by  his  return ; 

a  brcid.  **^^  ^  ex  facie  so  limited ;  Danby  v.  Coutta,  29  Ch.  D.  500.    If  desired,  it 

can  be  made  irrevocable  under  the  Conv.  Act,  1882,  s.  9,  for  any  fixed  time 
not  exceeding  one  year  (see  above,  p.  180,  note),  so  as  to  afford  fuU  pro- 
tection to  purchasers  for  value  dealing  under  it ;  but  where  there  is  real 
estate  which  may  have  to  be  dealt  with  by  sale  or  mortgage,  &g.,  it  is  some- 
times better  to  have  a  trust  deed  instead  of  a  power  of  attorney  ;  see  form 
in  Vol.  II.,  Miscellaneous.  As  to  delegating  trust  business  to  an  attorney, 
see  above,  p.  182,  note  (6). 
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alteron  in  the  rate  of  intt  upon  any  such  mtges  or  chges,  or  powen  of 
the  terms  of  repaymt  or  redmon,  &  to  allow  any  arrears  of  ^^Jtmort- 
intt  apon  such  mtges  or  ehges  to  be  capitalized  &  carry  intt,  &  gages, 
to  authorise  the  rele  of  any  of  the  sees  for  any  mtge  debt  or 
debts ;  And  to  insert  in  any  deed  or  instrumt  for  effectg  any 
such  transfer  or  consolidon  or  other  arrangemt  as  afsd,  such 
powers  or  provons  by  way  of  further  secy  to  the  transferee  or 
transferees,  or  mtgee  or  mtgees,  or  orwise  as  may  be  deemed 
pper,  &  genlly  to  enter  into  or  concur  in  such  arrangemts  in 
relon  to  the  incumbces  for  the  time  being  affectg  my  ppty, 
whether  real  or  psonal,  or  orwise  to  deal  with  such  incumbces, 
in  such  mner  &  with  the  like  powers,  authorities,  &  discrons 
in  all  respts  as  the  sd  atty  might  have  done  if  he  were  abso- 
lutely entled  to  the  sd  premes :  to  arrange  dk  compromise, 
p.  188 :  to  compound  with  dk  make  aUowces  to  debtors,  p.  183  : 
to  take  dc  defend  legal  pcdgs,  p.  183  :  to  concur  with  co-mcners, 
p.  184 :  to  give  rects,  p.  180  :  to  deposit  dt  invest  mays,  p.  181 : 
to  vote  at  meetgs,  p.  184 :  And  also  to  carry  on,  manage,  &  To  carry  on 

conduct  my  trade  or  business  of at or  elsewhere  for  **°""*«**- 

such  time  &  in  such  mner  as  my  sd  atty  shl  in  his  sole  discron 
consider  advisable  :  And  with  full  power  to  my  sd  atty  for  the 
ppose  of  enablg  him  to  carry  on,  manage,  &  conduct  the  sd 
business  as  afsd,  to  use  &  occupy  the  house  &  office  in  wch  To  nae 
the  same  is  now  or  shl  for  the  time  being  be  carried  on  (the  ®®^^^ 
rent,  if  any,  &  taxes  payable  in  respt  whof,  shl  be  chged  to 
the  acct  of  the  sd  business) :  And  for  the  like  ppose  to  use  &  To  dispose 
dispose  of  all  the  capl,  credits,  stk,  &  effects  wch  now  are  or  ^^^^^^4,, 
shl  hrafter  be  employed  in,  or  due  or  owg  in  respt  of  my  sd 
business:   And  also  with  power  for  my  sd  atty  to  continue  To  employ 
to  employ  such  clerks,  agents,  servants,  &  other  psons  as  cierksf  &^ 
now  are  employed  in  or  about  the  sd  business,  &  to  hire  & 
employ  such  other  psons  for  the  same  or  the  like  pposes  or 
duties,  &  at  such  salaries  as  he  shl  think  pper,  &  from  time  to 
time  to  dismiss  any  of  such  clerks,  agents,  servants,  &  other 
psons  as  he  shl  think  fit,  &  to  increase  &  diminish  the  no.  of 
psons  employed  in  the  sd  business :  to  draw  bills,  dc,  p.  185  : 
AuD  ALSO  with  full  power  for  my  sd  atty  to  enter  into  such  to  enter 
contracts  respectg  the  sd  business  as  he  shl  think  expedient :  l"*®^^®'*' 
And  to  adjust  &  settle  all.  accts  &  transons,  &  compromise  or  rp^  ^^^^^ 
compound  any  debts  or  claims  wch  may  be  owg  by  or  to  me  or  accounte, 

o  2 
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be  claimed  or  made  agst  or  on  behalf  of  me  in  relon  to  the  sd 
business :  And  with  power  also  for  my  sd  atty  from  time  to 
time  to  augmt  or  diminish  the  capl  employed  in  the  sd 
business  as  the  exigencies  thof  may  appear  to  require :  And 
ALSO  with  full  power,  if  deemed  expedient,  at  any  time  to 
discontinue,  wind  up,  or  dispose  of  the  sd  business  in  such 
mner  as  he  shl  think  pper :  And  genlly  to  transact  &  do  aU 
mres  &  things  respectg  the  sd  business  in  the  same  mner  in  all 
respts  as  I  myself  could  do :  [And  also  to  apply  such  pt  of  my 
net  annl  income  as  may  from  time  to  time  be  considered  necy 

or  pper  for  the  expses  of  the  establishmt  at  my  residce  at , 

&  the  maintce  of  my  family  &  the  members  of  my  honsehd, 
or  orwise  to  incur  such  expenditure  in  that  behalf  as  may  be 
deemed  pper,  &  so  that  as  to  the  extent  &  scope  of  such 
expenditure  my  sd  atty  shl  have  the  fullest  discron  &  freedom 
from  responsibility,  &  his  authority  in  this  behalf  shl  not  be 
revoked  or  in  any  mner  affected  by  the  happeng  of  any 
event  other  than  my  death  or  the  express  revocon  by  me  of 
this  power  by  writg  notified  to  him  (a)] :  to  exte  deed^y  p.  184 : 
pmver  to  act  genlly,  p.  185  :  to  employ  agents,  p.  184 :  to  appt 
substitutes,  p.  185  :  substiton  of  anor  atty  on  death,  dec,  of  B., 
p.  185 :  ratificon,  p.  186,  [^Power  to  be  irrevocable,  p.  186.] 
In  WITS,  &c.  (b). 


Lunacy  of 
principal. 


Power  to 
act  in 
Colonies. 


(a)  The  clause  in  brackets  is  intended  to  meet  the  case  where  the  head 
of  a  family  may  probably  become  temporarily  incapacitated  from  attending 
to  business.  As  to  dealings  under  a  power  of  attorney  in  case  of  the 
lunacy  or  incapacity  of  the  principal,  see  Drew  v.  Nunn,  4  Q.  B.  D.  661, 
23  S.  J.  794,  815 ;  and  the  Cony.  Act,  1881,  s.  47 ;  aboTe,  p.  179,  note.  The 
power  may  be  made  irrevocable  for  a  year  under  the  Conv.  Act,  1882,  s.  9 ; 
but  this  would  only  afford  protection  to  dealings  with  purchasers  for  value ; 
see  p.  180,  note. 

(b)  A  precedent  for  the  management  of  property  in  the  Colonies  can 
readily  be  adapted  from  this ;  the  variations  will  depend  upon  the  usual 
course  of  business  in  the  Colony ;  the  i>ower  to  register,  p.  186,  should  be 
added.  As  to  the  mode  of  authenticating  powers  to  be  acted  upon  in  the 
Colonies,  see  p.  189,  note. 
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X. 

GENEKAL   POWEE  of  A  ttomey  by  a  Person  going  Abroad 
for  a  short  time.     Very  short  Form. 

KNOW  ALL  MEN,  &c.,  Apptmt  of  Atty,  p.  179. 

1.  To  ENDORSE  or  sigii  my  name  to  any  cheques  divd  or  To  endorse 
intt  warrants,  or  other  instrumts  payable  to  me.  cheques. 

2.  To  DEMAND,  sue  for,  &  rece  or  prove  in  any  bkptey,  To  receive 
liqoidon,  composon,  windg  up  or  admon  for  any  moy,  J^he^pro- 
chattels,  or  other  ppty  now  or  hrafter  belonging  or  comg  to  p«rty,  &e. 
me. 

8.  To  liET  &  manage  all  freehd,  eopyhd  &  leasehd  ppty  now  To  let  and 
or  hrafter  belonging  to  me  or  pchased  by  my  atty,  &  rece  &  ^'a^ 
enforce  paymt  of  the  rents  thof . 

4.  To  SETTLE,  compound,  submit  to  arbitron  or  compromise  To  settle 
any  accts,  disputes,  claims,  actions  or  pcdgs  in  wch  I  may  be  &*^.**"^* 
concerned,  &  pay  any  moy  due,  or  wch  my  atty  may  consider  pay  debts, 
dne,  from  me. 

5.  To  EMPLOY  agents  for  any  of  the  pposes  afsd.  To  employ 

6.  To  INVEST  any  moys  reced  under  this  power  in  the  pchase  ^^  .^^^ 
or  on  the  secy  of  freehd,  eopyhd  or  leasehd  ppty,  or  in  stks, 
shares,  bonds,  or  debes  of  Cos,  municipal  corpotons,  or  public 
bodies,  &  to  sell  or  vary  such  investmts. 

7.  To  GIVE  rects,  reles,  &  indemnities  for  or  relatg  to  any  To  give 
moy  or  other  ppty  pd,  delivered  or  tranferred  to  my  atty.     In  ^^^^^ 
WITS,  &e. 


XI. 

GENERAL  POWER  of  Attorney  to  Manager  o/Bank 

in  Colony. 

TO  ALL,  (fee,  the  Bank  of sends  greetg :  Whas  the  sd  Recital. 

Bank  has  appted  A.,  of,  &c.,  colonial  manager  of  the  sd  Bank 

in  the  colony  or  province  of ,  &  is  desirous  of  investg  the 

sd  A,  with  the  powers  &  authorities  hinafter  mentd :  NOW  Appoint- 
THESE  PSNTS,  &c.,  apptmt  of  A.  as  aUy  of  the  Bank,  ^tto^J. 
p.  179,  in  the  sd  colony  of  for  &  in  the  name  &  on 
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To  Buperiii- 
tend  busi- 


ness. 


Inspect 
branches. 


Give  orders 
as  to 
branches. 


Suspend 
senrants. 


ReToke 
powers  of 
servants. 


Appoint 

new 

servants. 


hehalf  of  the  sd  Bank,  to  have  &  exte  all  &  singr  the  powers  4 
authorities  hinafter  mentd  (that  is  to  say), 

1.  To  DIRECT  &  superintend  the  business  &  affairs  of  the  sd 
Bank  in  the  sd  colony,  &  all  branches  &  agencies  of  the  sd 
Bank  wch  are  or  shl  hrafter  be  opened  or  established  in  the  sd 
colony. 

2.  To  VISIT  all  branches  &  agencies  of  the  sd  Bank,  &  to 
inspect  &  examine,  &  if  the  sd  atty  shl  think  pper,  to  take 
temporary  or  permanent  posson,  as  the  case  may  be,  of  the 
cash  &  sees  for  the  time  being  at  any  such  branch  or  agency 
as  afsd,  &  all  the  books,  accts,  deeds,  papers,  &  vouchers  relatg 
to  the  transons  thof ,  &  genlly  to  inform  himself  of  all  mres  & 
things  in  any  way  connected  with  the  operons  &  dealgs  of  such 
branches  &  agencies  as  afsd  :  And  the  sd  Bank  doth  hby  direct 
&  require  the  respive  managers,  accountants,  clerks,  &  all 
other  officers  of  or  attached  to  such  branches  &  agencies  as 
afsd,  to  communicate  to  the  sd  atty  all  such  informon  as  he 
may  think  pper  to  require,  &  to  lay  open  to  him  all  the  accts, 
vouchers,  deeds,  Ires,  &  papers  whatsr,  in  their  posson  or 
power,  relatg  to  any  of  the  dealgs  of  such  branches  &  agencies 
resply,  &  to  deliver  to  the  sd  atty  upon  his  demand  all  such 
books,  accts,  vouchers,  deeds.  Ires  &  papers  as  afsd,  &  also  all 
cash,  bills,  notes,  &  sees  in  their  or  his  custody  or  power, 
belonging  to  the  sd  Bank. 

3.  To  GIVE  such  orders  &  dirons  in  regard  to  the  conduct  or 
managemt  of  such  branches  &  agencies  as  afsd,  as  to  the  sd 
atty  shl  seem  expedient. 

4.  To  SUPERSEDE  or  suspend  any  such  manager,  accountant, 
clerk,  or  officer  as  afsd,  for  such  cause  or  reason  as  the  sd  atty 
may  in  his  sole  discron  think  sufft,  with  or  witht  assng  any 
cause  or  reason,  &  eir  absolutely  or  for  such  time  as  he  may 
think  pper. 

5.  To  REVOKE  or  make  void,  suspend  or  vary  all  &  every  or 
any  the  powers  &  authorities  wch  have  bfeen  or  may  hrafter 
be  given  to  or  vested  in  any  of  the  managers  or  other  officers 
of  such  branches  &  agencies  as  afsd,  by  or  on  behalf  of  the  sd 
Bank. 

6.  To  APPT  any  new  manager  or  managers,  accountant  or 
accountants,  clerk  or  clerks,  or  other  officer  or  officers,  as  the 
sd  atty  may  think  necy  or  pper,  eir  in  the  place  or  stead  of 
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any  manager,  'accountant,  or  officer  who  may  have  been 
superseded  or  suspended  as  afsd,  or  in  addon  to  the  then 
existg  staff  or  orwise,  &  at  such  rate  of  remuneron  &  upon 
Buch  terms  as  the  sd  atty  may  think  reasble  :  Froyd  always  Subject  to 
that  any  &  every  such  apptmt  shl  be  subjt  to  approval  &  Jio"if™* 
confirmon  by  the  Board  of  Directors  of  the  sd  Bank  in 
London,  &  every  pson  or  psons  to  be  so  appted  shl  hold 
office  subjt  in  all  respts  to  such  approval  &  confirmon. 

7.  To  QiYE  to  &  vest  in  any  manager,  accountant,  or  other  owe 
officer  of  any  such  branch  or  agency  as  afsd,  whether  newly  p^^'*^ 
appted  or  not,  such  powers  &  authorities  as  the  sd  atty  may 
deem  necy  or  expedient. 

8.  To  rece  debts  d-  psonal  este,  p.  180,  omittg  the  word 
"  legacies." 

9.  To  arrange  Jk  compromise  disputes,  dtc,  "betn  the  sd 
Bank  &  any  pson  or  psons  in  the  sd  colony,"  p.  188. 

10.  To  compound  dk  make  aUowces  to  debtors,  p.  183. 

11.  To  take  dt  defend  legal  pcdgs,  p.  183. 

12.  To  ACT  on  behalf  of  the  sd  Bank  in  all  mres  incident  to  Deal  with 
or  arisg  out  of  the  bkptcy  or  insolvency,  or  any  composon  or  ^®*^*°"- 
arrangemt  with  the  credors  of  any  pson  or  psons  indebted  or 

under  liability  to  the  sd  Bank  or  claimed  so  to  be,  or  in  the 
^dg  up  of  any  Go  so  indebted  or  under  liability  or  claimed 
so  to  be. 

18.  To  acquire  land,  p.  181,  ''  for  the  ppose  of  managing, 
conductg,  &  carryg  on  the  affairs,  concerns,  &  business  of 
the  sd  Bank." 

14.  To  raise  moy  on  mtge,  p.  182. 

15.  To  exte  deeds,  dc,  p.  184. 

16.  To  ACT  genlly  in  the  conduct  &  managemt  of  the  busi-  Act 
ness  affairs  &  ppty  of  the  sd  Bank  in  the  sd  colony  in  such  ^"®™  ^' 
mner  as  the  sd  atty  may  in  his  discron  think  expedient  &  for 

the  advantage  of  the  sd  Bank. 

17.  For  ant  of  the  pposes  afsd  to  use  the  common  seal  Use  seal, 
provd  to  be  used  on  behalf  of  the  sd  Bank  in  the  sd  colony. 

18.  To  appt  substitutes,  p.  185. 

19.  Ratijicon,  p.  186. 

20.  Poxcer  to  register,  p.  186. 

AND  THESE   PSNTS   FUETHEE  WITS,  that  the  sd  Appoint- 
Bank  doth  hby  nominate  &  appt  B.,  of,  &c.,  &  C,  of,  &c.,  J^l^titutea. 
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jtly,  or  in  case  of  the  death,  absce,  ilhiess,  or  incapacity  of  eir 
of  them,  then  the  other  of  them  solely,  to  be  attys  &  agents 
atty  &  agent  of  the  sd  Bank  for  &  on  behalf  of  the  sd  Bank  to 
exercise  &  exte  all  &  any  of  the  powers  &  authorities  hinbfe 
conferred  upon  or  vested  in  the  sd  A.,  in  as  full  &  effectual  a 
mner  to  all  intents  &  pposes  as  if  the  names  of  the  sd  B.  & 
C.  had  been  resply  hinbfe  inserted  in  lieu  of  the  name  of  the 
sd  A.,  but  nevs  in  the  sevl  events  only  &  durg  the  periods 
hinafter  mentd,  that  is  to  say,  in  case  the  sd  A.  shl  depart 
this  life,  or  from  any  cause  cease  to  be  the  colonial  manager 
of  the  sd  Bank,  then  durg  the  period  that  shl  elapse  betn  his 
dece  or  ceasg  to  be  such  manager,  &  the  arrival  in  the  sd 
colony  of  his  duly  appted  successor,  or  in  case  he  shl  at  any 
time  be  absent  from  the  sd  colony,  or  shl  be  prevented  by 
illness  or  other  incapacity  from  actg,  &  shl  not  have  appted 
a  substitute  or  substitutes  to  act  for  him  under  the  afsd 
power  in  that  behalf,  then  durg  the  period  of  such  absce, 
illness,  or  incapacity.     In  wits,  &c.  (a). 


xn. 

POWER  of  Attorney  to  manage  Merchants'  Business  in  a 

Colony, 

TO  ALL,  &c.,  A.,  of,  &c.,  &  B.,  of,  &c.,  tradg  in  ptnp  as 

at under  the  firm  of  A.  B.  &  Co.,  send  greetg: 

Recitals :  Apptmt  of  atty,  p.  180,  mutatis  mutandis. 
To  transact       To  transact,  manage,  carry  on,  &  do  all  &  every  business, 
boBiness.      mres  &  things  requisite  &  necy,  or  in  any  mner  connected 

To  buy  and  ^*^  ^^  havg  referco  to  our  sd  business  in afsd :  And 

^^'  for  such  ppose    to  make   &  effect  all  such   sales,  pchases, 

dealgs,  &  transons  as  the  sd  atty  may  deem  necy  or  expe- 
dient, of  or  in  goods,  wares,  merchandise,  cargoes,  or  other 
To  conduct   ppty  whatsr :  to  draw  bills,  dc.,  p.  185 :  And  also  to  conduct 
^^f^^'    all  correspondce  or  mres  of  business,  by  openg  &  answerg  all 


(a)  As  to  the  authentication  of  powers  of  attorney  to  be  used  in  the 
Colonies,  see  p.  189,  note. 
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Ires  addressed  to  oar  sd  firm  in afsd  :  And  to  supervise,  To  manage 

direct,  &  manage  all  affairs  &  ppty  in afsd  belonging  to  ge^^y. 

ns,  or  in  wch  we  are  or  may  become  interested ;  &  to  do  & 
taransact,  or  join  with  any  other  pson  or  psons  in  doing  or 
transactg,  all  such  acts  &  things  as  the  sd  atty  shl  deem 
expedient  for  the  benefit  or  proton  of  the  intts  of  our  sd  firm 
as  fully  &  effectually  as  we  could  have  done  if  psonally  psnt : 
powers  to  rece  debts  dt  personal  este,  p.  180:  to  settle  ejects,  dc, 
p.  183 :  to  accept  composonSy  dec,  p.  188 :  to  take  d  defend 
pcdgs,  p.  183 :  to  excte  deeds,  dhc,  p.  184 :  to  a^i  genUy, 
p.  185  :  to  appt  substitutes,  p.  185  :  ratijicon  clause,  p.  186 : 
substituiion  of  anor  atty,  p.  185  :  power  to  register,  p.  186  ;  In 
WITS,  &c.  (6). 


XIII. 

TO  accept  Composition /or  Debt  and  receive  Dividends,  dkc. 

KNOW  ALL  MEN,  &c.,  that  I.,  A.,  carrying  on  the  busi-  Appoint- 

ness  of ,  at ,  under  the  firm  of  A.  B.  &  Co.,  do  hby  ^^^^^ 

appt  C,  of,  &c.,  my  atty,  for  &  in  the  name  &  on  behalf  of  me 

k  my  sd  firm  (of  wch  I  am  the  sole  member),  to  accept,  assent, 

or  agree  to,  or  enter  into  any  composon,  arrangemt,  liquidon,  To  accept 

or  agrmt,  wch  has  been  or  may  be  proposed,  made,  or  entd  ^I'J^^^*" 

into  by  Messrs.  D.  &  Co.,  of,  &c.,  or  any  ptner,  in  their  sd 

firm,  to,  with,  or  for  the  benefit  of  their  or  his  credors,  in 

respt  of  a  debt  or  sum  of  £ ,  wch  is  now  due  to  me  or  my 

sd  firm  from  the  sd  Messrs.  D.  &  Co.,  on  balce  of  acct  for 
goods  supplied,  or  any  other  debt  or  sum  wch  is  now  or  may 
for  the  time  being  be  so  due,  or  any  intt  due  or  to  accrue  due 
upon  the  same  or  any  pt  thof,  or  any  claim  or  demand  wch  I 
or  my  sd  firm  may  have  agst  the  sd  Messrs.  D.  &  Co.,  or  any 
ptner  in  their  sd  firm :  And  also  to  attend  psonally  or  orwise  vote  at 
&  vote  at  meetgs  of  the  credors  of  the  sd  Messrs.  D.  &  Co.,  or  meetings, 
any  ptner  in  such  firm,  &  if  need  be  to  appt  himself  the  sd,  atty, 
or  any  substitute  to  be  my  proxy  for  that  ppose,  &  to  prove 
for,  demand,  rece,  &  recover  all  divds,  composons,  &  sums  of 

(b)  As  to  the  mode  of  ezecntioii^  see  p.  189^  note. 
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Settle 
accoantB. 


GiTe 
receipts. 


moy  whatsr  wch  are  or  may  be  or  become  due  or  payable  to 
me  or  my  firm  under  or  in  psuance  of  any  such  composon, 
arrangemt,  liquidon,  or  agrmt  as  afsd,  or  under  any  bkptcy 

or  orwise  howsr,  in  respt  of  the  sd  debt  or  sum  of  £ y  or 

any  such  other  debt  or  sum,  claim  or  demand  as  afsd,  or  in 
respt  of  any  intt  due  or  to  accrue  due  upon  the  same,  or  any 
pt  thof :  And  to  settle  &  adjust  all  accts  &  questions  dependg 
or  arisg  betn  me  or  my  sd  firm  &  the  sd  Messrs.  D.  &  Co.,  or 
any  ptner  in  their  firm,  or  the  trees  or  tree  actg  under  any 
such  composon,  liquidon,  or  arrangemt  as  afsd,  or  in  bkptcy, 
or  any  other  pson  or  psons  in  relon  to  the  sd  debt,  or  any  of 
the  mres  afsd  :  And  upon  rect  or  recovery  of  any  such  divds 
or  moys  as  afsd,  to  sign  &  exte  effectual  rects,  reles,  or 
dischges  for  the  same :  And  also,  if  it  shd  appear  necy  or 
expedient,  to  take  db  defend  legal  pcdgs,  p.  183  :  to  arrange  d 
compromise,  p.  183 ;  to  exte  deeds,  dec,  p.  184 :  to  act  gently, 
p.  185  ;  to  appt  substitutes,  p.  185  :  ratificon,  p.  186 :  l^Power 
to  be  irrevocable,  p.  186]  In  wits,  &c. 


Recital. 

Power  of 
attorney. 


Desire  to 

extend 

powers. 

Extension 
of  powers. 


Old  powers 
preserred. 


XIV. 

DEED  giving  Further  Powers  to  an  Attorney. 

TO  ALL,  &c..  A.,  of,  &c.,  sends  greetg :  Whas  by  deed  poll 
or  power  of  atty,  dated,  &c.,  under  the  hand  &  seal  of  the  sd 
A.,  he,  the  sd  A.,  has  appted  X.,  of,  &c.,  &  in  the  event  of  his 
death  or  the  other  events  thrin  mentd  Y.,  of,  &c.,  to  be  the 
atty  of  the  sd  A.  with  the  powers  thrin  mentd  :  And  whas  the 
sd  A.  is  desirous  of  givg  to  the  sd  X.,  &  in  the  events  afsd  to 
the  sd  Y.,  the  further  or  addonal  powers  &  authorities  hinafter 
contd :  NOW  THESE  PSNTS  WITS  that  the  sd  A.  doth 
hby  give  to  &  vest  in  the  sd  X.,  &  in  the  event  of  his  death  or 
any  of  the  other  events  mentd  in  the  sd  recited  deed  poll  of, 
&e.,  the  sd  Y.,  the  foUg  further  or  addonal  powers  &  authori- 
ties, that  is  to  say,  in  the  name  &  on  behalf  of  the  sd  A., 
here  insert  the  addonal  powers :  ratificon,  p.  186 :  Provd 
ALWAYS  that  nothing  hrin  contd  shl  in  anywise  prejudice  or 
aflfect  the  powers  or  authorities  given  or  conferred  by  the  sd 
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recited  deed  poll  of,  &c.,  and  this  psnt  power  of  atty  shl  take 
eflfect  &  be  in  force  concurrently  with  &  solely  by  way  of 
enlargemt  &  extension  of  the  sd  recited  power  of  atty.  {^Power 
to  be  irrevocable,  p.  186.]  In  wits,  &c. 


XV. 

DEED  revoking  Power  of  Attorney  and  appointing  Nbw 

Attobnby. 

TO  ALL,  &c.,  A.,  of,  &c.,  sends  greetg :  Whas  by  a  deed  Beeiuis. 
poll  or  power  of  atty,  dated,  &c.,  under  the  hand  &  seal  of  Power  of 
the  sd  A.,  the  said  A.  has  appted  B.,  of,  &c.,  to  be  his  atty  ***°™«y- 
with  the  powers  &  authorities  in  the  sd  deed  poll  mentd : 
And  whas  the  sd  A.  is  desirous  of  revokg  the  powers  given  Desire, 
to  the  sd  B.  as  afsd,  &  of  apptg  C,  of,  &c.,  to  be  his  atty 
in  place  of  the  sd  B. :   NOW  THESE  PSNTS  WITS  that  ReTocation. 
the  sd  A.  doth  hby  revoke   &  make  void  all  &  singr  the 
powers   &  authorities   by  the   sd  hinbfe  recited   deed  poll 
given  or  conferred  to  or  upon  the  sd  B. :    Pbovd  alwats  Not  u> 
that  the  revocon  hinbfe    contd    shl   not  prejudice  or  aflfect  »ff®^*ct8 

*     *  preTioos  to 

anything  lawfully  done  or  caused  to  be  done  by  the  sd  relocation 
£.,   or  any  substitute  or  substitutes  aetg   under  him,  in  known^^ 
the  exercise    or    intd    exercise  of  any  of  such  powers    or 
authorities  as  afsd  in  the  interval  betn  such  revocon  &  the  time 
of  the  same  becomg  known  to  him  or  to  his  substitute  or  sub- 
stitutes :  And  the  sd  A.  doth  hby  ratify  &  confirm  everything  Batifica- 
Ifnlly  done  or  caused  to  be  done  by  the  sd  B.  or  any  substitute  ^^^' 
or  substitutes  actg  under  him  in  the  exercise  or  intd  exercise  of 
any  of  such  powers  or  authorities,  includg  anything  so  done  or 
caused  to  be  done  in  such  interval  as  afsd:  AND  THESE  Appoint- 
PSNTS  FUETHEE  WITS,  apptmt  of  C.  as  atty,  p.  179,  to  j^f^^^^ 
exercise  &  e5tte  all  or  any  of  the  powers  &  authorities  by  the  attorney, 
sd  deed  poll  given  or  conferred  by  the  sd  A.  to  or  upon  the  sd 
B.  in  as  full  &  ample  a  mner  to  all  intents  &  pposes  as  if  the 
name  of  the  sd  G.  had  been  inserted  in  the  sd  deed  poll  in  the 
place  of  the  sd  B.     Ratiftcon,  p.  186.    [^Powerto  be  irrevocable, 
p.  186.]    In  wits,  &c. 


BONDS  (a). 


From  one 
obligor  to 
one  obligee 
without 
recitals. 


FORMAL  PARTS. 

I.  KNOW  ALL  MEN  by  these  pants  that  I,  obligor,  of,  &<;., 

am  bound  to,  obligee,  of,  &c.,  in  the  sum  of  £ ,  iisuaUy 

twice  the  amt  of  ppal  tnoy  to  be  seed,  to  be  pd  to  the  sd,  obligee, 
his  exs,  ads,  or  assns,  or  to  his  or  their  atty  or  attys,  for  wch 
paymt  I  bind  myself  (b)  by  these  psnts.  Sealed  with  my  seal. 
Dated  this day  of . 


As  to  the 
use  of 
bonds. 


Stamp. 

Omission  of 
the  words 
**  heirs, 
&c." 


(a)  See  aJso  Indev nitt.  Though  bonds  are  osnaUy  employed  for  Bome 
purposes  in  preference  to  deeds  of  covenant,  especially  where  the  stipula- 
tions to  be  performed  are  in  the  alternative^  a  deed  of  covenant  is  in 
most  cases  equally  advantageous,  and  frequently  (as  where  the  obliga- 
tion has  to  be  qualified  by  provisoes,  &c.)  more  convenient;  and  where 
there  are  mutuaUy  dependent  stipulations  to  be  performed  by  each  party, 
the  form  of  a  deed  of  covenant  is  essential.  In  the  case  of  an  agree- 
ment for  payment  of  an  annuity,  or  of  a  sum  of  money  by  instalments 
(unless  the  whole  amount  is  to  become  immediately  payable  on  default 
in  payment  of  an  instalment),  a  bond  may  be  preferable,  inasmuch  as 
upon  the  obligor  making  default,  judgment  will  be  entered  up  for  the 
penalty  and  stand  as  a  security  for  the  future  payments  for  which  execu- 
tion (by  the  process  of  scire  fadas)  may  be  issued  as  they  fall  due  without 
the  necessity  of  bringing  a  fresh  action  for  each  payment ;  but  even  in 
this  case  a  deed  of  covenant  might  be  made  to  have  the  same  operation 
as  a  bond  by  inserting  a  penal  clause.  See  Bullen  and  Leake's  Precedtnis 
of  Pleadings,  4th  ed.,  p.  113  ;  1st  ed.,  pp.  68,  69.  Any  of  the  forms  of 
bond  could,  without  difficulty,  be  converted  into  deeds  of  covenant  if 
df^sired. 

As  to  the  stamp,  see  the  Stamp  Act,  1891,  ss.  42,  60,  and  86,  and  1st 
sched.,  tit.  Bond  and  Mobtoaoe. 

(b)  The  usual  words  binding  the  "heirs,  &c.,"  of  the  ohligor  are  here 
omitted ;  see  the  Conv.  Act,  1881,  s.  59,  and  above,  p.  2,  note  ;  but  it  is 
thought  better  in  most  cases  to  retain  those  words  in  the  condition  of  the 
bond.  The  practice  of  specially  mentioning  the  representatives  and 
assigns  of  the  obligee  is  also  for  the  most  part  adhered  to  ;  but  the  words 
might  usually  be  omitted,  if  the  draftsman  should  so  prefer,  except  in  the 
(not  very  common)  case  of  a  bond  relating  to  land,  in  which  it  would  be 
better  to  retain  them,  as  the  58th  section  of  the  above  Act  (referred  to 


BONDS.  205 

THE  CONDON  of  the  above  written  bond  is  such  that  if, 
&c.,  then  the  above  written  bond  shl  be  void,  or  orwise  shl 
remain  in  full  force. 

Signed,  sealed,  &  delivered  ) 
in  the  presce  of  3 

n.  KNOW  ALL  MEN  by  these  psnts  that  we,  obligors,  are  Prom  sevc- 

bound  to,  obligeesy  in  the  sum  of  £ ,  usuMy  ttvice  the  ami  of  ^  ^yb^ 

ppal  moy  to  he  seed,  to  be  pd  to  the  sd,  obligees,  their  exs,  ads,  obligees, 
or  assns,  or  to  their  atty  or  attys,  for  wch  paymt,  if  two  obligors,  neitais. 
"we  bind  ourselves  &  each  of  us,"  if  three  or  more  obligors, 
"  we  bind  ourselves  &  every  [four,  three]  two  &  one  of  us,"  as 
the  case  may  be,  jtly  &  sevlly  (c),  by  these  psnts.     Sealed  with 
our  respive  seals.    Dated  this day  of . 

Whas,  &c.     now  the   CONDON,  &c.,  as  in  last  form. 

Signed,  sealed  &  delivered  ^v 

by  the  above-named > 

in  the  presce  of  J 


PRECEDENTS. 


I. 

BOND  from  One  Obligor  to  Onb  Obligee  for  Payment 
of  a  Sum  of  Money  and  Interest,  Variations  for 
Several  Obligors  or  Obligees. 

Bond  from  A.IB.  d  C]  to  D.  [JS.  d  F.]  see  pp.  204,  205. 

THE  CONDON  of  the  above- written  bond  is  such  that  if  the  OondiUon, 
above  bounden  A.,  his  [A.,  B.,  &  C,  or  any  of  them,  their  or 
any  of  their]  hrs,  exs,  or  ads,  shl  on  the day  of ,  nay 


p.  3,  note)  mentions  covenants  only^  and  not  bonds^  diifering  in  this  re- 
spect from  sections  59  and  60.  A  middle  oonrse^  wliich  would  save  the 
repetition  of  the  words  in  question  throughout  the  instrument,  and  which 
may  often  be  adopted  in  bonds  as  weU  as  other  instruments,  would  be  to 
provide  that  the  names  of  the  parties  or  the  designations  by  which  they 
are  described  shaU,  where  the  context  so  admits,  be  deemed  to  include 
their  '*hrs,  exs,  ads,  &  assns  "  respectively,  as  the  case  may  be. 

(c)  It  would  be  sufficient   to  say,   '*  we  bind  ourselves  jtly  & 

sevlly  "  whatever  be  the  number ;  see  B.  S.  C,  Order  XVI.,  rr.  4  and  6. 


} 
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to  the  above-named  D.,  his  hrs,  exs,  ads,  or  assns,  [D.,  E.,  & 

F.,  their  exs,  ads,  or  assns,  jtly  (a)]  the  sum  of  £ with 

intt  for  the  same  from  the  date  of  the  above-written  bond,  at 
the  rate  of  —  p.c.  p.a.,  witht  any  dedon,  Then,  &c. 


n. 

BOND /or  Payment  of  money  by  Instalments  ivith  Intekest 
on  each  instalment.  Vakiation,  where  Interest  is 
to  be  paid  Half-yearly  on  the  whole  Principal  Sum 
for  the  time  being  dtLe,  and  where  in  case  of  Default 
in  payment  of  any  Instalment  or  Interest,  the  Whole 
Principal  Sum  is  to  become  immedintely  due  (b). 

Bond  from  A.  to  B,,  in  a  sufft  penalty  y  see  p.  204. 
Condition.        THE   CONDON  of  the  above-written  bond  is  such,  that  if 
the  above  bounden  A.,  his  hrs,  exs,  or  ads,  shl  pay  to  the 

above-named  B.,  his  exs,  ads,  or  assns,  the  sum  of  £ with 

intt  for  the  same  from  the  date  of  the  above- written  bond,  at 
For  pay-      the  rate  of  —  p.c.  p.a.,  by  the  instahnts,  at  the  times  &  in  mner 

iMt^ments  ^^l^g  (*^^*  ^^  to  Say),  the  sum  of  £ ,  pt  thof,  with  intt 

y^^^  upon  such  instalmt  from  the  date  &  at  the  rate  afsd,  on  the 

thereon.       day  of ,  the  sum  of  £ ,  further  pt  thof,  with  intt 

upon  such  instalmt  from  the  date  &  at  the  rate  afsd,  on  the 

day  of ,  &  the  sum  of  £ ,  the  residue  thof,  with 

intt  upon  such  residue  from  the  date  &  at  the  rate  afsd,  on  the 

Byinstai-     <Jay  of  {or,  the  sum   of  £ by  five  eql  yrly 

interest  on    paymts  On  the  day  of in  every  yr,  the  first  of  such 


balance. 


As  to  bonds  (a)  Under  the  Conv.  Act,  1881,  a.  60,  the  benefit  of  a  bond  in  this  form 
to  joint  would  survive  on  the  death  of  any  of  the  obligees ;  and  by  s.  61  the  re- 
obligees,  ceipt  of  the  survivors,  &c.,  would  be  a  good  discharge  on  payment,  not- 
withstanding the  severance  of  the  joint  account.  As  to  the  presumption 
that  joint  obligees  are  in  equity  tenants  in  common  of  the  debt,  see  Studs 
V.  Steeds,  22  Q.  B.  D.  537 ;  but  the  presumption  is  of  course  capable  of 
being  rebutted,  e.g.,  in  the  case  of  a  loan  of  trust  money  (t&.  542).  As  to 
the  right  to  receive  interest  on  a  bond  beyond  the  amount  of  the  penalty, 
see  Hatton  v.  Harris,  [1892]  A.  C.  547. 

(b)  See  p.  204,  note.  Where  in  case  of  default  the  whole  of  the  money 
is  to  become  immediately  payable,  a  deed  of  covenant  wiU  be  more  con- 
venient than  a  bond. 
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paymts  to  be  made  on  the day  of next,  &  shl  also  in 

the  meantime  &  until  the  whole  of  the  sd  sum  of  £ shl  be 

pd  off  in  mner  afsd,  pay  to  the  sd  B.,  his  exs,  ads,  or  assns, 

intt  for  the  same  sum  of  £ ,  or  for  so  much  thof  as  shl  for 

the  time  being  remain  due  &  unpd,  at  the  rate  of  —  p.c.  p.a., 
to  be  computed  from  the  date  of  the  above- written  bond,  by 

hftlf-yrly  paymts,  on  the  day  of &  the day  of 

in  every  yr,  the  first  of  such  paymts  of  intt  to  be  made 

on  the day  of next].  Then  the  above- written  bond 

shl  be  void,  orwise  the  same  shl  remain  in  full  force  :  [But  so  Whole 
nevs  that  in  case  default  shl  be  made  in  paymt  of  any  of  the  sd  S^bro^e 
respive  sums  of  ppal  or  intt,  or  any  pt  thof  resply  within  thirty  J«e  on 
days  after  the  day  or  time  hinbf e  mentd  &  appted  for  paymt  thof 
resply,  then  &  in  any  such  case  the  whole  of  the  sd  ppal  sum 

of  £ or  so  much  thof  as  shl  then  remain  due  &  unpd, 

togr  with  the  intt  wch  shl  have  accrued  due  thron,  shl  forth- 
with after  such  default  become  payable  to  the  sd  B.,  his  exs, 
ads,  or  assns,  &  be  recoverable  by  virtue  of  the  above- written 
bond.]    Then,  &c. 


default  (c). 


m. 

BOND  for  Payment  of  Annuity  to  One  of  Two  Persons 
and  the  Survivor  of  tliem  for  their  respective  Lives. 
Variation  for  annuity  to  Husband  and  Wife  jointly 
and  a  Beduced  annuity  to  the  Survivor. 

Bond  from  A,  to  B,  dk  C,  in  a  penalty  of  twice  the  total  amt 
ofdl  the  paymts  of  the  anny  accdg  to  its  utmost  probable  duron, 
see  pp.  204,  205. 

THE  CONDON,  &c.,  is  such  that  if  the  above  bounden  A.,  condition, 
his  hrs,  exs,  or  ads,  shl  pay  to  the  sd  B.  durg  his  life  an  anny 
or  yrly  sum  of  £ ,  by  4  equal  qtrly  pajmits,  on  the For  pay- 
day of ,  &c.,  in  every  yr,  &  shl  pay  an  apportioned  pt  of  ^''"uity 

— ■ — -   qaartcrly. 

(c)  That  this  stipnlatioii  is  valid  and  enforceable,  see  Sterne  v.  Beck,  1 
De  G.  J.  A  S.  695 ;  Proieetor,  ^c„  Co.  v.  Qrice,  5  Q.  B.  D.  592 ;  Ex  parte 
Bwd^,  16  Ch.  D.  675.  As  to  what  amounts  to  a  waiver  of  the  provision, 
see  L(Mgridige  v.  Payw,  2  J.  &  H.  423 ;  Williamz  v.  Stem,  5  Q.  B.  D.  409. 
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such  anny  up  to  the  day  of  the  death  of  the  sd  B.  to  his  exs, 

or  ads  (a),  &  shl  make  the  first  of  such  pajnnts  on  the day 

of next,  &  shl  also,  in  case  the  sd  C.  shl  survive  the  sd 

B.,  pay  to  the  sd  G.  durg  the  then  remr  of  his  life  a  like  anny 

or  yrly  sum  of  £ ,  payable  on  the  like  qtrly  days,  &  shl 

pay  an  apportioned  pt  of  such  last-mentd  anny  up  to  the  death 
of  the  sd  C.  to  his  exs  or  ads,  the  first  qtrly  instalmt  of  sach 
last-mentd  anny  or  a  proportionate  pt  thof,  for  the  interval 
betn  the  death  of  the  sd  B.  &  the  first  of  the  sd  qtrly  days 
wch  shl  happen  thrafter,  to  be  payable  on  such  last-mentd  day, 
And  shl  make  all  the  sd  pajmits  witht  any  dedon  (except  for 
income-tax),  \Jor  an  anny  to  huabd  d  wife  dc  a  reduced  anny  to 
Variation     the  sunor,  say,  "  shl  pay  to  the  sd  B.  &  C.  his  wife  durg  their 

toV^h^^d   J*  ^^^®®  ^^  anny  of  £ sterlg,  &  to  the  survor  of  them  from 

and  wife.     &  after  the  death  of  such  one  of  them  as  shl  first  die  durg  the 

remr  of  the  life  of  such  survor  an  anny  of  £ •  sterlg,  such 

respive  annies  to  be  considered  as  accruing  from  day  to  day, 

but  to  be  payable  by  equal  qtrly  paymts  on  the day  of 

,  &c.,  in  every  yr  witht  any  dedon  (except  for  income-tax), 

&  the  first  qtrly  paymt  to  be  made  on  the day  of  


now  next  ensuing,  &  so  that  if  eir  of  the  sd  annuitants  shl  die 
in  the  interval  betn  any  two  of  the  sd  qtrly  days  of  paymt  an 
apportioned  pt  of  such  respive  annies  (as  the  case  may  be)  shl 
be  payable  to  the  survor  of  the  sd  annuitants  (whose  rect  shl 
be  a  good  dischge  for  the  same),  or  to  the  exs  or  ads  of  such 

survor  (as  the  case  may  be) :]  [Provd  that  the  sd  anny  of  £ 

payable  durg  the  jt  lives  of  the  sd  annuitants  shl  be  payable 
as  to  one  moiety  thof  to  the  sd  B.  on  his  sole  rect,  &  as  to  the 
other  moiety  thof  to  the  sd  C.  as  her  septe  este  &  on  her  sole 
rect,  &  so  that  she  shl  not  have  power  durg  her  coverture  to 
dispose  of  or  chge  her  intt  in  eir  of  the  sd  annies  by  antici- 
pon  (t)."]     Then,  &c. 


(a)  The  proyisiona  for  apportionment  might  probably  be  omitted; 

the  Apportionment  Act  1870  (33  &  34  Vict.  c.  35). 

j^g  to  (^)  ^^  ^^®  absence  of  this  clause^  imder  the  old  law  the  husband  might 

change  have  charged  or  assigned  the  whole  annuity  during  their  joint  lives,  and 

effected  by     the  whole  of  it  would  have  gone  to  his  creditors  in  bankruptcy  ;  Ward  v. 

A  t.^882      ^^^^>  ^^  ^^'  I>-  506;  Ee  Bryan,  ih.  516 ;  but  under  the  new  law  since  the 

Married  Women's  Property  Act,  1882,  the  husband  would  only  take  half, 

and  the  other  half  would  go  to  the  wife  for  her  separate  use,  and  could 

not  be  affected  by  the  husband  or  his  creditors  ;  Re  March,  27  Ch.  D.  166; 


i 
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IV. 

BOND  hy  a  Principal  and  Two  Sureties /or  securing  the 
Balance  due  on  an  Account  Current  with  a  Banking 
CoMPANY,witA  a  Proviso  Limiting  the  Liabilitt  of  the 
Sureties.  Variations  where  the  Customers  and  the 
Bane  are  both  Firms,  and  the  Security  is  to  he  con- 
tinued notwithstanding  a  Change  in  either  Firm  ;  also 
where  a  Fresh  Bond  is  to  he  Substituted  on  a  Change 
in  the  Customers'  Firm  (c), 

Jt  d  sevl  bond  from  A.,  ppal  debtor,  d  C.  d  D.,  sureties,  to 

the Bank  Limd,  &  their  assns,  or  from  A.  d  B.,  ppal 

debtors,  "  carrying  on  business  in  co-ptnp  togr  at,  &c.,  as  , 

under  the  firm  of  A.  &  Co.,"  d  C.  d  D.,  sureties  to  L.,  Af.,  d 
N.,  "  bankers  &  co-ptners,  carrying  on  business  at,  &c.,  under 
the  firm  of  L.  &  Co.,"  see  p.  205. 

Whas  the  sd  Bank  [firm  of  L.  &  Co.]  at  the  reqt  of  the  sd  Beoital  of 
A.  [&  B.],  have  agrd  to  open  &  keep  an  acct  with  him  [them],  *8'^*""'**- 
t  to  make  advces  to  or  for  the  accommodon  of  the  sd  A.  {&  B., 
&  other  the  pson  or  psons  who  may  hrafter  be  in  ptnp  with 
them  or  eir  of  them  in  the  sd  business  now  carried  on  by  the 
sd  firm  of  A.  &  Co.],  upon  havg  the  paymt  of  the  balce  wch 
may  be  from  time  to  time  due  on  any  such  acct  to  the  sd 
Bank  [the  sd  bankg  firm,  or  the  psons  or  pson  for  the  time 
being  carrying  on  the  sd  bankg  business],  seed  by  the  jt  & 
Bevl  bond  of  the  sd  A.  [&  B.]  &  the  sd  C.  &  D.  as  sureties  for 
him  [them].    NOW  THE  CONDON,  &c.,  that  if  the  sd  A.,  Ooudition 
[B.]  C,  &  D.,  or  any  of  them,  or  the  hrs,  exs,  or  ads  of  them 

£•  Jupp,  89  Cli.  D.  148,  commented  on  in  Be  Dixon,  4J2  Ch.  D.  306.  Aa  to 
the  effect  of  a  gift  to  A.  and  B.  (husband  and  wife)  and  C,  with  reference 
to  the  old  doctrine  of  the  unity  of  husband  and  wife^  and  tenancy  by 
entireties,  as  affected  by  the  Married  Women's  Property  Act,  1882,  see 
&  Jfare^,  vbi  supra,  Thornley  v.  Thomley,  1893,  2  Ch.229. 

(e)  See  also  the  forms  of  guarantees  to  bankers,  pp.  40,  43.  A  deed  of  Guarantees 
covenant  might  in  this  case  be  more  convenient  in  form  than  a  bond.  If  to  bankers 
one  Eorety  executes  the  bond  and  the  other  does  not,  the  former  id  did- 
cbarged ;  Evans  v.  Bremridge,  8  De  G.  M.  &  G.  100.  As  to  non-exeoution 
by  principal,  see  Cooper  v.  Evans,  4  Eq.  45.  As  to  continuing  guarantee 
bdngreyoked  by  a  change  in  the  constitution  of  either  firm,  in  the  absence 
of  agreement  to  the  contrary,  see  Partnership  Act,  1890  (63  &  54  Vict.  c.  89), 
s- 18;  ante,  p.  42,  note.    As  to  g^uarantees  generally,  see  Goodeve,  P.  P.  176. 

K.E. — YOL.   I.  P 
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Giving 
time  for 
payment 
not  to 
release 
Boreties. 


or  any  of  them  shl  from  time  to  time,  &  at  all  times  hrafter, 
pay  or  cause  to  be  pd  to  the  sd  Bank  or  their  assns  [to  the  sd 
bankg  firm,  or  the  psons  or  pson  for  the  time  bemg  carrying 
on  the  bankg  business  now  carried  on  by  the  same  firm,  or 
their  or  his  respive  exs,  ads,  or  assns],  All  such  sums  of  moy 
as  shl  at  any  time  be  due  to  the  sd  Bank  or  their  assns  [to 
the  sd  bankg  firm,  or  the  psons  or  pson  for  the  time  being 
carrying  on  the  sd  bankg  business,  or  their  or  his  respive  exs, 
ads,  or  assns]  by  or  from  the  sd  A.,  his  exs  or  ads,  [the  sd  A. 
&  B.,  or  eir  of  them,  alone  or  jtly  with  any  other  pson  or 
psons  who  may  hrafter  carry  on  the  busmess  now  carried  on 
under  the  sd  firm  of  A.  &  Co.  in  ptnp  with  them  or  eir  of 
them,  or  by  or  from  the  exs  or  ads  of  them,  him,  or  any  of 
them],  for  or  on  acct  of  bills,  drafts,  or  notes  accepted,  pd,  or 
discounted,  or  advces  or  paymts  made  to  or  for  the  use, 
accommodon,  or  convenience  of  the   sd   A.,  his  exs  or  ads 
[the  sd  A.  &  B.  or  eir  of  them,  alone  or  jtly  with  any  future 
ptner  or  ptners  in  their  sd  business,  or  the  exs  or  ads  of  them, 
him  or  any  of  them],  or  for  or  on  acct  of  intt,  commission,  or 
any  other  usual  or  Iful  chges  wch  may  be  payable  in  respt  of 
or  incident  to  the  transons  afsd,  or  any  of  them,  togr  with  all 
costs  &  expses  wch  may  be  incurred  or  sustained  by  reason 
or  in  conseqce  of  the  premes:  And  so  that  the  neglect  or 
forbearce  of  the  sd  Bank  or  their  assns  [the  sd  bankg  firm  or 
the  pson  or  psons  from   time   to   time  carrying  on  the  sd 
bankg  business]  in  enforcg  paymt  of  any  moys,  the  paymt 
whof  is  intd  to  be  hby  seed,  or  the  givg  time  by  them  [them 
or  him]  for  the  paymt  thof,  shl  not  in  any  way  rele  the  sd  C. 
&  D.,  or  eir  of  them,  their  or  eir  of  their  hrs,  exs,  or  ads,  in 
respt  of  their  or  his  liability  under  the  above-written  bond  (a) : 


Beleaae  of         (a)  As  to  the  doctrine  that  a  surety  is  released  by  the  creditor  giring 
surety.  time  to  the  principal  debtor  without  his  consent,  or  any  other  act  alter- 

ing the  position  of  the  surety  to  his  prejudice,  a  doctrine  which  is  applied 
with  gpreat  strictness,  and  to  exclude  which  so  as  to  make  the  position  of 
the  creditor  secure,  the  insertion  of  a  special  clause  in  the  contract  is  often 
necessary,  see  the  notes  to  Rees  v.  Berrington,  2  W.  &  T.  Lead.  Caa.  £q. ;  2 
Dav.  Prec.,  Part  2,  p.  503 ;  Goodeve,  P.  P.,  179,  note  (m).  As  to  the  effect 
of  releasing  a  co-surety,  see  Mercantile  Bank  of  Sydney  v.  Taylor,  [1893] 
A.  0.  317  ;  as  to  the  effect  of  the  death  of  a  co-surety,  see  Beckett  ▼.  Addy- 
man,  9  Q.  B.  D.  783,  Re  Sylvester,  [1895]  1  Ch.  573 ;  and  as  to  bankruptcy, 
see  the  Bankruptcy  Act,  1883,  s.  30  (4). 
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But  so  also  that  the  total  amt  to  be  recoverable  on  the  sd  PioYuion 
bond  agst  eir  of  them  the  sd  0.  &  D.,  or  his  hrs,  exs,  or  ads  ij^y^. 

shl  not  exceed  £ :  [Ob  in  case  any  change  shl  at  any  tune  Ptt>TiBioii 

take  place  in  the  sd  firm  of  A.  &  Co.,  by  the  death  or  retiremt  ^'f^^^ 
of  the  psnt  ptners  or  eir  of  them,  or  the  admission  of  any  new  obUgon. 
ptner  or  ptners  or  orwise,  then  if  the  sd  A.  &  B.,  or  their 
respive  hrs,  exs,  or  ads  shl  procure  both  or  all  the  ptners  for 
the  time  being  in  the  sd  firm,  togr  with  the  sd  G.  &  D.,  or 
their  respive  exs  or  ads,  at  their  own  costs  &  chges  to  exte  & 
deUver  to  the  sd  Bank  or  their  assns  [the  sd  bankg  firm  or  the 
psons  or  pson  for  the  time  being  entled  to  the  benefit  of  the 
above- written  bond]  a  bond  similar  to  the  above- written  bond, 
&  in  the  like  penalty,  &  with  a  condon  similar  to  this  psnt 
Condon,  includg  this  psnt  clause,  but  with  the  names  of  the 
ptners  for  the  time  being  in  the  sd  firm  of  A.  &  Go.  substituted 
for  the  names  of  the  sd  A.  &  B.,  &  with  such  other  alterons  as 
the  deaths  of  pties  or  other  changes  of  circes  may  require]. 
Thbn,  &c. 


V. 

BOND  by  an  Intended  Husband  for  securing  a  Sum  of 
Money  to  ike  Intended  Wife  in  case  of  htr  SuBvrviNa 
him.  Yabiations  where  it  is  to  Exebgise  a  general 
Testamentabt  Powbb  of  Appointment  in  her  favour  (6). 

Bond  from  A.y  intd  htbsbdy  to  C.  d  2).,  trees^  see  pp.  204, 
205. 

Recital  of  intd  marre  betn  A.  d  B.,  [^dt  instrumts  creatg  power  B«eitals. 
ofapptvnt,  if  any. 2    And  whas  upon  the  treaty  for  the  sd  intd  Agroement 
marre,  it  was  agrd  that  in  conson  of  such  marre,  the  sd  A.  ^^*^''** 
shd  secure  to  the  sd  B.  the  sum  of  £ ,  in  the  event  of  her 

(6)  It  is  safer  until  a  decision  as  to  the  effect  of  the  Married  Women's  As  to  ante- 
Property  Act,  1882,  on  an  ante-nnptial  contract  of  this  nature,  appears  to  nuptial 
give  the  bond  to  trostees.    As  to  the  effect  of  such  ante-nuptial  contracts  contracts 
under  the  old  law,  see  FUtgerald  v.  FitugeraU,  L.  B.  2  P.  C.  83 ;  and  as  to  J^^J 
post-nuptial  contracts,  see  Butler  ▼.  Butler,  14  Q.  B.  D.  831, 16  Q.  B.  D.  374.  gj^^  ^£f^ 

An  obligation  for  payment  of  money  after  death  constitutes  a    debt  tuwTt- 

IHroreable  in  the   bankruptcy  of   the  obligor ;  Bamett  ▼.  King,  [1891]  1  niptcy  of 

Ch.  4.  obligor. 

p  2 
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Burvivg  him,  by  enterg  into  the  above- written  bond  with  the 
sd  G.  &  D.,  as  trees  for  the  sd  B.,  with  such  condon  for  makg 
OoDdttiim.  void  the  same  as  is  hrunder  written :  NOW  THE  CONDON, 
&c.,  that  if  the  sd  intd  marre  shl  take  place  within  six  calr 
months  from  the  date  of  the  above-written  bond,  &  the  sd  B. 
shl  survive  the  sd  A.,  &  the  exs  or  ads  of  the  sd  A.  shl  pay 
[oTy  the  sd  A.  shl,  by  his  will  or  any  codl  thto  in  exercise  of 
the  sd  power  of  apptmt,  bequeath  or  direct  to  be  pd  or  orwise 

secure  (a)]  to  the  sd  B.  the  sum  of  £ ,  to  be  pd  to  her  or 

her  exs  or  ads  within calr  months  after  the  dece  of  the 

sd  A.  witht  any  dedon,  &  the  same  shl  be  duly  pd  accdly 
witht  any  dedon,  or  if  the  sd  intd  marre  shl  not  take  place 
within  six  calr  months  from  the  date  of  the  above-written 
bond,  or  if  the  sd  B.  shl  not  survive  the  sd  A.,  Then,  &c: 


VI. 

BOND  Jrom  a  Lessee  and  Surety  for  Payment  of 

Rent,  die. 

Jt  <t  sevl  bond  from  A.,  the  lessee,  dk  J3.,  the  surety,  to  C,  the 

lessor,  see  pp.  204,  205. 

Beoitals.  Recital  of  lease  from  C.  to  A.:  And  whas  the  sd  lease  was 

agrd  to  be  grted  by  the  sd  C.  upon  condon  that  the  above 

Agreement  bounden  B.  shd  join  as  a  surety  with  the  sd  A.,  in  a  bond  for 

for  bond,     jj^^  ^^^  paymt  of  the  rent  reserved  by  [&  pformce  of  the  covts 

Condition.    &  condons  contd  in]  the  sd  lease :  NOW  THE  CONDON,  &c., 

that  if  the  sd  A.,  his  exs,  ads,  or  assns,  or  the  sd  B.,  his  hrs, 

exs,  or  ads  shl,  durg  the  continuce  of  the  sd  lease,  duly  pay  to 

the  sd  C,  his  hrs  [or,  if  an  underlease,  exs,  ads]  or  assns,  the 

rent  thby  reserved  upon  the  respive  days  thby  appted  for 

paymt  thof ,  or  within days  next  after  such  respive  days 

As  to  core-        (<i)  ^  covenant  to  exercise  a  testamentary  power  of  appointment  in  a 

nant  to         particnlar  way,  or  not  to  exercise  it  in  any  other  way,  is  not  specifically 

exercise  a      enforceable,  and  could    only    be  made  the  foundation  of    an  action  for 

testa- 

mentATv        damages  against  the  representatives  of  the  covenantor ;  but,  if  the  power 

power  of       ^  exercised  in  contravention  of  the  covenant,  the  appointed  fund  would 

appoint-        be  assets  for  payment  of  debts,  including  the  debt  under  the  covenant; 

ment.  Bs  Fwrhin,  [1892]  3  Ch.  510. 
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lA  ehl  dorg  the  continace  of  the  sd  lease  duly  observe  &  pform 
all  t  singr  the  covts  &  condons  thrin  contd,  &  on  the  pt  of  the 
sd  A.,  his  exs,  ads,  &  assns,  to  be  observed  &  pformed] :  And 
so  that,  &c.,  givg  time  for  paymt  of  rent,  dtc,^  not  to  dischge  B.^ 
p.  210>  mutatis  mutandisy  Thbn,  &c. 


vn. 

BOND  by  a  Bent    Collbctor  or  other  Agent  to 

Account  (6), 

Bond  from  A.  to  B.,  see  pp.  204,  205. 

Recital  of  apptmt  of  A.:  NOW  THE  CONDON,  &c.,  that  if 
the  above  bonnden  A.,  his  exs  or  ads,  shl  at  all  times  hrafter 
whenever  reqnired  by  the  sd  B.,  his  [hrs]  exs,  ads,  or  assne, 
render  to  him  or  them  a  true  &  full  acct  of  all  sums  of  moy 
reced,  pd,  &  disbursed  by  the  sd  A.,  as  such  recer  [agent]  as 
afsd,  or  orwise  for  or  on  acct  of  the  sd  B.,  his  [hrs]  exs,  ads, 
or  assns,  &  shl  duly  pay  to  the  sd  B.,  his  [hrs]  exs,  ads,  or 
assns,  on  demand  all  &  every  the  sum  &  sums  with  or  for  wch 
the  sd  A.,  his  exs  or  ads,  shl  be  chgeable  or  acctable  in  respt 
of  such  receivership  [agency]  as  afsd,  togr  with  all  costs, 
damages,  &  expses  occasioned  by  any  default  on  the  pt  of  the 
sd  A.  in  the  pformce  of  his  duties  as  such  recer  [agent]  as 
afsd,  &  shl  at  any  time  on  demand  pduce,  transfer,  or  deliver 
to  the  sd  B.,  his  [hrs]  exs,  ads  or  assns,  all  sees,  books,  & 
papers  belongg  to  him  or  them  wch  shl  be  in  the  hands  or 
custody  of  the  sd  A.,  his  exs  or  ads,  togr  with  the  legal  or 
pper  rects  or  vouchers  for  the  pajmits  &  disbursemts  a&d, 
Thbn,  &c. 

(6)  Private  bonds  of  this  kind  are  probably  mnoh  less  common  than 
formerly,  owing  to  the  action  of  the  guarantee  societies.  For  cases  of 
actions  on  such  bonds,  see  Belfcut  Banking  Co.  y.  Hamilton,  12  L.  B.  (Ir.) 
106,  and  Quardians  of  Thornbury  y.  Qreet^ield,  Law  Journal  Newspaper, 
1887,  pw  462;  Mayor  of  IhirhamY.  Fowler,  22  Q.  B.  D.  894. 
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vm. 


BOND  iviih  Two  Sureties  for  the  Fidelity  of  a  Clerk  or 
other  person  in  the  Employment  of  a  sole  Tradeb  or 
Firm  {so  as  to  Keep  Alive  the  Oblioation  notwith- 
standing any  Ghanoe  in  the  Persons  carrying  on  the 
business)  or  a  Pubuc  Company  ;  the  Sureties  being 
Liable  to  a  Limited  Amount.  Variation  where  the 
Clerk  is  Elected  Annually  by  a  Company  (a). 

Jt  d  sevl  bond  from  A.  (clerk)  d  B.  d  C.  {sureties)^  to  D.  or 
D.  d  jB.,  "  carrying  on  business  in  co-ptnp  togr  as,  &c.,"  or  to 

« the Co,"  see  p.  205. 

Baeitali.  Whas  the  sd  D.  [&  E.],  or,  "  the  sd  Co,"  has  [have]  agrd 

Seniot.       to  take  the  above-named  A.  into  his  [their]  service  as  clerk, 

or  to  act  in  such  other  capacity  as  the  sd  D.  [&  E.],  or  other 

the  pson  or  psons  for  the  time  being  carrying  on  the  above- 

mentd  business  of ,  or,  **  the  Board  of  Dirors  of  the  sd 

Co,"  may  from  time  to  time  require  or  appt,  or  as  may  be 
from  time  to  time  agrd  upon  with  the  sd  A.  [for  the  period  of 

1  yr  from  the day  of ],  upon  the  sd  A.  &  the  sd  B. 

&  C,  as  sureties  for  him,  enterg  into  the  above-written  bond 

or  obligon  for  the  fidelity  of  the  sd  A.,  while  in  such  employmt 

Security  to   as  afsd :  [And  whas  the  sd  A.  may  hrafter  be  re-elected  to  or 

oontinae.      continued  in  such  office  from  time  to  time  for  some  further 

period  or  periods,  &  it  is  intd  &  agrd  that  this  secy  shl  be  & 

remain  in  force  durg  the  whole  of  the  time  durg  wch  the  sd 

A.  shl  be  in  the  service  of,  or  employed  by  the  sd  Co  in  such 

Condition,    capacity  or  in  any  other  capacity]  (b),     NOW  THE  CONDON, 

&c.,  that  if  the  sd  A.  shl  at  all  times  hrafter,  so  long  as  he  shl 

be  in  the  service  or  employmt  of  the  sd  D.  [&  E.  or  eir  of 

them]  alone  or  jtly  with  any  other  pson  or  psons  who  may 

from  time  to  time  carry  on  the  sd  business  of in  ptnp 

with  him  [them  or  eir  of  them],  or  of  any  other  pson  or  psons 

(a)  Forms  of  bonds  of  this  kind  are  given  in  some  statutes,  e.g,,  in  the 
schedule  to  the  Building  Societies  Act,  1874.  See  notes  to  Precedent  IV.» 
ante. 

(b)  If  the  office  be  an  annual  one,  due  performance  for  one  year  wou  d, 
unless  otherwise  provided,  satisfy  the  bond;  2  Wms.  Saunders,  415  h, 
note  (h). 
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who  may  hrafter  carry  on  such  buBiness  after  the  death  or 
retiremt  of  the  sd  D.  [or  E.],  or,  *'  of  the  sd  Co,"  as  clerk  or 
in  any  other  capacity  [whether  by  virtue  of  his  psnt  apptmt 
to  such  office  or  of  any  reapptmt  thto  or  orwisej  faithfully, 
honestly,  &  diligently  pform  &  dischge  the  sd  service  &  all 
the  duties  wch  may  devolve  upon  the  sd  A.,  as  such  clerk  or 
orwise  as  afsd,  &  shl,  whenever  required,  duly  &  faithfully 
acct  for  &  pay  or  deliver  to  the  sd  D.  [&  E.,]  or  the  pson  or 
psons  from  time  to  time  carrying  on  the  sd  business  as  afsd, 
or  the  exs  or  ads  of  him,  them,  ot  any  of  them,  or,  ''  to  the 
sd  Co,"  for  all  moy,  goods,  &  ppty  whatsr  for  or  with  wch  the 
sd  A.  may  be  in  anywise  acctable  or  chgeable  as  such  clerk  or 
orwise  as  afsd:  Or,  in  case  the  sd  A.,  B.,  &  C,  or  any  of 
them,  their  or  any  of  their  hrs,  exs,  or  ads  shl,  when  required, 
make  satisfon  to  the  sd  D.  {&  E.,]  or  the  pson  or  psons  from 
time  to  time  carrying  on  the  sd  business  as  afsd,  or  the  exs 
or  ads  of  him,  them,  or  any  of  them,  or,  "to  the  sd  Co,"  for 
all  moys,  goods,  or  ppty  wch  may  be  lost,  misapphed,  or 
unlawfully  disposed  of  by  the  sd  A.  while  in  such  service  or 
employmt  as  afsd,  or  shl  not  be  duly  accted  for  or  pd  or 
delivered  as  afsd;  &  shl  keep  the  sd  D.  [&  E.,  &  each  of 
them,]  &  such  pson  or  psons  as  afsd,  &  the  exs  or  ads  of 
him,  them,  &  every  of  them,  or,  "  the  sd  Co,"  indemnified 
agst  all  losses,  damages,  &  expses  whatsr,  by  reason  or  in 
conseqce  of  any  such  act  or  default  of  the  sd  A. :  And  so  that  Gmng 
any  forgiveness  or  forbearce  on  the  pt  of  the  psons  or  pson  ^^^JS? 
from  time  to  time  carrying  on  the  sd  business,  or  the  exs  or  liability  of 
ads  of  any  such  psons  or  pson  or  any  of  them,  or,  **  the  sd  ^^^^^^ 
Go,"  towards  the  sd  A.  in  respt  of  his  failure  or  neglect  to 
pform  such  services  &  duties,  or  to  make  such  paymts  as  afsd, 
shl  not  in  any  way  rele  or  exonerate  the  sd  B.  &  C,  or  eir  of 
them,  their  or  eir  of  their  hrs,  exs,  or  ads,  in  respt  of  their  or 
his  liability  under  the  above- written  bond  :  But  so  also  that  Limitatioii 
each  of  them,  the  sd  B.  &  C,  or  his  hrs,  exs,  or  ads,  shl  not  of  i^tt<S 
septely  or  individually  be  liable  to  pay  a  larger  sum  than 
£ ,  by  virtue  of  the  above-written  bond.  Then,  <fec. 
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IX. 


BOND  by  a  Person  in  an  Office  of  Public  Trust,  with 

Surety  to  Account  (a). 

Jt  dt  8€vl  bond  from  A.  dk  B,  to  C.  (fc),  see  pp.  204,  205 : 
THE  CONDON,  &c.,  that  if  the  sd  A.,  his  ex  or  ads,  shl  from 
time  to  time  &  at  all  times  hraf ter  duly  &  faithfully  acct  for, 
apply,  pay,  transfer,  &  deliver  up  all  &  every  the  sum  &  sums 
of  moy  &  ppty  wch  shl  come  to  the  hands  or  posson  of  him, 
the  sd  A.,  or  for  or  with  wch  he  shl  be  chgeable  or  acctable 

by  virtue  of  his  office  of ,  or  in  conseqce  of  his  apptmt 

to  such  office  [accdg  to  the  diron  &  true  intent  &  meang  of 

the  statute  of  the & yrs  of  the  reign  of  her  pent 

Majesty,  chapter ,  intituled,  &c.,  or  any  other  statute  or 

statutes  or  rules  or  regulons  wch  may  hrafter  from  time  to 
time  be  in  force  for  regulatg  the  sd  office  or  in  relon  thto] : 
And  so  that,  &c.,  givg  time  not  to  affect  liability  of  surety, 
d  limon  of  liability  of  surety,  p.  215,  mutatis  mutandis, 
Then,  &c. 


X. 

SUEETYSHIP  Bond /or  a  Public  Officer,  . for  a  limited 
amount  {the  Principal  not  being  a  Party)  (c). 

Bond  from  A.,  surety,  to  B.  d  C.  (d),  d  the  survor  of  them, 
his  exs  or  ads,  see  pp.  204,  205. 

Recital  of  apptmt  ofD.  to  office,  dc. :  NOW  THE  CONDON, 
&c.,  that  if  the  sd  D.  shl  from  time  to  time  &  at  all  times 
well  &  truly  pform  &  fulfil  all  the  duties  required  by  the 
statute  made,  &c.,  or  any  other  statute  now  in  force  or  hrafter 

to  be  passed  in  any  way  relatg  to   the  office  of  ,  or 

required  by  any  rule  or  regulon  htofore  made,  or  hrafter  at 
any  time  or  times  to  be  made  in  psuance  of  any  such  statute 

(a)  See  variations  in  the  last  precedent  where  the  office  is  an  annual  one. 
(h)  The  i)erson  to  be  made  obligee  will  be  determined  by  statute  or  the 
practice  of  the  office. 

(c)  See  variations  in  Precedent  VIII.,  where  the  office  is  an  annual  one. 

(d)  The  person  to  be  made  obligee  will  be  determined  by  statute  or  the 
practice  of  the  office. 
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or  orwise  to  be  pformed  by  him  the  sd  D.  as  such as 

afsd,  &  shl  well  &  faithfully  exte  all  the  trusts  reposed  or 

wch  shl  or  may  be  reposed  in  him  as  such ,  or  in  case  of 

any  default  or  defaults  thrin  if  the  sd  D.,  his  hrs,  exs,  or  ads 
shl  from  time  to  time  pay  to,  some  public  officer,  for  the  time 
being  for  the  use  of  the  pson  or  psons  who  shl  or  may  be 
entled  thto  or  intted  thrin  all  such  moys  as  shl  or  may  be 
payable  by  or  chgeable  to  the  sd  D.,  his  hrs,  exs,  or  ads,  for 
or  in  respt  or  in  conseqce  of  such  default  or  defaults,  or  if  the 
fid  A.,  his  hrs,  exs,  or  ads,  shl  pay  such  moys  to  an  amt  not 

exceedg  in  the  whole  £ ,  And  so  that,  &c.,  givg  time  not  to 

affect  liability  of  surety ^  see  p.  215,  Then,  &c. 


XL 

BOND  hy  Subbtt  for  the  due  Observance  hy  another  oj 

Abticles  q/*  Partnership  (e). 

Bond  from  A.,  surety,  to  B,  <£  C,  see  pp.  204,  205. 

Recite  articles  of  ptnp  betn  J5.,  C,  cf  D. :  And  whas  it  was  Recitals. 
pt  of  the  arrangemt  for  takg  the  sd  D.  into  the  sd  ptnp  that  Agreement 
the  sd  A.  shd  enter  into  &  exte  a  bond  for  the  due  observce  ^^^  *^^' 
by  the  sd  D.  of  the  sd  articles  of  ptnp :  NOW  THE  CONDON,  Condition. 
&c.,  that  if  the  sd  D.  shl  faithfully  pform  &  observe  all  & 
every  the  terms,  provons  &  agrmts  in  the  sd  articles  of  ptnp 
contd  Sc  on  his  pt  to  be  pformed  &  observed,  &  if  the  sd  A., 
his  hrs,  exs,  or  ads,  shl  at  all  times  hrafter  keep  indem- 
nified the  sd  B.  &  G,  &  their  respive  hrs,  exs,   &  ads  from 
all  losses,  costs,  chges  &  expses  wch  they  or  any  of  them 
shl  or  may  incur  or  sustain  by  reason  of  the  breach  or  non- 
pformce  on  the  pt  of  the  sd  D.  of  any  of  the  terms,  provons  & 
agrmts  afsd,  or  by  reason  of  the  sd  D.  not  duly  pformg, 
observg,  &  complying  with  any  award  made  by  any  arbitrors, 
arbitror  or  umpire  appted  under  the  provons  for  refce  contd 
in  the  sd  articles  of  ptnp  (/)  so  &  in  such  mner  that  he,  the  sd 

(c)  A  suretyslup  bond  for  the  obseryance  of  any  other  kind  of  agree- 
ment may  be  readily  framed  from  this. 

(/)  In  the  absence  of  special  agreement  the  snrety  is  not  bound  by  a 
judgment  or  award  against  the  principal ;  E«  parte  Young,  17  Ch.  D.  668. 
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A.,  his  hrs,  exs  &  ads,  shl  be  answerable  to  the  sd  B.  &  C.  & 
their  respive  exs  &  ads  for  such  losses,  costs,  chges  &  expses 
in  the  same  mner  as  if  he  the  sd  A.  had  been  a  pty  to  the 
sd  articles  of  ptnp,  &  had  been  thby  constituted  a  ptner  in 
the  sd  business  in  the  place  of  the  sd  D.,  &  had  entd  into  the 
agrmts  &  engagemts  thrin  contd  on  the  pt  of  the  sd  D.,  & 
not  further  or  orwise,  But  so  that  any  alteron  wch  may  be 
made  in  the  terms  of  the  sd  contract  of  ptnp  or,  &c.^givg  tivu, 
dc,  not  to  affect  liability  of  suretyy  p.  215,  mittatis  mutaiidis. 
Then,  &c. 


Recital  of 

bailding 

contract. 


Condition. 


Alteration^ 
of  contract, 
Ac ,  not  to 
release 
sureties  (&). 


BOND  by  Contractor  with  two  Sureties  for  performance 

of  a  Building  Contract  (a). 

Jt  d'  sevl  bond  from  A.,  the  contractor  y  dk  B.  d  C,  the  stiretieSy 
to  D.,  the  employer,  see  p.  204. 

Whas  the  sd  A.  has  by  an  agrmt  in  writg  dated,  &c.,  & 
made  betn  the  sd  A.  of  the  one  pt,  &  the  sd  D.  of  the  other 
pt,  entd  into  a  contract  for  bldg  a  house  at,  &c. :  NOW  THE 
CONDON,  &c.,  that  if  the  sd  A.,  his  exs  or  ads,  shl  duly 
pform  &  observe  all  the  stipulons  &  agrmts  contd  in  the  sd 
contract  &  on  his  &  their  pt  to  be  pformed  &  observed :  And 
so  that  any  alteron  wch  may  be  made  by  agrmt  betn  the  sd  A. 
&  D.,  his  [hrs]  exs  or  ads,  in  the  terms  of  the  sd  contract  or 
the  nature  of  the  work  to  be  done  thrunder,  or  the  givg  by 
the  sd  D.,  his  [hrs]  exs  or  ads,  of  any  extension  of  time  for 
pformg  the  sd  contract  or  any  of  the  stipulons  thrin  contd 
&  on  the  pt  of  the  sd  A.  to  be  pformed  or  any  other  forgive- 
ness or  forbearce  on  the  pt  of  the  sd  D.,  his  [hrs]  exs  or  ads 
to  the  sd  A.  his  exs  or  ads,  shl  not  in  any  way  rele  the  sd 
B.  &  C.  or  eir  of  them  or  eir  of  their  hrs,  exs,  or  ads  from  their 
or  his  liability  under  the  above  written  bond.     Then,  &c. 


(a)  See  notes  to  Precedent  IV.,  ante, 

(h)  As  to  what  would  amount  to  such  an  alteration  in  the  position  of  the 
sureties,  in  a  case  of  this  kind^  as  to  release  them  from  the  contract,  see 
Mayor,  Sfc,  of  RvU  v.  Harding,  [1892]  2  Q.  B.  404. 


\ 
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XUI. 


BOND  not  to  carry  on  a  certain  Trade  or  Business  idthin 
certain  Limits  (c).  Variation  where  a  Sum  is  fixed  as 
Liquidated  DAMAGEs/or  any  default. 

Bond  from  A.  to  B.,  see  p.  204. 

Recitals  of  ike  drees  under  wch  the  bond  is  given:  And 
WHAS  the  sd  A.   has  agrd  with  the  sd  B.  that  he  (d)  will 

not  set   up  or  carry  on  the  business  of  afsd  in  the 

sd  town  of    or   within miles    thof,   or    soUcit 

the  custom  of  any  of  the  customers  of  the  sd  B.  as  hinafter 

mentd  [or  orwise  to  pay  to  the  sd  B.  £ ,  as  liquidated 

damages] :   But  so  that  nothg  hnn  contd  shl  prejudice  or  Reserra- 
affect  the  rt  of  the  sd  B.,  his  exs,  ads,  or  assns,  to  restrain  by  ^^^l^ 
injon  any  breach  on  the  pt  of  the  sd  A.  of  the  sd  agrmt,  &  to  sue  for  in- 
reeover  damages  agst  him  or  his  exs  or  ads  for  any  antecedent  ^^^^^ 
breach  thof,  in  lieu  of  takg  pcdgs  agst  him  or  them  under  the 
above-written  bond  (e) :  NOW  THE  CONDON,  &c.,  that  if  the  ConditioD. 

sd  A.  {d)  shl  not  at  any  time  hrafter  [durg yrs  from  the 

date  of  the  above- written  bond]  directly  or  indirectly,  &  eir 
alone  or  in  ptnp  with  or  as  agent,  clerk  or  servant  of  any  other 
peon  or  psons  or  orwise  howsr  set  up  or  carry  on  the  trade  or 

business  of ,  or  any  branch  thof,  or  any  trade  or  business 

connected  thwith,  or  buy,  sell,  or  orwise  deal  in  any  of  the 

articles  of  the  sd  trade  or  business  within  the  sd  town  of , 

or  within  miles  from  the  [town-hall  thof],  witht  the 

consent  in  writg  of  the  sd  B.,  or  of  the  pson  or  psons  for  the 
time  being  carrying  on  the  trade  or  business  now  carried  on 

by  the  sd  B.  at afsd,  being  first  obtained  for  that  ppose ; 

And  if  the  sd  A.  (d)  shl  not  eir  by  himself  [herself  ]  or  by  any 
other  pson  or  psons,  eir  on  behalf  of  himself  [herself  ]  or  any 
other  pson  or  psons,  at  any  time  hrafter  [durg  the  sd  term 

(c)  As  to  bond  in  restraizit  of  trade,  see  ante,  p.  30,  note  (g). 

(d)  "  or  his  wife  or  widow,"  see  Smith  v.  Hancock,  [1894]  2  Ch.  377; 
and  make  oonseqaential  alterations. 

(e)  As  to  when  an  injunction  wiU  be  granted  to  restrain  an  act  against  Injunetion 
which  a  bond  is  g^ven,  see  Coles  v.  Sims,  5  De  G.  M.  &  G.  1  ;  Howard  y.   when 

Wood«ord,  13  W.  B.  182  ;  Foa  y.  Seard,  88  Beav.  327  ;  Palmer  v.  MaUet,  36  «»a*ed.  ^ 

Ch,  D.  411 ;  Lmdtm,  S^c,  Bank  ▼.  Priit,  W.  N.  1887,  137,  81  Sol.  J.  607  j 
ISiaXwMl,  ifc.  Bank  ▼.  MarsKaU,  40  Oh.  D.  112. 


J. 
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of 


yrs],  solicit  or  endeavonr  to  obtain  the  custom  or 


FroTision 
for  liqai- 
dated  dam- 
ages (6). 


connon  of  any  of  the  psons  who  are  now  [or  may  hrafter 
from  time  to  time  while  the  sd  A.  shl  be  in  the  service 
of  the  sd.B.  be]  (a),  the  customers  of  the  sd  B.  or  of  the  pson 
or  psons  for  the  time  being  carrying  on  his  sd  trade  or  busi- 
ness in  or  in  connon  with  such  trade  or  business :  [Ob,  in  the 
event  of  the  sd  A.  his  wife  or  widow  in  any  respt  failg  to 
observe  any  of  the  condons  hinbfe  expd,  then  &  in  such  case  if 
the  sd  A.,  his  exs  or  ads,  shl  forthwith  pay  to  the  sd  B.,  his 

exs,  ads,  or  assns,  the  sum  of  £ as  liquidated  &  ascertained 

damages  for  such  default,  &  not  as  a  penalty,  vdtht  any 
dedon :]  Then,  &c.  (c). 


Penalties 
and  liqui- 
dated 
Usmsgee. 


Agree- 
ments in 
restraint 
of  trade ; 
penal 
dauses. 


(a)  See  Baines  v.  Oeary,  85  Oh.  D.  154 ;  ante,  p.  81,  note. 

(6)  The  question  whether  the  Biun  named  is  to  be  taken  as  a  penalty 
or  as  liquidated  damages  turns  on  the  intention  of  the  parties,  to  be 
oollected  from  the  whole  instrument,  and  the  mere  use  of  the  teim 
"penalty"  or  "liquidated  damages/'  is  not  sufficient  by  itself  to  deter* 
mine  the  question,  Betts  ▼.  Bureh,  4  H.  &  N.  506 ;  see  Elph.  N.  A  C.  Intezp. 
pp.  428  et  seq.,  where  the  cases  are  oollected.  It  has  been  repeatedly  held 
that,  where  the  same  sum  is  stipulated  as  recoverable  for  the  breach  of 
every  article  in  the  agreement,  whether  important  or  unimportant,  it  will 
be  regarded  as  a  penalty,  notwithstanding  that  the  agreement  declares  not 
only  affirmatively  that  it  shall  be  taken  as  liquidated  damages,  but  also 
negatively  that  it  shall  not  be  taken  as  a  penalty.  But  the  parties  may  by 
agreement  settle  the  amount  of  damages,  uncertain  in  their  nature,  in 
respect  of  the  performance  or  omission  of  a  particular  act  at  such  sum  as 
they  may  agree  upon  as  liquidated  damages.  See  1  Wms.  Saunders,  58  h, 
note  (d) ;  Lea  v.  Whitaker,  L.  E.  8  C.  P.  70 ;  Uagee  v.  LaveU,  L.  R.  9  C.  P. 
107 ;  Be  Neuman,  4  Ch.  D.  724 ;  Law  v.  L.  B.  of  Bedditeh,  [1892]  1  Q.  B.  127; 
Elphinstone  (Lord)  v.  Monkland  Co.,  11  App.  Ca.  332.  The  authorities  on 
this  subject  were  elaborately  reviewed  by  the  Court  of  Appeal  in  WalUe  v. 
Smith,  21  Ch.  D.  243. 

As  to  the  construction  and  effect  of  penal  clauses  in  agreements  not  to 
carry  on  trade,  see  Avery  v.  Longford,  Eay,  663 ;  LeighUm  v.  Wales,  8 
M.  &  W.  546 ;  Greeny,  Price,  13  M.  &  W.  696,  8,  C,  in  error,  16  M.  &  W. 
346;  Oalsworthy  v.  Strutt,  1  Ex.  659;  Atkyna  v.  JTinnier,  4  Ex.  776; 
Sainter  v.  Ferguson,  7  C.  B.  716 ;  Mercer  v.  Irving,  El.  Bl.  &  £1.  563  ;  J2ey- 
nolds  V.  Bridge,  6  El.  &  BL  528.  It  is  not  clear  tiiat  the  clause  in  the  text 
does  not  fall  within  the  above  rule,  so  that  the  sum  named  would  be  held 
to  be  a  penalty  only ;  but  it  is  difficult  to  frame  a  clause  which  would  be 
effectual. 

(c)  A  deed  of  covenant  might,  in  this  case,  be  more  convenient. 
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XIV. 

BOND  to  Resign  a  Livimo  {d). 

Bond  from  A.  to  B.,  see  p.  204. 

Whas  the  above-named  B.,  as  the  patron  of  the  vicarage  or  Recital. 

livg  of in  the  coy  of ,  wch  is  now  vacant,  has  agrd 

k  intends  forthwith  to  psnt  the  above  bounden  A.  thto,  upon 

the  Condon  or  onderstandg  that  the  sd  A.  shl,  at  the  request 

of  the  sd  B.,  or  the  patron  or  patrons  for  the  time  being  of  the 

sd  livg,  resign  &  relinquish  the  same  to  the  intent  that  the  sd 

B.  or  such  patron  or  patrons  may  psnt  thto  G.  or  D.  (two  of 

the  sons  of  the  sd  B.),  if  &  when  eir  of  such  sons  shI  be  of  a 

snfft  age  &  qualified  to  hold  the  same,  &  that  the  sd  A.  shl 

enter  into  the  above- written  bond  for  the  due  pformce  of  the 

sd  engagemt,  vdth  such  condon  for  makg  void  the  same  as  is 

hinafter  contd :  NOW  THE  CONDON,  &c.,  that  if  the  sd  A.  Condition. 

shl  be  duly  presented,  instituted,  &  inducted  to  the  sd  vicarage 

or  livg  of ,  &  eir  of  them,  the  sd  C.  &  D.  shl,  durg  the 

life  of  the  sd  A.,  attn  a  sufft  age  &  become  qualified  to  hold 
the  sd  vicarage  or  livg,  &  the  sd  A.  shl,  within  one  calr  month 
after  reqt  in  writg  in  that  behalf  made  to  him  or  left  at  his 
osnal  or  last-known  place  of  abode,  by  &  at  the  costs  &  chges 
of  the  sd  B.,  or  the  patron  or  patrons  for  the  time  being  of  the 
sd  vicarage  or  livg,  absolutely  resign,  relinquish  &  yield  up 
the  sd  vicarage  or  livg  with  all  the  rights  &  appurts  thof,  & 

(d)  A  general  resignation  bond,  %,e,,  a  bond  whereby  the  obligor  binds   As  to  bonds 
himself  to  resign  a  living  at  the  request  of  the  patron,  generally,  is  void ;   to  resign 
Bithop  of  Londim  y.  Ffytche,  2  Br.  P.  G.  211.    A  bond  to  resign  in  favour  of  ^^^^"^ 
one  of  two  named  persons  was  held  void  in  FUtcher  y.  Lord  Sondes,  1  Bligh, 
K.  S.,  144;  but  an  Act,  7  &  8  Geo.  4,  c.  25,  was  passed,  giving  validity  to 
inch  bonds  executed  before  9  Apr.  1827.    By  9  Geo.  4,  c.  94,  a  bond  to  resign 
in  favour  of  one  person  or  one  of  two  persons  named  and  described  therein  is 
tendered  valid,  if  executed  before  presentation,  nomination,  collation  or 
appointment  of  the  oblig6r  (s.  1),  and  if,  two  persons  being  named,  each  is 
within  the  degree  of  relationship  therein  defined  to  the  patron  (s.  2),  and 
provided  the  bond   be  deposited  in  the    diocesan   registry  within    two 
months  of  its  date  (s.  4).    A  presentation  is  valid  under  an  engagement 
entered  into  by  such  a  bond  (s.  3).    The  resignation  must  state  the  engage- 
ment entered  into  by  a  bond  of  this  kind,  and  the  name  of  the  person  on 
whose  behalf  it  is  made ;  and  it  will  be  void  if  the  person  named  be  not 
presented  within  six  months  (s.  5).    The  Act  is  only  applicable  to  oases  of 
patronage  as  private  property  (s.  6). 


^ 


all  the  este  &  intt  of  the  sd  A.  in  the  eame,  &  procure  sach 
resignoQ  to  be  duly  accepted  bo  that  the  sd  vicarage  or  livg 
may  within  Bach  mouth  become  vacant,  to  the  intent  that  the 
sd  B.,  or  Buch  patron  or  patronB  as  afsd,  may  be  enabled  to 
psnt  thto  auch  one  of  them,  the  sd  C-  &  D.,  as  the  sd  B.,  or 
such  patron  or  patrons  as  afed,  ehl  think  fit,  or  in  case  the  sd 
A.  shl  not  be  duly  presented,  instituted,  &  inducted  to  the 
!id  vicarage  or  livg  as  afsd,  or  in  case  neir  of  them,  the  sd  C. 
it  D.,  shl  durg  the  life  of  the  sd  A.  attn  a  BufFt  age  &  become 
qualified  to  hold  the  same,  or  in  case  no  such  reqt  as  afed  sbl 
be  made  to  the  sd  A.  by  the  sd  B.,  or  such  patron  or  patrons 
as  afsd,  Then  &  in  any  of  the  sd  cases,  &c. 


XV. 

POST-OBIT  Bond  with  Variatioji  where  a  Substj  joint. 

Bond  from  A.  to  C,  or  jt  d  eevl  bond  from  A.,  ppol,  t£  B., 
surety,  to  C,  tee  pp.  204,  205. 
Recitals.         Whas  the  above  bounden  A.  is  in  expecton  of  succeedg  to  a 
Eipecu-      considerable  sum  of  moy  or  other  ppty  upon  the  death  of  D., 

''""■  of,  &c. :  And  whas  the  ad  A,  is  now  of  the  age  of yra  or 

^'^'         thraboute  &  in  good  health,  &  the  sd  D.  is  of  the  age  of or 

.AgretiDGDt.  ^rabouts :  And  whas  the  sd  A.  havg  occasion  for  the  sum 

cf  £ to  supply  his  immediate  wants,  has  applied  to  the 

(ibove-named  G.  to  lend  bim  the  same,  wch  the  sd  G.  has  agrd 
to  do  upon  the  sd  A.  [&  the  sd  B.  as  his  surety]  enterg  into 
the  above- written  obligon,  with  such  condon  for  makg  void  the 
same  as  is  hinafter  contd,  for  securg  the  repaymt  to  the  sd  C. 

cf  the  sum  of  £ in  case  the  sd  A.  shl  survive  the  ad  D., 

Alternative  but  not  orwise :    \or,   And  whas  the  above-named  C.  has 
ii^iDcnt.  contracted  with  the  above-named  A.  for  the  pchase  of  the  sum 

of  is ,  to  be  pd  to  the  sd  C.  in  case  the  sd  A.  shl  survive 

the  sd  D.,  but  not  orwise,  for  the  price  or  sum  of  £ : 

And  whas  upon  the  treaty  for  the  pchase  of  the  sd  contingent 

HUm  of  £, ,  it  was  also  agrd  that  the  paymt  thof  in  the 

event  afsd  shd  be  seed  by  the  above-written  obligon  of  the  sd 
A.  [&  the  sd  B.  as  his  surety] ,  with  such  condon  for  makg 
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void  the  same  as  is  hinafter  contd] :  And  whas  in  psuance  of  Payment  of 

the  sd  agrmt  the  sd  C,  has  pd  the  sd  sum  of  £ to  the  sd  ™^°*^' 

A.,  as  he  the  sd  A.  doth  hby  acknowe :  NOW  THE  CONDON,  Condition. 
&c./'that  if  the  sd  A.  shl  survive  the  sd  D.,  k  the  sd  A., 
his  hrs,  exs,  or  ads,  [the  sd  A.  &  B.  or  eir  of  them,  or  the 

hrs,  exs,  or  ads  of  them  or  eir  of  them]  shl,  within  

ealr  months  after  the  dece  of  the  sd  D.,  pay  or  cause  to  be 

pd  to  the  sd  C,  his  exs,  ads,  or  assns,  the  sum  of  £ ,  witht 

any  dedon,  or  if  the  sd  A.  shl  die  in  the  lifetime  of  the  sd  D., 
Thbn,  &e. 


CONDITIONS   OF   SALE. 


PEELIMINAEY  NOTE. 


The  following  is  a  short  noUoe  of  the  recent  statutory  provisions  (which 
will  apply  unless  excluded  by  the  terms  of  the  contract),  and  of  some  of  the 
principal  points  bearing  on  conditions  and  contracts  of  sale.    Other  points 
are  dealt  with  in  the  notes  to  the  forms. 
1.  As  to  1.  As  to  length  of  title  and  abstract.    By  the  Vendor  and  Purchaser 

title.  Act,  1874,  s.  1,  40  was  substituted  for  GO  years  as  the  commencement  of 

title  under  a  contract  for  the  sale  of  "  land  "  (which  by  62  &  53  Vict  o. 
68,  s.  8,  includes  "messuages,  tenements  and  ^hereditaments,  houses  and 
buildings  of  any  tenure,"  and  extends  therefore  to  incorporeal  as  well  as 
ooiporeal  hereditaments),  except  in  those  cases  in  which  an  earlier  title 
than  60  years  might  hare  been  required  under  the  previous  law;    bat 
this  exception  is  qualified  by  the  enactment  in  the  Conv.  Act,  1881,  s.  8  (8), 
mentioned  in  the  next  paragraph,  making  a  conveyance  a  good  root  ol 
title,  although  made  in  exercise  of  a  power  in  a  previous  instrument. 
Where  the  deed  with  which  the  title  is  to  commence,  though  40  years  old, 
is  exceptional  in  its  nature,  or  might  be  objected  to  as  unsuitable  (e,g.,  a 
voluntary  deed  of  gift :  see  Be  Marsh,  24  Ch.  D.  11),  an  express  stipulation 
stating  its  nature  should  be  inserted. 
Title  prior         By  the  Conv.  Act,  1881,  s.  8  (8),  on  a  sale  of  any  "  property  "  (real  or 
to  a>m-         personal,  see  s.  2),  the  purchaser  is  precluded  from  going  into  the  title 
prior  to  the  time  stipulated  or  prescribed  by  law  for  the  commenoemezit, 
even  though  a  power  exercised  by  an  abstracted  instrument  was  created 
previously  to  such  commencement.    This,  though  sufficient  for  ordinary 
cases,  falls  short  of   the  usual  express  condition  in  the  case  of    a    title 
commencing  with  a  general  devise  in  a  will,  in   not  providing  that  the 
ownership   of  the   testator    shall   be   assumed    (as   to   which    see    Dart, 
v.  &.  P.  338)  ;  and  it  does  not  bar  an  objection  to  the  earlier  title  which 
the  purchaser  may  discover  from  collateral  sources  (see  Nottingham,  ^c, 
Co.  V.  BatUr,   15  Q.   B.   D.    261,    16  Q.  B.  D.  778;    see  also  Wadd€U  v. 
Wolfe,  L.  R.   9  Q.   B.    515 ;   Re  Cox,  [1891]  2  Ch.  109 ;    Dart.   169).      In 
practice,  an  express  provision  barring  objections  in  respect  of  the  anterior 
title  is  still  often  inserted,  and  is  desirable  except  in  simple  cases.    It  is 
to  be  borne  in  mind,    moreover,  that  the  statutory  provision    does  not 
apply  where  the  deed  forming  the  root  of  title  is  itself  defective  on  its  face 
for  want  of  parties  or  of  due  execution  or  otherwise;  and  where  a  con- 
veyance subject  to  a  mortgage  then  existing  and  subsequently  paid  off  is 
made  the  root  of   title,  the  purchaser  (as  is  conceived)  would  have  the 
right,  unless  specially  barred  or  qualified,  to  have  the  previous  title  to  the 
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mortgage  deduced.    See  also  i-nfra,  Spxcial  Conditions,  as  to  oommenoe- 
ment  of  title. 

By  the  Cony.  Act,  1881,  s.  8  (2),  on  a  sale  of  enfranchised  copyhold  or  Bnfran- 
eoatomaiy  land,  the  lord's  title  cannot  be  called  for.    Bat  this  does  not  chiaed 
bar  any  patent  objection  to  sach  title ;  and  it  does  not  of  course  apply  to  oopjholda. 
a  oootract  for  enfranchiseiDent. 

By  the  same  Act,  s.  3  (7),  on  a  sale  in  lots  a  purchaser  of  two  or  more  Abatraot 
ktB  held  wholly  or  partially  under  a  common  title  cannot  require  more  of  title 
than  one  abstract  of  such  title,  except  at  his  own  expense ;  so  that  a  con-  common 
diti(m  on  that  point  is  unnecessary.  to  several 

2.  As  to  leaseholds.    By  the  Y.  k  P.  Act,  1874,  s.  2  (1),  a  purchaser  of 

leaseholds,  whether  held  by  lease  or  underlease,  cannot  call  for  the  title  ^'  ii?*"° 

to  the  freehold.    By  the  Conr.  Act,  1881,  s.  3  (1),  the  purchaser  of  an 

underlease  cannot  call  for  the  title  to  the  leasehold  reversion  (but  he  can   '"^[^7' 

Tsvsraion. 
of  oomse  call  for  an  abstract  of  the  underlease  itself  and  the  dealings 

theiewith,  QtMling  v.  Woo\f,  [1893]  1  Q.  B.  39) ;  and  by  s.  3  (4,  6),  a  pur- 
chaser of  leaseholds  is  to  assume,  unless  the  contrary  appears,  that  the 
lease,  and  (in  the  case  of  an  underlease)  that  every  superior  lease  was  duly 
granted.  These  enactments  would  not  bar  an  objection  on  account  of  any 
defect  in  the  lessor's  title  which  may  be  patent  (such  an  objection  not  being 
covered,  as  is  conceived,  by  s.  3  (3)  of  the  Gonv.  Act,  1881),  or  may  be 
diseovered,  aliunde ;  see  above. 

In  the  case  of  a  sub-sub-lease,  the  provisions  requiring  the  purchaser  to  As  to  sub- 
aaaune  the  validity  of  the  original  and  every  derivative  lease   may  be   sub-lease, 
sufficiently  protective,  although  the  clause,  s.  3  (1),  precluding  the  pur- 
diaaer  from  calling  for  the  title  to  the  leasehold  reversion,  would  seem  to 
apply  only  to  the  immediate  (and  not  to  the  superior)  reversion. 

The  above  provisions  as  to  leaseholds,  both  in  the  Act  of  1874  and  that  Leases  for 
of  1881,  only  apply  to  terms  of  years,  and  not  to  leases  for  lives,  as  to  lives, 
vhiohy  therefore,  the  necessary  conditions  as  to  title  must  be  inserted. 

The  enactment  in  the  Act  oX.  1874  limiting  the  length  of  title  to  40  years   Long  lease- 
would  apply  to  long  leaseholds ;  but  the  creation  of  the  term  would  also  holds, 
have  to  be  shown  :  see  IVend  v.  BwikLey,  L.  B.  6  Q.  B.  213  ;  Dart,  335. 

By  the  Conv.  Act,  1882,  s.  4,  on  the  sale  of  a  lease  granted  under  a  Oontract 
power,  a  preliminary  contract  for  or  relating  to  the  lease  is  not  to  form  for  lease, 
part  of  the  title.    La  the  case  of  a  building  lease  granted  under  the  power 
in  the  Settled  Land  Act,  1882,  the  preliminary  contract  might  be  very 
material  to  the  title  ;  see  fie  Chawner,  [1892]  2  Ch.  192. 

3.  As  to  recitals  being  evidence.    By  the  Y.  k  P.  Act,  1874^  s.  2  (2),  3.  Recitals 
recitals,  statements,  and    descriptions  of  facts,  matters,,  and  parties   in  made  evi- 
instroments  20  years  old  are,  unless  proved  to  be  inaccurate,  to  be  taken  as  ^^^^ 
sufficient  evidence.    It  is  perhaps  necessary  to  point  out  that  this  provision 

does  not  make  a  sub-redtal  evidence.  In  BoUon  v.  London  School  Board,  7 
Ch.  D.  766,  this  was  held  to  apply  to  a  recital  of  the  vendor's  seisin,  so  as  to 
deprive  the  purchaser  of  the  right,  which  he  would  otherwise  have  had,  to 
have  a  40  years'  title  deduced ;  a  strong  decision.  The  statutory  clause  is 
lees  full  than  the  usual  express  condition,  which  extends  to  matters  assumed 
or  implied  as  well  as  to  actual  statements  (but  see  Be  Ifars^,  24  Ch.  D. 
11,  where  the  Act  was  held  to  apply  although  there  was  merely  an  impli- 
cation) ;  and  also  (when  necessary)  makes  recitals  of  documents  evidence 
of  their  contents  and  due  execution,  &c. ;  and  the  clause  only  applies  to 
nles  of  "hereditaments"  (see  above).  An  express  condition  should  be 
K.E. — ^YOL.  I.  q 
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inserted  when  it  is  desired  to  extend  it  to  recitals  in  deeds  less  than  20 
years  old  (as  often  happens) ;  or  to  making  recitals  evidence  of  the  con- 
tents, &o.,  of  deeds  ;  or  on  a  sale  of  personalty. 

4.  As  to  mnnimente  not  in  the  vendor's  possession.  The  Y.  &  P.  Act, 
1874,  8.  2  (3),  debars  the  purchaser  from  objecting  on  aoeonnt  of  the  want 
of  a  legal  covenant  for  production  of  documents,  where  he  would  have  an 
equitable  right  to  their  production ;  but  to  what  cases  this  applies  is  not 
very  dear  (see  Dart,  160) ;  and  the  clause  does  not  apply  to  a  sale  of  per- 
sonalty except  leaseholds  for  years.  See  the  cases  collected,  33  Sol.  J.  695, 
706.    Elph.  Introduction,  110. 

5.  By  the  Conv.  Act,  1881,  s.  3  (4,  6),  on  a  sale  of  leaseholds  (which  in 
this  case  would,  it  is  presumed,  include  a  lease  for  lives,  though  it  would 
be  better  not  to  rely  on  this),  the  receipt  for  the  last  rent  due  under  the 
lease  prior  to  completion  is  made  evidence  of  the  performance  of  the 
covenants  in  the  lease,  and  any  superior  lease,  up  to  oompletion,  and  of 
the  payment  of  the  rent  under  any  superior  lease,  unless  the  oontraiy 
appears.  It  is  conceived  that  this  clause  would  not  apply  where  there 
has  been  a  breach  of  covenant,  so  as  to  bind  the  purchaser  to  assume 
that  it  has  been  waived,  a  case  which  should  in  general  be  provided  for; 
and  it  does  not  apply  to  a  peppercorn  or  other  nominal  rentj  so  as  to 
make  a  receipt  for  such  a  rent  evidence  of  the  performance  of  coveaaats 
{Re  Moody,  28  Ch.  D.  661) ;  and  where  on  a  severance  the  rent  has  been 
apportioned  or  exclusively  charged  on  other  property  comprised  in  the 
lease,  the  purchaser  should  be  specially  barred  from  requiring  proof  of 
the  payment  of  the  rent  charged  on  such  other  property.  As  to  the  relief 
now  afforded  against  forfeiture  for  breach  of  covenant  by  the  Conv.  Acts, 
see  post,  Lbasxs. 

6.  As  to  expenses.  By  the  Conv.  Act,  1881,  s.  3  (6),  on  a  sale  of  any 
property,  real  or  personal,  the  purchaser  is  to  bear  the  expense  of  any  of 
the  following  matters  which  he  may  require :  (a)  the  production  and 
inspection  of  all  documents  not  in  the  vendor's  possession,  and  incidental 
journeys ;  (b)  searching  for,  procuring,  and  verifying  all  evidenoee,  &c, 
not  in  the  vendor's  possession;  (c)  all  copies  or  abstracts  of  or  extracts 
from  documents  not  in  the  vendor's  possession ;  (d)  copies  of  documents  of 
which  possession  is  retained  by  the  vendor.  This  provision,  as  far  as  it 
goes,  is  tantamount  to  and  in  no  respect  more  stringent  than  the  condition 
which  was  previously  usual. 

On  sub-division  (a)  it  has  been  decided,  that  it  throws  on  the  purchaser 
the  expense  of  the  production  of  deeds  in  the  custody  of  the  vendor's 
mortgagee;  Be  WilUti  and  ArgenU,  33.  S.  J.  359,  60  L.  T.  735,  a  decision 
which  certainly  alters  what  was  previously  the  well-recognised  practioe, 
and  the  construction  generally  put  on  the  usual  express  condition,  which 
was  substantially  the  same  as  the  statutory  provision ;  see  the  discussion  in 
29  Sol.  J.  692,  702 ;  30  Sol.  J.  562. 

On  sub-division  (b),  see  Be  Moody,  28  Ch.  D.  661.  The  clause  would 
seem  not  to  cover  the  expense  of  obtaining  letters  of  administration  to  a 
deceased  person,  which  was  often  provided  for  by  the  express  condition,  and 
must  still  be  so  if  intended. 

On  sub-division  (c)  in  Be  Johrison,  28  Ch.  D.  84,  on  app.,  30  Ch.  D.  42,  it 
was  held  on  appeal,  reversing  the  decision  below,  that  the  clause  assumes 
that  a  proper  abstract  deducing  the  title  from  the  commencement  has 
been  already  delivered,  and  does  not  exonerate  the  vendor  from  furnishing 
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siieh  abstract  at  his  own  expense,  although  thei  deeds  may  be  out  of  his 
poflPOBsion.  If  the  vendor  desires  to  protect  himself  in  this  respect  he 
moat  do  so  by  an  express  condition. 

Sab-division  (d)  of  course  applies  to  documents  delivered  to  the  pur-  Documents 
ehaser  of  another  lot.    It  does  not  (as  the  old  common  form  of  condition  deliTered 
did)  throw  on  the  purchaser  the  expense  of  famishing  him,  daring  the  ^^^"^  • 
investigation  of  the  title,  with  copies  of  docaments  which  are  to  be  handed  miQ^Afjot 
over  to  him  on  completion;  but  this  does  not  appear  very  material,  and 
it  is  not  usual  to  extend  the  condition  in  this  respect. 

In  addition  to  the  expenses  provided  for  by  this  clause,  the  old  form  of  As  to 
condition  usually  threw  on  the  purchaser  the  expense  of  stamping  un-  stamping, 
stamped  and  insufficiently  stamped  documents,  and  of  registering  unre- 
gistered documents.  As  to  stamping,  it  is  not  dear  (having  regard  to 
Ahbah  V.  Straiten^  3  J.  &  L.  608)  that  this  condition  was  valid;  now,  how- 
ever, by  the  Customs  and  Inland  Revenue  Act,  1888  (51  Yict.  c.  8,  s.  20), 
sach  a  condition  is  expressly  invalidated  as  to  documents  dated  after  the 
pssBing  of  the  Act  (16th  May,  1888).  In  future,  therefore,  it  can  only  have 
a  limited  operation. 

Except  as  above  mentioned,  the  statutory  clause  as  to  expenses  is  suffi- 
ciently comprehensive,  and  is  now  commonly  relied  upon  in  practice. 

7.  As  to  the  vendor's  covenants  for  title,  or,  in  the  case  of  trustees  or  7.  Cove- 
mortgag^ees,  against  incumbrances,  and  as  to  the  implication  of  such  cov-  umta  for 
enants  under  the  Conv.  Act,  1881,  s.  7.  by  the  use  of  tibe  statutory  language,  ^^  ^^ 
see  GoHvxTANCBS  ON  Sale. 

8.  As  to  the  muniments  to  be  retained  by  the  vendor.    By  the  Y.  &  P.  8.  Munt- 
Act^  1874,  8.  2  (5),  where  the  vendor  retains  any  part  of  an  "  estate "  to  monts  to 
which  any  documents  of  title  relate,  he  is  entitled  to  retain  them ;  but  ^  n>^ed 
this  does  not  apply  to  documents  relating  to  property  other  than   an     ^ 
'estate,"  €.g.,  a  settlement  relating  to  personalty;  and  as  the  right  of 

the  purohaser  to  a  covenant  for  production  of  the  muniments  retained  is 
left  to  implication,  an  express  provision  should  be  inserted  where  any 
muniments  are  retained.  As  to  the  law,  apart  £rom  statute,  as  to  the 
right  to  the  possession  of  the  deeds,  see  38  SoL  J.  671 :  Elph.  Introduction, 
lOB. 

By  the  same  Act,  s.  2  (4),  the  expense  of  covenants  for  production  Bxpenseof 
required  by  the  purchaser  (other  than  of  the  perusal  on  behalf  of  and  oovensnts 
execution  by  the  vendor  or  covenantor),  is  to  be  borne  by  the  purchaser.         '?'  produc- 

As  to  covenants   for  production,  &c.,  of   muniments  retained  by  the 
vendor,  and  as  to  the  adoption  in  practice   of  the  statutory  form   of  ^^^^^ 
acknowledgment  of   the  right  to.  production   and  undertaking  for  safe   prodaeUon. 
custody  in  lieu  of  the  old  form  of  covenant  by  virtue  of  the  Conv.  Act, 
1881,  s.  9;  and  as  to   trustees   and  mortgagees  giving  the  acknowledg- 
ment only  vnthout  the  undertaking,  see  Convetangss  on  Sals. 

The  above-mentioned  statutory  provisions  are  principally  of  value  for  Qeneral 
the  protection  of  vendors  selling  under  open  contracts,  but  they  may  be  effect  of 
and  are  in  practice  to  a  great  extent  reUed  on  in  ordinary  conditions  and  b*<^^^.^'J 
contraciB  of  sale ;  except  that,  so  far  as  they  depend  on  the  Y.  &  P.  Act, 
187^  they  do  not  dpply  to  sales  of  personalty  other  than  leaseholds  for  years. 

Although  it  has  been  questidned  whether  an  easement  in  a  heredita-   As  to  oon- 
ment  (Hood  &  ChaUis,  Conv.  Acts,  141 ;  Goodeve,  R.  P.,  p.   13,  note ;  84  tract  to 
Sol.  J.,  689),  it  has  been  decided  that  a  contract  to  grant  an  easement  is  8^^^  ^ 
irithin  the  V.  &  P.  Act,  1874,  s.  2  (/ones  v.  Waits,  43  Ch.  D.  674) ;  it  would  ««»™<»*- 

Q2 
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eqnaUy  (if  amounting  to  a  oontract  for  Bale)  be  within  the  Coht.  Act, 

M«.b7        ^^e'ie  of  a  tenant  for  life  selling  under  the  powers  ^ J^jJ^^ 
t»aatefor    I«d  Act,  1882,  does  not  generaUy  necessitate  any  special  eondita^^ 
M*^  it  be  a  provision  regulating  the  covenants  of  the  vendor  or  his  tmsteea  w 

to  title  and  production  of  muniments.  .  ^^  ^_ 

8d-bv  Asto  the  powers  of  trustees  for  sale  to  «dl  by  au^on  or  pn^te  can 

SSei       tract  and  subject  to  any  conditions  as  to  title,  Ac.,  see^&  24  V^^ 

S8.1and  2,  which  (thoogh  now  repealed  by  the  ^ettl^I^^ 

s.  64)  remain  in  force  as  to  truste  created  between  the  28tii  ^'^^^^  ™ 

and  the  1st  January,  1888,  but  apply  to  "land"  (aa  to  "^^^^^^^J^ 
only ;  see  also  the  Trustee  Ad^  1898,  repeaUng,  and  by  s.  13  re^-nac^ 

Conv.  Act,  1881.  s.  36,  applying  to  tmsts  under  instoimente  ccmi^  u^ 
operation  since  the  81st  December,  1881,  and  to  any  kmd  of  properly,  r€^ 
or  personal.    Neither  of  these  enactments  appUes  to  examtors. 

A.  to  de-  It  has  been  held  that  the  employment  of  ^«»^«f«^y  ^fP'tT^i^ 

pwobOory     ditions  on  a  sale  by  trustees  is  a  breach  of  trust  which  vifaates  the  cont«^ 

coiiditioiis,  ^a  entities  the  purchaser  to  repudiate  it  (Dance  v.  GoZduiyfcow^  8  cn.  W2 ; 
Xhmn  V.  Flood,  26  Ch.  D.  629?  28  Ch.  D.  686)5  but  this  doctrine  (which 
was  productive  of  great  inconvenience  m  practice,  witiiout  any  <»«^^r: 
tingadvantage  to  tiie  beneficiaries)  has  been  modified  in  a  very  benefifflal 
mimner  by^e  Trustee  Act,  1888,  61  A  62  Vict  c.  69,  s.  8,  repealed  by  a>e 
Trustee  Act,  1893,  and  by  s.  U  re-enacted,  enacting  tiiat  a  sale  imtosueh 

dzcumstances  by  trustees  (which  includes  executors  and  administrators, 
and  extends  to  constructive  and  implied  trusts :  see  s.  1)  shall  not  be 
impeachable  by  any  cutui  qyu  truat  unless  it  appears  that  the  consitoataMi 
was  tiiereby  rendered  inadequate  5  and  shall  not  be  impeached  after  tiie 
conveyance  against  the  purchaser,  except  in  case  of  ooUuaion ;  and  tha*  a 
purchaser  shall  not  be  at  Uberty  to  object  tothe  title  on  this  ground.    '»» 

puts  the  law  on  a  satisfactory  footing,  but  the  reckless  insertion  of  need- 
lessly stringent  conditions,  such  as  appear  to  be  in  common  uae  in  some 
quarters,  should  be  avoided, 
on  aslM  by        The  doctrine  in  Jhknn  v.  Flood  appHed,  it  is  presumed,  to  tenants  for  life 
tenantsfor    Belling  under  the  Settled  Land  Act,  1882  (see  s.  53),  and  the  Trustee  Acts, 
Ufa.  1888  and  1898  also  (it  is  conceived),  apply  to  them,  though  this  mi^ht  have 

been  more  clearly  expressed. 

As  to  the  power  of  trustees  to  join  with  co-owners  or  owners  of  other 

property  in  selling,  see  Bo  Coopvr,  4  Ch.  D.  802,  and  the  oases  there  cited, 

and  the  Trustee  Act,  1898,  repealing,  and  by  s.  13  re-enacting,  the  Conv.  Act, 

1881,  8.  35.    It  is  doubtful,  in  the  absence  of  judicial  dedsion,  whether  tiie 

Trustee  Act,  1893,  s.  4  permits  trustees  to  concur  in  selling  with  owners  of 

adjacent  property  which  is  subject  to  depreciatory  conditions.     Probably  it 

would  be  held  that  the  oniw  lies  on  the  trustees  of  showing  that  a  higher 

price  has  been  thereby  obtained. 

Protection         ^^  ^^^  ^^  important  provisions  in  the  Trustee  Act,  1893,  repealin^^,  and 

of  trustees    by  s.  15  re-enacting,  the  V.  A  P.  Act,  1874,  s.  3,  protecting  trustees  who  sell 

and  BoHd-     or  buy  without  excluding  the  application  of  that  Act ;  and  in  the  Conv.  Act, 

•n^Btota^    1881,  8.  66,  protecting  solicitors  and  trustees  and  executors  who  adopt  the 

torr  provi-    provisions  of  that  Act,  or  omit  to  negative  or  exclude  them,  so  that  sueh 

■ions.  adoption  or  omission  will  not  be  a  breach  of  trust  or  duty,  or  involve  them 

in  liability. 
Ab  to  In  the  case  of  a  married  woman  trustee,  it  should  be  borne  in  mind  tiiat 
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under  the  old  law  she  oonld  not  enter  into  a  ralid  oontract  for  sale  ezoept  mmied 
Indeed  acknowledged  with  the  ooncnrrence  of  her  hnaband  (Avwy  v.  Origin,  T^j^ 
6  Eq.  606),  and  that  it  is  by  no  means  dear  that  her  diaability  ifl  removed  *""■*•••• 
by  the  Married  Women's  Property  Act,  1882,  as  the  power  to  enter  into 
oontracts  given  by  the  Act  only  enables  her  to  bind  her  separate  estate 
generally,  and  it  is  not  clear  that  the  powers  of  disposition  under  the  Act 
apply  to  trust  estates ;  and  her  power  to  give  receipts  for  purchase-money  is 
also  questionable.    It  woold  seem  also  that  she  oonld  not  in  general  oonv^ 
to  the  purchaser  except  with  the  old  formalitiee,  although  it  is  otherwise 
when  she  is  a  bare  trustee  under  the  V.  k  P.  Act,  1874,  s.  6,  now  repealed  and 
le-enacted  by  the  Trustee  Act,  1893,  s.  16  (Re  Docwra,  29  Ch.  D.  693). 

In  drafting  special  conditions  it  should  be  remembered  that  a  condition  As  to  mat- 
must  not  be  misleading  (see  Btat,  170) ;   but  a  oondition  requiring  the  1^**^ 
purchaser  to  assume  facts  which  the  vendor  believes  to  be  true,  although  <>^^™"«- 
entirely  unsupported  by  evidence,  is  not  of  this  nature,  audit  is  unnecessary 
to  state  the  sjiecific  defect  which  the  condition  is  intended  to  cover,  see  Jte 
8<mMaeh,  [1891]  1  Ch.  99. 

See  further  as  to  the  law  and  practice  on  the  subject  of  conditions  and 
oantracts  of  sale.  Dart,  chaps,  iv. — ^vii.,  pp.  122  et  seq, ;  1  Dav.  Prec.  pp.  416 
dteq. 

In  some  places  it  is  the  very  objectionable  practice  not  to  print  the  con- 
ditions of  sale  for  circulation,  but  merely  to  read  them  out  in  the  auction 
room ;  see  Torrance  v.  Bolton,  8  Ch.  118,  for  an  instance  of  the  mischief 
arising  from  this. 


I- 

GENEKAL  CONDITIONS  on  Sale  by  Auction  of  a 
Freehold  shop.  Yabiatiovb  for  several  shops  sold  in 
Lots,  a  concise  form  (a) ;  and  for  leaseholds. 

1.  The  highest  bidder  [for  each  lot]  shl  be  the  pchaser  &  Kddinga 
if  any  dispute  arise  as  to  any  biddg  the  ppty  [lot]  shl  be 

put  up  again  at  the  last  undisputed  biddg.  There  will  be  a 
reserve  price  [for  each  lot]  &  the  vendors  or  their  agents  shl  be 
at  liberty  to  bid.  The  amt  of  the  advance  of  each  biddg  shl  be 
regulated  by  the  auctioneer  &  no  biddg  shl  be  retracted. 

2.  The  shop  &  tenants'  fixtures  &  fittgs  [oi^  each  lot]  shl  be  VainatioD 
pd  for  by  the  pchaser  in  addon  to  the  amt  of  his  biddg  at  the      ***'*'^ 

(a)  For  a  full  form  with  variations  adapted  to  various  circumstances  see 
Pieoedent  II.  as  to  freeholds  and  copyholds,  and  Precedent  III.  as  to  ledse- 
bolds.  The  form  of  conditions  on  a  sale  by  the  Court  will  be  found  m  Appen- 
dix L.  No.  15  to  B.  S.  C. 
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Depodt 
and  oom- 
pleiion. 


Pouesrion 

and 

interest. 


Outgoings, 
easements, 
tenancies. 


price  named  in  the  parlars,  &  the  amt  of  such  price  [or,  psnant 
to  a  valuon  to  be  made  at  the  jt  expense  of  the  vendor  &  the 

pchaser  by  Mr. ,  or  failg  such  valuon  at  their  fair  value, 

&  the  amt  of  such  valuon]  shl  for  all  the  pposes  of  these  con- 
dons  (except  as  to  paymt  of  the  deposit)  be  deemed  pt  of  the 

pchase  moy  &  the  decision  of  Mr. as  to  what  are  shop  & 

tenants'  fixtures  &  fittgs  shl  be  conclusive. 

8.  The  [Each]  pchaser  shl  immedly  after  the  sale  pay  to 

the  auctioneer  a  deposit  of  £ p.c.  on  his  pchase  moy  & 

sign  an  agrmt  in  the  form  subjoined  &  shl  pay  the  residue  of 
the  pchase-moy  [togr  with  amt  of  the  agrd  valuon  or  the  price  of 

the  fixtures]  to  the  vendors  or  as  they  shl  direct  on  the 

day  of at  the  office  of  the  vendors'  solors,  Messrs. at 

at  wch  time  &  place  the  pchase  shl  be  completed. 

4.  The  [Each]  pchaser  shl  on  the  complon  of  the  pchase  be 

let  into  poBSon  or  rect  of  the  rents  as  from  the  sd day  of 

next,  up  to  wch  day  all  outgoings  will  be  dischged  by  the 

vendors  ;  the  rents  &  outgoings  being,  if  necy,  apportioned  for 
this  ppose.  If  from  any  cause  whatever  other  than  the  wilful 
default  of  the  vendors,  the  pchase  [of  any  lot]  shl  not  be  com- 
pleted on  or  bf e  the day  of next,  the  pchaser  shl  pay 

to  the  vendors  intt  on  the  balce  of  the  pchase-moy  [<b  the  amt 
of  the  afsd  valuon  or  the  price  of  the  fixtures]  at  the  rate  of 

p.c.  p^a.  from  that  day  until  the  complon  of  the  pchase, 

&  shl  not  be  entled  to  any  compenson  for  tiie  vendors'  delay  or 
orwise,  but  this  stipulon  is  witht  prejudice  to  the  vendors'  rts 
under  any  other  of  these  condons. 

6.  The  pptyis  sold  subjt  to  all  outgoings  &  incidents  of 
tenure,  easemts,  &  other  rts,  &  the  [under]  leases  or  agrmts 
with  the  tenants,  copies  of  wch  if  in  writg  will  be  produced  at 
the  sale,  or  may  be  seen  prevsly  at  the  office  of  the  vendors' 
solor,  &  the  [each]  pchaser  shl  be  deemed  to  have  full  notice 
of  the  contents  thof  (a). 


(o)  For  leaseholds  add  "  the  lease  [or  underlease]  under  wch  the 
PP^y  [each  lot]  is  held  &  counterpts  of  the  underleases  or 
agrmts  (if  any)  with  the  tenants  or  copies  thof  will  be  pro- 
duced at  the  sale  &  may  be  inspected  at  the  office  of  the 
vendor's  solors  at  any  time  within  one  week  prevsly  &  the 
pchaser  [respive  pchasers]  (whether  takg  advantage  of  such 
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6.  Condons  as  to  commencemt  dt  evidence  of  title ^  abstract ^ 
dtc.y  see  Special  Condons. 

7.  The  vendors  shl  not  be  required  to  furnish  any  evidce  of  id«nti^, 
the  identity  of  the  psnt  with  any  former  description  of  the 

ppty  [any  lot]  beyond  what  may  be  afforded  by  the  munimts 
themselves,  nor  to  reconcile  differg  descriptions  [nor  to  distin- 
guish the  pts  held  under  different  titles]. 

8.  Custody  of  title  deeds,  dec,  see  Special  Condons. 

9.  Any  requons  or  objons  arisg  on  the  abstract,  parlars  or  B«iiiiri- 
condons  shl  be  sent  in  within  —  days  after  the  delivery  of  the 
abstract  orwise  the  same  shl  be  considered  as  waived  (in  wch 

respt  time  shl  be  of  the  essce  of  the  contract)  k  if  the  [any] 
pchaser  shl  insist  on  any  objon  or  requon  wch  the  vendors  shl 
be  unable  or  unwillg  to  satisfy  the  vendors  may  by  notice  in 
writg  to  the  pchaser  or  his  solor  annul  the  sale  on  retumg  or 
tenderg  the  deposit  witht  intt,  costs,  or  other  paymt. 

10.  The  ppty  is  believed  &  shl  be  taken  to  be  correctly  Dwcnption 
described  as  to  quantity  &  orwise ;  &  any  error,  misstatemt,  or  ^  ^^^^^ 
omission  in  the  parlars  [or  plan]  shl  not  annul  the  sale,  or  be  No  com- 

a  ground  for  any  abatemt  or  compenson  on  eu:  side. 

11.  If  the  [any]  pchaser  fail  to  comply  with  any  of  these  Non-oom- 
condons,  his  deposit  shl  be  absolutely  forfeited,  &  the  vendors  ^th^ 
shl  be  at  liberty  (witht  being  obliged  to  tender  a  convce)  to  conditioM. 
resell  the  ppty  [lot  or  lots  sold  to  him],  eir  by  public  auction 

or  private  contract ;  &  the  deficiency  (if  any)  arisg  on  such 
resale,  &  all  expses  attendg  the  same  or  any  attempted  resale, 
ahl  be  made  good  &  pd  by  the  pchaser  at  the  psnt  sale  as 
liquidated  damages ;  &  any  increase  of  price  on  such  resale 
shl  belong  to  the  vendors. 

opportunity  of  inspon  or  not)  shall  be  deemed  to  have  full 
notice  of  the  contents  of  all  such  docs  (whether  of  a  usual 
character  or  not)  &  of  the  terms  of  the  sub-tenancies  (notwg 
any  partial  or  incomplete  statemt  of  such  contents  or  terms  in 
the  parlars  or  these  condons  or  any  inaccuracy  in  such  statemt) 
[&  of  the  state  of  the  ppty  as  to  repairs,  insce,  pty-walls,  &  all 
other  mres]  [in  any  case  in  wch  the  vendors  have  no  counterpt 
of  the  lease  ''  or  agrmt  of  tenancy  or  there  is  no  written  agrmt 
the  pchaser  shl  be  satisfied  with  such  evidce  of  the  terms  of  the 
tenancy  as  the  vendors  may  be  able  to  adduce."] 
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Memomi- 
dtun  to  be 
appended 
to  condi> 

tiODB. 


Mbmobandum  (a). 

It  IB  HBY  AORD  betn  Messrs. ,  as  agents  for  A.  &  B.  the 

vendors,  &  of ,  that  at  the  sale  by  auction  this 

day  of of  the  ppty  descd  in  these  parlars  the  sd  — '—  was 

the  highest  bidder  for  &  has  become  the  pchaser  of  the  ppty 

[lot ]  described  in  these  parlars  for  the  sum  of  £ ,  & 

that  he  has  pd  to  the  sd  Messrs. the  sum  of  £ as  a 

deposit  &  in  pt  paymt  of  the  pchase-moy  &  that  these  parlars 
&  Condons  shl  be  taken  as  the  terms  of  agrmt  for  the  sd  sale  & 
pchase :  as  wits  our  hands  this day  of ,  18 — . 

Pchase  moy,  £ . 


Deposit  pd,  £ . 

Balce,  £ . 

Abstract  to  be  sent  to 


Require- 
mente  of 
the  Statate 
of  Frauds. 


Stamp. 

Variation 
for  sale  by 
private 
contract. 


(a)  That  the  names  of  the  yendors,  or  such  a  description  as  wiU  suffi- 
ciently identify  them,  must  appear  on  the  contract^  to  satisfy  the  Statate  of 
Frauds,  see  Potter  v.  DVfgield,  IB  Eq.  4,  and  the  cases  there  cited.  See  also 
Sale  Y.  Lamhert,  18  Eq.  I ;  Commins  v.  Scott,  20  Eq.  II ;  Beer  r,  Lwndon  and 
Paris  Hotel  Company,  Limited,  20  Eq.  412 ;  Thomas  v.  Brown,  1  Q.  B.  D.  714; 
BosHter  ▼.  Miller,  5  Ch.  D.  648;  3  App.  Ca.  1124;  Catling  v.  King,  5  Ch.  D. 
660 ;  Williams  v.  Jordan,  6  Ch.  D.  517  j  Jarrett  v.  Hunter,  34  Ch.  D.  182 ; 
Butcher  v.  N<ish,  61  L.  T.  72.  As  to  what  is  a  sufficient  reference  to  a  plan, 
see  Nene  Valley  Drainage  Commissioners  v.  Dvnkley,  At  Ch.  D.  1 ;  as  to  signa- 
ture by  the  auctioneer  or  his  clerk  as  the  agent  of  purchaser,  see  Sims  t. 
Landray,  [1894]  2  Ch.  318.     See  also  Peirce  v.  Cor/e,  L.  R.  9  Q.  B.  210. 

That  a  vendor  who  is  unable  to  make  a  title  cannot  compel  a  purchaser 
to  take  a  title  other  than  that  which  he  contracted  for,  see  fie  Bryawt,  44 
Ch.  D.  218  ;  but  where  the  defect  admits  of  being  cured  by  other  parties 
joining  merely  by  way  of  confirmation,  the  case  is  different ;  fie  Thompson^ 
44  Ch.  D.  492. 

As  to  stamps  on  contracts  for  sale  see  the  Stamp  Act,  1891,  54  &  54  Tict 
c.  89, 8.  59 ;  post,  p.  817,  note. 

This  memorandum  may  be  adapted  to  a  sale  by  private  contract  by 
omitting   the     references    to    the   auction,    and     adding   at    the    end, 

"  SO  far  as  the  same  are  applicable  to  a  sale  by  private  contract." 
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n. 


GENERAL  CONDITIONS  on  Sale  by  Auction  of  Fbbb- 
HOLDS  or  Copyholds  or  both.  Variations  for  a  Sale 
in  Lots,  and  adapted  to  different  circumstances. 

1.  BiddgSy  see  Precedent  L,  p.  229  (b). 

2.  Valuons  of  timber,  fixtures,  dc,  if  required,  see  Special 
Condons,  pp.  248,  249. 

8.  Deposit  (t  Completion,  see  Precedent  J.,  p.  280  (c). 
4.  The  rents  &  profits  or  posson  will  be  reced  or  retained  & 
the  outgoings  dischged  by  the  vendors  up  to  the day  of  JJ^Q^Bt 


next,  as  from  wch  day  all  outgoings  \add  where  the  ppty 


(6)  As  to  the  neceasity  for  stating  whether  the  sale  is  subject  to  a  re-  As  to  r»- 
serre  price,  seethe  Sale  of  Land  by  Auction  Act,  1867,  30  &  81  Vict,  c  48 ;  serve  pries, 
Dart,  V.  &  P.  126;  and  as  to  reserving  Uberty  to  bid  up  to  that  price,  see  ^7^^^ 
Omiat  V.  GUliat,  9  Eq.  60.    The  words  "  up  to  the  reserve*'  are  usuaUy  ^^^  *^ 
omitted,  and  there  seems  no  reason  for  inserting  them.    The  following  is 
another  form  of  part  of  this  condition : 

"  The  vendors  reserve  the  right — a.  To  bid  by  themselves  Vsnation. 
or  an  agent,  &  to  refuse  any  bid  ;  b.  To  alter  the  order  of  the 
lots,  &  to  put  up  any  lot  or  lots  septely  or  togr  in  any  combinon ; 
c.  To  withdraw  any  lot  from  sale  at  any  time  bfe  it  has  been 
knocked  down  witht  declarg  the  reserve  price." 

(c)  The  deposit,  according  to  the  weU-settled  rule,  is  held  by  the  aoo-  As  to 
tioneer  as  stakeholder  for  both  parties;  Harvngion  ▼.  Hoggart,  1  B.  &  deposit. 
Ad.  577;  Dart,  205.  The  conditions  sometimes,  especiidly  in  the  pro- 
vinces, provide  that  it  shaU  be  paid  to  the  vendor's  solicitor  or  some 
o&er  person  authorised  by  him  to  receive  it ;  in  which  case  he  wiU  hold 
it  as  agent  for  the  vendor  and  not  as  stakeholder,  unless  the  latter  is 
expressed  (as  is  sometimes  done) ;  Edgell  v.  Day,  L.  B.  1  0.  P.  80 ;  Ellis  v. 

Chnlion,  [1893]  1 Q.  B.  360,  in  that  case  substitute  for,  ''  the  auctioneer," 

"the  vendors'  solor  [as  stakeholder  for  bothpties]."    Fiduciary 

vendors  may  sell  on  the  same  terms  as  an  ordinary  vendor  in  this  respect, 
and  on  a  sale  by  a  tenant  for  life  under  the  Settled  Land  Act,  1882,  there 
can  be  no  objection  to  the  deposit  being  paid  to  him  or  to  the  auctioneer,  or 
any  other  person  authorised  to  receive  it,  whether  as  stakeholder  or  not. 
Of  ooiirse  on  completion  it  must  be  paid  oveir  to  the  trustees  or  other  proper 
parties,  whose  acknowledgment  for  the  payment  of  the  whole  purchase- 
money  will  be  taken  in  the  usual  way.  In  the  case  of  a  company  in  liqui- 
dation the  purchase-money  and  deposit  may  be  made  payable  to  ^'  the 
liquidator  of  the  vendors'  Co."  In  the  provinces  it  is  very  common 
for  the  vendors  to  exact  from  the  purchaser  a  fee  to  the  auctioneer  and  also 
one  for  the  contract.  That  time  is  not  of  the  essence  of  this  contract,  see 
EaHm  v.  BuueU,  88  Ch.  D.  834. 
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is  in  hand  or  the  rates  are  not  pd  by  the  tenants,  incladg  any 
rates  made  but  not  demanded  till  after  that  day]  (a)  shl  be 
dischged  by  &  the  rents  &  profits  or  posson  shl  belong  to  the 
pchaser,  &  the  rents,  profits  &  outgoings  shl  if  necy  be 
apportioned  for  the  ppose  of  this  provon  ;  but  the  pchaser  shl 
not  be  let  into  the  actual  posson  or  rect  of  the  rents  &  profits 
until  the  complon  of  the  pchase,  &  the  pchaser  shl  on  complon 
pay  to  the  vendors  any  arrears  of  rent  &  their  proportion  of 
^  the  current  rents,  less  their  proportion  of  current  outgoings. 
/^•^'  If  from  any  cause  whatever  "bther  than  the  wilful  default  of  the 
vendors,  the  pchase  [of  any  lot]  shl  not  be  completed  on  or  bfe 

the day  of next,  the  pchaser  shl  pay  to  the  vendors 

intt  (b)  on  the  balce  of  the  pchase-moy  [&  the  amt  of  the  afsd 

valuon],  at  the  rate  of  p.c.  p.a.  from  that  day  until  the 

complon  of  the  pchase  (c),  &  shl  not  be  entled  to  any  compeh- 
son  for  the  vendor's  delay  or  orwise  ((f),  but  this  stipulon  is 


ImproTe-  (a)  As  to  improvement  rates,  &c.,  see  Midgley  v.  Coppock,  L.  B.,  4  Ex.  D. 

ment  rates.  309  .  Re  Furtado,  27  Sol.  J.  466 ;  £e  Bettesworth,  37  Ch.  D.  535 ;  Be  Boor,  40 
Ch.  D.  672 ;  Homsey  Local  Board  v.  Monarch,  Sfc,  80c.,  23  Q.  B.  D.  149 ;  2% 
Q.  B.  D.  1.  As  to  the  recovery  of  expenses  of  this  nature  under  the  Public 
Health  Act,  1875,  see  B,  v.  Swindon,  ^c,  Loccd  Board,  4  Q.  B.  D.  303.  In 
the  case  of  town  properties,  especially  in  new  districts,  it  is  sometimes 
desirable  to  insert  an  express  condition  as  to  this/  see  22  Sol.  J.  626,  and 
form  infra,  p.  270.  As  to  the  right  of  the  purchaser  to  rents  without 
apportionment,  see  Be  Dawion,  21  L.  B.  (Ir.)  441. 
j^f^  (b)  As  to  the  payment  of  interest  see  Dart,  V.  &  P.  708  et  uq.     It  has 

interest  on  been  supposed  on  the  authority  of  some  recent  cases  (Be  Monckton,  27  Ch. 
purchase-  D.  655 ;  Be  Golds,  33  W.  B.  338)  that  it  is  competent  to  the  purchaser, 
money.  although  the  vendor  has  not  been  guilty  of  wilful  default,  to  escape  from 

the  condition  by  setting  apart  and  depositing  the  unpaid  purchase-money 
in  a  bank  at  interest,  so  as  to  restrict  the  vendor  to  the  interest  allowed 
on  the  deposit  (see  the  discussion  in  Dart,  716  et  seq.)  ;  but  this  doctrine 
has  been  repudiated,  and  the  matter  replaced  on  a  more  intelligible  foot- 
ing in  Be  Biley,  34  Ch.  D.  386.  For  examples  of  wilful  default  see  Re 
Toung  and  Harston,  31  Ch.  D.  168;  Be  Wilson  4"  Stevens,  [1894]  3  Ch.  546; 
Be  Strafford  ^  Maples,  [1896]  1  Ch.  236. 

Option  to  (c)  The  following  is  sometimes  added  here: — *' Or  the  vendors  shl 

take^nte  ^*^®  ^^^  Option  of  takg  the  rents  &  profits  (less  outgoings) 
in  lieu  of     up  to  the  actual  day  of  complon  in  lieu  of  intt  as  afsd." 

mterest.  ^^j  ^g  ^  ^^^  purchaser's  right  to  compensation  for  the  vendor's  delay, 

Gompeiua-    or  for  the  deterioration  of  the  property,  or  any  other  loss  through  bis 
Vendor's        d^atdt,  see  16  Sol.  J.  394 ;  Royal,  ^c.  Society  v.   Bomash,  35  Ch.  D.  390; 
delay  &c      ^^^'^^  ^'  School  Board  for  London,  36  Ch.  D.  619 ;  Be  WiUon  Sf  Stevens'  Cot^ 
'  tract,  [1894]  3  Ch.  546.    Dart,  284,  788,  1083,  note.     It  may  be  proper  in 

some  cases  to  protect  the  vendor  in  this  respect  by  a  more  express  condition. 
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witht  prejudice  to  the  vendors'  rts  under  any  other  of  these 
eondons. 

[Provon  as  to  insurces,  d'  as  to  ppty  being  at  the  risk  of  the 
pchtuer,  ifpper,  see  pp.  269,  270.] 

5.  Thb  ppty  is  sold  (e)  subjt  to  all  chief  quit  &  other  rents  OatgoingB, 
&  outgoings  &  to  all  [manorial  rts,  &]  incidents  of  tenure,  rts  J^^^^ 
of  way,  water,  lights,  drainage  &  other  easemts,  if  any,  affectg  ^ 
the  same  (/)  [&  all  rts  of  adjacent  owners  (g)  &  to  any  liability 
to  repair  or  contribute  to  the  repair  of  roads,  ways,  passages, 
bridges,  sea-walls,  dykes,  sewers,  drains,  gutters,  fences,  & 
other  like  mres],  &  subjt  also  to  the  existg  tenancies  &  all 
allowces  to  &    claims    for  compenson  &  other  rts  of  the 
tenants  (h).    The  counterpts  or  copies  of  the  leases  or  written 
agnnts  (if  any)  with  the  tenants  will  be  produced  at  the  sale,  & 
may  be  inspected  at  the  olBElce  of  the  vendors'  solor  at  any  time 
prevsly,  &  the  pchaser  [respive  pchasers]  (whether  availg  him- 
self [themselves]  of  such  opportunity  of  inspection  or  not)  shl 
be  deemed  to  have  full  notice  of  the  contents  thof  (notwg  any 
partial  or  incomplete  statemt  of  such  contents  or  of  the  terms 
of  the  tenancies  in  the  parlars,  or  these  eondons,  or  any 
inaccuracy  in  any  such  statemt  (i)  [&  of  the  state  of  the  ppty,  * 
as  to  repairs,  insurer,  pty  walls,  &  all  other  mres].     [In  any 
ease  in  wch  the  vendors  have  no  counterpt  of  the  lease  or 
agreemt  of  tenancy,  or  there  is  no  written  agrmt,  the  pchaser 

(«)  The  words  ''  and  will  be  conveyed  "  are  sometimes  inserted  here, 
vbich  would  entitle  the  vendor  to  have  the  conveyance  made  expressly  so 
sabject  (Oale  v.  Squier,  25  W.  B.  226).  This,  however,  could  rarely-  be 
necessary  for  the  vendor's  protection,  and,  as  it  is  calculated  to  hamper  the 
purchaser's  title,  is  scarcely  fair  to  him. 

(/)  The  words  "or  now  or  htofore  used  or  enjoyed  in  respt 
of  any  ppty  of  the  vendor  not  comprd  in   the   psnt   sale" 

aie  Bometimes  added  here, 
(g)  Occasionally  in  town  properties  this  may  be  made  fuUer  by  sayings 

"owners  of  adjacent,  superjacent,  or  subjacent  ppty  in  respt 
of  pty  or  other  walls,  fences,  arches,  archways,  vaults,  cellars, 
rights  of  support  or  any  other  mres." 

(\)  Add  if  necessary,  "  &  the  pchaser  shl  not  require  any  rents 
or  outgoings  to  be  apportioned  or  call  for  any  evidce  not  in  the 
vendors*  posson  as  to  the  origin  or  creation  of  any  such  out- 
goings easemts  or  rights  as  afsd." 

(i)  See  Com  v.  Coventon,  31  Beav.  878. 
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shl  be  Batisfied  with  such  evidce  of  the  terms  of  the  tenaxicy  as 
the  vendors  may  be  able  to  adduce]  (a). 

6.  Condons  as  to  commcemt  d  evidce  of  title,  abstract,  etc.,  see 
Spbciaii  Condons. 

Bedtais  7.  EvBBY  deed  &  documt  dated yrs  or  upwards  prior 

(d),  *o  *^®  <iay  of  sale  [&  every  pchase  or  mtge  deed  of  whatever 

date]  shl  be  conclusive  evidce  of  everythg  recited,  stated, 
noticed,  assumed  or  implied  thrin  [&  of  the  contents  &  due 
exon  of  every  deed  or  other  documt  recited,  stated,  or  noticed 
thrin,  &  of  wch  neir  the  origl,  nor  an  attested  copy,  nor  a 
covt  for  prodon,  is  in  the  vendors'  posson,  &  also  that  such 


BMeraentB        (o)  If  the  property  is  subject  to  any  easements  or  restrictions  prejndi- 

Mdrestric-  ciaUy  affecting  its  value,  the  existence  of  which  is  known,  tbe  general 

sbonld  be      ^'^^^<^  should  not  be  relied  on,  but  their  nature  should  be  stated  in 

atated.  ^®   particulars   (see  Heywood  v.  Mallalieu,  26  Ch.  D.  357;    NotHngham, 

Sfc,  Co.  T.  BuOer,  16  Q.  B.  D.  261 ;  16  Q.  B.  D.  778 ;  Eardman  v.  ChUd,  28 

Ch.  D.  712  J  Dart,  V.  k  P.  176  j   Be  Davis,  40  Ch.  D.  601 ;    Be  JBb«por<fc, 

42  Ch.  D.  28)  even  though  their  origin  was  anterior  to  the  root  of  title 

(see  Be  Com,  ^1891^  2  Ch.  109).    And  the  insertion  of  general  words  implying 

the  possible  ezistenoe  of  restrictive  covenants  or  other  matters  of  serious 

importance   where  none  such    are    known   to    exist   should  of  course  be 

avoided,  especiaUy  on  a  sale  by  trustees  (notwithstanding  the  Trustee  Act, 

1893,  repealing,  and  by  s.  4  re-enacting  the  Trustee  Act,  1888,  s.  3) ;  see 

Dunn  V.  Flood,  25  Ch.  D.  629,  28  Ch.  D.  686. 

Ssle  Occasionally  the  sale  is  subject  to  a  mortgage  (so  as  to  be  a  sale  of  the 

morlt^gl^     equity  of  redemption)  or  to  a  rentcharge.    In  that  case  add,  "  &  to  a  mtge 

or  annuity,  for  £ &  intt  at  p.c.  p.a.,  payable  hlf-yrly,  or,  *to 

an  anny  or  rentchge  of  £ p.a.  chrged  thron  &  payable 

durg  the  life  of  X./  wch  sd  ppal  sum  &  the  intt  thron  from 

*^® day  of ,  or,  *  wch  sd  anny  from  the day  of 

— — /  shl  be  pd  by  the  pchaser,  &  the  vendors  shl  be  indem- 
nified thfrom  by  the  pchaser's  covt,  to  be  contd  in  the  convce, 
a  duplicate  whof  shl  be  prepared  &  exted  by  the  pchaser  at  his 

expse."  The  expedient  of  selling  subject  to  an  annuity  may  be  bad  re- 
course to  where  it  cannot  be  released  except  by  means  of  the  Conv.  Ad^ 
1881,  8.  6,  or  the  Settled  Land  Act,  1882,  s.  6. 

As  to  freeing  land  sold  from  incumbrances,  see  the  Conv.  Act,  1881,  s.  6; 
and  as  to  settled  estates  the  Settled  Land  Act,  1882,  ss.  6,  24  (4,  5,  6) . 
uIbI^'  ^^^.  T^  "^""^^on  may  in  general  be  omitted  in  reliance  on  the  statutory 
«Tid«Slf  fr'TT'  "^"^  '*  ^  extended  to  documents  less  than  twenty  years  old,  or. 
the  last  part  m  brackets  is  required  j  see  p.  226.  It  should  not  without 
reason  be  extended  to  recent  documents  ;  and  sometimes,  especiaUy  where 
a  document  IS  of  an  ess  parte  nature  (such  as  a  disentailing  deed,  or  a  deed 
enlarging  a  long  term)  its  nature  ought  to  be  stated. 
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leeited,  stated,  or  noticed  deed  or  docomt  contd  no  other  mre 
material  to  the  title.] 

8  (a).  The  [Each]  pchaser  shl  [notwg  any  discrepancies  identitj 
or  Yarions  in  names,  quantities,  measuremts,  boundaries,  ^^^' 
abuttals,  contour  or  orwise]  admit  the  identity  of  the  ppty 
[lot]  pchased  [by  him]  with  that  comprd  in  the  munimts 
upon  the  evidce  afforded  by  a  comparison  of  the  descriptions 
in  the  parlars  Sc  munimts  &  plans  thto  (if  any)  [&  a  statutory 
declon  to  be  made,  if  required,  at  the  pchaser's  expse,  that  the 
ppty  [such  lot]  has  been  enjoyed,  accdg  to  the  title  shown,  for 
[20]  yrs  or  upwards  prior  to  the  day  of  sale  [or  from  the  date 
from  wch  the  title  thto  is  to  be  deduced  accdg  to  these 
oondons  if  more  recent]  ]. 

8(b).  The  vendors  shl  not  be  required   to  furnish  any  The  mom. 
evidce  of  the  identity  of  the  psnt  with  any  former  descrip-  Another 
tion  of  the  ppty  [any  lot]  beyond  what  may  be  afforded  by   ^*™ 
the  munimts  themselves,  nor  to  reconcile  differg  descriptions 
[nor  to  distinguish  the  freehd  from  the  copyhd  pt  of  the  ppty, 
nor  the  pts  held  under  different  titles]. 

[9.  The  expse  of  obtaing,  attemptg  to  obtain,  fumishg,  Expenstt 
abstractg,  makg,  verifyg,  producg,  inspectg,  &  ezaming  all  ^^^' 
deeds,  documts,  statutory  declons,  certfes,  evidce,  &  informon 
whatsr,  not  in  the  vendors'  posson,  &  all  copies  of  or  extracts 
from  deeds,  wills,  or  other  documts,  whether  in  their  posson 
or  not,  for  whatever  ppose  the  same  resply  shl  be  required, 
&  of  all- searches,  enquiries,  &  journeys  for  any  of  the  above 
pposes  shl  be  borne  by  the  pchaser.] 

[10.  No  objon  or  requon  shl  be  made  on  acct  of  the  non-  Registn- 
registron  in  the  coy  register  of  any  deed,  will,  or  other  doct.]    *^°^  ^*^' 

11.  Thb  expse  attendg  the  stampg  of  any  unstamped  or  stampiiig 
insufftly  stamped  docs  exted  bfe  the  17th  day  of  May,  1888  ^^^' 

(if  any  such  there  be),  shl  be  borne  by  the  pchaser. 

12.  On  paymt  of  the  balce  of  the  pchase-moy  the  [each]  Oonvey- 

anoe. 

(c)  See  other  forms  in  Special  Conditions. 

{d)  This  condition  may^  and  now  is  in  practice  asnaUy  omitted  in  reliance   Ab  to 
on  the  statutory  provision  (see  p.  226).  expenses. 

(«)  As  to  registration  it  seems  better  to  bar  the  right  to  require  it  (as  it   As  to  regis- 
may  not  admit  of  being  done),  than  merely  to  throw  the  expense  on  the   tration. 
porehsser ;  see  Qirling  v.  Qirling,  W.  N.  1886, 18 ;  80  Sol.  J.  288. 

(/)  Ab  to  stamping,  see  p.  227;  as  to  the  date,  see  the  Stamp  Act,  1891 
(54  &  55  Yict.  c.  88),  s.  117. 
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AMtO 

coTenanta. 
Tnuteeii, 


As  to 
tnutees 
ooTenantB 
for  title. 


Concur- 
renoe  of 
benefiei- 
ariea. 

OoTenantB 
by  tenant 
for  life 
consenting. 


pchaser  shl  be  entled  to  a  pper  assurce  of  the  ppty  [lot  or  lots 
pchased  by  him]  from  the  vendors  &  all  other  necy  pties,  if 
any,  such  assurce  [&  every  other  instrumt  &  act  wch  shl  be 
required  by  the  [any]  pchaser  for  gettg  in  or  releasg  any  out- 
standg  este,  rt,  or  intt,  or  for  completg  the  vendors'  title,  or 
for  any  other  ppose  (a)]  to  be  prepared,  made,  &  done  by  & 
at  the  expse  of  the  pchaser  [who  shl  also  bear  the  expse  of 
the  perusal  on  behalf  of  &  exon  &  acknowemt  by  all  pties 
other  than  the  vendors  [&  their  mtgees]  of  every  such  assurce 
&  instrumt]  [&  the  engrossmt    of    every  such  assurce  & 

instrumt  shl  be  left  not  less  than  10  days  bfe  the  sd 

day  of at  the  office  afsd,  for  execon  by  the  vendors  & 

other  conveyg  pties,  if  any]. 

IS.  Thb  vendors  being  trees,  or^  **  exors,"  or^  *' mtgees  sellg 
under  a  power,"  or  as  the  case  may  be,  shl  not  be  required  to 
enter  into  any  covt  except  the  usual  express  or  implied 
statutory  covt  that  they  resply  have  not  incumbered  [&  the 

acknowemt  as  to  munimts  mentd  in  the condon],  &  the 

concurrce  of  the  psons  beneficially  interested  [except  any  pson 
whose  consent  is  necy  to  the  sale],  or,  "  of  the  mtgor,"  in  the 
assurce  of  the  ppty  [any  lot]  (b)  shl  not  be  required.    [Any 


(a)  See  aa  to  thia.  Dart,  176,  798 ;  in  a  simple  case  the  words  in  these  two 
bracketB  may  be  omitted.  The  words  in  the  snbeequent  bracket  limit'Ttg  a 
time  for  leaving  the  oonreyanoe  for  ezeontion  are  usoaUj  inserted,  but  are 
practically  of  little,  if  any,  use. 

(&}  The  above  exclusion  of  the  liability  of  tmstees,  mortgagees,  and 
other  fiduciary  vendors  to  enter  into  any  covenants  for  title,  except 
against  their  own  incumbrances,  as  it  expresses  only  what  is  the  perfectly 
settled  rule  where  the  character  in  which  they  are  selling  is  stated  (see 
Dart,  146,  622),  may  be  omitted,  but  it  is  very  common  to  insert  it.  It  is 
also,  speaking  generally,  equaUy  clear  that  on  a  sale  by  exeontcus,  or  by 
trustees  or  mortgagees  selling  under  a  power,  the  ooncoirence  of  ihe 
beneficiaries  or  mortgagor  cannot  be  required;  but  as  in  exceptional 
cases  it  may  be  otherwise  (see  Dart,  617),  it  is  desirable  to  provide  for 
this  expressly;  as  should  also  be  done  where  a  tenant  for  life  or  other 
person  joins  to  consent  (see  Earl  Povlett  v.  Hood,  6  Eq.  115 ;  fie  Bowser,  3S 
W.  B.  26),  either  by  providing  (as  above)  that  he  shaU  only  be  required  to 
covenant  that  he  has  not  done  anything:  to  prejudice  his  powCT  of  con- 
senting, or  (in  the  case  of  a  tenant  for  life)  by  restricting  his  covenants  for 
title  as  if  he  were  the  vendor,  as  in  the  next  variation,  or  by  excluding 
altogether  his  liability  to  covenant.  As  to  the  covenants  for  title  on  a  sale 
by  husband  and  wife,  see  Dart,  620,  and  on  a  sale  by  joint  tenants,  ib,  634. 
As  to  acknowledgments  for  production  of  muniments,  and  as  to  trustees 
giving  the  undertaking  for  safe  custody,  see  Convitancxs  on  Salb. 
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pson  joing  in  the  conveyce  as  a  necy  consentg  pty  shl  not  be  Oonsenting 
required  to  enter  into  any  covt  except  that  he  has  not  done  ^^*^^' 
anythg  to  prevent  his  so  consentg.]    [As  the  vendor  is  sellg  Tenant  for 
as  tenant  for  life,  or,  **  limd  owner,"  under  the  powers  of  the  settled 
S.  L.  A.,  1882  (c),  his  covts  for  title  &  further  assurce,  l*nd  Act. 
whether  expd  or  implied,  shl  as  regards  the  reversion  or  remr 
expectant  on  his  [life]  este  in  the  ppty  be  qualified  so  as  to 
extend  only  to  the  acts  of  himself  &  psons  claimg  under 
him(d)]. 

14.  Custody  of  title  deeds  dk  acknmt  dt  undertg  as  to  prodon^ 
dtc.,  if  required^  see  Special  Condons,  p.  299  et  seq. 

[15.  Apportionmt  of  rents,  dtc,,  if  necy,  see  Special  Condons, 
p.  280.] 

16.  Within,  fourteen,  days  after  the  delivery  of  the  Beqaiii- 
abstract  (e)  the  [each]  pchaser  shl  furnish  to  the  solor  of  the  ^^^ 
v^dors  a  statemt  in  writg  of  his  requons  &  objons  arisg  on 
the  abstract,  parlars,  &  condons  [&  within,  seven,  days  after 
the  delivery  of  the  vendors'  replies  to  the  pchaser's  requons 
&  objons  (if  any),  the  pchaser  shl  furnish  to  the  solor  of  the 
vendors  a  statemt  in  writg  of  his  further  requons  or  objons  (if 
any)  arisg  on  such  replies]  (/) ;  &  every  requon  or  objon  not 
80  stated  shl  be  considered  as  waived,  &  for  the  ppose  of  any 
objon  or  requon  an  abstract  shl  be  deemed  perfect  if  it  supply 


(e)  On  a  sale  by  a  tenant  for  life  or  other  limited  owner  under  the  Notices 
SeUied  Land  Acts,  it  should  be  seen  that  the  proper  statutory  notices  of  under 
tiie  intended  sale  are  given  to  the  tmstees  and  their  solicitors  at  least  a   Settled 
month  previously,  under  s.  45  of  the  Act  of  1882  j  or  else  that  the  notices  ^*^^  ^^^ 
tie  waived  under  the  Act  of  1884,  s.  5 ;  and  that  trustees  for  the  purposes 
of  the  Acts  are  properly  constituted  to  receive  or  waive  the  notices ;  see  as 
to  this,  and  generaUy  the  note  on  the  Act,  ii\fra,  Convsyancbb  on  Sale. 

(d)  This  qualification  of  the  covenants  of  a  tenant  for  life  is  now  sane-  Covenants 
tioned  by  general  practice  (see  Dart,  619),  and  would  probably  be  held   of  tenant 
proper  under  an  open  contract.  ^or  life. 

(<)  Le.,  a  complete  abstract,  meaning  thereby  as  complete  an  abstract  as  Ileliveiy  of 
the  vendor  can  from  the  documents  in  his  actual  or  constructive  possession  abstract 
supply ;  JTobson  v.  Bell,  2  Beav.  17 ;  Morl&y  v.  Cooh,  2  Ha.  Ill ;  Steer  v. 
CnwUy,  14  C.  B.  at  p.  859.  The  condition  does  not  apply  to  an  objection 
which  goes  to  the  root  of  the  title.  Be  Tcmqueray-WiUaume,  20  Ch.  D.  at  474. 
The  conditions  sometimes  limit  a  time  for  delivery  of  the  abstract; 
bat  this  18  objectionable,  though  it  may  be  stipulated  for  on  a  sale  by  private 
ooatract.  As  to  the  right  of  the  purchaser  to  rescind  on  non-ddiivery  of 
an  abstract  within  a  reasonable  time,  see  Compton  v.  Bagley,  [1892]  1  Ch.313. 

(/)  The  addition  in  brackets  is  sometimes  inserted,  and  may  be  useful  to 
prevent  delay. 
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the  informon  soggestg  the  same  althoagh  orwise  defective ;  & 
if  no  reqaon  or  objon  is  so  stated,  the  title  shl  be  considered 
as  accepted  (a) ;  &  in  these  respts  time  shl  be  deemed  of  the 
essce  of  the  contract ;  &  if  the  [any]  pchaser  shl  make  & 
insist  on  any  objon  or  reqaon,  eir  as  to  title,  convce,  or  any 
mre  appearg  on  the  parlars  (b),  condons  or  abstract,  or  orwise, 
wch  the  vendors  shl  be  unable  or  [on  the  ground  of  difficulty, 
delay,  or  expse,  or  on  any  other  reasble  ground]  (c)  unwillg  to 
remove  or  comply  with,  the  vendors  shl,  notwg  any  prevs 
negotion  or  litigon  (d),  be  at  liberty  on  givg  to  the  pchaser  not 
less  than  ten  days'  notice  in  writg  to  annul  the  sale,  in  wch 


(a)  See  Want  v.  SiaUibrass,  L.  B.  8  Ex.  175;  Re  Tanqueray-WiUawne  ^ 
Landau,  20  Ch.  D.  465. 

(b)  Ab  to  these  words,  see  Be  T^rry,  82  Ch.  D.  14.  A  defect  of  title 
wotdd  be  within  this  rescission  danse,  although  falling  within  the  clause 
giving  the  purchaser  a  right  to  compensation :  A$kbumer  v.  SeweU,  [1891] 
8Ch.  405. 

As  to  (c)  The  rescission   clause  is   now   practically    universal   on   sales   by 

reBcisuon      auction,  and  is  very  commonly  insisted  on  by  vendors  on  sales  by  private 

clause.  contract;  but  its  proper  form  is  somewhat  doubtful.     Notwithstanding 

what  was  said  in  H<Krdman  v.  Child,  28  Ch.  D.  712,  it  is  the  practice  to 

extend  it  to  requisitions  as  to  conveyance  as  well  as  title.    Without  ^e 

above  qualification  in  brackets  it  gives  a  power  which  may  be  used  by 

an  unscrupulous  vendor  unfairly  as  a  means  of  escaping  from  the  oontzact 

in  order  to  accept  a  better  offer  (see  22  Sol.  J.  626),  but  see  Smith  v.  Wtdlace, 

[1895]  1  Ch.  885 ;  on  the  other  hand,  the  words  in  brackets  may  expose 

the  vendor  to  a  controversy.    It  has  been  held  that  a  vendor    with    no 

•    y    <^^M^^^  title,  or  a  radically  bad  one,  cannot  avail  himself  of   such  a  condition 

O^^^^foTi  {Ndthorpe  v.  Holgate,  1  Coll.  208;  Bowman  v.  Hyland,  8  Ch.  D.  688)  ;  bat 

/^^  f  /  ^^  ^  the  present  tendency  seems  to  be  to  restrict  this  to  cases  where  the  defect 

was  known  to  the  vendor  at  the  time  of  the  sale,  and  is  such  that  the 
attempt  to  seU  under  such  a  condition  is  dishonest  (see  HeippefnskaU  t. 
How,  88  W.  B.  80).  A  serious  defect  of  title  should  of  course  be  the 
subject  of  a  special  condition.  If  the  right  to  rescind  is  reserved,  in 
case  the  purchaser  makes  and  insists  on  the  requisition,  the  vendor  cannot 
rescind  without  first  answering  it  (Twrpvn  v.  Chamhers,  29  Beav.  104; 
DuddeU  v.  fifimpson,  2  Ch.  102)  ;  but  where  the  words  "  and  insist  on  '*  are 
absent,  the  vendor  may  rescind  summarily  on  the  making  of  the  requisition ; 
see  Re  Qlenion,  58  L.  T.  434 ;  Be  Starr  BoMokett,  4*e.,  42  Ch.  D.  875,  and 
remarks  thereon,  88  Sol.  J.  434 ;  Woolcott  v.  Peggie,  15  App.  Ca.  42.  The 
condition  should  give  the  purchaser,  as  above,  a  reasonable  opportunity  of 
withdrawing  the  requisition  (see  Re  Jkumee,  27  Ch.  D.  172 ;  29  Ch.  D.  626; 
Dart,  188). 

(d)  In  Re  Arhih,  [1891]  1  Ch.  601,  it  was  held  that  after  an  objection 
taken  by  the  purchaser  had  been  decided  by  the  Court  in  his  favour,  it 
was  too  late  for  the  vendors  to  rescind  under  a  dause  in  the  above  form, 
so  as  to  escape  payment  of  the  purchaser's  costs.  It  does  not  seem  desirable 
to  extend  the  clause  to  meet  such  a  case. 


GENERAL   CONDITIONS.  241 

ease,  nnless  the  objon  or  requon  shl  have  been  in  the  mean- 
time withdrawn,  the  sale  shl,  at  the  expiron  of  the  notice,  be 
annnlled,  the  pchaser  being  in  that  event  entled  to  a  return 
of  the  deposit,  but  witht  intt,  costs,  or  compenson  (e), 

17  (a).  If  any  error,  misstatemt,  or  omission  shd  be  dis-  Compenaa- 
covered  in  the  parlars  [or  plan],  the  same  shl  not  annul  the  '^^Zn^. 
sale,  but  a  reasble  abatemt  or  compenson  in  respt  thof  [except  tion  (/). 
as  to  the  quantities,  wch  are  believed,  &  shl  be  taken  to  be 
correct],  shl  be  allowed  or  pd  by  the  vendors  or  pchaser,  as 
the  case  may  be,  regard  being  had  to  the  amt  of  the  pchase- 
moy,  provd  the  same  shl  be  demanded  in  writg,  prior  to  [the 
time  hby  fixed  for]  complon  of  the  pchase  [for  wch  ppose 
time  shl  be  deemed  to  be  of  the  essence  of  the  contract]  (^), 
the  amt  to  be  fixed  by  the  auctioneer,  or,  "  by  two  referees*, 
one  to  be  appted  by  each  pty,  or  their  umpire,  psuant  to  the 
Arbitron  Act,  1889,"  whose  decision  shl  be  final. 


(e)  If  there  ia  no  deposit,  say,  "  &  the  vendor  shl  not  be  liable  to   Variation 

pay  to  the  pchaser  any  costs  or  compenson."   The  foUowing  is  JeMit?*^ 
sometimes  added,  *'  &  thrupon  the  contract  &  abstract  &  all  docs 
delivered  by  either  pty  to  the  other  shl  be  returned." 

(/)  As  to  this  condition,  see  Dart,  V.  &  P.  150  et  seg.    It  has  been  said  Aa  to  com- 
(Dart,  p.  158),  on  the  authority  of  White  v.  Cuddon,  8  CI.  &  Fin.  766,   pen»tion 
that  trustees  are  not  justified  in  aUowing  compensation  for  their  own     °here^" 
enors ;  but  that  case  hardly  supports  the  proposition  in  so  broad  a  form,  vendors 
and  the  judgments  in  Dunn  v.  Flood,  28  Ch.  D.  591  et  seq,  seem  to  show  trustees, 
that  it  may  in  some  cases  even  be  necessary  to  insert  it ;   thd  general 
practice  is  beUeved  to  be  to  insert  such  a  condition  without  regard  to  the 
question  whether  the  vendors  are  trustees  or  not,  and  there  seems  no  reason 
sgaiost  using  it  if  convenient.    The  point  is  not  affected  by  the  Trustee 
Act,  1893,  repealing,  and  by  s.  14  re-enacting,  the  Trustee  Act,  1888,  s.  3,  as 
that  applies  only  to  depreciatory  conditions,  which  this  is  not  (Hohson  v. 
Bdl,  2  Beav.  17).    There  is,  of  course,  no  objection,  especially  since  the  Act 
jost  mentioned,  to  the  use  of  the  condition  17  (o)  excluding  compensation, 
vhich  is  now  more  usual.    For  another  form  of  condition  as  to  compensa- 
tion, see  p.  283.    Aa  to  what  misdescriptions  are  covered  by  such  a  con- 
dition, see  Be  Terry,  32  Oh.  D.  14 ;  Re  Faweett,  42  Ch.  D.  150;  i2e  ArpindlU, 
60  L.  T.  595.    Aa  to  the  measure  of  compensation,  see  Be  Chifferiel,  40  Ch. 
D.  46.    As  to  the  position  of  a  mortgagee  vendor  who  allows  compensation 
for  an  error  of  description,  see  Tonilin  v.  Luce,  41  Ch.  D.  578,  varied  43  Ch. 
D.  191. 

{g)  It  is  now  settled,  after  some  conflict  of  authority,  that  in  the  absence 
of  these  words  the  purchaser  could  obtain  compensation  after  completion ; 
Bart,  904 ;  Palmer  v.  Johnson,  13  Q.  B.  D.  851 ;  and  see  Clayion  v.  Leech,  41 
Ch.  D.  103. 
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The  same.        17  (b).  If  any  error  or  omisBion  shl  be  found  in  the  parlars, 

Short  form,  the  same  shl  not  annul  the  sale,  but  a  reasble  compenson  (if 

demanded  in  writg  bfe  complon)  shl  be  allowed  or  pd  by  the 

vendors  or  pchaser,  as  the  case  may  be,  to  be  settled  by  two 

referees,  or  their  umpire,  in  the  usual  way. 

The  same,        17  (c).  Thb  ppty  is  believed,  &  shl  be  taken  to  be  correctly 

the^right^     described  as  to  quantity  &  orwise ;  &  any  error,  misstatemt, 

to  compen-   or  omission  in  the  parlars  [or  plan]  shl  not  annul  the  sale,  or 

sa  ion  {a).    ^^  ^  ground  for  any  abatemt  or  compenson  on  eir  side. 

Non-com-         18.  Ip  the  [any]  pchaser  fail  to  comply  with  any  of  these 

wuh^con-     Condons,  his  deposit  shl  be  absolutely  forfeited,  &  the  vendors 

ditions  (6).   ghl  be  at  liberty  (witht  being  obliged  to  tender  a  convce)  to 

resell  the  ppty  [lot  or  lots  sold  to  him],  eir  by  public  auction 

or  private  contract ;  &  the  deficiency  (if  any)  arisg  on  such 

resale,  &  all  expses  attendg  the  same  or  any  attempted  resale, 

shl  be  made  good  &  pd  by  the  pchaser  at  the  psnt  sale  as 

liquidated  damages ;  &  any  increase  of  price  on  such  resale 

shl  belong  to  the  vendors. 

Memorandum  (c). 
Mem,  p.  232. 


III. 

GENERAL  CONDITIONS  on  Sale  by  Auction  of 
Leaseholds.  Variations  foi'  a  Sale  in  Lots,  and 
adapted  to  different  circumstances  (d). 

1.  As  to  biddgs,  dc,  p.  229. 

2.  Valuon  of  fixtures,  dtc.     See  Special  Condons,  I.,  rn. 
8.  Deposit  dt  complon,  p.  280. 

4.  Posson  d  intt,  p.  288. 

(a)  See  as  to  this.  Dart,  731  et  seq, ;  Re  Terry,  32  Ch.  B.  14  i  lU  Beyfus,  39 
Ch.  D.  110. 

(b)  See  Estett  t.  Danidl,  L.  B.  10  0.  P.  538  ;  Howe  ▼.  Smith,  27  Ch.  D.  89; 
fifoper  V.  Arnold,  35  Ch.  D.  384 ;  37  Ch.  D.  96  j  14  App.  Cae.  429. 

(c)  See  note,  p.  232. 

(d)  See  the  notes  to  the  last  Precedent,  and  the  Preliminary  note,  p.  224^ 
and  see  also  Special  Conditions,  III. 
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5.  The  ppty  [each  lot]  is  sold  subjt  to  the  rents,  covts,  &  Evement*, 
Condons  of  the  lease  [or  underlease]  by  wch  the  same  is  held  as  ^^^^^* 
stated  in  the  parlars,  &  subjt  also  to  all  rights  of  way,  water, 
dramage,  light,  &  other  easemts,  if  any,  afifectg  the  same,  &  to 

the  underleases  or  agrmts  with  the  sub-tenants  or  occupiers. 

6.  Purchaser  to  have  notice  of  contents  of  lease,  dc.  (e),  see 
p.  280. 

7.  The  title  to  the  ppty  [each  lot]  shl  commce  with  the  lease  Title, 
[or  nnderlease]  under  wch  the  same  is  held  as  stated  in  the 
parlars  &  the  pchaser  shl  not  call  for  the  prodon  of  or  make 

any  objon  or  requon  resptg  the  lessors  or  prevs  title  although 
the  same  may  be  recited  or  refd  to,  or  he  may  orwise  have 
notice  thof  but  shall  assume  that  such  lease  was  well  granted 
[and  that  any  lease  purportg  to  be  grted  in  exercise  of  a  power 
was  in  conformity  with  such  power]  (/). 
[8.  As  to  recitals  being  evidce,  p.  286.] 

9.  Identity,  p.  237. 

10.  The  rect  for  the  last  rent  accrued  due  prevsly  to  the  Bndence  of 
complon  of  the  pchase  in  respt  of  the  ppty  [each  lot]  shl  be  J^**™* 
accepted  as  conclusive  evidce  of  the  pformce  of  all  the  covts  &  covenants 
Condons  in  the  lease  [or  underlease]  under  wch  the  same  is 

held  [&,  in  the  case  of  an  underlease,  of  the  paymt  of  all  rent 
accrued  due  under,  &  the  pformce  or  observce  of  all  the  covts 
&  Condons  contd  in,  the  superior  lease],  or  of  the  effectual 
waiver  of  any  breach  of  any  covt  or  condon  up  to  the  complon 
of  the  pchase. 

[11.  Expsesy  p.  237.] 

[12.  Registron  d  stampg,  p.  237.] 

13.  Convce  d  covts,  pp.  237,  238. 

14.  The  pchaser  [of  each  lot]  shl  covt  to  indemnify  the  indemnity 
vendors  [&  the  este  of  their  testor]  agst  the  rents  &  covts  of  agidnst^" 

rent,  &c 

(e)  See  Bmv€  t.  Berridge,  20  Q.  B.  D.  523;  Be  Davii  S^  Cavey,  40  Oh.  D.   (*^)- 
601 ;  Coxy.  Coventon,  81  Beav.  378.    Midgler  v.  8miih,  1893,  W.  N.  120.  Care 
dionld  be  taken  not  to  misdeeoribe  an  underlease  as  a  lease  ;  see  Be  Beyfus, 
39  Ch.  D.  110. 

(/)  As  to  the  omission  of  this  and  the  next  condition  under  the  T.  &  P. 
Act,  1874,  8.  2  (2),  and  the  Conv.  Act,  1881,  s.  3  (1,  4, 6),  see  abore,  p.  224. 
Fop  other  forms,  see  Special  Conditions,  II. 

(g)  As  to  the  omission  of  this  condition  under  the  Conv.  Act,  1881,  s.  3  (4, 
o),  see  abore,  p.  236.    For  other  forms,  see  Special  Conditions,  III. 

(H)  The  indemnity  may  be  required  although  the  vendor  is  only  an  At  to 
assignee  of  the  lease,  as  he  or  his  testator  may  have  entered  into  a  similar  indemnity 
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the  lease  [onder  wch  the  same  is  held],  &  shl  for  that  ppose, 
if  required,  exte  &  deliver  to  the  vendors  a  duplicate  of  the 
assnmt  to  be  prepared  &  stamped  by  &  at  the  expse  of  the 
pchaser  (a). 

15.  Custody  of  title  deeds  d  acknmt  as  to  prodon,  d-c,  if 
required,  see  Special  Condons,  XII. 

[16.  Apportionmt  of  rents,  <tc,,  ifnecy,  see  Special  Condons, 
VIII.] 

17.  Time  for  deliverg  requons,  dec.,  p.  239. 

18.  Corrvpenson  for  misdescription,  pp.  241,  242. 

19.  Non-compliance  with  condons,  p.  242. 
Form  of  mem  of  contract,  p.  232. 


Deposit. 


Removal. 


Comple- 
tion. 

sgaiiiBt 
rent,  &c. 


IV. 

Furniture  (6). 

1.  Biddg,  p.  229. 

2.  The  pchasers  are  when  required  to  pay  down  immedly 
a  deposit  of  58.  in  the  pound,  or  such  other  sum  as  the  auc- 
tioneer may  name  in  pt  paymt,  each  deposit  to  be  applicable 
to  any  or  all  lots  pchased,  &  to  give  their  names  &  addresses 
when  required,  in  default  of  wch  the  lot  or  lots  so  pchased  to 
be  at  the  disposal  of  the  auctioneer. 

3.  No  lot  to  be  removed  durg  the  progress  of  or  on  the  days 
of  sale.  The  lots  to  be  taken  away  with  all  faults,  imperfons 
&  errors  of  every  description  at  the  pchaser's  expse  <fe  risk,  on 
the  two  days  follg  the  last  day's  sale  &  the  remr  of  the  pchase- 
moy  to  be  pd  bfe  delivery,  the  auctioneers  not  being  respon- 

covenant,  and  as  it  baa  been  beld  tbat  be  remains  liable  to  tbe  lessor  nnder 
tbe  Apportionment  Act^  1870,  for  an  apportioned  part  of  the  current  rent 
wbicb  becomes  due  after  completion  :  Swansea  Bank  r.  Thonuu,  4  Ex.  D.  94i, 
a  questionable  decision.  Tbe  provision  may  be  omitted^  as  the  purchaser  is 
bound  to  give  the  covenant :  Dart,  V.  &  P.  629. 

(a)  It  is  believed  to  be  now  usual  to  throw  the  expense  of  a  duplicate  of 
the  conveyance  (which  is  inconsiderable)  on  the  purchaser. 

(b)  No  memorandum  is  required,  as  the  contract  becomes  enforceable  by 
the  payment  of  the  deposit  (Sale  of  Gk>ods  Act,  1893  (56  &  67  Yict.  c  71), 
s.  4).  An  auctioneer's  memorandum  of  contract  of  sale  of  moveable 
chattels  is  a  biU  of  sale  within  the  Act  of  1878,  if  no  part  of  the  purchase- 
money  is  paid,  no  earnest  given,  and  no  part  of  the  goods  is  accepted  and 
received  by  the  purchaser,  see  the  Sale  of  Goods  Act,  1893  (supra) :  Re  BobeiU, 
86  Ch.  D.  196. 
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sible  for  the  correct  description,  genuineness  or  authenticity  of 
or  any  default  or  defect  in  any  lot ;  &  make  no  warranty  (c) 
whatever.  In  cases  where  one  buyer  pchases  more  than  one 
lot  the  whole  of  the  acct  of  the  lots  pchased  is  to  be  pd  bfe 
any  lot  be  delivered,  &  no  allowce  whatsr  will  be  made  for 
error  in  description  or  quantity,  but  the  lots  are  to  be  cleared 
as  shown  at  the  sale.  If  from  any  cause  the  auctioneers  shl 
be  unable  to  deliver  a  lot,  the  deposit-moy  (if  any)  shl  be 
returned  to  the  pchaser  witht  any  compenson  in  respt  of  such 
non-delivery. 

4.  All  lots  left  after  the  time  specified  will  be  liable  to 
any  expses  that  may  arise  from  their  not  having  been  cleared 
in  aecordce  with  the  3rd  condon. 

6.  Thb  pchasers  to  be  ansble  for  all  damage  they  may  do 
to  any  lot  or  lots  or  to  the  premes  in  taking  down  or  removg 
their  respive  lots. 

6.  Upon  failure  of  complyg  with  the  above  condons  the  Non-eom- 
moy  deposited  shl  be  forfeited  ;  the  lots  uncleared  within  the  ^  **°^ 
time  afsd  shl  be  resold  eir  by  pubUc  auction  or  private  con- 
tract &  the  deficiency  (if  any)  at  such  second  sale  togr  with 

all  chges  attendg  the  same,  shl  be  made  good  by  the  defaulter 
or  defaulters  at  this  psnt  sale  &  be  recoverable  as  &  for  liqui- 
dated damages,  but  any  surplus  that  may  arise  thfrom  shl 
belong  solely  to  the  vendor. 

7.  The  auctioneer  reserves  the  rt  of  alterg  the  arrangemt  Reaerva- 
of  the  lots  by  selling  two  or  more  lots  as  one  lot  or  in  any 

other  way  he  may  think  pper ;  also  of  withdrawg  any  lot  or 
lots  &  of  alterg  these  condons  at  the  time  of  sale. 

8.  No  cheques  taken. 

9.  The  auctioneer  to  be  the  sole  arbitror  in  every  mre  of 
dispute. 


V. 

Undbbwoods. 

L  No  pson  to  advce  less  than  5«.  per  acre  at  each  biddg  nor  Biddings, 
retract  a  biddg.     The  highest  bidder  to  be  the  pchaser,  & 

(c)  As  to  warranty,  see  Qoodeve,  P.  P.  66. 
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Depoflitand 
secaritj. 


Bonndaiy 
fences. 


Purchaser 

togi^e 

security. 


Oattiug. 


Certain 
wood  not 
to  be  cut. 


Cattle  to  be 
mnszled. 


Not  to  lop 
timber. 


shd  any  dispute  arise  as  to  the  biddgs,  the  lot  shl  be  pat  up 
again  at  the  last  previous  biddg.  There  will  be  a  reserve  on 
each  lot. 

n.  Each  pehaser  shl  immedly  pay  down  a  deposit  of  10  p.c. 
on  his  pchase-moy,  &  sign  an  agreemt  in  the  form  sub- 
joined, &  within  8  days  from  the  day  of  sale  give  a  bond, 
with  such  one  or  more  sureties  as  shl  be  required  &  be 
approved  of  by  the  agent  of  the  vendors,  for  the  due  paymt 
of  the  balce  of  his  pchase-moy  at  10  months  from  the  day  of 
sale. 

ni.  The  lots  will  be  sold  by  the  acre,  &  where  any  lot  abuts 
on  a  boundary  fence  the  vendors'  workmen  will  at  once  pceed 
to  make  such  fence,  using  any  materials  required  from  such 
lot. 

rv.  No  pehaser  will  be  allowed  to  commce  cuttg  any  wood 
until  the  vendors'  agent  is  fully  satisfied  with  the  proposed 
secy,  &  at  any  time  aftwds  the  vendors  may  call  for  further 
approved  secy,  &  give  notice  thof  to  any  pehaser  by  a  notice 
left  at  his  last  known  place  of  abode,  &  he  shl  give  the  required 
secy  within  6  days  from  the  date  of  such  notice,  durg  wch 
time  no  pt  of  the  lot  shl  be  cut,  sold,  or  removed  ;  &  if  after 
the  lapse  of  such  6  days  the  pehaser  refuses  or  neglects  to 
give  the  required  secy,  his  lot  or  lots  shl  revert  to  the  vendors, 
with  all  the  labour  bestowed  thron,  &  the  vendors  shl  be  at 
full  liberty  to  cut  the  remr  &  sell  &  dispose  of  the  same,  & 
also  any  wood  cut  but  not  removed  by  the  pehaser,  eir  by 
private  sale  or  public  auction,  &  if  any  deficiency  shl  be  found 
the  pehaser  shl  still  be  liable  to  make  it  good. 

V.  The  wood  shl  be  cut  in  a  pper,  customary,  &  workman- 
like mner. 

VI.  The  pehaser  shl  leave  standg  all  young  standard  oaks  or 
other  tellers,  &  leave  uncut  all  the  firs  now  standing  in  any 
of  the  woods,  doing  as  little  damage  as  possible  in  cuttg  & 
clearg  the  woods. 

vn.  All  horses,  oxen,  or  other  cattle  brought  into  the 
woods  to  be  muzzled.  If  any  horse  or  other  beast  be  found 
in  the  woods  after  the  1st  of  April  witht  a  muzzle,  the  pehaser 
on  whose  lot  it  shl  be  found  shl  pay  10«.  for  each  head  to  the 
vendors  as  liquidated  damages. 

viu.  The  pehaser  not  to  cut,  lop,  or  orwise  damage  the 
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timber,  trees,  tellers,  or  saplgs,  &  to  make  satisfon  to  the 
vendors  for  all  loss  or  damage  they  may  sustain  by  the  care- 
lessness or  negligee  of  his  workmen  or  servants  employed  in 
the  wood,  &  no  pson  to  have  any  authority  to  permit  or  order 
any  description  of  tree  or  wood  to  be  cut  but  what  is  clearly 
inclnded  in  the  sale  &  strictly  underwood. 

n.  The  wood  to  be  all  cut  from  the  stubbs  bfe  the  1st  of  Work  to  be 
April,  &  to  be  cleared  from  the  woods  on  or  bfe  the  1st  of  May  c^rtam  ^ 
next,  or  it  will  be  forfeited  to  the  vendors.  ^*«- 

X.  No  dogs  to  be  allowed  to  go  into  the  woods  except  by  Dogs, 
leave  of  the  vendors. 

XI.  If  any  pchaser  shl  neglect  or  refuse  to  comply  with  any  Neglect  to 
of  the  above  condons  the  deposit-moy  &  the  wood  uncleared  ^^f  ^^a- 
shl  be  forfeited,  the  lot  or  lots  resold  by  public  or  private  sale,  ditiona. 

&  the  deficiency  (if  any)  on  such  second  sale,  togr  with  all 
expses  attendg  the  same,  shl  be  made  good  by  the  defaulter  at 
the  psnt  sale  &  be  recoverable  as  Uquidated  damages. 


It  is  hby  aobd  betn  Messrs. ,  the  Auctioneers,  as  agents  Memoran- 
dum of 

contract 


for  A.  &  B.  (a),  the  vendors,  & of ,  that  at  the  sale  ^^^  ^^ 


this  day  of  the  underwood  belongg  to  the  vendors  the  sd 

pchased  the  follg  lot  at  the  price  below  mentd,  subjt  to  the 

above-printed  condons,  &  that  he  has  pd  the  sum  of  £ 

as  a  deposit  &  in  pt  paymt  of  the  pchase-moy  to  the  sd 
Messrs. 

Lot at pounds shillgs pence  per  acre. 

As  WITS  our  hands  this day  of . 

(a)  See  p.  232,  note,  Scorell  v.  BoxaU,  1  Y.  &  J.  896. 
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I. 

Valuations  of  Timbbb,  Fectubbs,  &c.  (a). 

Timber  (6).  I.  Thb  timber  &  timber-like  trees,  down  to  the  value  of  one 
shillg  per  stick,  pollards,  tellers,  &  underwood  down  to  the 
stub  [&  the  growg  crops]  shl  be  pd  for  by  the  pchaser  at  a 
valuon  to  be  made  at  the  jt  expse  of  the  vendors  &  pchaser  by 
the  auctioneer  (c),  or  failg  such  valuon,  at  their  fair  value: 
And  the  price  thof  shl  ifor  all  the  pposes  of  these  condons 
(except  as  to  paymt  of  deposit)  be  deemed  to  be  pt  of  the 
pchase-moy  [but  as  regards  the  copyhd  pt  of  the  ppty  such 
intt  only  as  the  vendors  have  in  the  timber  is  included  in  the 
sale]. 

Aa  to  (a)  See  as  to  sales  by  Taluation,  Dart,  V.  &  P.  257.    A  mere  appraise- 

▼aluations.    ment  by  valuers  was  held  not  to  be  an  arbitration  within  the  Twftftumg  of 

the  Common  Law  Procedure  Act,  1854  (£e  Daiody,  15  Q.  B.  D.  426;  Ba 

Cams  Wilson,  18  Q.  B.  D.  7  ;  Dart^  p.  260)  ;  and  this  would  seem  to  be  so 

also  under  the  Arbitration  Act,  1889  (52  &.  53  Vict.  c.  49). 

Ab  to  Bales        (&)  As  to  the  sale  of  timber  separately  from  the  land  and  the  rights  of  a 

of  timber,      tenant  for  life,  see  Cockerell  v.  Chohneley,  3  Buss.  565 ;  1  Buss.  &  M.  418;  6 

Bligh,  N.  S.  120;  1  CI.  &  F.  60;  Doran  t.  Wiltshire,  3  Sw.  699 ;  Be  LleweUin, 

37  Ch.  D.  317 ;  Dav.  Prec.,  Vol.  III.,  296. 

(c)  Or,  "  By  2  psons,  one  to  be  named  by  the  vendors,  &  the 
other  by  the  pchaser,  or  by  an  umpire  to  be  named  by  the 
valuers  bfe  pcdg  to  the  valuon,  but  if  eir  the  vendors  or 
pchaser  refuse  or  neglect  to  name  a  valuer,  or  to  notify  the 
same  in  writg  to  the  other  pty  within  10  days  after  being 
reqted  by  such  pty  so  to  do,  or  if  eir  of  the  valuers  shd  refuse 
or  neglect  to  act  for  10  days  after  notice  in  writg  from  the 
other  valuer  callg  upon  him  so  to  do,  then  the  valuon  shl  be 
made  by  the  valuer  (if  duly  notified  as  afsd)  of  the  other  pty 
alone." 
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n.  The  timber  &  other  trees  on  each  lot  shl  be  pd  for  by  The  same, 
the  pchaser  in  addon  to  the  amt  ot  his  biddg  at  the  price  Another 
named  in  the  parlars,  psuant  to  a  valuon  made  prevsly  to  the 

sale  by  Mr. ,  &  the  amt  of  such  valuon  shl  for  all  the 

pposes  of  these  condons  (includg  paymt  of  the  deposit)  be 
deemed  pt  of  the  pchase-moy. 

m.  The  shop  &  [tenant's]  fixtures,  fittgs,  &  furniture  in  Fixtores 
or  upon  the  ppty  [any  lot]  shl  be  pd  for  by  the  pchaser  at  a  ^^  ^™*' 
valuon  to  be  made,  &c.,  as  ahove.  No.  i.,  addg  in  the  case  of 
leasehdsy  '* &  the  decision  of  the  auctioneer,  ovy  'valuers  or 
umpire,'  as  to  what  are  tenant's  fixtures  or  fittgs  shl  be 
conclusive." 

IV.  The  pchaser  shl  take  &  pay  for  at  a  fair  valuon  to  be  Orops, 
made  by  2  referees,  to  be  named  one  by  the  vendors  &  the  gJJ^* 
other  by  the  pchaser,  or  by  an  umpire  to  be  named  by  such  tiUagee, 
referees  bfe  beginng  the  valuon,  the  [crops  &]  stk  (live  &  farm  sold 
dead),  &  the  hay  or  other  fodder,  straw  &  manure,  &  the  wgo"^ 
tillages  &  acts  of  husbdry,  or,  "  the  ploughgs,  seeds,  &  sowgs, 
labour  on  manures  &  work  done  on  the  land  after  harvest, 

&  the  labour  on  the  fallows,"  &  other  tenant's  ppty  usually 
taken  by  an  incomg  farm  tenant  from  an  outgoing  one,  such 
valuon  to  be  made  on  the  basis  of  the  custom  of  the  country 
prevsly  to  the  complon  of  the  pchase,  from  wch  time  the 
same  resply  shl  be  at  the  risk  of  the  pchaser,  &  he  shl  be 
entled  (on  paymt  of  the  balce  of  the  pchase-moy  &  the  amt 
of  such  valuon)  to  enter  into  occupon :  [But  the  vendors  shl 
be  entled  to  the  use  of  the  bams,  granary,  &  yards,  until  the 
Ist  day  of  May  next,  for  the  ppose  of  housg,  thrashg,  & 
marketg  the  psnt  yr's  crops.] 

V.  Unless  an  arrangemt  shl  be  made  for  givg  the  pchaser  Game  pre- 
the  control  of  the  game  preservg  pendg  the  complon  of  the  "'■^^*^' 
pchase,  the  vendors  will  continue  to  preserve  as  if  they  were 

going  to  continue  the  enjoymt  of  the  este,  &  the  pchaser  shl 
on  complon  pay  to  them  the  sum  of  £ for  the  expses  thof . 

VI.  The  pchaser  shl  take  at  a  fair  valuon,  to  be  made  by  Public- 
two  appraisers  (one  to  be  appted  by  the  vendors,  &  the  other  ^^^ 

(d)  See  p,  244,  note  (b).  As  to  the  sum  payable  on  a  farm  valuation  by 
an  incoming  tenant  being  subject  to  rent  due  to  the  landlord,  see  Stafford  t. 
Gardner,  L.  R.  7  C.  P.  242. 
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by  the  pchaser),  or  their  umpire  to  be  chosen  in  the  usual 
mner,  all  the  furniture,  tenant's  fixtures,  fittgs,  &  effects  on 
the  premes  (other  than  the  stk-in-trade,  &  such  things  as  the 
vendors  may  desire  to  remove),  &  the  decision  of  the 
appraisers  or  umpire  as  to  what  are  tenant's  fixtures  &  fittgs 
shl  be  conclusive.  The  pchaser  shl  also  take  such  of  the 
stk-in-trade  upon  the  premes  as  shl  not  have  been  sold  or 
disposed  of  at  the  time  of  the  complon  of  the  pchase  acodg  to 
the  valuon  of  two  gangers,  one  to  be  appted  by  the  vendors, 
&  the  other  by  the  pchaser,  or  their  umpire  to  be  chosen  in 
the  usual  mner,  &  the  amt  of  the  respive  valuons,  &  a 
proportion  for  the  time  unexpired  of  the  licences  &  fire  insce 
appertaing  to  the  premes  &  to  the  efiEects  thrin,  &  of  all 
outgoings,  shl  be  pd  by  the  pchaser  at  the  time  of  the  com- 
plon of  the  pchase,  &  if  the  pchaser  shl  neglect  or  refuse  to 
appt  an  appraiser  for  8  days  after  being  required  so  to  do,  or 
to  appt  a  ganger  on  reqt,  or  if  the  appraiser  or  ganger  appted 
by  the  pchaser  shl  neglect  or  refuse  to  nominate  an  umpire  on 
reqt  or  to  pceed  in  the  valuon,  the  appraiser  or  ganger  appted 
by  the  vendors  shl  make  the  valuon  alone,  &  the  same  shl  be 
bindg  on  the  pchaser. 
The  aame.  vii.  Thb  pchaser  shl  on  complon  of  the  pchase  pay  for  & 
^^^®'  in  respt  of  the  licences  &  insces  subsistg  sA  the  time  of  com- 
plon a  sum  proportionate  to  the  time  unexpired  thrin,  &  the 
vendors  will,  at  the  expse  of  the  pchaser,  do  all  such  acts  for 
transferrg  the  licences  &  insces  to  the  pchaser  or  his  nominee 
as  are  usual  in  like  cases,  &  in  the  event  of  the  licences  or 
insces  havg  expired  will,  if  required  by  &  at  the  expse  of  the 
pchaser,  apply  for  &  endeavour  to  obtain  a  renewal  thof  resply 
to  him  or  his  nominee,  but  the  complon  of  the  pchase  shl  not 
be  thby  delayed  (a). 


(o)  See  Cowles  v.  Qale,  L.  B.,  7  Ch.  12. 
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n. 

As  to  Commencement  and  Deduction  of  Title. 
L  The  title  shl  commce  with  a  convee  on  sale,  dated,  &c.  Title  com- 

mencing 

[&  the  pchaser  shl  not  require  the  prodon  of  or  investigate  with  a  Con- 
or make  any  requon  or  objon  in  respt  of  the  prior  title,  whether  JpJ^^ 
the  same  shl  appear  to  be  in  the  vendor's  posson  or  power,  or 
not.] 
n.  The  title  shl  commce  with  the  will  of  a  tester,  who  died  3[?*i®  .^"" 

mencing 

in  18 — ,  &  no  proof  shl  be  required  of  the  tester's  seisin  or  withawiiL 
ownership,  [ar,  The  title  shl  commce  with  a  genl  devise  of 
real  este  made  by  the  will  of  a  tester,  ^c,  &  the  pchaser  shl 
assume  the  seisin  or  ownerhip  of  the  tester,  &  that  the  ppty 
passed  by  the  devise].  [^Earlier  title  not  to  be  called  for,  see 
No.  I.] 
in.  The  title  shl  commce  as  to  the  greater  pt  of  the  ppty  Title  com- 

.     .         mencing 

with  a  pchase  deed  in  18 — ,  &  as  to  the  remr  of  the  ppty  (bemg  with  eeve- 
ihe  copyhd  pt),  with  an  admittce  in  18—  lor,  The  title  to  the  ^^'^*™" 
ppty  shl  commce  as  follows,  (namely),  as  to  the  great  bulk 
thof  [lots ]  with  a  pchase  deed  in  18 — ;  as  to  the  por- 
tions coloured in  the  annexed  plan  [lots ]  with  a 

deed  of  mtge,  or,  parton,  or,  settlemt  in  18 —  (except  as  to  a 

email  piece  contg  about perches,  to  wch  no  earlier  title 

will  be  shown  than  a  convee  in  18 — ) ;  as  to  certn  portions 
contg  about acres,  wch  cannot  now  be  identified  or  dis- 

(b)  As  to  this  condition^  see  the  Conv.  Aot,  1881^  s.  3  (3),  above^  p.  224.   As  to 
It  is  in  aU  cases  desirable  to  state  the  nature  of  the  deed  made  the  root  of  i^tricting 
title,  and  in  some  ca^es  (as  where  the  deed  is  Yolnntary),  it  is  necessary  to   ^°,^     ^ 
do  80;  iSe  Marsh,  24i  Ch.  D.  11,  but  see  Noyes  t.  Pateraon,  [1894]  8  Ch.  267. 
It  should  be  borne  in  mind  that  trustees  may  be  deterred  from  bidding 
where  too  short  a  title  is  offered,  although  if  it  should  appear  that  it  is  a 
good  holding  title  they  might  be  protected  by  the  Trustee  Act,  1893,  re- 
pealing, and  by  s.  8  (3)  re-enacting  the  Trustee  Act,  1888,  s.  4,  sub-s.  (3). 

A  risk  to  which  a  purchaser  accepting  less  than  a  40  years'  title  may  Construc- 
lometimes  be  exposed  is  that  of  being  fixed  with  oonstructiTe  notice  of  some  tive  notice, 
matter  (such  as  a  restrictive  covenant)  not  disclosed  by  the  latter  deeds, 
which  he  would  have  discovered  had  he  not  contracted  himself  out  of  the 
right  to  investigate  the  earlier  title ;  see  Paiman  v.  Harland,  17  Ch.  D.  353  ; 
Kotlingham,  ^c,  Briek  Co.  v.  Butler,  16  Q.  B.  D.  778  ;  Be  Co9,  [1891]  2  Ch. 
109.  Where  the  purchaser  is  precluded  from  making  an  objection  to  the 
title,  and  he  can  show  that  it  is  bad,  specific  performance  wiU  not  be  decreed 
against  him ;  but  the  i>arties  wiU  be  left  to  their  remedies  at  law :  Be  Scott 
i  Alvarez,  [1895]  2  Ch.  603. 
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tinguished,  but  wch  are  included  in  that  pt  of  the  ppty  wch  is 

coloured in  the  plan  [lot ] ,  with  the  will  of  a  tester 

who  died    in   18 — ,   <fe  whose  seisin  or    ownership  shl    be 
assumed],  &  in  every  case  the  respive  assurces  or  docts,  with 
wch  it  is  above  stipulated  that  the  title  to  the  respive  pts  of 
the  ppty  [lots]  shl  commce,  shl  be  accepted  as  good  roots  of 
title,  &  the  prior  title  shl  not  be  required,  enquired  into,  or 
objected  to,  whether  the  same  shl  appear  or  be  in  the  vendors' 
posson  or  power  or  not,  &  no  requon  or  objon  shl  be  made 
resptg  anythg  contd  or  appearg  in  any  of  the  docts  with  wch 
the  respive  titles  commce. 
Option  to        rv.  The  title  shl  commce  with,  &c. :  But  as  this  restron  is 
to^  for    oiily  made  to  prevent  expse  to  the  vendors,  the  pchaser  will 
TwT*^*^*  be  at  liberty  to  have  the  earlier  title,  commencg  with,  &c., 
expense.      abstracted  &  deduced  at  his  own  expse  provd  he  shl  require  the 
same,  by  a  written  notice  to  the  vendors  or  their  solor,  within 
days  after  the  delivery  of  the  abstract  of  the  later  title- 
inspection        V.  The  title  shl  commce  with,  &c.     The  earlier  title  deeds 

01  e&TliGr 

title  before   hi  the  posson  of  the  vendors  &  an  abstract  thof  may  be  in- 
^®-  spected  at  any  time  bfe  the  sale  at  the  office  of  the  vendors' 

solor,  but  no  investigon  into,  or  objon  or  requon  in  respt  of  the 
prior  title  shl  be  made  subseqtly  to  the  sale. 

Proof  of  VI.  In  the  yr ,  certn  ppty  held  under  the  same  title  as 

partially^    that  now  offered  for  sale  was  sold  by  the  vendors  to for  a 

^^^'^    sum  exceedg  £ ,  upon  wch  occasion  the  title  was  approved 

ground  of    after  a  full  investigon  {ovy  The  ppty  was  formerly  pt  of  the 

hi^^a-      * este,"  &  was  pchased  by  the  late  owner,  under  whom 

tion.  the  vendors  claim,  in  the  yr ,  on  wch  occasion  the  title 

was  fully  investigated],  of  wch  fact  a  statutory  declon,  to  be 
furnished,  if  required,  at  the  expse  of  the  pchaser,  shl  be 
sufft  evidce  (a).  It  is  accdly  stipulated,  in  order  to  save  the 
unnecy  trouble  &  expse  of  anor  investigon  of  the  title  prior 

to  the  yr  ,  that  the  pchaser  shl  be  content  with  an 

abstract  commencg  with,  &c.,  &  shl  not  call  for  or  investigate 
or  'make  any  requon  or  objon  resptg  the  earlier  title,  {add,  if 
thought  fit  y  an  offer  givg  the  pchaser  the  rt  of  callg  for  the  earlier 
title  at  his  own  expse  or  inspectg  it  bfe  the  sale,  as  above, 
Nos.  IV.  <f  V.]. 

(a)  See  Symons  v.  James,  1  Y.  &  C.  C.  C.  487. 
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vn.  As  the  ppty  forms  pt  of  large  family  estes,  &  an  ab-  Title  to 
stract  of    the  whole  title  is  necessarily  voluminous,  it  is  f^i^g** 
stipulated  that  with  respt  to  any  lot  wch  shl  fetch  less  than  part  of 

£ ,  the  pchaser  shl  be  satisfied  with  a  convce  from  the  ^totw  (6). 

vendors,  witht  requirg  any  title  or  evidce  of  title  whatever  to 
be  shown,  or,  "  shl  only  be  entled  to  an  abstract  commencg 

with  the  settlemt,  dated  in  the  yr ,  under  a  power  of  sale 

contd  in  wch  the  psnt  sale  is  made,  &  wch  contains  recitals 
of  the  earlier  title,  &  shl  not  be  entled  to  make  any  requon 
or  objon  resptg  such  earlier  title,"  oTy ''  in  the  case  of  lots 

fetchg  less  than  £ ,  the  abstracts  will  be  short  summaries 

of  the  title  only,  but  the  pchasers  may  have  fuller  abstracts  at 
their  own  expse." 

vni.  As  to  certn  small  portions  of  the  ppty,  comprisg  togr  Purchaaer 

about acres,  [wch  were  pchased  by  the  psnt  vendors  at  J^^^i^ig 

various  times  betn  the  yrs & ,]  the  pchaser  shl  be  as  vendors 

content  with  such  title  as  the  vendors  have  [accepted  on  such 
respive  pchases]. 

IX.  The  abstract  shl  commce  with  a  deed  of  convce,  dated.  Recent 
&c.,  wch  deduces  the  title  to  the  ppty  by  recital  from  the  yr  ^^^^p^r 

,  &  the  pchaser  shl  be  satisfied  in  all  respts  with  such  title 

recital  of  the  prior  title  &  shl  not  require  any  evidce  or  infer-  by  recital, 
mon  as  to  anythg  recited,  disclosed,  or  refd  to  in  such  convce 

or  orwise  in  relon  to  such  prior  title. 

X.  An  abstract  of  the  title,  commencg  as  above  provd,  may  Restric- 
be  perused  &  examined  with  the  deeds  10  days  bfe  or  at  any  a^tow*^ 
time  after  the  sale,  at  the  ofl&ce  of  the  vendors'  solor,  but  to  on  sale  in 
save  expse  to  the  vendor  it  is  stipulated  that  no  pchaser  shl    ™ 

be  entled  to  a  copy  of  the  abstract,  except  on  paymt  of  2 
guineas  for  the  same,  &  unless  he  applies  for  it  within  1  week 

of  the  sale. 

XI.  Any  pchaser  who  shall  be  willg  to  forego  the  investigon  Option  to 
of  the  title  &  to  accept  a  convce  (prepared  by  the  vendors'  ^^y^" 
solors)  of  his  lot  or  lots,  &  shl  apply  to  them  for  such  convce  ^re®  «>n- 
within  7  days  of  the  sale,  may  have  the  same  free  of  all  ^®y*°^^ 
expses  except  the  paymt  of  the  stamp  duty  &  of   guineas 

for  the  expses  connected  thwith,  but  if  such  notice  is  not  given 
within  the  sd  7  days  the  pchase  must  be  completed  in  the 


(b)  See  Dart,  V.  &  P.  167. 


254 


CONDITIONS   OF   SALE. 


Enfran- 
chised 
copyholdB 
(a). 


Exchange 
(6). 


The  same. 


Allotment 
under  In- 
closnre 
Award  (c). 


usual  way,  &  every  pchaser  who  shl  elect  to  accept  such 
convce  as  to  any  lot  must  make  the  same  election  as  to  every 
other  lot  pchased  by  him,  &  the  vendors  will  not  give  such  free 
convce  in  any  case  in  wch  they  have  been  put  to  any  expse  eir 
as  to  title  or  convce  other  than  the  chges  of  their  own  solors 
for  the  preparon  &  exon  of  such  convce.  A  copy  of  the  form 
of  convce  will  be  produced  at  the  sale,  &  may  be  inspected 
aftwds  at  the  office  of  the  vendors'  solors. 

XII.  As  to  pt  of  the  ppty  wch  was  formerly  cophd,  held  of 

the  manor  of  ,  &  was  enfranchised  in  the  yr  ,  the 

pchaser  shl  take  subjt  to  the  reservons  &  mres  contd  in 
the  deed  [award]  of  enfranchisement  [&  to  the  rts  of  the  lord 
of  the  manor  in  respt  of  minis  or  orwise]. 

xin.  As  to  any  pts  of  the  premes  wch  have  been  derived 
under  exchanges  the  vendors  shl  not  be  required  to  produce 
any  evidce  of  the  title  of  the  psons  from  whom  the  same  were 
taken  in  exchange  anterior  to  the  deed  or  deeds  by  wch  such 
exchanges  were  efiEiected,  nor  to  deduce  the  title  to  the  lands 
given  in  exchange,  but  such  exchanges  shl  be  assumed  to  have 
been  in  all  respts  valid. 

xrv.  An  agreemt  for  exchge  in  18 —  does  not  appear  to  have 
been  carried  out  by  actual  convce,  but  as  the  land  taken  in 
exchge  has  been  since  held  in  accordce  with  the  t<erms  of  the 
agreemt  (of  wch  fact  a  statutory  declon  will  be  furnished  if 
required  at  the  pchaser's  expse),  the  pchaser  shl  not  require  a 
convce  thof  to  be  obtained,  or  make  any  objon  or  requon  with 
refce  to  such  exchge. 

XV.  The  title  to  pt  of  lot shl  commce  with  an^  award, 

dated,  &c.,  under  an  Inclosure  Act,  &  the  pchaser  shl  assume 
the  validity  &  regularity  of  the  award,  &  shl  not  call  for  the 
title  to  the  lands  in  respt  of  [or  in  exchge  for]  wch  the  allotmt 
was  made,  but  shl  assume  that  the  allottee  became  seised  in 
fee  simple  of  the  land  allotted,  subjt  only  to  the  reservons  & 
mres  contd  in  the  award  [and  to  the  rts  of  the  lord  of  the 
manor  in  respt  of  minis  or  orwise]. 


(a)  See  Bellamy  t.  Dehenham,  [1891]  1  Ch.  412.  As  to  the  lord's  title,  see 
above,  p.  225. 

(h)  See  irifra,  Exchakqes  ;  and  1  Dart,  Y.  &  P.  326  et  s$q. 

(c)  As  to  this  and  the  next  form,  see  1  Bart,  V.  &  P.  186,  326  et  seq.; 
Jacomh  v.  Turner,  [1892]  1  Q.  B.  47. 
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XVI.  As  to  certn  allotmts,  the  title  to  wch  is  derived  under  an  The  same. 

award  made  in  the  yr under  the  Inclosure   Act, 

the  pehaser  shl  assume  the  validity  &  regularity  of  the  award, 
&  that  the  allotmts  were  made  in  respt  of  [or  in  exchge  for]  pt 
of  the  lands  comprd  in  a  settlemt  dated,  &c.,  &  so  as  to  follow 
the  title  to  such  lands  (d). 

xvn.  The  title  shl  consist  of  the  will  of  a  tester  who  died  in  Title  under 
18 — ,  contg  a  genl  devise  to  the  father  of  the  psnt  vendor,  &  ^y^^  ' 
a  statutory  declon  that  since  18 —  (in  wch  yr  his  father  died  poeseenon. 
intestate,  leavg  the  vendor  his  hr)  the  vendor  has  been  in  the 
undisputed  posson  &  enjoymt  or  rect  of  the  rents  of  the  ppty. 
The  pehaser  shl  be  satisfied  with  the  above,  &  shl  not  require 
any  further  or  other  title  or  evidce  of  title. 

xvm.  The  ppty  passed  to  the  prsnt  vendor  in  18 —  by  deed  Titie  under 
of  gift.    The  pehaser  shl  not  found  any  objon  or  requon  on  ^^(^l 
this  fact,  but  shl  be  satisfied  with  a  declon,  to  be  made  by  one 
of  the  donor's  family,  that  the  donor  was  at  that  time  &  has 
since  continued  amply  solvent    &    has  not   since  dealt  or 
attempted  to  deal  with  the  ppty. 

XIX.  As  to  lot ,  wch  was  pchased  by  the  vendors  in  the  Land 

yr at  a  sale  of  a  portion  of  the  surplus  lands  of  the fro^Rla. 

(d)  See  the  Qeneral  Inclosure  Act,  6  &  7  Will.  4,  c.  115,  s.  33.  p^^ny  ff\ 

(e)  Formerly  a  voluntary  settlement  of  land  was  liable  to  be  defeated  m^j    under 
under  27  Eliz.  c.  4  by  a  subsequent  conveyance  for  value  made  by  the  settlor  voluntary 
before  a  conveyance  for  value  was  made  by  the  person  claiming  under  the  deed, 
settlement  (3  Dav.  Free.  pt.  1,  685).     But  this  is  no  longer  the  case  where  27  Elis. 
the  voluntary  settlement  was  made  bona  fide  and  without  any  fraudulent 

intent,  and  the  subsequent  conveyance  for  value  by  the  settlor  was  made 
alter  28th  June,  1893  (see  the  Voluntary  Conveyances  Act,  1893).  The 
concurrence  of  the  settlor  in  a  conveyance  made  by  the  persons  claiming 
under  the  settlement  is  only  useful  for  the  purpose  of  obtaining  his  cove- 
nants for  title,  and  if  the  settlement  was  made  before  the  29th  June,  1893, 
for  the  purpose  of  showing  that  he  has  not  defeated  the  settlement. 
Where  a  settlement  is  void  as  against  creditors  as  being  fraudulent  under  ^3  Eliz. 
13  Eliz.  c.  5,  a  boni-fide  purchaser  for  value  from  the  persons  claiming  e.  5. 
under  the  settlement  without  notice  of  any  fraud,  whether  his  interest  is 
legal  or  equitable,  will  be  protected :  Halifax  Joint  Stock  Banking  Co,  v. 
GUdhm,  [1891]  1  Ch.  31. 

It  used  to  be  thought  that  the  provisions  of  the  Bankruptcy  Act,  1883,  s.   Bank- 
47,  making  certain  settlements  "  void "  extended  to  conveyances  for  value   raptcy 
made  by  the  persons  claiming  under  the  settlement,  but  it  is  now  decided       *»  1883. 
that  a  purchaser  for  value  from  them  without  notice  of  any  fact  avoiding  the 
settlement  wiU  be  protected  :  Be  Brail,  [1893]  2  Q.  B.  881. 

(/)  As  to  the  sale  of  superfluous  land  by  a  railway  company,  see  note.   Sale  of 

pott,  under  Convetancss.  superfluous 

land. 
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Ely  Co,  the  abstract  shl  commce  with  the  convce  to  the 
vendors,  dated,  <fec.,  &  the  pchaser  shl  not  call  for  or  investi- 
gate the  prior  title,  or  make  any  requon  or  objon  with  respt  to 
the  powers  of  the  Co,  or  their  compliance  with  the  requiremts 
of  their  Acts  with  refee  to  the  acquison  or  sale  of  the  ppty 
comprd  in  this  lot. 
Sale  by  XX.  The  ppty  (with  Other  land)  was  pchased  by  the  vendors 

^pwJy     ^  ^^®  y^  18 — ,  for  the  pposes  of  their  undertakg,  or,  "  the 

wrpubiic     pposes  authorised  by  the Act,"  but  is  no  longer  required 

^  "  *     for  such  pposes,  &  as  it  is  the  practice  of  the  vendors  strictly 

to  investigate  the  title  to  all  ppty  pchased  by  them,  the  title  to 

be  deduced  shl  consist  exclusively  of  the  deed  of  convce  to  the 

vendors,  wch  shl  be  assumed  to  have  been  effectual  to  vest  the 

ppty  in  them,  &  it  shl  also  be  assumed  that  they  have  full 

power  to  sell  &  convey  the  same. 

Ab  to  pur-       XXI.  Thb  ppty  havg  been  pchased  in  18 —  by  the  trees  of  a 

2^J^^j   settlemt  &  conveyed  to  the  uses  [to  them  upon  the  trusts]  tiiof , 

aettiexnent;  &  havg  been  aftwds  sold  under  the  powers  of  [trusts  of]  such 

of  right  to    settlemt  [under  the  Settled  Land  Act,  1882],  it  is  stipulated  (to 

^'S™^^^  save  expse)  that  the  pchaser  shl  accept  the  recitals  of  or 

refces  to  such  settlemt  &  the  apptmts  of  new  trees  thof,  wch 

are  contd  in  the  convces  exted  on  the  pchase  &  re-sale  of  the 

ppty,  as  sufft,  &  shl  not  require  any  abstract  or  make  any 

requon  in  respt  of  the  sd  settlemt  &  apptmts  of  new  trees. 

The  same         xxH.  The  ppty,  wch  is  being  sold  by  the  vendors  as  trees  of 

cha«Miith-  ^  settlemt,  was  pchased  in  18 —  under  a  power  contd  in  the 

out  disciofi-  settlemt  for  the  investmt  of  the  trust  moy  in  the  pchase  of 

(ft).  land  to  be  held  in  trust  for  re-sale,  but  was  conveyed  to  the 


(a)  See  note  (/)  previous  page. 

Am  to  Q>)  This  course  is  considered  better  than  to  attempt  to  reaeU  without 

trustees'        disclosing  the  trusty  and  in  the  eyent  of  a  trustee  having  died,  would  be 

whl^"*"     necessary  to  avoid  difficulty  as  to  death  duties  (see  infra,  Conystancks  on 

trust  not       Sale).    If  the  trust  is  not  disclosed,  a  question  arises  as  to  the  oovenants  for 

disdoBcd.      *^*^®  ^^  production,  &c.,  of  deeds  to  be  entered  into  by  the  trustees ;  and  a 

condition  may  be  necessary  for  their  protection  in  these  respects^  unless 

they  are  willing  to  enter  into  the  usual  covenants  of  beneficial  ownera,  the 

liability  under  which  in  such  a  case  would  be  little  (if  anything)  more  than 

nominal.    The  condition  might  provide  that  they  should  only  be  required  to 

covenant  that  they  respectively  have  not  encumbered,  or  (which  would  be 

practically  sufficiently  protective),  that  the  liability  of    each  under  the 

covenants  for  titie  and  further  assurance  should  be  restricted  to  the  acts  of 

himself  and  persons  claiming  under  him,  and  (as  to  muniments)  that  an 


I 
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trees  witbt  disclosg  the  trust.  The  pchaser  shl  be  satisfied 
with  a  short  abstract  of  the  above  mentd  clause  in  the 
settlemt,  &  of  an  apptmt  of  new  trees  thof  in  18 — ,  &  shl  not 
make  any  requon  in  respt  of  such  settlemt  &  apptmt. 

xxm.  In  the  yr a  term  was  assned  to  attend  the  Satisfied 

inhance.  The  pchaser  shl  not  be  entled  to  investigate  the  ™^^'' 
earlier  title  to  the  term  or  to  require  any  evidce  or  informon, 
beyond  what  is  afforded  by  such  assnmt  or  the  docs  showg 
the  title  to  the  inhance,  as  to  the  creation  of  or  prior  dealgs 
with  the  same,  or,  ''  the  vendors  shl  not  [except  at  the 
pchaser's  expse]  be  required  to  show  the  creation  of  or  to 
trace  the  title  to  any  term  wch  has  been  assned  to  attend  the 
inhance." 

XXIV.  A  SMALL  pt  of  the  ppty  was  formerly  waste  of  the  Waste 

manor  of ,  &  was  enclosed  with  the  consent  of  the  homage  "*"**'• 

given  at  a  court  baron  held  on  the day  of ,  as  appears 

by  an  entry  on  the  Gt  rolls.  It  shl  be  assumed  that  the  same 
thby  became  indefeasibly  vested  in  fee  simple  in  the  pson  who 
made  the  enclosure. 

XXV.  A  ROAD  boundg  a  portion  of  the  ppty  was  in  the  yr  Site  of 
diverted,  &  the  old  road  or  a  portion  thof  togr  with  a 


small  pee  of  the  adjoing  land  was  thrown  into  &  now  forms  pt 
of  the  ppty  in  lieu  of  the  land  taken  for  the  new  road  or  thby 
severed  from  the  ppty.  No  objon  or  requon  shl  be  raised  in 
respt  of  such  diversion  on  the  ground  of  any  insufft  authority 
for  makg  the  same,  or  orwise  as  to  the  vendors'  title  to  the 
old  road  or  the  small  pee  of  land. 
XXVI.  The  ppty  offered  for  sale  consists  of  the  bldgs  &  site  Sale  of 

known  for  many  yrs  past  as ,  &  the  sale  is  made  under  ^^  {d). 

the  authority  of  the  Board  of  Charity  Commrs.  The  vendors 
shl  not  be  bound  to  furnish  any  abstract  of  title,  or  to  produce 
any  deeds  or  evidce  of  title  other  than  a  copy  of  an  order  of 
the  sd  Board  apptg  the  vendors  to  be  trees  of  the  charity,  & 
vesig  the  legal  este  in  the  ppty  in  the  Official  Tree  of  Charity 
Lands,  &  a  copy  of  anor  order  of  the  same  Board  sanctiong 


undertaking  for  safe  custody  should  not  be  required.  Such  a  condition  (in 
whichever  form)  would  not  put  the  purchaser  on  enquiry  as  to  the  exist- 
^oe  of  a  trust,  or  oblige  the  vendor  to  answer  the  enquiry  if  made. 

(e)  See  the  Satisfied  Terms  Act,  8  &  9  Vict,  c  112 ;  Dart,  V.  &  P.  576. 

{d)  See  note^  post,  under  Conyktanois,  as  to  sales  of  charity  lands. 
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Afl  to  roads 
and  rights 
of  way. 


Registered 
title  (a). 


Bxprees 
incorpora- 
tion of 
statutes 
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the  Bale  to  the  pchaser,  wch  shl  be  accepted  as  a  suflft 

title.  J     1  ^ 

xxvn.  Every  pchaser  shl  be  satisfied  with  such  roads  &  rte 
of  way  to  the  ppty  as  at  psnt  eidst,  witht  requirg  any  evidce 
of  the  grt  or  rt  of  user  thof . 

xxviu.  The  ppty  is  registered  with  an  absolute  title  under 
the  Land  Transfer  Act,  1875.  The  title  wiU  consist  of  a  copy 
of  the  land  certfe,  &  any  evidce  of  identity  or  as  to  boundaries 
or  extent  (b)  wch  the  pchaser  may  require  shl  be  at  his  own 
expse  lor,  &  the  pchaser  shl  assume  that  the  description  con- 
tained in  the  register  is  conclusive  as  to  the  boundaries  & 

extent  of  the  land]. 

XXIX.  The  vendors  will  deliver  to  the  pchaser  an  abstract  of 
their  title  to  the  ppty,  &  deduce  a  good  title  thto,  subjt  to  the 
combined  operon  of  the  Vendor  &  Pchaser  Act,  1874,  &  the 
Conv  &  Law  of  Ppty  Act,  1881,  &  these  condons. 


Old  lease 


UL. 

Leaseholds  (d). 

I.  The  pchaser  shl  be  furnished  with  an  abstract  of  the 
lease,  dated,  &c.,  under  wch  the  ppty  is  held,  <fe  of  an  assnmt 
of  such  lease,  dated,  &c.,  &  the  subsequent  title,  &  shl  not 
question  the  validity  of  the  lease,  or  make  any  objon  or  requon 
in  respt  of  the  intermed  ate  title  to  the  premes  betn  the  lease 
&  the  sd  assnmt,  notwg  any  recital  of,  or  referee  to  such  tide 
contd  in  the  assnmt  or  any  subsequent  doc,  but  shl  assume 


(a)  See  the  Act,  38  &  39  Vict.  c.  87. 

(b)  See  8.  83  (5)  which  provides  that  the  registered  descriptioii  of  the 
land  "  shall  not  be  conclusive  as  to  boundaries  or  extent."  This  provision 
renders  it  very  unsafe  to  buy  building  plots  where  the  land  is  registered 
owing  to  the  risk  of  some  former  owner  having  retained  a  narrow  slip  oi 
frontage  adjoining  the  road.     See  11  Law  Quarterly  Review,  p.  364. 

(c)  This  could  of  course  only  be  required  in  exceptional  caaee,  as  th« 
Acts  apply,  unless  excluded  expressly  or  by  implication. 

(d)  See  above,  p.  226  et  seq, 

{e)  See  Frend  v.  Buckley,  L.  E.  5  Q.  B.  213 ;  TfiWianw  v.  Shargo,  [1803^ 
W.  N.  100, 1  Dart,  V.  &  P.  335,  above,  p.  226. 
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that  the  sd  assnmt  vested  in  the  assnee  a  good  title  for  the 
residue  of  the  term. 

n.  Thb  abstract  ahl  couunce,  as  regards  the  vendors'  [or  Renewmbie 
leasehders']  title,  with  a  lease  dated  in  1860 ;  &  the  pchaser  ^«^^®^^"- 
bU  not  make  any  requon  or  objon  resptg  the  ecurlier  leasehders' 
title  or  the  title  of  any  of  the  lessors,  nor  require  any  evidce, 
beyond  what  appears  on  the  lease,  that  the  lessee  of  1860  was 
the  owner  of  the  whole  intt  in  the  prevs  lease  thby  expd  to 
have  been  surrendered ;  &  inasmuch  as  the  lessors  on  each 
renewal  require  the  surrendered  lease  to  be  delivered  up,  the 
pchaser  shl  be  satisfied  as  regards  such  surrendered  lease  with 
the  prodon  of  a  doc  purportg  to  be  a  copy  or  draft  thof ,  &  shl 
not  require  any  proof  of  the  surrender  thof  beyond  what 
Appears  in  such  new  lease. 

m.  No  objon  shl  be  taken,  or  indemnity  required  on  acct  of  Under> 
the  lease  or  agrmt  under  wch  the  ppty  [any  lot]  is  held  being  }^^  ^ 
an  underlease,  or  agrmt  for  an  underlease,  or  on  acct  of  [such  only  of  Um 
lease,  or  agrmt,  or]  the  superior  lease,  comprisg  other  ppty  fiTt^in^ 
besides  the  ppty  sold  [such  lot]  or  being  at  a  larger  rent  m«>w, 
than  the  underlease  or  agrmt  [or  on  the  ground  of  the  lessor 
not  havg  concurred  in  any  apportlonmt  or  exclusive  chge  of 
rent],  or  by  reason  of  any  variance  betn  the  covts,  provons, 
&  oondons  in  the  superior  lease  &  the  underlease  or  agrmt  or 
for  any  other  reason  connected  with  the  superior  lease. 

lY.  The  abstract  shl  commce  with  the  superior  lease  &  The  same, 
the  pchaser  shl  not  call  for,  or  make  any  requon  or  objon 
concemg  the  title  of  the  superior  landlord,  or  require  any 
proof  of  the  pformce  of  the  covs  &  condons  contd  in  the 
superior  lease. 

T.  The  prodon  of  the  last  rect  for  the  rent  (witht  proof  Receipt  for 
being  required  of  the  title  or  authority  of  the  pson  givg  the  'T"** 
same)   shl    be    conclusive   evidce  that  all   rent  under  any  ance^of* 
superior  lease  has  been  pd,  &  that  all  the  covts  &  condons  coyewmt^ 
in  the  lease  or  agrmt  for  lease  to  wch  such  rect  refers  &  in 
every  superior  lease  have  been  pformed  &  observed,  or  that 
all  breaches  thof   (whether  past  or  continuing)  have  been 
effectually  waived  or  sanctioned  up  to  the  time  of  the  complon 


(/)  See  as  to  this  condition,  p.  226 ;  Lawrie  ▼.  Lees,  7  App.  Cas.  19, 32, 38 ; 
26  Sol.  J.  445. 
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Thesune 
where  rent 
nomiiuU  or 
charged  on 
other  pro- 
perty (o). 


Non-exeen- 
tion  of 
lease  by 
one  lesaor. 


Former 

aseign- 

menta 

without 

license. 


Lioense  to 
ign  (6). 


The  same. 

Pnrchaaer 
to  take 
onderleaae 
if  neces- 
sary. 


of  the  pchase,  whether  it  shl  appear  that  the  lessors  or  re- 
versioners were  cognisant  of  such  breaches  or  not :  [And  in 
parlar  no  objon  or  requon  shl  be  made  on  the  ground  that 
the  insce  of  any  of  the  premes  is  not  accdg  to  covt,  &  the 
vendors  shl  not  be  required  to  rectify  any  insce  or  to  effect 
any  fresh  insce.] 

VI.  It  shl  be  assumed  witht  evidce  that  [all  rent  accrued 
due  under  the  lease  has  been  pd,  &  that]  all  the  covts  & 
Condons  in  the  lease  have  been  duly  pformed  &  observed  or 
that  any  breach  thof  has  been  effectually  waived  up  to  the 
eomplon  of  the  pchase. 

VII.  One  of  the  ten  trees  of  the  Charity,  who  are 

named  as  lessors  in  the  lease  of,  &c.,  refd  to  in  the  parlars* 
did  not  exte  such  lease.  The  pchaser  shl  not  on  this  ground 
question  the  validity  or  require  any  confirmon  of  the  lease, 
but  shl  accept  as  sufft  evidce  of  validity  &  existce  thof  the 
prodon  of  a  rect  for  the  last  half  yr's  rent  accrued  due  prior 
to  the  eomplon  of  the  pchase. 

VIII.  Lots  are  held  under  leases  from  the  C!o. 

wch  contain  restrons  agst  alienon  or  underlettg  witht 
license,  &  also  require  that  all  writgs  relatg  to  the  premes 
shd  be  prepared  by  the  clerk  of  the  lessors.  The  pchasers 
shl  not  make  any  objon  or  requon  in  respt  of  any  dealgs  with 
the  leases  appearg  to  have  taken  place  witht  license  or  in 
respt  of  the  insufficiency  of  any  license,  or  on  acct  of  any 
instrumts  relatg  to  the  premes  not  appearg  to  have  been 
prepared  by  the  clerk  of  the  Co. 

IX.  The  lease  of  lot contns  a  restron  agst  alienon  or 

underlettg  witht  the  license  of  the  lessor.  The  pchaser  shl  not 
enquire  into  the  title  of  the  pson  by  whom  the  license  (wch 
will  be  procured  by  the  vendors  at  their  own  expse)  may  pur- 
port to  be  signed,  or  his  rt  to  grt  the  same,  nor  make  any  objon 
or  requon  resptg  the  sufficiency  or  form  of  such  license. 

X.  A  LICENSE  from  the  respive  lessors  to  assn  the  leases 

[of  lots & ]  being  necy,  the  vendors  will  endeavour 

to  obtain  such  licenses  at  their  own  expse,  but  in  case  any 

(a)  See  Re  Moody,  28  Ch.  D.  661  ;  30  Ch.  D.  344 ;  above,  p.  226. 

(h)  As  to  when  the  licence  should  be  obtained,  see  EUis  v.  Rogers,  29  Ch. 
D.  661.  Unless  the  lease  contains  an  express  provision  to  the  contrary,  no 
fine  for  snch  Ucense  is  now  payable,  55  &  56  Vict.  c.  13  s.  2. 
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difficulty  shl  in  the  case  of  eir  lot  arise  in  this  reapt  the  con- 
tract [as  to  Buch  lot]  shl  be  carried  out  by  an  assnmt  to  an 
approved  tree  for  the  pchaser  or  by  the  grt  of  an  underlease  to 
the  pchaser  for  the  whole  term  except  the  last  day. 

n.  No  objon  shl  be  taken  on  acct  of  the  sale  being  of  Aato 
derivative  or  sub-terms  (wch  were  created  by  mtges  by  demise  aversion 
in  the  usual  way,  leavg  a  nominal  reversion  of  one  day  of  the  y^trtand- 
term  created  by  the  origl  lease  outstandg  in  the  mtgor  in  each  mortgagor, 
case),  &  the  vendors  shl  not  be  required  to  get  in  such  revon 
of  the  ppal  term  or  to  show  in  whom  it  is  now  vested,  but  the 
pchaser  will  have  the  benefit  of  the  proven  in  each  of  the 
mtge  deeds  makg  the  mtgor  a  tree  of  the  nominal  revon  for 
him. 

xn.  The  lots  being  all  held  under  the  same  lease,  the  sale  Leaseholds 
shl  be  effectuated  by  the  pchaser  of  such  one  of  the  lots  as  lender  one 
the  vendors  shl  think  fit  takg  an  assnmt  of  the  lease,  subjt  to  ^••^VV'^* 
underleases  of  the  other  lots,  to  be  previously  grted  by  the  to  take  an 
vendors  to  the  respive  pchasers  thof  for  the  whole  term  less  JJ^J*^** 
one  day,  at  the  respive  apportioned  rents  mentd  in  the  parlars,  underieasee 
snch  underleases  contg  covts  by  the  respive  pchasers  for  ^jo^l^n 
paymt  of  such  respive  rents,  &  the  pformce  &  observce  of  the  (<^)- 

(c)  There  is  a  want  of  uniformity  in  the  practice  as  to  the  mode  of  -^.^ 
Belling  leaseholds  held  nnder  one  lease  in  lots.    The  more  common  plan  fLgi?ii 
has  been  to  assign  the  lease  to  the  largest  purchaser,  by  whom  under-  ^^^  under 
leases  are  granted  to  the  other  purchasers  (see  the    forms  of    such  an  one  lease 
Mmgnment  and  underlease  infra,  Conybtancss  on  Sale)  ;  but  the  plan  in  lots. 
aboTe  adopted  of  reserving  to  the  vendor  the  right  of  determining  which 
purchaser  shaU  take  the  assignment  seems  better,  as  it  makes  it  unneoes- 
my  to  provide   against  difficulty  which  might  otherwise  arise  in  the 
event  of  the  completion  of  the  purchase  of  any  lot  being  delayed.    The 
above  condition  also  departs  from  what  has  been  the  usual  plan  in  pro- 
viding that  the  underleases  shaU  be  granted  by  the  vendor  before  the 
assignment  instead  of   by    the  assignee  afterwards ;    which  also  seems 
better.    The  main  question  is  as  to  the  covenants.    In  the  assignment  OoveDanta. 
the  vendor  wiU,  of   course,  if   a  beneficial  owner,  enter  into  the  usual 
Tender's  covenants  for  title  (but  which,  if  the  underleases  are  previously 
gnmted  by  him,  it  is  suggested  should  be  subject  to  the  qualification  in 
the  text  to  protect  him  from  liability  in  respect  of  future  breaches  of 
covenant  by  the  underlessees) ;  or  if  a  trustee  or  mortgagee,  wiU  merely 
covenant  against  incumbrances.     As   to  the  underleases  there  is   more 
doabt.    In  the  absence  of  stipulation  each  underlessee  would  be  entitled, 
in  addition  to  the  usual  covenant  by  the  gprantor  for  quiet  enjoyment,  to 
a  covenant  by  him  for  payment  of  the  rent  under  the  original  lease,  and 
(▼hich  is  somewhat  onerous)  for  performance  of  the  covenants  as  to  the 
Ksidne  of  the  property :  Brown  v.  Paull,  2  Jur.  N.  S.  317.    It  is  obviously 
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covts  in  the  origl  lease  so  far  as  the  same  relate  to  tiieir 
respive  lots,  &  the  sd  assnmt  contg  the  usual  covts  by  the 
assnee  for  the  paymt,  pformce  &  observce,  Sa  indemnity  of  the 
vendors  [&  the  este  of  their  testor]  in  respt  of  the  rent,  cQvts, 
k  Condons  of  the  origl  lease.  The  vendors  will,  if  required, 
enter  into  the  usual  vendors'  covts  in  the  assnmt  &  under- 
leases (a)  for  title  &  further  assurce  (but  not  so  as  to  render 
themselves  liable  in  respt  of  any  future  breach  of  any  of  the 
covts  or  Condons  of  the  origl  lease  on  the  pt  of  any  of  the 
pchasers)  with  the  addon  in  the  underleases  of  the  usual 
acknmt  for  prodon  &  undertakg  for  safe  custody  of  the  lease  & 
the  other  docs  of  title  (if  any)  in  the  posson  of  the  vendors 
\oT,  if  the  vendors  are  trees  or  mtges^  but  the  vendors  being  trees 
[mtgees]  will  not  enter  into  any  covts  in  the  assnmt  &  under- 
leases, except  the  usual  covt  agst  incumbces  with  the  addon 
in  the  underleases  of  the  usual  restricted  covt  for  quiet 
enjoymt  &  an  acknmt  for  prodon,  but  witht  any  xmdertakg  for 
safe  custody  (6)  of  the  origl  lease,  &c.].  The  sd  assnmt  shl  be 
prepared  in  duplicate  by  &  at  the  expse  of  the  pchaser  to  whom 
it  is  made,  &  the  underleases  &  counterpts  thof  shl  be  prepared 
by  the  vendors  at  the  expse  of  the  respive  pchasers,  such  expse 

not  to  exceed  £ ,  or,  "to  be  accdg  to  the  authorised  scale 

chge  under  the  Solors*  Kemuneron  Act,  1881  "  (e)  in  each 


reasonable  that  the  purchaeers  who  take  underleases  shotdd  not  thereby 
be  deprived  of  the  vendor's  covenants  for  title  ;  and  in  fact  if  the  under- 
leases are  granted  by  the  purchaser  who  takes  the  assignment  of  the 
lease,  the  nnderlessees  would  have  the  benefit  of  the  vendor's  statatoiy 
oovenants  for  title  in  the  assignment:  see  the  Conv.  Act,  s.  7  (6).  On 
the  whole,  if  the  vendor  gprants  the  underleases  it  is  conceived  that  the 
oovenants  should  be  as  in  the  text,  which  (as  qualified  above)  would  not  be 
unduly  onerous.  If  the  underleases  are  granted  by  the  purchaser  who 
takes  the  assignment,  he  should  covenant  in  the  usual  form  for  quiet 
enjoyment,  and  for  payment  of  the  rent  and  performance  of  the  covenants 
in  the  head  lease,  and  production  of  the  head  lease  and  other  muniments ; 
but  in  order  not  to  deter  purchasers  (especially  trustees),  it  may  perhaps 
be  better  to  restrict  the  covenant  for  performance  of  the  covenants  to  the 
part  retained  by  the  covenantor.  Trustet^s  or  mortgagees  cannot  in  .the 
absence  of  a  special  power  convey  on  a  sale  by  underlease :  Yaies  v.  /Smeifctinf, 
C.  A.,  1  Dec.  1892  (not  reported). 

(a)  The  statutory  covenants  would  not  apply  to  the  underleases,  except 
by  express  incorporation.    See  the  Conv.  Act,  1881,  s.  7  (5). 

(6)  See  above,  p.  266,  note. 

(c)  It  may  be  better  to  state  whether  this  is  to  be  a  combination  of  the 
scale  charges  for  leases  and  sales,  or  the  latter  only,  to  prevent  disputes. 
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case,  exclusive  of  stamp  duty,  &  shl  be  in  the  form  wch  will  be 
produced  at  the  sale,  or^  ''  &  any  question  as  to  the  form  of 
the  assnmt  or  any  underlease  shl  be  ref d  for  decision  to  the 
vendors'  counsel."  If  any  lot  remains  unsold  the  origl  lease  & 
other  docs  of  title  (if  any)  will  be  retained  by  the  vendors, 
who  shl  in  that  case  stand  in  the  place  of  the  assnee  of  the 
lease  for  the  pposes  of  this  condon. 

xm.  Thb  ppty  is  held  tmder  an  agrmt,  dated,  &c.,  for  the  Sale  of 
grtg  of  leases  of  the  sevl  tenemts  to  the  vendors,  the  builders,  ^^?^j^ 
or  their  nominees  (no  leases  havg  yet  been  grted).    A  copy  of  in  lots, 
this  agrmt  may  be  seen  at  any  time  bf e  or  after  the  sale  at  J**"«  *^ 
the  office  of  the  lessors'  solors,  durg  business  hours  ;  but  no  to  pnr- 
pchaser  shl  be  entled  to  any  abstract  or  copy  thof ,  or  to  make  ®***«»*- 
any  objon  or  requon  in  respt  of  anythg  thrin  contd,  or  in 
respt  of  the  lessors'  title  wch  shl  not  be  called  for,  or  in- 
quired into.    And  upon  paymt  of  the  balce  of  the  pchase-moy 
at  the  time  &  place  afsd,  the  lessors  will  grt  to  each  pchaser 
as  nominee  of  the  vendors  a  lease  of  the  lot  or  lots,  or  (in 
case  any  pchaser  of  more  than  one  lot  shl  so  require)  a  septe 
lease  of  each  lot  pchased  by  him,  every  such  lease  to  be  pre- 
pared by  the  lessors'  solors,  &  to  be  at  the  ground  rent  &  for 
the  term  stated  in  the  parlars,  &  accdg  to  a  form  wch  may  be 
Been  at  any  time  previously  to  the  sale  at  the  office  afsd  & 
will  be  produced  at  the  sale,  with  such  modificons  only  as  the 
chrces  of  each  case  may  require ;  each  pchaser  shl  at  the  same 
time  exte  &  deUver  to  the  lessor  a  counterpt  of  his  lease,  &  all 
expses  attendg  the  preparon  &  the  perusal  on  behalf  of  &  exon 
by  all  pties  except  the  vendors  of  each  lease  &  counterpt  shl 

be  borne  by  the  pchaser,  or,  ^^  &  the  sum  of  £ shl  be  pd 

to  the  vendors  by  each  pchaser  (in  addon  to  the  stamp  duty) 
for  the  expse  of  the  preparon,  perusal,  &  exon  by  or  on  behalf 
of  the  vendors  &  lessors  of  each  lease  &  counterpt." 

xiY.  No  objon  shl  be  raised  on  the  ground  of  any  of  the  imgn- 
underleases  to  or  agrmts  with  the  tenants  being  at  variance  |j^^  *° 
with  the  covts  or  condons  of  the  origl  [or  any  superior]  lease  leases, 
or  otmse  irregular. 
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IV. 


As  to  Various  Descriptions  of  Property. 


AdTowson 
(a). 


Rerenion 


I.  In  case  of  the  dece  of  the  psnt  incumbent  of  the  sd  benefice, 
or  of  his  cession  or  relinquishmt  thof  bfe  the  complon  of  the 
pchase,  the  vendor  will  within  due  time,  at  the  reqt  &  expse  of 
the  pchaser,  psnt  such  pson  (being  duly  qualified)  as  the  pchaser 
(he  havg  accepted  the  title  &  pd  the  pchase-moy)  shl  nominate, 
&  if  such  psnton  devolve  on  the  Crown  in  consequce  of  the 
incumbent  being  promoted  to  a  bishopric  eir  bfe  or  after  the 
complon  of  the  pchase,  the  sale  of  the  advowson  shl  not  be 
affected  thby,  nor  shl  the  pchaser  be  entled  to  any  dedon  out 
of  the  pchase-moy. 

BCanor  (6).  u.  The  vendors  shl  not  be  required  to  show  the  boundaries, 
extent,  nature,  or  constituents  of  the  manor,  or  to  furnish  any 
other  evidce  or  informon  in  relon  thto  than  may  appear  from 
the  manorial  books  &  docs  in  the  vendors'  posson,  &  no  objon 
shl  be  taken  on  acct  of  any  of  such  books  or  docs  being  defec- 
tive or  wantg. 

ni.  The  pchaser  shl  be  entled  to  all  advantages  of  the  sd 
reversion  from  the  time  of  sale,  &  shl  bear  the  duties  payable 
in  respt  thof  on  the  death  of  the  tenant  for  life,  and  if  he  shall 
die  bfe  the  complon  of  the  pchase,  the  rents  &  income  or 
posson  shl  thtoceforth  belong  to  the  pchaser,  who  shl  pay 

intt  on  his  pchase-moy  at  the  rate  of  £ p.c.  p.a.  from 

the  day  appted  for  complon  in  case  the  actual  complon  shl  be 
delayed  beyond  that  day. 

Life  estate.  IV.  The  pchaser  shl  be  at  the  risk  of  the  droppg  of  the  life 
of  the  sd ,  &  in  the  event  of  his  death  bfe  the  complon  of 

(a)  See  the  note  to  the  Precedent  of  a  conveyance  of  advowson,  infra. 
Exception         (h)  Where  there  are  demesne  lands  or  other  constituents  of  the  manor, 
of  demesne    snch  as  mineral  rights  or  an  advowson,  which  are  not  to  be  included  in  the 
lands,  &c.     ^^^^  ^^^j  must  be  expressly  excepted ;  see  2  Dav.  Prec.  pt.  2,  p.  769,  note  ; 
1  Dart,  V.  &  P.  138. 

(c)  On  a  sale  of  a  reversion  in  land  with  buildings  and  timber  thereon, 
the  fact,  if  it  be  so,  that  the  tenant  for  life  is  not  impeachable  for  waste, 
should  be  stated  as  affecting  the  value.  The  powers  of  sale  and  leasing 
X>ossessed  by  the  tenant  for  life  under  the  Settled  Land  Acts  should  also  be 
borne  in  mind  as  affecting  the  transaction  ;  see  Whedvoright  v.  WaXker,  23 
Ch.  D.  752. 


Sale  of 
reverBion. 


\ 
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the  pchase,  shl  nevs  pay  the  pchase-moy  &  such  intt  (it  any) 
as  may  be  payable  thron  accdg  to  the condon. 

V.  The  vendor  shl  not  be  required  to  show  title  or  evidce  of  Rights  of 
title  to  any  rights  of  way  or  water  or  other  easemts  or  rights  of  ^oyST' 
common  which  are  used  or  enjoyed  with  the  ppty  or  any  pt  ▼ith  the 
thof  except  such  evidce  as  may  be  in  his  posson  &  a  statutory 
declon  to  be  made  if  required  at  the  pchaser's  expse  that  such 

rts  have  been  used  &  enjoyed  for  a  period  of yrs  prior  to 

the  sale. 

VI.  The  prodon  of  the  rect  for  the  last  premium  shl  be  Policy  of 
accepted  by  the  pchaser  as  conclusive  evidce  (witht  proof  of  •"'^™'^' 
the  age  of  the  assured,  or  of  any  of  the  facts  stated  in  the 
declon  on  wch  the  poly  was  grted,  or  any  other  mre)  that  the 

poly  is  valid  &  subsistg. 

vn.  The  pchaser  shl  not  require  proof  of  the  truth  of  the  The  same, 
statemts  relatg  to  the  age  &  state  of  health  of  the  pson  on  Another 
whose  life  the  poly  was  effected,  or  any  other  statemts  contd   °™* 
m  the  declon  upon  wch  the  poly  was  based,  nor  any  proof  that 
the  pson  by  whom  the  poly  was  eflfected  had  then  or  has  since 
continued  to  have  a  sufft  intt  in  the  life  of  the  assured  to 
support  the  assurce. 

Tm.  No  title  shl  be  required  to  be  shown  to  any  of  the  ofaattels 
plant,  machy,  chattels,  or  effects,  included  in  the  sale.  ^)T"^ 


V. 

Miscellaneous  Conditions  as  to  Title  and  Completion. 

L  The  vendor  is  sellg  as  mtgee,  under  a  power  of  sale.  Sale  by 
The  pchaser  shl  not  be  entled  to  any  further  proof  that  the  ^'^" 
mtge-moy  remains  owing  or  that  the  power  of  sale  is  pperly 
exercisable  than  the  prodon  of  the  mtge-deed,  nor  require  the 
concurrce  of  the  mtgor  or  any  other  pson  except  the  vendor  in 
the  convce. 

{d)  This  of  coarse  could  only  be  needed  in  exceptional  cases. 

(e)  This  and  the  next  condition  would  not  be  necessary  if  the  power  of 
Bale  is  in  proper  form,  or  under  the  statutory  power ;  but  see  Parkinson  v. 
Honlwry,  1  Dr.  &  Sm.  143,  2  De  G.  J.  &  S.  450,  L.  £.  2  H.  L.  1 ;  Selwyn  v. 
Q<irfit,  38  Ch.  D.  273. 
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n.  Thb  ppty  was  conveyed  to  the  vendors  in  the  yr 
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by  a  mtgee,  under  a  power  of  sale  contd  in  the  mtge.  The 
pchaser  shI  not  require  proof  that  pper  notice  to  pay  off  the 
mtge-moy  had  been  given  to  the  mtgor,  or  that  default  had 
been  made  in  paymt  thof ,  or  in  any  way  question  the  regu- 
larity of  the  sale. 

ni.  No  objon  or  requon  shl  be  made  on  the  ground  that  the 
rect  for  the  conson  endorsed  on  a  pchase-deed  in  18 —  is  not 
signed. 

rv.  By  a  deed  poll  in  18 —  under  the  provons  of  the  Conv<^ 
Acts,  1881  &  1882,  pt  of  the  ppty  wch  was  previously  leasehd 
for  a  long  term  was  expd  to  be  enlarged  by  the  benefl  owner 
into  a  fee  simple.  No  objon  or  requon  shl  be  made  on  acct  of 
the  lease  or  a  copy  thof  not  being  forthcomg,  or  as  to  the 
contents  thof  or  the  identity  of  the  peels  or  orwise  in  relon 
thto,  &  it  shl  be  assumed  that  the  sd  deed  poll  operated  as  an 
effectual  enlargemt  accdg  to  its  tenor. 

V.  The  ppty  was  pchased  in  the  yr at  a  sale  by  the  Gt 

of  Chancery  in  a  suit  for  extg  the  trusts  of  a  will.  The  chief 
clerk's  certfes  in  the  suit  in  wch  the  este  was  administered  shl 
be  accepted  as  conclusive  evidce  of  the  mres  thiin  found  & 
certified,  &  the  pchaser  shl  not  require  any  copies,  extracts, 
or  abstracts  of  the  evidce  on  wch  such  certfes  were  founded, 
or  any  proof  beyond  what  appears  on  the  record  of  the  pper 
pties  havg  been  bfe  the  Court,  &  shl  assume  the  regularity  of 
the  pcdgs  in  the  suit  in  all  respts  (c). 

VI.  As  regards  any  enfranchisemt  or  commuton  of  manorial 
rights  wch  may  be  pendg  but  incomplete  at  the  time  of  the 
delivery  of  the  abstract,  the  vendor  shl  deliver  a  supple- 
mental abstract  of  the  same  as  soon  thrafter  as  circes  will 
permit ;  &  these  condons  shl  be  considered  to  apply  to  such 
supplemental  abstract  as  from  the  time  of  the  delivery  thof. 

VII.  No  requon  or  objon  shl  be  made  as  to  the  constiton 
powers  or  pcdgs  of  or  orwise  in  relon  to  a  Co  by  whom  the 

(a)  See  now  the  Gonv.  Act,  1S81,  sa.  54,  65 ;  and  if\fra,  Cokyxtaitcsb  ok 
Sale. 

(b)  See  the  Act  of  1881,  8.  65,  and  the  Act  of  1882,  8.  11 ;  and  Vol.  H 
M18CBLLANSOU8,  note  to  deed  enlarging  term. 

(e)  See  now  the  Conv.  Act,  1881,  b.  70;  Be  HaU  Dare,  21  Ch.  D.  41 
Ifostyn  V.  Mottyn,  [1893]  8  Ch.  376. 
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ppty  was  acquired  in  18 — ,  &  afterwards  sold  in  18 — ,  but 
such  acquison  &  sale  shI  be  assumed  to  have  been  valid  & 
effectual  in  all  respts. 

vm.  Thb  prodon  of   a   printed  copy  of  the  rules  of  any  As  to 
Benefit  Bldg  Socy,  incorpd  or  unincorpd,  with  a  copy  of  the  ^^I^S 
eertfe  of  the  certifying  barrister  or  of  the  certfe  of  incorporon  W- 
(as  the  case  may  be)  certified  by  the  secretary  or  other  officer 
of  the  socy,  shl  be  taken  as  conclusive  evidce  that  the  socy 
was  &  is  duly  constituted,  &  no  evidce  shl  be  required  of  the 
apptmt  of  any  origl  or   substituted  trees,  dirors,  or  other 
officers  of   any  such  socy,  &  no  objon  or  question  shl  be 
raised  as  to  l^e  operon  or  effect  of  any  statutory  rect  given  on 
the  redmon  of  any  mtge  to  any  such  socy  or  the  trees  thof ,  & 
all  acts  htofore  done  or  for  the  pposes  of  this  sale  hrafter  to 
be  done  by  any  such  socy  or  the  trees  thof  shl  be  deemed  to 
have  been  &  to  be  authorised  &  vaUd  in  all  respts. 

IX.  The  pchaser  shl  npt  require  the  prodon  of  the  rules  or  The  same, 
any  iniormon  as  to  the  constiton  of  any  Bldg  Socy  to  wch  or 

to  the  trees  whof  any  of  the  ppty  has  been  mtged,  &  shl 
assome  witht  any  evidce  that  the  psons  to  whom  any  such 
mtge  was  made,  &  the  psons  signg  the  rect  on  redmon  thof, 
were  resply  the  duly  constituted  trees  for  the  time  being  of 
the  socy. 

X.  The  pchaser  shl  not  require  any  evidce  of  the  failure  Evidenoeof 
of  issue  of  K.,  named  ui  a  deed  ia  18 — ,  or  of  the  number  &  p®^**"^*^ 
names  of  the  chn  of  L.,  also  thrin  named,  or  that  M.,  one  of 

such  chn,  died  under  age  &  witht  havg  been  married,  or  of  any 
other  mre  relatg  to  the  pedigree  of  the  vendors,  other  than  a 
statutory  declon  of  those  facts  lately  made  by  a  member  of  the 
family,  the  statemts  in  wch  shl  (witht  any  further  evidce  by 
prodon  of  certfes  or  orwise)  be  accepted  as  correct  &  sufft  in 
all  respts,  &  no  objon  shl  be  taken  on  acct  of  the  declon  havg 
been  made  by  an  inttd  pson. 

XI.  It  shl  be  assumed  that  a  pson  who  left  this  country  Presump- 
about  30  yrs  ago,  &  of  whom  nothing  has  since  been  heard,  is  ^^tMe) 

{d)  As  to  evidence  of  the  constitution  and  rules  of  the  Society,  see  6  &   As  to 
7  Win.  IV.,  c.  32,  9.  4 ;  87  &  88  Vict.  c.  42,  ss.  17,  20.    As  to  the  effect  of  building 
the  statutory  receipt  on  redemption  of  a  mortgage,  see  the  former  Act,  s.  5  ;   societies, 
and  the  latter  Act,  s.  42  ;  and  ii^fra,  Mobtgaoks. 

(e)  See  34  Solors.  J.  247,  263,  380. 
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CONDITIONS   OP   SALE. 


Paitoer- 
ship  pro- 
porty. 


Title  onder 
re-entry  for 
non-pay- 
ment of 
peipetual 
rent- 
charge. 


Mistake  as 
to  tenure 
of  land 
subject  to 
fee  farm 
rent. 


Payment  of 
price  of 
underwood 


dead  [dead  before  ],   upon  the   evidce  afforded   by  a 

statutory  declon  of  those  facts  by  a  dismtted  pson. 

xn.  Pt  of  the  ppty  was  acquired  by  the  vendor's  testor, 
with  a  ptner  who  died  in  18 — ,  as  ptnp  or  jt  ppty.  An 
agreemt  betn  the  testor  &  the  repves  of  the  deced  ptner 
contg  an  endorsed  rect  for  the  pchase-moy  payable  by  the 
testor  thrunder  shI  be  considered  as  havg  been  a  full  settlemt 
of  all  questions  betn  the  pties  witht  prodon  of  the  ptnp  articles, 
&  also  as  a  makg  over  of  all  intt  of  the  deced  ptner  in  the 
ptnp  or  jt  ppty  to  the  testor,  &  such  agrmt  shl  not  now  as  to 
any  equitable  este  or  intt  be  required  to  be  carried  out  by 
convce,  &  as  to  any  other  mre  thrunder  shl  be  assumed  to 
have  been  fully  &  effectually  carried  into  effect. 

xm.  The  title  is  derived  under  a  peaceable  re-entry  made 
in  18 —  by  virtue  of  a  power  of  absolute  re-entry  for  non- 

paymt  of  a  perpetual  rent-chge  of  £ contd  iu  a  deed  in 

18 —  by  wch  such  rent-chge  was  reserved,  &  the  vendors  or 
their  predecessors  in  title  have  ever  since  been  in  undisturbed 
posson  or  rect  of  the  rents  of  the  ppty.  A  statutory  declon  or 
declons  by  a  pson  or  psons  acquainted  with  the  facts  &  speakg 
to  the  best  of  his  or  their  knowledge,  informon,  &  belief,  shl 
be  accepted  as  sufft  &  conclusive  evidce  of  these  facts,  &  that 
the  power  of  re-entry  had  arisen  &  was  well  exercised,  &  that 
the  seisin  in  fee  of  the  ppty  was  thby  acquired  dischged  of  all 
claims  of  the  previous  owner,  &  no  question  shl  be  raised  as 
to  the  validity  of  the  power  of  re-entry  (a). 

XIV.  A  PORTION  of  the  ppty  in  the  parish  of ,  wch  is 

believed  to  be  freehd,  subjt  only  to  the  fee  farm  rent  mentd  in 
the  parlars,  has  in  sevl  docs  been  treated  as  leasehd  witht 
statg  the  term  of  yrs  for  wch,  or  the  pson  under  whom,  it  was 
supposed  to  have  been  held.    A  declon  will  be  furnished  by  a 

pson  who  has  known  the  ppty  for yrs,  &  for  many  yrs 

acted  as  agent  for  the  owner  in  collectg  the  rents  &  dischg  the 
outgoings,  that  he  has  always  understood  &  still  behoves  this 
land  to  be  freehd.  The  pchaser  shl  therefore  accept  such 
title  to  this  land  as  the  vendors  have,  &  take  a  convce  thof 
from  them  as  freehd. 

XV.  On  a  sale  of  pt  of  the  ppty  in   18 —  by  trees  of  a 


(a)  See  infra,  p.  306,  note. 
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settlemt  a  snin  of  £ was  pd  to  the  tenant  for  life  for  the  to  life 

growg  underwood.     No  objon  or  requon  shl  be  founded  on  this. 

XVI.  No  objon  shl  be  taken  with  respt  to  the  terms  of  the  Ab  to  agree- 
agrmts  with  the  tenants  [or  on  acct  of  the  same  havg  been  JJ^ J^ 
entd  into  by  the  mtgor  alone  (fc)]  or  any  irregularity  thrin.' 

xvn.  Any  insurce  against  fire  subsistg  on  the  ppty  [any  lot]  insununce 
shl  from  the  time  of  sale  be  for  the  benefit  of  the  pchaser,  subjt  J^^, 
to  the  consent  of  the  office,  and  subjt  to  the  pchase  being  com- 
pleted, &  to  the  pchaser  paying  a  proportionate  pt  of  the  prem 
for  the  unexpired  term  of  the  insurce,  but  the  vendor  shl  not 
be  bound  to  keep  up  or  renew  the  insurce.  [In  the  event  of 
the  occurrce  of  a  fire  bfe  the  complon  of  the  pchase,  the 
insurce  moy  shl  (subjt  as  afsd)  be  applied  in  reinstatg  the 
ppty,  or  shl,  at  the  option  of  the  pchaser,  be  pd  to  him  on 
completion.] 

xvm.  Such  of  the  lots  as  are  within  the  manor  of are  Vendor 

sold  and  will  be  conveyed  subjt  to  a  reservon  to  the  vendor  of  ,^or. 
all  manorial  rts  belongg  to  him  as  lord  of  such  manor  except 
saeh  (if  any)  of  those  rts  as  are  exply  included  in  the  sale. 

XIX.  PcHASERs  shl  assume  witht  enquiry  or  requon  that  all  Payment  of 
duties  wch  became  payable  on  the  death  of  any  pson  who  died  datieeCcQ. 
more  than yrs  bfe  the  date  of  the  sale  have  been  pd. 

XX.  Every  wall  or  fence  betn  any  two  lots  or  betn  any  lot  &  P*rty  w«ii8 

{h)  See  as  to  this^  the  Conv.  Act,  1881,  a.  18. 

(c)  Without  this  provision  the  purchaser  will  not  j^et  the  benefit  of  the  As  to  6  re 
insurance  (see  J2ayn«r  v.  Preston,  18  Ch.  D.  1 ;  Castellain  ▼.  Pregton,  11  i«»«"»»«e- 
Q.  B.  D.  380)  unless  he  could  do  so  indirectly  by  caUing  on  the  insurance 
company  to  reinstate  the  building  under  the  Act,  14  Geo.  3,  c.  78,  s.  83. 
Qu.,  however,  whether  the  decision  in  Exp.  Oorely,  4  De  G.  J.  &  S.  477, 
that  that  enactment  applies  beyond  the  bills  of  mortality,  is  right ;  see  per 
Lord  Watson  in  Westminster  Fire  Office  v.  Glasgow,  S^c,  Society,  13  App.  Cas. 
at  p.  716 ;  and  cf,  per  Lord  Selbome  at  p.  714  ;  see  also  Elphin.  Introd.  155. 
This  form  of  condition  aToids  the  objection  suggested  in  1  Dart,  V.  &  P. 
196.  Sometimes  the  purchaser  effects  a  temporary  insurance  on  entering 
into  the  contract.  If  part  of  the  purchase  money  is  to  remain  on  mortgage, 
the  pioTision  guying  the  purchaser  the  right  to  receive  the  insurance  money 
will  of  course  be  omitted. 

{d)  As  to  Succession  Duty,  see  the  Customs,  &c..  Act,  1889,  52  Vict.  c.  7, 
K.  12-15,  and  as  to  Estate  Duty,  the  Finance  Act,  1894  (57  &  58  Vict,  c  30), 
8. 8  (2). 

(e)  As  to  the  meaning  of  the  phrase  "party-wall,''  see  Elph.  N.  k  C. 
Interpretation,  606.  A  conveyance  in  the  form  in  the  text  wiU  make  the 
adjoining  owners  tenants  of  common  of  the  waU  :  Watson  v.  Qray,  14  Ch. 
D.  192. 
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Property  to 
be  at  riiik 
of  pur- 
chaser (a). 


Reouire- 
ments  of 
loeal  autho- 
rities as 
to  paving, 
kc.  (6). 


Bxeentioii 
of  former 
ooDveTance 
by  attor- 
ney (c) 

Execution 
by  attor- 
ney (c). 


ProTision 
for  one  of 
vendors 


any  other  ppty  of  the  vendor  shl  be  deemed  to  be  a  pty  wall  to 
be  maintained  &  repi^d  at  the  jt  expse  of  the  respiye  owners 
for  the  time  being  of  the  ppties  Bepted  thby. 

XXI.  The  ppty  shl  as  to  any  damage  by  fire,  tempest,  or  other 
inevitable  accident  arisg  after  the  sale  be  at  the  risk  of  the 
pchaser,  &  no  claim  shl  be  made  agst  the  vendor  for  any 
deterioron  or  damage  from  whatever  cause,  unless  occasd  by  his 
wilful  neglect  or  default. 

XXII.  In  case  at  any  time  after  the  sale  &  bfe  the  complon 
of  the  pchase,  any  requiremt  or  demand  shl  be  made  by  the 
Municipal  Corporon,  Local  Board  of  Health,  or  other  local 
authority,  in  respt  of  any  lot,  or  of  the  formg,  pavg,  sewei^, 
or  draing  of  the  roads,  streets,  or  passages  adjoing  the  same, 
the  pchaser  shl,  on  the  complon  of  the  pchase,  repay  to  the 
vendor  the  amt  expended  by  him  in  complying  with  such 
requiremt  or  demand,  &  in  case  any  such  requiremt  or  demand 
shl  not  have  been  complied  with  bfe  the  complon  of  the  pchase, 
the  pchaser  shl  indemnify  the  vendor  in  respt  thof ;  but  the 
vendor  shl,  upon  receivg  notice  of  any  such  requiremt,  inform 
the  pchaser  thof,  &  give  him  the  option  of  complying  thwith  in 
lieu  of  the  vendor,  &  shl  not  expend  any  moy  for  that  ppose 
unless  the  pchaser  shl  refuse  or  neglect  to  comply  thwith. 

xxm.  In  the  yr a  convce  of  pt  of  the  ppty  was  exted 

by  atty.  No  objon  shl  be  made  as  to  the  sufficiency  of  the 
power  of  atty,  &  no  proof  shl  be  required  that  the  ppal  was 
then  alive,  or  that  the  power  remained  in  force. 

XXIV.  One  of  the  vendors  being  abroad,  the  convoes  wiU,  as 
regards  him,  be  exted  by  atty,  &  every  pchaser  shl  be  satisfied 
with  such  exon,  &  shl  assume  that  such  power  of  atty  is  valid 
&  subsistg,  witht  requirg  any  evidce  that  such  vendor  is  ahve 
or  orwise. 

XXV.  The  este  being  held  in  undivided  shares,  &  the  owner 
of  one  of  such  shares  being  resident  abroad  in  ,  if  any 


(a)  See  Dart,  Y.  &  P.  286;  Clarke  t.  Bamug,  [1891]  2  Q.  B.  456.  As  to 
fire  insurance,  see  above^  p.  269,  note. 

(h)  See  p.  234,  note  (a). 

(e)  As  to  execution  by  attorney,  see  the  Conv.  Act,  1881,  as.  46-48 ;  the 
Conv.  Act,  1882,  bs.  8,  9,  and  p.  179,  note,  and  as  to  execution  by  the  afctor- 
ney  under  a  general  power  by  a  vendor  trustee,  see  Be  HetUng,  [1893]  3  Cb. 
269. 
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delay  or  difiGiculty  occur  in  obtaing  a  convce  of  such  share,  the  being 
pchaser  shl  retain  a  proportionate  pt  of  the  unpd  balce  of  the  ^ 
pchase-moy,  &  pay  intt  thron  at  the  rate  of  £4  p.c.  p.a.,  until 
such  share  shl  be  duly  conveyed. 

xxfi.  The  ppty  [Any  two  or  more  lots  bought  by  the  same  a»  to  tepa- 
pchaser]  shl  be  assured  to  the  pchaser  or  his  nominees  in  such  lJJj!,^J^ 
peels  &  by  such  convce  or  convces  as  the  pchaser  shl  think  fit, 
but  any  addonal  costs  occasioned  to  the  vendors  by  more  than 
one  deed  of  convce  being  required  shl  be  pd  by  the  pchaser. 

xxvn.  With  the  exception  of  the  expse  of  makg  &  deliverg  Bxpense^. 
the  abstract,  all  expses  whatsr  (whether  occasioned  to  the  strmgent 
vendors  or  the  pchaser)  of  &  incidental  to  the  verificon  or 
eomplon  of  the  abstract,  or  the  investigon  or  proof  of  the  title, 
or  the  preparon,  perusal,  exon,  &  eomplon  of  the  convce,  & 
any  other  deeds,  &  all  other  costs  &  chges  relatg  to  the  sale 
shl  be  borne  &  pd  by  the  pchaser. 

xxTin.  Thb  pchaser  shl  be  entled  to  posson  on  signg  the  Opiion  to 
subjoined  agrmt  &  paying  the  deposit  &  all  outgoings,  &  shl  J^^J^^ 
pay  intt  at  dB4  p.c.  p.a.  on  the  unpd  balce  of  the  pchase-moy  immediate 
from  the  day  of  sale  up  to  the  day  fixed  for  eomplon  whether  p^**^"**'"' 
he  actually  takes  posson  or  not,  &  if  from  any  cause  other  than 
the  wilful  default  of  the  vendor  the  pchase  is  not  then  com- 
pleted, the  pchaser  shl  pay  intt  at  £5  p.c.  p.a.  on  such  balce 
from  that  day  until  eomplon.    In  the  event  of  the  pchaser 
takg  posson  he  shl  keep  the  ppty  insured  agst  fire  up  to  three- 
fourths  of  its  value,  &  shl  not  make  any  alteron  thrin  witht 
the  vendor's  consent  until  after  the  eomplon  of  the  pchase,  but 
such  taking  of  posson  shall  not  be  deemed  an  acceptce  of  the 
title,  &  in  tiie  event  of  the  sale  being  annulled  he  shl  redeliver 
posson  and  pay  intt  as  afsd  &  make  good  dilapidons  arisg  durg 
his  occupon,  reasble  wear  excepted,  witht  makg  any  claim  agst 
the  vendor  in  respt  of  his  expenditure  on  the  ppty. 

XXIX.  If  any  pchaser  shl  within  seven  days  after  the  sale  Proyision 
give  to  the  vendor's  solor  notice  in  writg  of  his  desire  to  borrow  o7iw^t^°* 
any  portion  of  the  pchase-moy,  the  vendor  will  lend  or  procure  porchaao- 
to  be  lent  to  the  pchaser  the  amt  specified  in  such  notice  not  mor^'!e 
exceedg p.c.  of  the  pchase-moy  at  intt  at  £5  p.c.  p.a. :  (*)• 


(d)  See  another  stringent  form,  infra,  p.  825. 

(e)  Compare  the  form,  infra,  p.  342. 


I 
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ProTimon 
for  pay- 
ment by 
isstal- 
ments  (6). 


[the  pchaser  havg  the  option  of  paying  off  the  loan  or  any  pt 

thof  not  being  less  than  £ in  any  one'paymt  at  any  time 

within  — —  yrs  of  the  date  fixed  for  complon,  condonaJly  on 
the  punctual  paymt  of  intt]  such  loan  &  intt  to  be  seed  by 
mtge  of  the  pchaser's  lot  or  lots  in  the  usual  mner  at  the 

expse  of  the  pchaser,  such  expse  not  to  exceed  £ for  each 

lot  exclusive  of  stamp  duty  &  of  the  chges  (if  any)  of  the 
pchaser's  own  solor,  such  mtge  to  contain  provons  for  the 

continuce  of  the  loan  at  ther  option  of  the  pchaser  for 

yrs  from  the  date  fixed  for  complon  condonally  on  the  punctual 
paymt  of  the  intt,  and  the  form  of  such  mtge  (if  the  pties 
differ)  to  be  settled  by  counsel  to  be  nominated  by  the 
vendor  (a),  but  this  agrmt  to  advce  moy  is  condonal  upon  the 
pchase  &  mtge  being  completed  within  the  time  appted  for  the 
complon  of  the  pchase. 

.  XXX.  Each  pchaser,  unless  he  avails  himself  of  the  option 
given  by  this  condon  of  paying  by  instalmts,  shl  pay  the 
balce  of  his  pchase-moy,  &c.,  \is\ial  condon  for  paymt,  d  of  intt 
in  case  of  defatdt.  Upon  paymt  of  the  balce  of  the  pchase- 
moy  &  intt  (if  any)  as  afsd,  or  upon  signg  the  agrmt  for  paymt 
by  instalmts  as  provd  by  this  condon  (as  the  case  may  be), 
the  pchaser  shl  be  entled  to  posson  or  the  rents  &  profits  as 

from  the  sd day  of ,  down  to  wch  time  aU  outgoings 

shl  be  pd  by  the  vendor.  Each  pchaser  shl  have  the  option 
of  paying  the  balce  of  his  pchase-moy  by  equal  half  yrly 

instalmts  extendg  over  a  period  of yrs  from  the  day  of 

sale,  with  intt  at  the  rate  of,  &c.,  on  the  amt  for  the  time  being 
remaing  unpd,  provd  he  shl  within  seven  days  from  the  day  of 
sale  deliver  to  the  vendor's  solors  notice  in  writg  of  his 
desire  so  to  do,  togr  with  a  print  of  the  subjoined  agrmt  (c)  in 

(a)  Or  "  By  the  president  for  the  time  being  of  the  Incorporated  Law 
Society." 

(6)  Compare  the  form,  infra,  p.  343. 

(c)  Fonn  of  Agreement  annexed. 

Form  of  "  Agrmt  made  the  day  of  betwn   the  above- 

agreeirent.   j^^med  A.,  vendor  (hinafter  called  the  vendor),  of  the  one  pt,  & 

B.,  of,  &c.  (hinafter  called  the  pchaser),  of  the  other  pt,  whby 

it  is  agrd  as  follows : — 

"1.  The  pchaser  havg  pchased  lot in  the  annexed  par- 
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that  behalf,  duly  signed  by  him,  with  the  parlars  &  these 
Condons  annexed,  bat  the  pchaser  shI  have  the  option  at  any 
time  of  payg  off  the  balce  remaing  due  of  his  pchase-moy  with 
intt  to  the  day  of  paymt  without  any  previous  notice  of  his 
intention  so  to  do.  Upon  paymt  of  the  balce  of  his  pchase- 
moy  (whether  in  a  grdbs  sum  or  by  instahnts)  with  intt  (if  any) 
each  pchaser  shl  be  entled  to  a  convce,  &c.  If  any  pchaser  shl 
make  default  in  paymt  of  the  balce  of  his  pchase-moy  or  any 
instalmt  thof ,  as.  provd  by  these  xondons  or  the  agrmt  to  be 

signed  by  him  under  the condon  (as  the  case  may  be),  & 

shl  not  in  all  other  respts  pform  these  condons  &  such  agrmt 
(if  any),  the  vendors  shl  be  at  liberty,  &c.,  ustud  provon  for 
defaidt. 

zxxi.  Any  dispute  or  diffce  arisg  either  betn  any  pchaser  &  BiBpntes  to 
the  vendors,  or  betn  any  of  thepchasers,  on  any  mre  arisg  out  toauc- 
of  the  parlars  or  plans,  shl  be  left  wholly  to  the  auctioneer  to  *i<«oer- 
determine,  who  shl  also  decide  how  the  costs  of  such  refce  shl 
be  borne,  &  his  decision  shl  be  bindg  on  all  pties. 

lars  &  havg  pd  one-tenth  of  the  pchase-moy,  shall  be  permitted 
to  pay  &  hby  agrees  with  the  vendor  to  pay  the  balce  of  his 

pchase-moy  by  nine  yrly  instalmts  of  £ each,  with  intt  at 

the  rate  of  5  p.c.  p.a.  to  be  pd  at  the  same  time  on  the  amt 
remaing  due  immedly  befe  paymt  of  each  instalmt,  &  the  first 

instalmt,  with  intt  as  afsd,  to  be  pd  on  the day  of. & 

anor  instalmt  on  the  same  day  in  each  of  the  succeedg  eight 
yrs,  or  earlier  at  the  option  of  the  pchaser. 

"  2.  When  the  whole  of  the  balce  with  intt  &  costs  (if  any) 
as  hinafter  provd  for  shl  have  been  pd  the  pchaser  shl  be 
entld  to  his  convce,  &  if  befe  the  convce  shl  have  been  com- 
pleted the  pchaser  shd  die  or  any  other  event  shd  happen 
tending  to  occasion  further  costs  or  expses  than  would  be 
orwise  incurred,  the  pchaser,  or  the  psons  derivg  title  under 
him,  shl  pay  all  such  costs  &  expses,  &.  the  convce  is  not  to 
be  exted  until  they  are  pd. 

"  3.  The  pchaser  shl  not  until  he  has  reced  his  convce  dig 
or  remove  from  the  lot  or  lots  pchased  by  him  any  gravel,  clay, 
brick,  chalk,  stone,  or  other  substce  without  the  consent  in 
writing  of  the  vendor,  nor  shl  the  land  be  orwise  disturbed 
except  in  the  ordinary  course  of  cultivon  or  for  bldg  ppses.  As 
WHS  the  hands  of  the  pties." 

K.E. — VOL.   I.  T 
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CX)NDITI0N8   OF  SALE. 


Ab  to  state- 
ment! of 
fact  in  oon- 
ditione  (a). 


Incorpo- 
ration of 
common 
conditions 
of  provin- 
cial Law 
Society  (6). 


Free  con- 
veyance. 


xxxn.  Thb  statemts  of  facts  made  by  the  vendors  in  the 
parlars  &  these  condons  are  believed  by  them  to  be  correct,  bat 
they  shl  not  be  required  to  adduce  any  proof  thof  beyond  what 
is  in  their  posson. 

xxxm.  The  sale  is  subjt  to  the  common  form  condons  of 
the Law  Society,  but  so  that  in  case  of  varice  or  incon- 
sistency these  special  condons  shl  prevail. 

xxxrv.  The  [any]  pchaser  on  [giving  notice  in  writg  to 
the  vendor's  solor  within  one  week  after  the  delivery  of  the 
abstract  to  him  that  he  will]  [or  signg  the  subjoined  mem 
electg  to  (c)]  accept  the  title  witht  making  any  requon  in 
respt  thof  shall  be  entled  to  have  a  convce  in  a  form  which 
will  be  produced  at  the  sale  exted  &  delivered  to  him  free 
of  cost  except  stamp  duty  &  a  fee  of  £ . 


Payment  of 
legacies 
and  annui- 
ties. 


Annuity. 


VI. 

Incumbrances  and  Outstanding  Estates,  &c. 

I.  It  shl  be  assumed  that  all  legacies  bequed  by  a  tester 

who  died yrs  or  upwards  bfe  the  sale,  have  been  pd ;  & 

that  two  anns  of  £ &  £ ,  bequed  by  a  testor,  who  died 

in  the  yr ,  have  ceased  by  the  deaths  of  the  annuitants 

or  been  reled,  &  that  all  arrears  thof  have  been  pd,  or,  "  that 
all  legacies  &  anns  bequed  by  any  testor,  who  died  20  yrs 
&  upwards  bfe  the  sale,  have  been  duly  pd  &  satisfied  or 
ceased,  &  that  there  is  no  outstandg  chge  or  claim  in  respt 
thof." 

n.  The  pchaser  shl  not  require  any  rele,  or  make  any 

requon  or  objon  in  respt  of  an  anny  of  £ ,  given  by  a 

testor,  who  died  in  the  yr ,  to  a  pson  who  appears  from 

the  recital  of  a  deed  of  covt  for  paymt  of  &  indenmity  agst 
such  anny,  dated,  &c.,  to  have  been  then  aged . 

(o)  See  as  to  this,  1  Dart,  V.  &  P.  170. 

(b)  See  1  Dart,  189. 

(c)  If  the  words  in  this  bracket  are  used,  add  below  the  memorandnzn 

"  I  elect  to  accept  the  title  witht  makg  any  requon  in  respt 

thof  **  tobe  signed  by  the  purchaser. 
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m.  Pt  of  the  ppty  sold  is  with  other  ppty  subjt  to  a  life  indemnii^y 

anny  of  £ .    The  vendors  will  endeavour  to  obtain  a  rele  JSmSj  by 

from  the  annuitant ;  but  shd  they  be  unable  to  do  bo,  of  wch  ^J^^J^JJ? 
inability  the  statemt  of  their  solor  shI  be  sufft  evidce,  the 
pchaser  shl  be  satisfied  with  the  investmt  of  a  portion  of  the 
pchase-moy  in  the  pchase  in  the  names  of  two  trees  (one  to  be 
appted  by  each  pty)  of  a  govemmt  anny  of  like  amt,  or  of 
govemmt  stk,  the  divids  whof  will  suffice  to  answer  the  sd 
anny,  upon  trusts  for  securg  the  paymt  of  the  sd  anny  &  subjt 
thto  for  the  vendors  such  trusts  to  be  decld  by  a  deed  to  be 
prepared  by  &  at  the  expse  of  the  vendors,  the  pchaser  bearg 
the  expse  of  the  approval  &  exon  thof  on  his  pt. 

IV.  The  ppty  togr  with  other  family  ppty  in  the  same  coy  indemnity 
may  become,  under  the  marre  settlemt  of  the  vendor,  subjt  to  ^ny 

a  life  anny  of  £ to  his  wife,  if  she  survives  him,  &  to  a  charges  (rf). 

chge  of  £ for  the  benefit  of  chn,  but  as  the  other  ppty 

subjt  to  the  chge  is  of  considerable  extent,  &  far  exceeds  in 
value  any  chges  wch  can  thus  arise  (of  wch  fact  no  proof 
further  than  appears  by  the  abstract  shl  be  required)  the 
respve  pchasers  shl  not  be  entled  to  require  any  rele  of  these 
chges  or  to  make  any  inquiries  resptg  them,  but  shl  be  satisfied 
with  the  covt  of  the  vendor  to  indemnify  the  pchaser  &  the 
pchased  ppty  agst  the  same  [togr  with  a  chge  thof  on  the 
unsold  pt  of  the  ppty  in  exoneron  of  the  pt  sold,  &  the  appro- 
prion  in  the  names  of  three  respectable  trees  to  be  nominated 

by  the  vendor  of  the  sum  of  £ 2f  p.c.  consold  stk,  to 

be  held  upon  pper  trusts  (to  be  decld  by  a  deed  to  be  pre- 
pared by  &  at  the  expse  of  the  vendor),  for  securg  the  paymt 
of  the  sd  chges,  &  subjt  thto  upon  trusts  for  the  benefit  of  the 
vendor,  includg  a  trust  for  paymt  of  the  income  to  him  until 
the  same  shl  be  required  for  meetg  the  sd  chges,  &  with  a 
power  to  the  trees  to  transpose  the  investmt  of  the  fund  into 
any  investmts  authorised  by  law  for  the  investmt  of  trust 
moy,  except  mtges  in  Ireland,  &  any  other  pper  or  usual 
provons]. 


{i)  See  now  the  uBefnl  provision  in  the  Conv.  Act,  1881,  s.  5  (the 
machinery  of  which,  however,  would  often  be  too  expensive) ;  and  as  to 
settled  estates,  the  Settled  Land  Act,  1882,  ss.  5,  24  (4,  5,  6)  ;  Be  AUeshury, 
[1S93]  2  Ch.  345 ;  discussed,  37  Sol.  J.  336. 
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CONDITIONS   OF  SALE. 


Oatetand- 
log  legal 
estate. 


The  flame. 

Another 
form. 

Satii&c- 
tion  of  old 
mortgage 
(a). 


Lease  not 
formally 
snrren- 
dered. 


Restrictire 

oovenants 

(6). 


Beserva- 
tions  of 
minerals, 

Restrictive 
oovenants 
to  be  spe- 
cifically 
notified. 


V.  Upon  a  convce  of  the  ppty  in  the  yr ,  the  concurroe 

of  a  tree  or  trees  in  whom  the  legal  este  was  oatstandg  was 
not  obtained.  The  pchaser  shl  not  require  the  vendors  to  pro- 
cure a  reconvce  of  such  legal  este,  or  to  trace  the  devolon  thof, 
or  make  any  requon  or  objon  in  relon  thto. 

Yi.  Ant  legal  este  wch  may  be  outstandg  shl,  if  required 
to  be  got  in,  be  traced  &  got  in  by  the  pchaser  at  his  own 
expse. 

VII.  With  the  title  deeds  of  lot is  a  mtge  for  £ , 

dated,  &c.,  of  the  satisfon  of  wch  the  vendors  have  no  evidce 
beyond  their  posson  of  the  mtge  deed,  but  the  convce  to  their 
testor  contains  an  indemnity  agst  such  mtge.  The  pchaser 
of  this  lot  shl  assume  that  the  mtge  has  long  since  been  satis- 
fied, &  shl  not  make  any  objon  or  requon  on  acct  of  the  absce 
of  a  reconvce  or  receipt  for  the  mtge  moy. 

vni.  The  vendors  have  no  evidce  that  a  lease  of  the  pptj, 

wch  was  granted  in  18 —  for  the  term  of yrs  from , 

was  formally  surrendered  prior  to  the  grantg  in  18 —  by  the 
predecessors  in  title  of  the  vendors  of  a  fresh  lease  thof  to 
anor  pson,  under  wch  posson  has  since  been  held.  The 
pchaser  shl  assume  that  such  former  lease  was  duly  sur- 
rendered, &  shl  not  make  any  objon  or  requon  in  respt  thof. 

IX.  Lots are  subjt  to  certain  covts  &  restrons  as  to 

buildg,  drainage,  roads,  carryg  on  trades  &  other  mres  contd 
in  a  convce  in  18 —  [to  the  vendor]  a  copy  whof  can  be  seen 
at  the  office  of  the  vendor's  solors.  [The  respve  pchasers  shl 
covt  to  observe  such  covts  &  restrons  &  to  indemnify  the 
vendor  in  respt  of  any  psonal  liability  to  wch  he  may  be  subjt 
in  respt  thof  &]  no  proof  shl  be  required  that  the  same  have 
been  observed,  or,  "  no  objon  shl  be  made  on  acct  of  any  of 
such  covts  &  restrons  not  havg  been  observed." 

X.  The  ppty  is  sold  subjt  to  the  reservons  of  mines  &  minis 


(a)  See  Sandsto  Thompson,  22  Ch.  D.  €14 ;  Kihhle  v.  FaxHhomej  1895, 1  Ch. 

219. 

(h)  The  existence  of  reetxictive  oovenants  should  be  speciallj  notified : 
see  as  to  this  Re  Gloag,  23  Ch.  D.  320 ;  Dunn  v.  Flood,  25  Ch.  D.  629  ;  28  Ch. 
D.  586  ;  Ellis  v.  Rogers,  29  Ch.  D.  661 ;  NoUingham,  ^c,  Co.  v.  Butler,  15 
Q.  B.  D.  261 ;  16  Q.  B.  D.  778  ;  Re  Davis,  40  Ch.  D.  601 ;  Re  EbswoHh,  42  Ch. 
D.  23 ;  Re  Cox,  [1891]  2  Ch.  109 ;  and  as  to  restrictive  covenants  generally, 
see  infra,  p.  285.  As  to  the  liability  of  the  purchaser  in  the  absence  of  special 
stipulation  to  give  a  covenant  of  indemnity^  see  1  Bart,  Y.  &  F.  631,  632. 
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eontd  or  refd  to  in  the  sevl  documts  formg  the  stipulated 
commencemts  of  title  [&  to  suoh  other  reservons  &  liabilities 
as  the  same  may  be  subjt  to  under  any  enclosure  act  or 
award]. 
XI.  By  deed  dated,  &c.,  lot  1  &  portions  of  lots  2  &  8  were  Mortgage 

mtged  to  two  psons  for  securg  £ &  intt,  witht  any  statemt  pen^ns, 

that  the  moy  belonged  to  them  on  a  jt  acct.    After  the  death  withoat 
of  one  of  the  mtgees,  the  survor  by  deed  dated,  &c.,  transferred  account 
the  mtge  to  anor  pson,  &  the  psonalrepves  of  the  deced  mtgee  ^^*'^* 
did  not  concur  in  such  transfer.     No  objon  or  requon  shl  be 
made  on  this  acct. 

xn.  On  the  pchase  by  the  psnt  vendor  8  of  the  psons  then  Conveyance 
entled  were  infants:  their  shares  of  the  pchase-moy  (amtg  to  pro^riy 
a  comparatively  small  sum)  were  pd  to  a  tree,  who  by  deed  (<»). 
poll  undertook  to  hold  the  same  in  trust  for  the  infants  on 
their  extg  the  convce,  but  in  case  of  default  then  in  trust  for 
the  psnt  vendor.     The  convce  contns  a  covt  for  the  exon  thof 
by  the  infants  on  their  attng  21.     One  of  the  infants  has  since 
attned  that  age  &  has  exted  the  convce  &  reced  his  share  of 
the  pchase-moy.     The  pchaser  shl  stand  in  the  same  position 
as  the  vendor  with  respt  to  the   2  other  shares,  &  shl  be 
satisfied  in  all  respts  with  the  above  arrangemt,  &  take  the 
ppty  subjt  thto. 

xm.  The  pchaser  shl  take  upon  himself  &  satisfy  all  the  Tenant 
vendors'  liabilities  to  the  outgoing  tenant  by  virtue  of  the  ^* 
lease  or  agrmt,  the  custom  of  the  country,  or  by  statute  or 
orwise. 

XIV.  No  pchaser  shl  require  any  incumbce  to  be  dischged  Release  of 
orwise  than  by  the  incumbcer  joing  in  his  convce,  nor  make  ^^^. 
any  claim  for  costs  by  reason  of  the  convce  being  thby 
increased  in  length  or  made  complicated. 

(c)  See  now  the  Cony.  Aet,  1881,  8.  41,  and  the  Settled  Land  Act,  1882,  as. 
69,60. 
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CONDITIONS  OF  8AL£. 


Want  of 
coTenant 
to  prodace 
(a). 


Deeds  not 
relating  to 
title  (6). 


Lost  deed. 

Becital 
evidence. 


Theiame. 

Gkneral 
fonn  (c). 


Attested 
copy  to  be 
evidence. 


vn. 

Missing  Deeds,  Secondart  Evidence. 

I.  Gertn  deeds  dated,  &c.  (comprisg  other  ppty  besides  the 
ppty  now  offered  for  sale),  are  not  in  the  vendors'  posson,  & 
they  have  no  covt  for  their  prodon.  The  pson  in  whose 
posson  such  deeds  now  are  will  pduoe  them  for  examinon  with 
the  abstract ;  &  the  pchaser  may  have  attested  copies  at  his 
own  expse,  but  he  shl  not  object  on  acct  of  the  absce  of  or 
require  any  covt  or  acknmt  for  the  prodon  of  such  deeds. 

n.  In  any  case  in  wch  any  abstracted  documt  contns  any 
notice  of  any  deed  or  other  documt  not  abstracted,  the  pchaser 
shl  accept  as  conclusive  the  statemt  of  the  solor  of  the  vendors, 
that  the  same  does  not  relate  to  the  lot  or  lots  pchased  by  him ; 
but  nevs  the  vendors  will,  if  required,  endeavour  to  procure 
the  prodon  of  any  such  deed  or  documt  for  the  satisfon  of  the 
pchaser  at  his  expse. 

ni.  A  TRANSFER  of  mtgo,  dated  in ,  is  believed  to  have 

been  lost  many  yrs  ago,  &  the  vendors  have  no  copy  or 
abstract  thof,  but  the  same  is  recited  in  a  convce  dated,  &c. 
No  objon  or  requon  shl  be  made  in  respt  of  the  loss  or  non- 
prodon  of  such  transfer,  &  the  recital  thof  contd  in  the  sd 
convce  shl  be  accepted  as  conclusive  evidce  of  the  contents  & 
due  exon  thof. 

IV.  The  pchaser  shl  not  require  an  abstract  or  the  prodon 
of  any  deed  or  instrumt  not  in  the  posson  of  the  vendors,  weh 
is  recited  or  noticed  in  any  abstracted  deed,  will,  or  other 

origl  documt,  dated yrs  or  upwards  prior  to  the  sale,  or 

require  any  further  informon  relative  thto  than  appears  from 
the  abstract. 

V.  A  MTOE,  dated  in  the  yr ,  was  upon  a  pchase  in  the 

yr covted  to  be  pduced  by  the  pson  in  whose  posson  the 

same  then  was.  The  vendors,  after  much  search  &  inquiry, 
have  been  unable  to  discover  where  this  deed  now  is,  but  they 
have  in  their  posson  an  attested  copy  thof  purportg  to  have 


(a)  See  the  Y.  &  P.  Act,  1874,  s.  2  (3)  :  abo^e^  p.  226. 
(h)  See  Jones  v.  Smith,  1  Ph.  244 ;  Dart,  V.  &  P.  970. 
(c)  See  also  Gxnxbal  Conditions,  p.  286,  daiise  7. 
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been  examined  with  the  origl  deed  in  the  yr ,  wch  shl  be 

accepted  as  suSt  evidce  of  the  contents  &  due  exon  of  such 
mtge,  witht  prodon  of  the  origl. 

VI.  The  vendors  shl  not  be  required  to  produce  or  trace  A»  to  deeds 
or  show  the  custody  of  any  deed  or  instrumt  not  in  their  coming, 
posson,  or,  "No  objon  shl  be  made  on  acct  of  the  inability  stringenu 
of  the  vendors  to  trace  or  procure  the  prodon  of,  or  the  want 
of  a  covt  for  the  prodon  of  any  deeds  or  munimts  not  in  their 
posson." 


vni. 

Land-Tax  and  other  Outgoings,  Apportionment  (d). 

I.  A  CEBTFE  of  the  redmon  of  the  land-tax,  dated,  &c.,  shl  Exemption 
be  accepted  as  sufft  evidce  of  such  redmon,  witht  proof  of  tax°(e). 
the  identity  of  the  lands  in  respt  of  wch  the  tax  was  re- 
deemed. 

n.  No  evidce  shl  be  required  of  the  redmon  of  the  land-tax  The  same, 
except  a  certfe  or  declon  of  the  collector  of  land-tax,  or^  "  the  A.nother 
vendors'  steward,"  to  be  made  if  required  at  the  pchaser's 
expse,  that  the  ppty  is  not  now  assessed  to  the  land-tax,  or, 

"  that  no  land-tax  is  now  [or,  has  for  the  last yrs  been] 

pd  in  respt  of  the  ppty." 

m.  The  prodon  of  an  office  copy  of  a  declon  of  merger  (/)  Freedom 
by  a  former  owner  of  the  tithe  rent-chge  shl  be  taken  as  ^n^*****®^ 
concluBive  evidce  that  the  ppty  is  tithe  free,  or,  ''  No  pchaser 

(d)  As  to  land  subject  to  chief  rents,  see  p.  307  et  $eq, 

(e)  It  must  be  remembered  that  land  tax  "redeemed  but  not  exone- 
rated" (see  42  Geo.  3,  c.  116,  s.  123)  is  personal  estate. 

(/)  Under  the  law  before  the  Tithe  Commutation  Act,  impropriate  tithes  Merger  of 
notwithstandindf  unity  of  ownership,  remained  distinct  from  the  land,  and  tithes, 
oonld  not  be  merged  $  and  they  did  not  pass  by  a  conyeyance  or  devise  of 
the  land,  unless  expressly  mentioned  (Shelf ord  on  Tithes,  292).  The  same 
is  now  the  case  as  regards  the  commutation  rent-charge,  unless  it  is  merged 
under  the  Acts,  Chapman  ▼.  Oaicombe,  2  Bing.  N.  C.  516 ;  Burton  Comp.  881. 
If,  therefore,  the  tithes,  though  belonging  to  the  vendor,  are  unmerged,  the 
land  is  not  accurately  described  as  "  tithe  free,"  and  the  yendor  may  be 
boimd  to  merge  them  at  his  own  expense ;  but  if  there  was  unity  of  posses- 
sion at  the  time  of  the  Tithe  Commutation,  the  land  would  probably  be 
entered  as  tithe  free.    As  to  merger,  see  1  Dart,  Y.  &  P.  890,  note. 
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Bxenption 
from  land- 
tax  and 
tithes. 


Quit  rents, 
tithes,  ftc 
Indemnity 
against. 


Apportion- 
ment of 
land-tax, 
tithes, 
rents,  &c. 
(a). 


shl  be  entled  to  any  other  proof  of  the  ppty  being  tithe  free 
than  is  afforded  by  the  tithe  apportionmt  for  the  parish  of 

,  wch  shl  be  examined  by  the  respive  pchasers  at  their 

own  expse." 

IV.  No  land-tax  has  ever  been  pd  by  or  claimed  agfit  the 
vendors,  &  the  tithe  rent-chge  has  been  chged  by  them  on 
other  ppty  of  ample  value ;  &  each  pchaser  shl  be  satisfied  by 
a  declon  to  that  effect,  to  be  made  (if  required)  at  the  expse  of 
the  pchaser,  that  his  lot  is  free  from  land-tax  &  tithe 
rent-chge. 

V.  No  objon  or  requon  shl  be  made,  or  compenson  claimed 
in  respt  of  any  quit  rent,  tithe  rent-chge,  or  other  similar 
liability  to  wch  any  of  the  premes  now  sold  may  be  subjt  togr 
with  other  lands,  but  in  respt  whof  an  indemnity  has  been 

given,  or  no  paymt  made  for  yrs  or  upward ;  &  the 

pchaser  shl  accept  a  statutory  declon  as  conclusive  evidce  of 
such  indemnity  or  non-paymt. 

VI.  The  pchaser  shl  in  every  case  be  satisfied  with  &  accept 
as  sufft  the  statemt  in  the  parlars  as  to  the  amt  of  any  land- 
tax,  tithe  rent-chge,  quit  rent,,  or  apportioned  pt  thof ,  or  other 
outgoing  to  wch  the  ppty  or  lot  or  pt  of  a  lot  is  now  subjt,  or 
is  for  the  ppose  of  the  psnt  sale  to  be  taken  as  subjt,  &  shl  not 
make  any  objon  on  the  ground  of  any  land-tax,  tithe  rent-chge, 
or  other  outgoing,  not  being  now,  or  not  havg  been  on  a  former 
occasion,  legally  apportioned,  or  require  the  same  to  be 
apportioned,  or  any  indemnity  agst  any  pt  thof  wch  ought  to 
be  borne  by  other  ppty.  As  to  any  ppty  or  lot  wch  is  sold  free 
from  land-tax  or  tithe  rent-chge,  the  pchaser  shl  be  satisfied 
with  such  evidce  of  its  being  so  free  as  the  vendors  may  be 
able  to  adduce,  &  shl  not  make  any  objon  on  acct  of  the  tithe 
rent-chge  on  any  lot  sold  as  tithe  free  being  unmerged.  The 
respive  pchasers  shl  also  be  satisfied  with  the  arrangemts 
made  by  the  parlars  for  the  apportionmt  of  the  rents  payable 


Bedemp- 
tion  of 
rents. 


(a)  As  to  the  redemption  of  quit  rents  and  perpetual  rents  (other  than 
tithe-rent  charge^  or  rents  reserved  on  sales  or  on  g^rants  for  building 
purpoees),  see  the  Cony.  Act^  1881^  s.  45 ;  as  to  enfranchisement  rent-charges, 
see  the  Copyhold  Act,  1894,  repealing,  and  by  s.  8  re-enacting  with  alterations 
the  Copyhold  Act,  1887^  ss.  17i  18 ;  and  as  to  extraordinary  tithe  rent-chaiges, 
see  49  &  60  Vict.  c.  54,  sB.  5^  6.  As  to  apportionment  of  tithe,  see  Be 
Ehtworth,  42  Ch.  D.  23. 
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by  the  tenants  in  the  case  of  ppties  held  by  one  tenant  being 
separated  into  two  or  more  lots  or  pts  of  lots,  &  shl  not  require 
the  consent  of  the  tenants  to  such  apportionmt  or  make  any 
reqaon  in  respt  thof.  [A  legal  apportionmt  of  any  land-tax, 
tithe  rent-chge,  or  other  outgoing,  or  of  any  rents  payable  by  the 
tenants,  shl,  nevs,  if  desired  by  any  pchaser,  be  effected  by  the 
vendors,  as  far  as  circes  will  admit,  &  at  the  expse  in  all 
respts  of  such  pchaser,  or,  **  at  the  jt  expse  of  the  pchasers 
concerned  thrin,"  but  the  complon  of  the  pchase  shl  not  be 
thby  delayed,  &  the  vendors  shl,  in  respt  of  any  unsold  lot, 
for  the  ppose  of  this  condon  stand  in  the  place  of  the 
pchaser.] 

vn.  The  vendors  shl  not  be  called  upon  to  furnish  any  As  to  copy- 
evidce  beyond  that  shown  by  the  munimts  or  docts  in  their  ment^quit 
posson  of  the  rents  &  services  under  wch  the  ppty  is  held,  or  rents,  &c 
what  parlar  portions  of  the  ppty  [respive  lots]  are  subjt  to 
the  quit-rents,  land-tax,  or  other  outgoings  specified  in  the 
parlars. 

vm.  If  bfe  the  sale  any  moy  shl  have  been  expended  in  charges 
complyg  with  any  requiremt  enforceable  agst  tlie  vendor  &  authority 
made  bfe  the  sale  by  the  Municipal  Corporation,  Local 
Board  of  Health  or  other  Local  Authority  of  the  Borough  or 
district  within  wch  the  ppty  is  situated  in  respt  of  such  ppty 
or  of  the  making,  repairg,  paving  or  flagging  of  the  roads, 
streets,  or  passages  adjoing  the  same,  the  vendor  shl  &  will 
bfe  the  time  fixed  for  the  complon  of  the  pchase,  pay  & 
dischge  the  same,  &  supply  to  the  pchaser  the  necy  evidce 
thof,  but  if  after  the  sale  &  bfe  the  complon  of  the  pchase,  the 
vendor  shl  have  expended  any  moy  in  complyg  with  any  such 
requiremt  as  afsd,  the  pchaser  shall  on  the  complon  of  the 
pchase  repay  to  the  vendor  the  amt  so  expended  by  him,  &  in 
case  any  such  last-mentd  requiremt  shl  not  have  been 
complied  with  bfe  the  complon  of  the  pchase,  the  pchaser  shl 
indemnify  the  vendor  in  respt  thof,  but  the  vendor  shl  upon 
receivg  notice  of  any  such  requiremt  inform  the  pchaser  thof, 
&  give  him  the  option  of  complyg  thwith  in  lieu  of  the  vendor, 
&  shl  not  expend  any  moy  for  the  ppose  afsd  unless  the  pchaser 
shl  refuse  or  neglect  to  comply  with  such  requiremt. 
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Identity 
(a). 


The  same. 


Quantity. 


Identity 
and  quan- 
tity. 


IZ. 

« 

Identity,  Quantity,  Misdescbiftion. 

I.  The  pchaser  shl  not  require  any  proof,  beyond  what  is 
afforded  by  the  munimts  themselves,  of  the  identity  of  the  ppty 
with  that  descd  in  any  of  the  munimts  [prior  to  a  convce  in  the 

yr  ],  or  for  distinguishg  the  portions  held  under  the 

difiEierent  titles.  [But  shl  be  entled  to  a  declon  to  be  made  at 
his  own  expse  that  the  pchased  ppty  has  been  held  accordg  to 
the  title  shown  for yrs  &  upwards]. 

II.  The  vendors  will,  if  required,  but  at  the  expse  of  the 
pchaser  requirg  the  same,  furnish  or  procure  such  evidce  or 
informon  as  may  be  in  their  power,  for  the  ppose  of  identify- 
ing any  lot  or  pt  of  a  lot  as  descd  in  the  parlars  with  the 
descriptions  contd  in  the  munimts,  or  of  reconcilg  or  connect^ 
the  quantities  or  descriptions  where  the  same  differ ;  bat  no 
requon  for  any  such  ppose  or  orwise  connected  with  the 
identificon  of  the  peels  shl  be  persevered  in  by  any  pchaser, 
after  the  vendors  or  their  solors  shl  have  decld  their  inability 
to  comply  thwith  ;  &  the  title  to  any  lot  or  pt  of  a  lot  shl  not 
be  objected  to  in  respt  of  any  such  defect  of  proof  of  identity 
or  any  failure  to  define  the  pts  of  the  ppty  held  under  difiEt 
titles,  but  the  pchaser  shl  in  that  case  be  entled  to  a  declon, 
to  be  made  at  his  own  expse,  that  the  pchased  ppty  has  been 

held  in  conformity  with  the  title  as  deduced  for  yrs  & 

upwards. 

ni.  The  contents  &  dimensions  of  the  ppty  as  stated  in  the 
parlars  &  plan  havg  been  taken  from  an  actual  survey,  are 
believed  &  shl  be  taken  to  be  correct,  although  the  same  may 
differ  from  the  results  of  other  surveys,  or  from  the  contents 
mentd  in  some  of  the  munimts  [or,  the  quantities  contd  in  the 
book  of  referee  to  the  ordnce  map  (6)  for  the  sd  parish  of 

— ]• 

IV.  No  objon  shl  be  taken  on  the  ground  that  any  of  the  old 


(a)  Tliis  condition  amonnts  to  a  contract  that  the  muniments  show  iden- 
titj,  and  if  they  do  not  a  good  title  is  not  shown.  Curling  v.  Ausien,  2  Dr.  & 
8.129. 

(h)  As  to  the  Ordnance  Survey,  see  Elph.  Intbod.  91. 
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descriptions  &  measuremts  do  not  accord  with  the  psnt  state  of 
the  ppty,  as  shown  in  the  parlars  &  plan. 

y.  Various  alterons  havg  taken  place  by  the  removal  of  identity, 
fences,  enclosures,  change  of  names,  &  orwise,  the  vendors  shl  ^?"^ 
not  be  required  to  identify  or  connect  any  pt  of  the  ppty  sold  tiona 
with  the  descriptions  contd  in  any  of  the  abstracted  munimts, 
nor  to  acct  for  any  apparent  variance  as  to  quantity,  abuttals, 
or  orwise,  nor  to  explain  or  reconcile  any.  apparent  diffces  in 
the  abstracted  descriptions,  nor  to  distinguish  the  psnt  or 
former  copyhd  pt  of  any  lot  from  the  freehd  pt  thof ,  or  the 
pts  held  under  different  titles. 

VI.  Any  missiatemt  or  omission  in  the  parlars  shl  not  annul  Mude- 
the  sale,  &  as  the  premes  may  be  viewed,  such  misstatemt  or 
omission,  if  discoverable  by  inspon,  shl  not  be  the  subjt  of 
compenson,  but  if  the  same  be  not  so  discoverable  a  reasble 
abatemt  or  compenson  shl  be  made,  &c.,  see  Gbnl  Condons, 
pp.  241,  242. 


Beservations  (c). 

I.  The  sale  [of  lot "]  is  subjt  to  a  right  of  way,  road,  or  Kght  of 

passage  [of  the  width  of feet]  for  all  pposes,  or  "  for  foot  ^^' 

passengers,"  or^  "  for  the  owners  &  occupiers  of  lot & 

their  families  &  servants,  &  others,  with  or  witht  horses  & 
other  animals,  carts,  carriages,  &  other  vehicles,"  or,  '^  for  the 
pposes  for  wch  the  same  is  now  used,"  or  as  the  case  may  be, 
to  be  reserved  or  grted  to  the  vendors,  or  ''  to  the  pchaser  of 

lot if  sold,  or  if  not  to  the  vendors,"  betn  the  points 

marked  A  &  B  on  the  plan,  or,  "  to  &  from  lot as  shown 

in  the  sale  plan,"  &  the  convce  shl  be  framed  accdly,  [&  in 
case  of  diffce  as  to  the  mode  of  effectg  such  reservon  or  grt  the 
same  shl  be  settled  by  the  vendors'  counsel]. 

(e)  See  also  Conyxyancbs  on  Sale,  Pabcbls  and  Bsssbyations.    As  to  Ab  to  sales 
the  power  of  limited  owners  to  seU  subject  to  resenrations,  see  the  Settled  subject  to 
Land  Act,  1882,  s.  4  (6),  s.  17  (1).    For  a  form  of  reservation  to  the  vendor  ^J^*" 
of  Uie  right  to  build  on  adjoining  land  so  as  to  exdnde  any  implied  grant 
of  an  easement  of  light,  see  Contbaots  fob  Sale,  p.  848 
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Sale  of 
surface 
witfaoat 
mines  (a). 


The  same. 

Another 

form. 


Right  to 
get  in 
crops. 

Right  to 
use  drains. 


II.  The  vendors  reserve  to  themselves  the  mines,  beds,  & 
qaarries  of  coal  &  ironstone,  &  other  metals,  stone,  &  minis 
within  &  under  the  whole  of  the  ppty,  with  all  necy  or  pper 
powers,  rights,  &  easemts  for  searchg  for,  winng,  workg,  gettg, 
&  carryg  away  the  same  whether  by  underground  or  surface 
workgB,  [but  not  so  as  to  let  down  the  surface  whether  built 
upon  or  not],  pper  compenson  being  pd  to  the  pchasers  for  all 
damage  done  to  the  surface  or  the  bldgs  thron,  &  for  the 
occupon  of  the  surface  in  or  about  the  exercise  of  such  rights 
&  powers  (b) ;  &  subjt  to  the  obligon  on  the  pt  of  the  vendors 
to  restore  the  surface  when  the  mines  or  minis  shl  have  been 
worked  out,  or  permanently  ceased  to  be  worked,  &  the  convces 
shl  be  framed  accdly  [&  in  case,  &c.,  as  in  IcLstform}. 

III.  The  coal  &  ironstone  &  other  mines  &  minis  (except  only 
marl,  gravel,  &  sand  wch  can  be  got  witht  going  under  or 
passg  through  any  seam  or  vein  of  coal  or  ironstone)  are 
reserved  out  of  the  psnt  sale,  with  full  power  for  the  vendors 
&  all  psons  claimg  under  them  to  sink  any  pits  or  shafts,  or  to 
erect  or  construct  any  bldgs,  engines,  machy,  roads,  tramways, 
waterworks,  waterways,  airways,  or  other  works  or  con- 
veniences necy  or  desirable  for  the  ppose  of  gettg,  workg, 
carrying  away,  convertg,  or  disposg  of  such  mines  &  minis,  or 
for  any  ppose  connected  thwith,  &  to  stack  &  lay  up  any  minis 
&  refuse  wch  may  be  raised  out  of  any  such  mines,  makg  all 
reasble  compenson  to  the  surface  owners  &  occupiers  for  the 
time  being  for  such  damage  as  may  be  done  in  the  course  of 
gettg  &  workg  such  mines  &  minis,  &  the  convces  shl  be 
framed  accdly  [&  in  case,  &c.,  as  inform  I.]. 

IV.  The  vendors  reserve  the  right  to  gather  in  &  sell  the 
growg  crops  &  fruits  at  any  time  bfe  the  pchaser  is  let  into 
posson. 

V.  The  vendor  reserves  the  right  to  use  for  the  drainage  and 


^8  to  sale 
of  snrface 
without 
mines. 


(a)  As  to  the  right  to  support^  see  Stephbn  on  Support,  Love  y.  Bdl, 
9  App.  Cas.  286 ;  Bell  v.  Earl  Dudley,  1805,  1  Ch.  182.  Trasteee  with  power 
of  sale  may  sell  the  snrface  without  the  mines.  Trustee  Act,  18d3,  repealing 
and  by  s.  44  re-enacting  25  &  26  Vict.  c.  108  (passed  in  consequence  of  BuckUy 
V.  HoweU,  29  Beav.  646).  This  proTision  is  extended  to  any  person  having 
power  of  sale  by  the  Trustee  Act,  1894,  s.  3 ;  and  to  sales  under  the  Settled 
Estates  Act,  1877  (40  &  41  Vict.  c.  18),  s.  19. 

(b)  As  to  the  condition  for  compensation  being  enforceable  against  the 
assignees  of  the  vendors,  see  Aspden  v.  Seddon,  1  Ex.  D.  496. 
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sewerage  of  his  adjoing  ppiy,  and  any  future  bldgs  thereon,  all 
(if  any)  drains  &  sewers  in  or  under  the  ppty  sold  &  at  psnt 
used  for  the  ppses  afsd. 


XI. 

Restrictions  as  to  Building,  Maintenance  of 

BOADS,  &c.  (c). 

I.  The  sevl  lots  [pr^  Lots to inclusive]  are  sold  &  Me  sub- 
will  be  conveyed  subjt  to  the  foUowg  condons  &  stipulons  for  J^trf^ye 

(c)  It  may  be  taken  as  now  established  that  at  law  the  burden  of  a  As  to  the 
oovenant  between  vendor  and  purchaser  as  to  the  user,  Ao,,  of  land  (unless  b<^f°  of 
operating  as  a  grant),  never  runs  with  the  land  so  as  to  affect  a  purchaser  '^'^^'^ 
from  the  covenantor;  Atuierberry  v.  Oldham  Corporation,  29  Ch.  D.  750,  moning 
where  the  previous  authorities  were  fully  examined ;  1  Smith's  L.  C,  notes  with  the 
to  Spencer^s  Case,  9th  ed.  104.    But  in  equity  a  restrictive  covenant  (t.6.,  land, 
one  of  a  negative  or  prohibitory  nature,  such  as  against  building  on  the 
land  or  carrying  on  objectionable  trades,  &c.),  as  distinguished  from  affirma- 
tire  covenants  (such  as  to  erect  or  maintain  buildings),  wiU  be  binding  on 
poichasers  (including  of  course  lessees)  talring  with  notice  {T%dh  v.  Moxhay, 
2  Ph.  774) ;  which  notice  may  be  constructive  only,  as  to  which  the  law  is 
not  altered  by  the  enactment  as  to  constructive  notice  in  the  Conv.  Act, 
1882, 8. 3,  see  sub-sec.  (2) ;  and  such  notice  will  be  impUed  against  a  purchaser 
or  lessee  who  neglects  to  make  or  debars  himself  by  the  contract  from 
making  the  usual  examination  of  title  (which  if  made  would  have  brought 
to  light  the  restriction.  Potman  v.  Harland,  17  Ch.  D.  353 ;  Nottingham 
Brick  Co.  V.  ButUr,  16  Q.  B.  D.  778;  Be  Cox,  [1891]  2  Ch.  109).    Negative 
covenants  of  this  nature  are  not  open  to  objection  on  the  score  of  perpetuity 
[L.  4*  8.  W.  B,  Co.  V.  Oomm,  20  Ch.  D.  562;  Mackmnie  v.  Childers,  43  Ch.  D. 
265),  nor  as  being  in  restraint  of  trade  {Catt  v.  Tourle,  4  Ch.  654 ;  Earl  of 
Zetland  v.  HiOop,  7  App.  Cas.  427 ;  2  Dart,  V.  &  P.  865).     It  is  proper  that 
the  covenant  should  in  point  of  form  be  entered  into  by  the  grantee  to  uses 
or  owner  of  the  legal  estate,  and  should  be  expressed  to  bind  his  assigns, 
though  the  obligation  of  the  covenant  as  attaching  in  equity  on  future 
poichasers  with  notice  does  not  turn  on  technical  considerations  such  as 
this,  but  on  the  general  intention  as  evidenced  by  the  deed ;  see  Be  Fawcett, 
42  Ch.  D.  150,  where  the  covenant  was  held  to  be  merely  personal,  and 
therefore  not  binding  on  a  subsequent  purchaser. 

It  has  been  suggested  that  section  62  of  the  Conv.  Act,  1881  (by  which  Suggested 
the  Statute  of  Uses  was  extended  so  as  to  enable  easements  and  other  rights  expedients 
in  or  over  land  to  be  created  by  way  of  limitation  of  the  use,  as  to  the  need  ^^^  making 
for  which  see  3  Dav.  Free.  1217,  note),  might  possibly  be  made  available  as  ^^^  ^^ 
a  means  of  converting  a  right  under  a  restrictive  covenant  into  a  legal  \^nA 
right,  so  as  to  be  enforceable  even  against  purchasers  without  notice ;  this 
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stipala- 

tiODS. 


Ab  to  the 
benefit  of 
each  cove- 
nant& 


As  to  the 
right  of 
other  pur- 
chaBcrs  to 
enforce 
coyenants. 


the  benefit  &  proton  of  the  ppty  sold  &  the  adjomg  este  of  the 

experiment  might  be  tried  without  harm,  and  possibly  with  snooess,  mnce, 
according  to  the  view  of  such  covenants  expressed  by  Jessel,  M£.,  in  L.  ^ 
B,  W.  R.  Co,  ▼.  QoTnm,  20  Ch.  B.  583  (and  see  2  Dart,  Y.  &  P.  863),  if  that 
enactment  would  apply  to  the  case,  the  defence  of  "purchase  for  yalue 
without  notice  "  could  no  longer  be  set  up  as  a  defence.  Another  suggestion 
which  is  stated  (Challis  on  Beal  Property,  306)  to  have  been  acted  on  in 
practice,  is  that  a  long  term  should  first  be  created  burdened  with  the 
covenants,  and  then  be  enlarged  into  a  fee  under  the  Conv.  Act,  1881,  s.  65, 
so  that  the  covenants  may  attach  on  the  fee  under  sub-s.  (4).  This,  however, 
though  probably  efFectual,  is  somewhat  cumbrous. 

As  regards  the  devolution  of  the  benefit  of  a  restrictive  covenant,  it  seems 
that  at  law  it  is  necessary  that  the  person  claiming  the  benefit  should  be 
"  in  of  the  same  estate  "  as  the  orig^inal  covenantee,  so  that  if  that  estate 
has  been  defeated  by  an  appointment  under  an  overriding  power,  the  cove- 
nant could  not  be  sued  upon  at  law  by  the  appointee  (1  Smith's  L.  C.  89, 
referring  to  Roach  v.  Wadham,  6  East,  280),  but  that  this  technicality  would 
not  be  regarded  in  equity  where  it  is  opposed  to,  and  would  defeat  the 
manifest  intention  of  the  parties  seems  dear;  such  questions,  however, 
should  of  course  be  avoided  by  making  the  covenant  with  the  grantee  of  the 
legal  estate  in  fee,  so  that  the  benefit  of  the  covenant  may  go  at  law  with 
that  estate  to  all  persons  to  whom  it  may  pass,  whether  by  conveyance  or 
the  Statute  of  Uses ;  and  it  is  generally  expressed  to  extend  to  the  "  heirs 
and  assigns  "  of  the  covenantee  though  neither  naming  the  "  heirs/'  Laugher 
V.  Williams,  2  Lev.  92  (except  perhaps  for  the  purpose  of  showing  that  the 
benefit  of  the  covenant  was  to  enure  after  the  death  of  the  covenantee),  nor 
"  assigns,"  Co.  Litt.  885a,  appear  to  have  been  necessary  at  common  law. 
Those  words  may  be  omitted  in  reliance  on  the  Conv.  Act,  1881,  s.  58.  The 
property  of  the  vendor  for  the  benefit  and  protection  of  which  the  covenants 
are  imposed  should  be  defined ;  and  even  then  it  may  be  a  question  wheth^ 
a  subsequent  purchaser  from  the  vendor  of  all  or  part  of  the  land  retained 
by  him  is  entitled  to  the  benefit  of  the  covenant  unless  such  benefit  was 
expressly  included  in  his  conveyance  (Renals  v.  CotbUthavo,  9  Ch.  D.  125, 
11  Ch.  D.  866 ;  Everett  v.  Remington,  [1892]  3  Ch.  148). 

The  question  whether  contemporaneous  or  subsequent  purchasers  of  parts 
of  a  building  estate  are  entitled  to  enforce  such  covenants  against  other 
purchasers  depends  on  the  intention,  which  is  to  be  gathered  from  aU  the 
circumstances  in  each  case,  as  to  whether  the  restrictions  are  imposed  merely 
for  the  benefit  and  protection  of  the  vendor  himself  (as  in  Keates  v.  Lfon, 
4  Ch.  218,  and  RenaU  v.  Cowlishaw,  ubi  sup.),  or  for  the  common  benefit  of 
the  purchasers  (as  in  Mann  v.  Stephens,  15  Sim.  377 ;  Western  v.  MacDermoii, 
2  Ch.  72  J  Coles  v.  Sims,  Kay,  56,  5  De  G.  M.  &  G.  1  j  NoUingham,  Sfc,  Co.  v. 
Butler,  15  Q.  B.  D.  261 ;  16  Q.  B.  D.  778 ;  see  also  MarHn  v.  SpUer,  34  Ch. 
D.  1 ;  affirmed  sub  nom.  Spicer  v.  Martin,  14  App.  Cas.  12,  approving  Renals 
V.  Cowlishaw,  ubi  sup.;  Tucker  v.  Vowles,  [1893]  1  Ch.  195);  see  the  state- 
ment of  the  law  by  Wills,  J.,  15  Q.  B.  D.  268,  approved  by  the  Court  of 
Appeal  (16  Q.  B.  D.  778),  in  Nottingham,  ^c,  Co.  v.  Butler;  and  see  also 
Collins  V.  Castle,  36  Ch.  D.  243 ;  iJe  Birmingham,  ^c,  Co.  [1893],  1  Ch.  342, 
where  the  vendor  as  to  the  unsold  lots  was  held  bound  by  the  scheme, 
Tyndall  v.  Castle,  W.  N.  1893,  41 ;  2  Dart,  V.  &  P.  866  et  seq.  The  vendor 
in  such  a  case  may  not  be  in  a  position  to  release  or  modify  any  of  the 
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vendor  in ,  &  the  pent  &  future  owners,  lessees,  &  tenants 

from  time  to  time  of  such  ppty  &  este,  (a)  namely : 

a.  (1)  Every  pchaser  shl  forthwith  make  &  for  ever  main-  WaUa  and 
tain  pper  boundary  walls  or  substantial  [oak]  fences  on  his  lot 

on  the  sides  marked on  the  sale  plan  [of  such  height  & 

design  as  shl  be  prescribed  by  the  vendor]. 


restrictiye  covenants  stipulated  to  be  entered  into  by  the  different  purchasers 
(see  Western  v.  MacDermott,  1  Eq.  499 ;  Martin  v.  Spicer,  xtbi  sup. ;  Re 
Birmingham,  ^c,  Co.,  uhi  sup.)  unless  the  right  to  do  so  is  expressly  reserved 
by  the  conditions,  which  may  sometimes  be  desirable.  As  to  the  effect  of 
ft  lot  sold  subject  to  such  covenants  being  afterwards  split,  see  King  v. 
Diekeson,  40  Ch.  D.  596.  As  to  the  vendor  of  an  estate  being  bound  by 
recitals  contained  in  a  deed  of  mutual  covenants  entered  into  by  several 
parchasers,  see  Macken»ie  v.  ChUders,  43  Ch.  D.  265.  As  to  the  extinguish- 
ment of  such  covenants,  by  the  alteration  of  the  character  of  the  estate,  see 
Duke  of  Bedford  v.  Trustees  of  British  Museum,  2  M.  &  K.  552;  Sayers  v. 
CoUyer,  24  Ch.  D.  180,  28  Ch.  D.  103.  As  to  restrictive  covenants  or  condi- 
tions affecting  copyholds  on  enfranchisement,  see  the  Copyhold  Act,  1894, 
repealing,  and  by  s.  13  re-enacting  with  modifications  the  Copyhold  Act, 
1887,  s.  8.  As  to  the  validity  of  a  perpetual  power  of  re-entry  on  breach  of 
such  a  covenant,  see  infra,  p.  306,  note ;  and  see  generally,  as  to  covenants 
of  this  nature,  1  Smith's  L.  C,  notes  to  Spencer's  Case,  87  et  seq. 

Tenants  for  life  and  other  limited  owners  selling  under  the  Settled  Land 
Act,  1882,  are  empowered  by  s.  4  (6)  to  impose  restrictions  as  to  user  by 
covenant,  condition  or  otherwise  either  on  the  land  sold  or  the  land 
retained. 

It  is  now  settled  that  the  doctrine  of  TuUc  v.  MoTthay  applies  only  to  negative    As  to 
covenants  which  may  be  enforced  by  injunction,  and  that  an  affirmative   affirmatiye 
covenant  {e.g.,  to  maintain  buildings),  unless  it  amoimts  to  the  grant  of  an   covenants, 
easement  or  rent  or  other  estate  in  the  land  (as  in  Rowhotham  v.  Wilson, 
8  H.  L.  Ca.  348),  although  it  may  be  valid  and  binding  for  aU  time  as  against 
the  covenantor  personally  and  his  estate  after  his  death  (see  Wiiham  v.  Vane, 
ChaUis,  B.  P.  App.  Y.,  pp.  401,  413,  419),  is  not  enforceable  as  against 
porchasers  from  him,  even  with  notice,  by  action  either  for  specific  per- 
formance or  damages :  Haywood  v.  Brunswick  Building  Society,  8  Q.  B.  D. 
403 ;  L.  4-  S.  W,  R.  Co.  V.  Ghmm,  20  Ch.  D.  562 ;  Austerherry  v.  Oldham  Corp,, 
29  Ch.  D.  750.    This  question  being  chiefly  important  in  connection  with 
sales  on  chief  rent  is  considered  infra,  p.  305,  in  dealing  with  that  subject. 

It  has  been  decided,  in  GhjLardians  of  Tendring  Union  v.  Dowton,  [1891] 
3  Ch.  265,  reversing  45  Ch.  D.  583,  that  a  charge  for  the  expenses  of  street 
improvements  by  a  local  authority  under  the  Public  Health  Act,  1875,  is  not 
an  overriding  charge  on  the  whole  proprietorship,  and  cannot  be  enforced 
'by  a  sale  of  the  premises  charged  free  from  restrictive  covenants  entered 
into  by  the  owner  as  to  building. 

For  a  condition  where  the  land  is  subject  to  restrictive  covenants  in  a 
previous  conveyance,  see  above,  p.  276 ;  and  see  also  Conveyances  on  Sale. 
(a)  As  to  defining  the  property  for  the  benefit  of  which  the  restrictions 
are  imposed,  see  last  note.    It  is  often  more  convenient  to  insert  the  restric- 
tive stipulations  in  the  particulars  of  sale. 
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The  same. 

Limit  as  to 
height. 

The  same. 

Another 

form. 


Buildings. 
To  erect 
buildings 
of  a  uni* 
form  kind. 


The  same. 

As  to 
number 
and  value 
of  houses. 

The  same. 

Another 
form. 


a.  (2)  No  wall  or  fence  agst  a  road  (except  walls  or  fences 

now  existg)  shl  exceed ft inches  in  height  from  the 

surface  of  the  road  or  footpath. 

a.  (8)  The  pchaser  [of  each  lot]  shl  forthwith  erect  &  for 
ever  after  maintain  at  his  own  expse  a  good  &  sufft  divon  or 
pty  fence  [consistg  of  a  wall  or  oak  park  paling  of  not  less  than 
5  feet  or  more  than  7  feet  in  height]  on  the  sides  of  the  premes 
[on  one  side  of  his  lot]  within  the  boundary  line  marked  T  on 
the  plan,  &  also  a  fence  in  front  of  &  to  septe  the  same  from 

the  footpath  of  road  [the  road  or  street  adjacent  thto  as 

shown  on  the  plan],  such  last-mentd  fence  to  consist  of  dwarf 
walls  with  footgs  of  stone,  or  iron  curb  &  iron  palisadg,  with 
piers,  gate  piers,  &  gates,  or  of  close  park  paling  and  swing 
gates,  agreeably  to  a  [uniform]  design,  to  be  approved  of  by 
the  vendor  [provd  that  if  one  pson  pchases  2  or  more  adjacent 
lots,  it  shl  not  be  necy  to  make  or  maintain  any  divon  or  pty 
fence  or  wall  for  the  ppose  only  of  separatg  such  lots  from  each 
other].     In  case  any  pchaser  makes  default  in  erectg  or 

repairg  such  fence  or  wall  within days  after  notice  in 

writg  so  to  do  shl  have  been  given  to  him  by  the  vendor,  or  left 
for  him  on  his  land,  the  vendor  shl  be  at  liberty  to  erect  or 
repair  the  same  at  the  expse  of  the  pchaser,  the  amt  whof  shl 
be  pd  on  demand  made  or  left  as  last  afsd. 

b.  (1)  The  pchaser  shl  within calr  months  from  the 

date  of  his  convce,  at  his  own  cost,  &  under  the  inspon  &  to 
the  satisfon  of  the  architect  or  surveyor  of  the  vendor,  erect  & 
finish,  in  a  good,  substantial  &  workmanlike  mner,  upon  each 
of  the  plots  of  ground  included  in  the  sale  to  him,  one  dwg 

house  of  the  cost  of  £ at  the  least,  upon  the  same  plan, 

of  the  same  form  &  dimensions,  &  after  the  like  mner  as 
the  houses  now  already  erected  on  the  east  side  of  the  road 
coloured on  the  plan. 

b.  (2)  One  house  only,  at  the  cost  of  £ at  least,  shl  be 

erected  on  each  plot,  such  cost  to  be  exclusive  of  any  stablg  & 
outbldgs. 

b.  (8)  Every  pchaser  shl  within months  of  the  sale 

erect  &  finish  on  his  lot  on  the  site  coloured  red  on  the  sale 
plan  in  accordce  with  plans  &  elevens  to  be  approved  by  the 
vendors  or  their  surveyor,  &  for  ever  thraf ter  maintain  in  good 
repair substantial  dwg  houses  with  suitable  outbldgs  &  con- 
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veniences  of  the  value  of  at  least  £ each,  or,  "  of  a  clear 

yrly  value  for  lettg  or  occupon  of  at  least  £ each,"  or,  if 

idle  is  on  chief  rent,  "of  a  total  value  of  at  least  double 
the  value  calculated  at  25  yrs'  pchase  of  the  rent  chged  on 
such  lot." 

b.  (4)  One  house  only,  of  the  cost  of  at  least  £ ,  or  two  The  same. 

semi-detached  houses  only,  of  the  cost  of  at  least  £ each,  Another 

and  in  all  respts  accdg  to  plans  &  elevons  to  be  approved  of  by 
the  vendor's  surveyor,  shl  be  erected  on  the  premes  [on  each 

of  the  lots  nod.  resply  on  the  plan  from to ,  both 

inclusive],  but  stablg  or  other  outbldgs,  accdg  to  plans  &  in 
situons  to  be  approved  of  by  the  sd  surveyor,  may  be  erected 
on  the  premes  [on  any  of  such  lots]. 

6.  (5)  No  bldg  or  erection  except  the  sd  fence  [a  boundary  The  same. 

fence  not  more  than ft  high,  made  of  materials  &  of  a  Buildings 

design  to  be  approved  of  by  the  vendor],  shl  at  any  time  be  ©n  roads. 

erected  on  the  premes  [on  any  of  the  sd  plots]  within ft 

of road  [any  of  the  roads  or  streets  marked  on  the  sd 

plan]. 

h.  (6)  The  front  wall  of  any  house  or  bldg  to  be  erected  on  The  same, 
any  pt  of  the  premes  shl  range  &  be  in  a  line  with  the  bldg  To  keep 
line  marked  on  the  plan,  and  no  bldg  or  erection  of  any  kind  i^^^  '"^ 
exceptg  verandahs,  porches,  bay  windows,  or  similar  struc- 
tures (a),  to   be  approved  of  by  the  vendor's  surveyor,   & 
exceptg  such  boundary  fence  as  afsd,  shl  be  erected  on  any 
portion  of  the  premes  [of  any  plot]  wch  lies  betn  the  bldg 
line  &  any  of  the  roads  or  streets  marked  on  the  sd  plan. 

b.  (7)  The  line  of  frontage  of  the  bldgs  on  the  respive  lots  The  same, 
shl  not  approach  nearer  to  any  of  the  roads  than  the  line  Another 
marked  "  bldg  line  "  upon  the  plan  exceptg  porticoes  &  bay 
windows  or  other  similar  structures,  wch  shl  not  project  more 

than ft  beyond  such  line,  &  no  bldg  other  than  walls  & 

fences  under  7  ft  in  height  shl  be  erected  nearer  to  any  of  the 
roads  than ft. 

6.*  (8)  No  temporary  bldgs  of  any  kind  shl  at  any  time  be  The  same, 
erected  on  the  premes  [any  plot],  other  than  sheds  &  work-  Ab  to 
shops  to  be  used  only  for  works  incidental  to  the  erection  of  balding? 
permanent  bldgs  thron. 

(a)  See  Lord  Manners  ▼.  Johnson,  1  Oh.  D.  673. 
K.B. — VOL.   I.  U 
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The  same. 

Not  to  erect 
buildings, 
except  pri- 
vate dwell- 
iog-house. 

The  same. 

As  to  cost 
of  build- 
ings. 


The  same. 

Plans  to  be 
approved 
by  vendor. 

The  same. 

Another 
form. 


Hoardings 

(a). 

As  to  yards 
or  gardens. 


Windows, 
he. 

The  same. 

Another 
form. 


b.  (9)  No  [permanent]  bldg  shl  be  erected  on  the  premes 

[any  plot  except  the  plot  nod. on  the  sd  plan]  except  a 

private  dwg  house  &  the  stablg,  offices,  &  outbldgs  thof ,  &  no 
bldg  erected  thron  shl  at  any  time  be  used  except  for  the 
pposes  last  afsd. 

b.  (10)  For  the  pposes  of  these  condons  [regulons]  the  cost 
of  every  house  &  other  bldg  shl  be  taken  to  be  the  net  first  cost 
thof,  in  labour  &  materials  alone  (exclusive  of  ornamental 
fittgs)  to  be  estimated  by  the  sd  surveyor  at  the  lowest  current 
prices. 

b.  (11)  No  dwg  houses  or  other  bldgs  shl  be  erected  on  any 
lot  unless  the  plans,  drawgs,  &  elevons  thof  shl  have  been 
previously  submitted  to  &  approved  of  in  writg  by  the  vendor. 

b.  (12)  No  new  bldg  &  no  addon  to  any  existg  bldg  shl  at 
any  time  be  erected  on  the  land,  except  in  a  position  &  accdg 
to  plans  &  descriptions  to  be  previously  approved  in  writg  by 

the  steward  for  the  time  being  of  the  manor  of ,  or  in 

case  such  manor  shl  cease  to  exist  or  shl  come  to  be  held  by 
an  owner  other  than  the  vendor  or  his  descendants,  then  by 
the  surveyor  for  the  time  being  of  the  Local  Board  or  cor- 

respondg  public  authority  of  ,  but  such  approval  shl  not 

be  withheld  unless  the  erection  of  such  new  or  addonal  bldg 
shl  have  the  effect  of  materially  obstructg  views  now  enjoyed 
from  other  ppties  in  the  manor,  or  lesseng  the  amenity  of 
such  ppties  by  being  unsightly  or  inappropriate  to  the  site  eir 
in  respt  of  position,  size,  or  value.    A  reasble  fee,  not  ezceedg 

guineas  may,  on  each  occasion,  be  chged  by  such  steward 

or  surveyor  for  his  trouble. 

b.  (18)  No  hoardg  shl  be  erected  on  any  plot  for  advertisemts 
not  relatg  to  the  sellg  or  lettg  of  such  lot. 

c.  No  dwg  houses  shl  be  erected  on  any  pt  of  the  land  so  as 
to  stand  back  to  back,  witht  yards  or  gardens  of  a  depth  of  at 

least ft  interveng  betn  them,  nor  with  their  backs  abuttg 

on  any  street. 

d.  (1)  No  windows,  lights,  doors,  or  opengs  shl  be  placed 
on  the side  of  any  bldgs  erected  on  the  land. 

d.  (2)  No  opengs,  lights,  or  windows  shl  be  put  in  any 
bldg  or  wall  already  erected  or  hrafter  to  be  erected  on  the 


(o)  See  Foster  v.  Fraur,  [1893]  3  Ch.  158. 
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land,  so  as  to  give  or  open  upon  the  adjoing  ppty  within  a 
distance  of ft  thfrom. 

d.  (3)  Fob  protectg  the  privacy  of  the  house  &  premes  now  The  aame. 
in  the  occupon  of  the  vendor,  no  window  or  openg  shl  at  any  For  secur- 
time  be  made  on  the  south  or  east  side  of  any  bldgs  wch  may  ^^yendor's 
be  erected  on  the  land  now  sold  so  as  to  overlook  such  house  p^^^^^- 
&  premes,  or  any  pt  thof . 

e.  (1)  The  walls  to  be  erected  on  the sides  of  lots Party- 

as  shown  on  the  sale  plan  shl,  for  the  entire  length  thof,  be 

pty  walls  built  as  to  one  half  thof  on  the  land  of ,  &  as  to 

the  other  half  thof  on  the  adjoing  land  of ,  &  shl  be 

inches  thick  up  to  a  height  of  ft,  & inches  thick 

above  that  level,  &  shl  be  erected  by  &  at  the  cost  of ,  but 

ahl  be  the  jt  ppty  &  exist  for  the  jt  benefit  of  the  owners  of  the 
bldgs  separated  thby,  who  shl  resply  have  all  the  rights  &  be 
sabjt  to  all  the  obligons  incident  to  owners  of  adjoing  bldgs 
separated  by  pty  walls  (6). 

e.  (2)  AtiTi  main  or  boundary  walls  or  fences  betn  the  premes  The  same, 
sold  &  the  adjoing  ppties  wch  now  are  jt  or  pty  walls  (b)  or  Another 
pty  fences,  shl  continue  to  be  such,  &  shl  be  so  used,  repaired, 
&  maintained. 

€.  (3)  The  gable  &  wall  on  the side  of  the  house,  into  The  same. 

wch  the  main  timbers  of  each  immedly  adjoing  house  are  laid  Another 
or  inserted,  and  the  walls  in  the  rear  &  front  by  wch  each  such 
house  &  the  land  set  apart  &  appropriated  for  each  house  so 
adjoing  are  separated,  shl  at  all  times  hrafter  be  considered  as 
pty  walls  (6)  with  all  the  rights  &  privileges  that  attach  thto. 

/.  (1)  No  bldg  to  be  erected  on  any  of  the  lots  [except  lots  As  to  naer 

■ & ]  shl  at  any  time  hrafter  be  used  for  any  other  ^^' 

ppose  than  a  private  dwg  house  or  a  coach-house  &  stables  & 
outbldgs  belongg  thto ;  &  no  trade,  manufacture,  or  business 
of  any  kind  [except  that  of  a  solicitor,  surgeon  or  physician]  shl 
at  any  time  be  set  up  or  cQirried  on  in  or  upon  any  of  the  lots 
[except  as  afsd]. 

/.  (2)  Neither  the  land  nor  any  existg  or  future  bldg  thron  The  same. 

. Another 

form. 

(6)  If  appropriate,  add :  "  that  is  to  Say,  walls  of  wch  the  adjoing  As  to  party- 
owners  for  the  time  being  are  tenants  in  common."    As  to  the  ^^^*' 

ambigaity  of  the  phrase  "party  waUs"  without  explanation,  see  Elph.  N. 
&  C,  Interp.  606. 

u  2 
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The  same. 

Another 
form. 


The  same. 

Another 
form. 


The  same. 

As  to  plot 
reserved 
for  hotel. 


The  same. 

Not  to 
carry  on 
offensive 
trades,  &c 


shl  be  used  for  carrying  on  any  trade  or  business,  nor  as  a 
school,  hospital,  or  public  institon  or  charity,  nor  for  holdg 
public  meetgs,  nor  for  public  worship,  nor  orwise  than  as  a 
private  dwg  house,  but  this  shl  not  preclude  the  reception  of 
lodgers  or  boarders,  nor  the  carrying  on  of  a  learned  or  artistic 
profession  witht  other  outward  indicon  thof  than  a  brass  or 
other  plate  or  inscription  coverg  the  space  of  not  more  than 
2  feet  by  1  foot. 

/.  (3)  The  premes  or  any  bldg  thron  shl  not  [None  of  the 
lots  or  any  bldg  thron  shl]  at  any  time  be  used  for  the  ppose 
of  any  trade,  manufacture,  or  business  (a)  of  any  description, 
or  anythg  in  the  nature  thof,  or  havg  the  appearce  or  show 
thof,  or  as  an  asylum,  hospital  or  other  charitable  institon,  or 
by  any  public  body  or  society,  or  as  a  chapel  or  school,  or  as 
tea-gardens  or  an  hotel,  public-house,  or  tavern,  or  for  the  sale 
of  beer,  wine,  or  spirits,  or  as  a  place  of  public  amusemt, 
entertainmt,  or  resort. 

/,  (4)  No  hotel,  tavern,  tea-gardens,  manufactory,  mill, 
gasworks,  hospital,  asylum,  or  shop  (b)  shl  at  any  time  be 
erected,  opened,  or  carried  on  upon  any  of  the  lots,  &  no 
spirituous  or  fermented  liquors  shl  be  sold  in  or  upon  any  of 
the  lots,  or  in  any  bldg  to  be  erected  thron. 

/.  (6)  The  plot  nod.  on  the  plan,  wch  has  been  set 

apart  for  an  inn,  hotel,  or  public-house,  shl  not  be  used  for  any 
other  ppose,  except  that,  with  the  hcence  in  writg  of  the  vendor, 
the  same  may  be  converted  into  a  private  dwg  house :  add 
provons  as  to  plans j  costs,  dtc,  see  above  forms. 

/.  (6)  None  of  the  lots  or  any  bldg  to  be  erected  thron  shl 
be  used  for  any  offensive,  noisy,  or  dangerous  trade,  business, 
pursuit,  or  occupon,  or  any  ppose  wch  shl  or  may  be  or  grow 
to  be  in  any  way  a  nuisance,  damage,  grievce,  or  annojce  to 
the  vendors,  their  hrs  or  assns,  or  their  tenants,  or  to  the 
owners  or  tenants  of  any  of  the  adjoing  ppty  or  the  neighbour- 


objection- 
able trades. 


(a)  As  to  a  charitable  institntion^  from  which  no  profit  is  deiived,  being 
included  in  the  term  "  business/'  see  RoUs  ▼.  Miller,  25  Ch.  D.  206 ;  27  Ch. 
D.  71. 

(&)  The  enumeration  of  particular  objectionable  trades,  kc.,  though 
common^  is  necessarily  not  exhaustive,  and  if  general  words  are  added,  as  in 
form  /.  (6),  there  may  be  some  risk  of  the  ejutdem  gvMrit  doctrine  being 
appUed ;  see  JontB  v.  Thorru,  1  B.  &  C.  715. 
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hood,  or  wch  may  tend  to  depreciate  or  lessen  the  value  of  the 
afsd  este  of  the  vendors,  or  any  pt  thof,  as  a  residential 

ppty(c). 

/.  (7)  No  bricks  or  tiles  shl  at  any  time  be  made,  nor  any  The  same. 
clay  or  lime  burnt  on  the  premes  [on  any  lot],  &  no  operative  Another 
machy  shl  at  any  time  be  fixed  or  set  thron,  or  in  any  bldg  to    ^™' 
be  erected  thron,  &  no  manufacture  or  operons  of  a  noisome, 
offensive,  dangerous,  or  noisy  kind  shl  be  carried  on  in  or  upon 
the  same,  nor  shl  anythg  be  done  thron  wch  may  be  or  grow 
to  be  a  nuisance  or  annoyce  to  the  vendor  or  his  tenants,  or  the 
neighbourhood. 

g.  Lots are  sold  subjt  to  the  obligon  on  the  pt  of  the  To  form 

pchasers  to  leave  open  &  unbuilt  upon  a  passage  or  space p^'^"' 

ft  wide  as  shown  on  the  sale  plan,  &  each  pchaser  shl  pay 
one-half  of  the  cost  of  formg,  sewerg,  pavg,  completg,  repairg, 
&  maintaing  such  passage,  so  far  as  the  same  is  co-extensive 
with  his  lot. 

ft.  (1)  Every  pchaser  shl,  accdg  &  in  proportion  to  the  As  to 
extent  of  his  frontage  towards  the  projected  street  or  road  ™^main- 
delineated  in  the  plan,  contribute,  with  the  owners  for  the  taining 
time  being  of  the  other  lots  comprd  in  this  [&  a  former]  sale  & 
havg  such  frontage,  to  the  expse  of  makg  &  formg  the  sd 
projected  street  into  a  road  pperly  metalled  &  fit  for  carts, 

waggons,  &  carriages,  with  a  flagged  footway  ft  wide 

on  each  side  thof,  &  with  a  cover  for  the  watercourse  at  the 
side  thof,  &  such  main  sewers  or  drains  under  the  same  as  shl 
be  required  to  be  made  by  the  Local  Board  or  other  competent 
authority  [or,  pper  main  sewers  or  drains  under  the  same  at 
the  lowest  level  that  can  be  made  in  order  to  obtain  a  suitable 
&  snffii  fall],  &  shl  at  all  times  thrafter  until  the  same  shall  be 
adopted  as  a  public  highway,  contribute  in  the  proportion  afsd 
towards  the  expse  of  repairg  &  maintaing  the  same  street  or 
road,  a  right  of  way  over  wch  is  included  in  the  sale  of  each 
lot  [&  the  sd  sewers  or  drains]. 

ft.  (2)  Each  pchaser  shl,  at  his  own  expse,  level,  form,  &  The  same, 
pave  one  equal  half  pt  in  breadth  of  the  said  street  intd  to  be  ^o*^er 

(e)  That  this  condition,  which  in  meant  to  extend  to  "annoyances/'  Annoy- 
though  not  constituting  nuisances  in  law,  and  whether  they  affect  the  *?^^, 
vendor  and  his  tenants  or  strangers,  will  be  effectual,  see  Tod-Heatly  v.  -.^^^(^ 
Benham,  40  Ch.  D.  80.  at  ja^. 
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The  same. 

Another 
form. 


The  same. 

Another 
form. 


A.S  to 
jiaking 
sewers,  &c. 


Trees  and 
shrabs  not 
to  obstract 
view. 


called ,  so  far  as  the  same  shl  be  co-extensive  with  his 

lot,  &  shl  also  pave  with  flags  a  footpath  of  the  breadth  of 

ft  in  front  of  all  bldgs  to  be  erected  on  &  co-extensive 

with  his  lot,  &  shl  for  ever  thrafter  maintain  such  half  pt 
of  the  sd  road  &  the  footpath  adjoing  the  same  in  good 
repair  &  condon  until  the  same  shl  be  adopted  as  a  public 
thoroughfare. 

h.  (8)  Thb  pchaser  [The  owner  or  owners  of  each  lot] 
shl  at  all  times  hrafter  when  required  by  the  vendor,  pay  to 
him  or  contribute  an  equal  or  proportionate  share  with  the 
owners  of  the  other  houses  &  land  [plots]  adjoing  the  [intd] 
roads  marked  on  the  sd  plan,  accdg  to  the  extent  of  their 
respive  frontage  to  such  respive  roads  [or,  accdg  to  the 
prices  pd  by  them  for  their  respive  plots],  of  the  expae  of 
[makg]  repairg,  cleansg,  &  maintaing,  to  the  satisfon  of  the 
vendor,  the  sd  roads  &  pper  sewers  &  drains  under  the  same, 
&  all  other  expses  connected  thwith,  until  the  same  resply 
shl  be  adopted  by  &  taken  into  the  chge  of  the  parish  or 
local  authority  [such  share  or  proportion  in  case  of  dispute  to 
be  settled  by  the  surveyor  for  the  time  being  of  the  vendor]. 

h.  (4)  The  pchasers  of  the  plots  nod.  -^ —  to inclusive 

on  the  sd  plan  shl,  at  their  jt  &  equal  expse,  forthwith  make  & 

for  ever  after  maintain  the  road  marked on  the  sd  plan, 

&  shl,  at  the  like  expse,  curb,  flag,  &  maintain  the  footpath  on 

the  side  thof,  of ft  wide  as  marked  on  the  sd  plan,  & 

such  road  &  footpath  shl  be  for  the  exclusive  use  of  the  owners 
of  the  sd  plots  &  their  friends,  visitors,  servants,  &  others 
going  to  or  coming  from  the  houses  to  be  built  on  the  sd  plots, 
&  shl  not  be  dedicated  to  the  public  witht  the  consent  of  the 
owners  of  all  such  plots,  &  no  waggon  or  heavy  cart  shl  be 
allowed  to  pass  over  the  sd  road,  except  betn  the  hours  of  6  & 
10  in  the  forenoon. 

i.  Thb  vendor  shl  be  at  liberty  at  any  time  to  lay  down  & 
construct  sewers,  drains,  &  water-pipes  on  any  of  the  lots,  & 
to  keep  in  repair  &  maintain  the  same  for  the  genl  convener 
of  the  este. 

j.  No  trees  or  shrubs  shl  be  allowed  to  grow  upon  the  land 
to  such  a  height  or  density  as  materially  to  obstruct  views  at 
psnt  enjoyed  from  any  other  ppties  in  the  sd  manor,  or  as  the 
case  may  be. 
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k.  No  stone  shall  be  quarried  on  or  from  the  land  except  for  As  to 
the  ppose  of  preparg  for  authorised  bldgs,  or  of  laying  out  or  2ton^"^^ 
adaptg  the  ground  as  garden  or  pleasure  ground. 

/.  No  sand  or  gravel  shl  at  any  time  be  excavated  or  dug  out  As  to  sand 
of  the  land  [any  of  the  lots]  except  for  the  ppose  of  laying  the  ^  *^^® " 
foondons  of  the  houses  or  outbuildgs  to  be  erected  thron, 
or  for  use  in  erectg  such  bldgs,  or  in  the  gardens  or  grounds 
thof. 

m.  The  vendor  shl  have  liberty  to  nail  fruit  trees  &  plants  Astotram- 
agst  any  fence  [^or,  wall]  wch  may  abut  on  his  land,  he,  at  his  ^^^ 
own  expse,  repointg  such  wall  on  the  side  next  to  his  land  when 
necy. 

n.  The  sale  &  convce  of  each  lot  will  include  the  moiety  Proyiuon 
abuttig  thron  of  the  site  of  the  proposed  road  &  footpath  J[|iaf^^* 
frontg  the  same,  togr  with  the  rt  to  use,  in  common  with  all  v^^ 
other  psons  havg  a  rt  to  do  so,  the  roads  or  intd  roads  &  ^tmare ^ 
footpaths  delineated  in  the  plan  in  the  courses  there  shown,  j^ciwded  in 

,  the  convey- 

but  witht  any  rt  on  the  pt  of  the  pchaser  to  require  the  anoe8(a). 

prodon  of  or  make  any  objon  or  requon  in  respt  of  the  title 

to  any  of  the  sd  roads  or  projected  roads,  except  the  pt 

comprd  in  his  lot,  &  each  convce  shl  be  made  subjt  to  an 

exception  or  reservon  of  a  rt  of  way  for  the  vendors  &  other 

psons  at  all  times  &  for  all  pposes  to  the  other  ppty  now 

offered  for  sale  &  adjoing  any  pt  of  such  roads  or  intd  roads 

&  footpaths  resply,  &  of  the  rts  necy  for  makg  &  completg 

the  sd  rds  &  footpaths  or  incidental  thto,  &  of  the  rt  of 

makg  sewers,  laying  water-pipes,  gas-pipes  &   subterranean 

conductors  of  electricity,  &  orwise  using  such  roads  &  footpaths 

in  the  mner  &  for  the  pposes  in  &  for  wch  public  roads  or  ways 

in  towns  are  commonly  used ;  &   each  pchaser  shl,  in  his 

convce,  covt  with  the  vendors,  within calr  months,  at  his 

own  expse,  &  with  pper  materials,  &  in  a  pper  mner,  &  to  the 

(a)  In  order  to  secure  to  the  vendor  the  fnU  control  and  proprietary  Sites  of 
lights  over  the  roads^  it  is  sometimes  better  to  ezdnde  them  from  the  sale^   streets,  ftc, 

as  in  the  foUowing  form:— "The  sitOS  of  the    streets  or  roads  or   f^m^e. 

intd  streets  or  roads,  as  shown  on  the  sale  plan  are  not 
included  in  the  sale,  but  are  to  remain  vested  in  the  vendor, 
Bubjt  to  the  necy  rts  of  way  &  drainage  over  or  through  the 
same,  &  the  sewers  to  be  made  thereunder  wch  are  to  be  seed 
to  the  pchasers,  &  the  convces  shl  be  framed  accdly." 
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Restnctive 
covenants 
to  be  en- 
tered into 
by  pur- 
chasers on 
sale  in  lots. 


satisfon  of  the  vendors'  surveyor,  to  make  &  form  into  a  road 
&  footway,  fit  for  traffic,  such  pt  of  his  lot  as  is  shown  in  the 
sd  plan  as  pt  of  a  projected  road,  &  until  such  road  &  footway 
shl  be  adopted  by  the  parish,  or  local  authority,  to  keep  in 
repair  &  maintain,  fit  for  the  traffic  usually  passg  over  the 
same,  the  portion  thof  included  in  his  convce,  or  to  contribute 
a  due  proportion,  accdg  to  his  frontage,  of  the  cost  of  the 
repairs  &  maintce  thof,  but  the  vendors  will  not  enter  into  any 
covts  or  agrmts  with  the  respive  pchasers  as  to  the  sd  roads  or 
intd  roads  &  footpaths,  &  shl  not  be  bound  to  enforce  or 
effectuate  the  above  condons  or  the  liabilities  mentd  thrin 
further  or  orwise,  than  by  compellg  every  such  convce  to  be 
made  subjt  as  afsd  [and  the  vendors  shl  be  entled  to  a 
duplicate  of  each  convce  to  be  prepared  &  exted  by  &  at  the 
expse  of  the  pchaser]  (a). 

III.  As  regards  every  lot,  in  respt  of  wch  restrons  or 
liabilities  are  by  these  condons  or  the  parlars  imposed  on  the 
pchaser  in  regard  to  the  erection  of  bldgs,  the  makg  &  main- 
taing  of  roads  or  fences,  the  user  of  the  ppty,  or  orwise,  the 
assurce  of  such  lot  (b)  shl  contain  full  &  pper  covts  to  be  entd 


(a)  See  note,  p.  244. 

(b)  The  following  form   (or  form  iv.,  infra)   restricting  the  personal 
lability  of  the  purchasers  under  the  covenants  to  the  period  of  their  owners 

ship  (Williams  v.  Hathaway,  6  Ch.  D.  544),  may  be  substituted  here,  and  it 
is  perhaps  preferable^  especially  as  the  liability  to  enter  into  unrestricted 
covenants  (to  which  the  vendor  would  be  entitled  in  the  absence  of  express 
stipulation ;  Pollock  v.  Babbits,  21  Ch.  D.  466)  might  be  an  obstacle  in  the 
way  of  trustees  purchasing : 

"  Shl  contain  all  such  reservons,  covts,  &  provons  as  the 
vendors*  counsel  shl  deem  necy  or  pper  for  givg  effect  to  such 
restrons  &  liabilities,  &  ensurg  that  the  obligon  thof  shl  at 
all  times  hrafter  devolve  with  the  ppty  sold,  &  be  bindg  on 
the  pchasers,  &  all  future  owners  &  occupiers  thof,  but  such 
covts  &  provons  shl  be  framed  so  as  not  to  impose  on  the 
respive  pchasers  &  their  hrs,  exs,  &  ads  resply  SLny  psonal 
liability,  after  their  respve  este  or  intt  in  the  ppty  shl  have 
ceased  or  determined." 

The  following  is  a  form  where  the  obligations  involve  money  payments ; 
see  as  to  this,  infra,  p.  305,  note  (/). 

"  The  due  pformce  &  observce  of  the  obligons  to  wch  each 
i»ymenta^a  lot  is  subjt  as  afsd,  shl  be  seed  to  the  vendors'   reasble 

charge. 


Provision 
restricting 
personal 
liability  of 
pnrchasers 
under  cove- 
nants. 


Form  mak 
ing  money 
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into  by  &  at  the  expse  of  the  pchaser,  framed  so  as  to  bind 
his  repves  &  assns,  with  the  vendors,  their  hrs  &  assns,  the 

owners  from  time  to  time  of  the  este,  &  provons  for 

secnrg  the  observce  &  pformce  of  such  restrons  &  liabilities 
(the  form  of  such  covts  &  provons  to  be  settled  in  case  of 
dispute  by  the  vendors'  counsel),  but  the  vendors  shl  not  be 
bound  to  enforce,  &c.,  as  in  form  n. 

iv.  Each  pchaser  shl  in  his  convce  enter  into  a  pper  covt  The  same, 
framed   so  as  to  bind  his  repves  &  assns  [but  limitg  the  Another 
psonal  liability  thrunder  to  the  period  of  ownership]  with  the  f^^^ 
vendors,  their  hrs  &  assns,  the  owners  from  time  to  time  of  particiia™- 

the este,  to  observe  the  stipulons  mentd  in  the  paorlars 

relatg  to  bldg  &  other  mres :  And  the  vendor  shl  be  entled 
to  a  duplicate  of  each  convce  to  be  prepared  by  &  at  the  expse 
of  the  pchaser  (c). 

T.  To  show  distinctly  to  intendg  pchasers  the  nature  of  the  The  same, 
covts  &  clauses  wch  the  vendors  will  require  to  be  inserted  in  General 
the  sevl  convces,  a  genl  form  of  convce  has  been  prepared,  &  c^rey- 

may  be  inspected  at  the  office  of  the  vendors'  solor  for  *^<»- 

days  previously  to,  &  will  be  produced  at  the  sale,  &  every 
pchaser  shl  be  deemed  to  have  full  notice  of  all  the  clauses  & 
provons  of  such  form,  &  to  have  consented  thto,  &  shl  take  his 
convce  in  accordce  thwith,  with  such  modificons,  if  any,  as  the 
special  circes  of  his  lot  or  lots  may  render  necy :  And  any 
pchaser  may,  upon  applicon  to  the  vendors'  solor,  have  a  copy 
of  the  sd  form  on  paymt  of shillings  for  the  same. 

VI.  Each  pchaser  shl,  simultaneously  with  the  exon  of  his  The  same, 
convce,   exte  a   genl    deed  of  covt,  to  be  prepared   by  the  By  a  gene- 
vendors'  solors  &  retained    by  them  (notice  of  wch  shl  be  covemant^ 
endorsed  on  the  convce),  contg  covts  on  the  pt  of  the  pchaser,  (^)- 
framed  so  as  to  bind  his  repves  &  assns,  for  securg  the 

satisfon  by  a  pper  covt  to  be  entd  into  by  the  pchaser  with 
the  vendor,  or  other  pper  provons  to  be  inserted  in  the  convce, 
&  as  regards  any  moy  paymts  by  reservg  the  same  as  rent,  or 
orwise  makg  the  same  a  chge  on  the  lot,  so  that  such  obligons 
may  be  bindg  on  &  enforceable  agst  the  pchaser  &  his 
successors  in  title." 

(e)  See  note,  p.  244. 

(d)  See  Whatma/n.  v.  Gibscm,  9  Sim.  196. 
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observce  &  pformce  by  him  &  them  &  the  owners,  lessees,  & 

occupiers  for  the  time  being  of  his  lot,  of  the  afsd  restrons  & 

Condons :  Bat  the  vendors  shl  not  be  bound  to  procure  the 

concurrce  of  all  the  pchasers  in  such  geni  deed,  &  the  complon 

of  the  pchase  of  any  lot  shl  not  be  delayed  by  reason  of  the 

non-sale  or  any  delay  in  the  complon  of  the  sale  of  any  lot. 

Aa  to  Yii.  No  pchaser  shl  be  entled  to  any  covt  or  engagemt  from 

rights  of      ^^y  other  pchaser  or  the  vendors  or  any  other  pson  in  respt  of 

parcbasen   any  of  the  restrons  &  liabilities  mentd  in  the  foregoing  oon- 

of  restrie-     dons  Or  parlars  as  afftg,  or  intd  to  be  imposed  upon,  any  other 

tionBim-     lot,  whether  such  lot  is  sold  or  remains  unsold:    And  the 

posed  on 

them.         vendors  reserve  the  rt  to  waive  or  modify  the  restrons  or 

liabilities  mentd  as  affectg  or  imposed  on  any  lot  in  any  mner 

wch  may  be  agrd  upon  betn  the  vendors  &  the  pchaser  of  such 

lot  (a). 

As  to  lots        vn.  If  any  lot  shl  not  be  sold  at  the  psnt  sale  the  vendors 

"*^  *      shl  for  the  ppose  of  the  above  condons  stand  in  the  place 

of  the  pchaser  thof . 

ProTision         nc.  If  any  lot  shl  not  be  sold  at  the  intd  sale  the  vendors  & 

h^l  sold    ftU  psons  claii]^g  under  them  shl  in  respt  of  such  unsold  lot 

W'  have  the  same  easemts  &  rts  over  or  agst  the  sold  lots,  &  the 

pchasers  of  sold  lots  shl  have  the  same  easemts  &  rts  over  or 

in  respt  of  such  unsold  lot  as  if  all  the  lots  had  been  sold  at 

such  intd  sale. 

Restriction       X.  The  respive  pchasers  shl  not  be  entled  to  any  rt  of  light 

ligh?  &c?    ^^  *^^  ^^^  ^^  restrict  or  interfere  with  the  free  use  of  any 

(^)-  adjoing  or  neighbourg  lot  for  bldg  or  other  pposes,  &  the 

convces  shl  exply  exclude  the  grt  of  any  such  rt. 

Power  to         XI.  The  scheme  of  roads,  bldg  lines,  &  other  mres,  as  shown 

hi^srihenw   ^  ^^^  ^^  plan,  &  the  bldg  &  other  restrons  imposed  upon 

{d).  pchasers  shl  not  be  bindg  on  the  vendors,  &  they  shl  be  entled 

to  vary  or  alter  the  same  as  regards  any  lot  or  lots  the  sale  of 

wch  may  not  be  completed  psuant  to  the  psnt  sale  by  auction, 

or  as  regards  any  lots  wch  may  be  put  up  &  sold  togr. 

(a)  See  above,  p.  286^  note. 

(h)  This  condition  seems  desirable  on  a  sale  in  lots,  having  regard  to 
Wheeldon  v.  Burrowt,  12  Ch.  D.  31 ;  see  Elph.,  N.  &  C,  Interp.  203. 

(c)  See  Wheeldon  v.  Burrows,  12  Ch.  D.  81 ;  Russell  v.  Watts,  10  App.  Oas. 
590 ;  Beddington  v.  Atlee,  35  Ch.  D.  317 ;  Aldin  v.  Latimer,  [1894]  2  Ch.  437. 

(d)  See  above,  p.  286,  note. 
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xn.  If  any  question  shl  arise  betn  diflfk  pchasers,  or  betn  Boan- 
the  vendors  &  any  pchaser,  as  to  the  boundaries  betn  any  lots, 
the  same  shl  be  settled  by  the  auctioneer,  whose  decision  shl 
be  final. 


Custody  of  Title  Deeds  and,  Covenants  to  Peoduce  (e). 

I.  No  objon  or  requon  shl  be  made  on  the  ground  of  any  insaffi- 
covt,  acknmt,  or  undertakg,  for  the  prodon  or  safe  custody  of  ^^eMint 
munimts  of  title  being  defective  or  insuflft,  or  on  the  ground  of  for  produc- 
the  absce  of  any  such  covt,  acknmt,  or  undertakg. 

n.  As  the  munimts  of  title  relate  also  to  other  ppty  not  Where  all 
included  in  the  sale,  they  will  be  retained  by  the  vendor,  who  stained, 
will  if  required  give  to  the  pchaser  a  statutory  acknmt  of  the 
rt  to  prodon  &  delivery  of  copies  &  undertakg  for  safe  custody, 
w^JQT  tree  or  other  fidudcvry  vendor ^^^  but  witht  any  undertakg 
for  safe  custody  "  thof,  to  be  prepared  by  &  at  the  expse  of  the 
pchaser  (^). 

m.  Such  of  the  munimts  of  title  in  the  posson  of  the  vendor  Where 
as  relate  exclusively  to  the  ppty  sold  will  be  delivered  to  the  reteined. 
pchaser.     All  other  munimts  in  the  posson  of  the  vendor  will 
be  retained  by  him,  &  he  will,  &c.,  as  inform  n. 

nr.  Munimts  of  title  in  the  posson  of  the  vendor  relatg  to  Sale  in 
any  of  the  ppty  now  offered  for  sale,  &  also  to  other  ppty  of  deejg  ^  be 

(e)  See  the  V.  &  P.  Act,  1874,  s.  2  (4,  5),  and  the  Conv.  Act,  1881,  s.  9, 
and  above,  p.  227.  As  to  the  possession  and  production  of  deeds,  see 
£lph.,  Introd.  108  et  seq„  83  Sol.  J.  655,  670,  696,  706,  714. 

(/)  As  to  this  condition,  see  p.  226. 

(g)  The  following  is  sometimes  added  on  a  sale  by  priyate  contract : — 

"  but  to  be  perused  on  behalf  of  &  exted  by  the  vendor  free 
of  eipse  to  the  pchaser,  &  a  memdum  of  the  sale  &  of  the  sd 
acknmt  and  undertg  shl  be  endorsed  on  one  of  the  ppal  deeds 

retained."  Such  a  memorandum  ought  merely  to  state  that  certain  land 
was  sold  to  A.,  the  oonyeyance  ought  not  to  be  referred  to,  as  if  it  is,  incon- 
Tenienoe  may  arise  owing  to  a  subsequent  purchaser  of  another  i)art  of  the 
property  from  the  original  vendor  having  notice  of  a  deed  which  the  vendor 
cannot  produce  to  him  so  as  to  show  that  it  does  not  affect  the  property 
comprised  in  the  subsequent  sale. 
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deliyered 
to  largest 
pnrchuaer 
or  to  such 
pnrchafler 
aa  vendor 
thinkB  fit. 


The  same. 

Where 
deeds  to  be 
delivered  to 
purchaser 
of  a  speci- 
fied lot 


On  sale  of 

settled 

property. 


the  vendor,  will  be  retained  by  him.  Mimimts  (other  than 
docs  of  record)  relatg  exclusively  to  any  of  the  ppty  offered 
for  sale  will,  if  relatg  to  one  lot  only,  be  delivered  to  the 
pchaser  of  such  lot,  but  if  relatg  to  more  than  one  lot,  will  be 
retained  by  the  vendor  until  the  whole  of  the  ppty  to  wch  they 
relate  shl  have  been  disposed  of  (whether  at  the  psnt  or  any  (a) 
future  sale)  whrupon  the  same  will  be  delivered  to  the  largest 
pchaser  in  value  of  the  lots  to  wch  the  same  relate,  or  in  the 
event  of  equality  of  pchase-moy  to  the  pchaser  of  the  first  lot 
in  order  of  sale  of  the  lots  in  respt  of  wch  the  pchase-moy  is 
equal,  or,  ''  will  be  delivered  to  such  of  the  pchasers  as  the 
vendor  may  think  fit."  And  the  vendor  will,  if  required,  give 
to  any  pchaser  a  statutory  acknmt  of  the  rt  to  prodon  & 
delivery  of  copies  &  undertakg  for  safe  custody,  or^  for  tree  or 
other  fiduciary  vendor,  "  but  witht  any  undertakg  for  safe 
custody,"  of  any  munimts  retained  by  him  (whether  per- 
manently or  temporarily)  under  this  condon  (&). 

V.  The  pchaser  of  lot  1  shl  be  entled  to  the  custody  of  any 
deeds  or  munimts  of  title  wch  relate  to  that  lot  &  also  to  any 
other  lot  or  lots,  &  shl,  if  required,  give  to  the  pchaser  of  each 
of  the  other  lots  to  wch  the  same  relate,  the  usual  statutory 
acknmt  of  the  rt  to  prodon  &  delivery  of  copies,  &  undertakg 
for  safe  custody  thof ,  to  be  prepared  by  &  at  the  expse  of  the 
pchaser  requirg  the  same.  If  lot  1  or  any  other  lot  is  not  sold, 
the  vendor  shl  for  the  ppose  of  this  condon  stand  in  the  place 
of  the  pchaser  thof.  Any  delay  in  obtaing  any  such  acknmt 
&  undertakg  as  afsd  shl  not  be  a  ground  for  delaying  the  com- 
plon  of  any  pchase,  but  the  acknmt  &  undertakg  shl,  in  such 
case,  be  exted  as  soon  after  complon  as  the  vendor  shl  be  able 
to  obtain  the  same. 

VI.  Such  of  the  munimts  of  title  in  the  posson  of  the  vendor 
or  his  trees  as  relate  exclusively  to  the  ppty  sold  [any  lot]  will 
be  delivered  to  the  pchaser.      All  other  munimts  will  be 


(a)  If  the  yendor  is  under  a  similar  contract  with  any  purchaser  at  a 
former  sale  add  here,  ^'  past,  or." 

{h)  The  old  form  of  condition  provided  that  the  covenant  for  production 
should  be  given  by  the  purchaser  to  whom  the  deeds  were  delivered,  but 
there  can  be  no  objection  to  the  statutory  acknowledgment,  &c.,  being 
given  by  the  vendor  before  parting  with  them,  as  his  liability  ceases  on  his 
so  doing. 
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letamed  by  the  vendor  or  his  trees,  &  the  pchaser  shl  be  entled 
to  the  pper  statutory  acknmt  of  the  rt  to  prodon  &  undertakg 
for  safe  custody  of  the  munimts  retained  by  the  vendor  &  to  a 
pper  statutory  acknmt  of  the  rt  to  prodon  but  no  undertakg 
for  safe  custody  of  the  munimts  retained  by  the  trustees,  such 
acknmts  &  undertakg  to  be  prepared  by  &  at  the  expse  of  the 
pchaser. 

vn.  As  regards  any  docs  of  title  not  in  the  posson  of  the  Astomani- 
vendor,  whether  the  same  are  in  the  posson  of  his  trees  or  JJ^yendor's 
other  psons,  the  vendor  shl  not  be  required  to  give  or  procure  custody  (c). 
from  any  pson  or  psons  any  covt  for  the  prodon  thof  or  any 
statutory  acknmt  or  undertakg  in  referee  thto,  but  the  pchaser 
8hl  rely  on  his  equitable  rt  to  prodon. 

vni.  In  any  case  in  wch  the  vendor  is  under  any  obligon  to  Provision 
any  former  pchaser  for  the  prodon  or  safe  custody  of  any  n^ty^f*™' 
munimts  wch  are  handed  over  to  the  [any]  pchaser  at  the  vendor  in 
psnt  sale,   the  latter  pchaser  shl  take  upon  himself  such  lubiiity^ 
obligon  in  exoneron  of  the  vendor  thfrom,  &  shl,  if  required,  ?^^®' 
enter  into  a  pper  covt  of  indemnity  in  that  behalf,  or  give  a  coyenants 
pper  substituted  statutory  acknmt  &  undertakg  for  prodon  &  ^^l^f^^^ 
safe  custody  to  the  pson  or  psons  entled  to  the  benefit  of  the 
origl  covt,  the  deed  or  deeds  for  that  ppose  to  be  prepared  by 
&  at  the  expse  of  the  vendor  or  covtee,  but  the  expse  of  the 
perosal  &  exon  thof  by  or  on  behalf  of  the  pchaser  to  be  borne 
by  him. 


Sale  of  Chief  Eents. 

I.  The  title  shl  commence  with  a  pchase  deed  in  18 — ,  by  Commence- 
wch  the  rent-chge  was  created,  or, "  with  a  convce  on  sale  of  the  ^^i°  ^ 
rent-chge  in  18 — ,  &  no  earlier  or  other  title  thto  or  evidce  of 
the  creation  thof  shl  be  required." 

(e)  This  can  rarely  be  required,  and  is  a  very  depreciatory  condition. 

(d)  This  of  conrae  only  applies  where  the  vendor  has  entered  into  an 
abflolnte  covenant,  his  liability  under  which  wiU  continue  after  he  parts 
with  the  deeds,  according  to  the  form  formerly  in  use  in  the  case  of 
t^eneficial  owners,  which  was  more  onerous  than  the  statutory  covenant. 
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Loss  of 

duplicate 

deed. 


The  BAine.  H.  The  title  to  the  sevl  lots  8hl  consist  of  the  daplicates  of 
the  respive  deeds  creatg  the  same,  &  the  recent  title  thto 
resply  commencg  with  the  assurces  thof  resply  to  A.,  deced, 
dated  as  to  lot  1  in  18 — ,  Sue,  or,  "  the  sevl  assurces  &  will 

specified  in  the  column  of  the  annexed  table,"  &  the 

subseqt  devolon  of  title  [&  a  declon  to  be  made  at  the  expse  of 
any  pchaser  requirg  the  same  that  such  respive  rents  have 
been  regularly  pd  to  the  respive  psons  appearg  to  be  entled 

thto  for  the  last yrs],  &  no  pchaser  shl  call  for  or  make 

any  requon  or  objon  in  respt  of  the  intermediate  title  to  any  of 
such  rents  betn  the  date  of  the  creation  thof  &  the  sd  respive 
instrumts  by  wch  the  recent  title  commences. 

m.  The  duplicate  deed  creatg  the  rent  formg  lot  —  is  lost. 
The  pchaser  shl  not  require  the  prodon  of  that  deed  or  the 
duplicate  thof  nor  any  abstract  or  copy  thof,  nor  any  other 
evidce  of  the  contents  or  exon  thof  beyond  the  recital  contd  in 
subseqt  deeds  (one  of  wch  bears  date  as  far  back  as  18 — ),  nor 
make  any  objon  or  requon  on  this  acct. 

IV.  No  objon  shl  be  taken  as  to  the  form  in  wch  any  rent 
was  reserved. 

V.  No  further  proof  of  the  identity  of  the  ppty  on  wch  any 
rent  included  in  the  sale  is  chged  shl  be  required  than  is 
afforded  by  the  abstracted  munimts  &  such  other  evidce  (if 
any)  as  may  be  in  the  posson  of  the  vendor.  And  no  objon 
shl  be  tatti  in  respt  of  any  defect  in  such  identificon. 

Division.  VI.  Thb  rents  of  £ (comprisg  lot  — )  &  £ (com- 

prisg  lot  — ),  wch  have  been  divided  for  the  convence  of  sale, 

were  origUy  created  as  one  rent  of  £ ,  &  the  pchasers  of 

these  lots  shl  not  make  any  objon  or  requon  in  respt  of  such 
divon  or  of  the  origl  rent  not  being  legally  apportioned  as 
agst  the  owners  of  the  land. 

VII.  The  owner  of  the  hds  out  of  wch  the  rent-chge 
formg  lot  —  issues,  is  entled  to  indemnity  out  of  such  rent- 
chge  agst  an  overridg  rent-chge  of   £ wch  was  origlly 

chged  on  such  hds  togr  with  other  ppty  &  agst  certn  covts 
&  Condons  contd  in  the  deed  creatg  such  overridg  rent.  The 
pchaser  shl  take  subjt  to  such  rt  of  indemnity,  &  shl  not 
require  prodon  of  the  deed  by  wch  the  overridg  rent  was 
created,  or  make  any  objon  or  requon  in  respt  thof. 

The  same.        vui.  No  objon  shl  be  made  on  the  ground  that  any  of  the 


Form  of 
reserva- 
tion. 

Identity. 


Indemnity 
against 
OTexriding 
rent. 
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rents  hby  offered  for  sale  or  the  lands  out  of  wch  they  issue 
are  or  may  be  eir  alone  or  with  other  ppty  subjt  to  any 
overridg  chief  or  ground  rent  or  rents,  &  the  pchaser  shl  not 
require  any  indemnity  agst  any  such  overridg  rent  or  rents 
other  than  such  indemnity  (if  any)  as  is  already  existg,  but 
shl  be  satisfied  with  a  declon  to  be  made  if  required  at  the 
expse  of  the  pchaser,  that  no  claim  has  ever  been  made  agst 
the  vendor  or  his  predecessors  in  title  in  respt  of  any  such 
rent. 

a.  The  paymt  of  the  overridg  rent  of  £ mentd  in  The  same. 

the  parlars  was  by  a  convce  of,  &c.,  chged  upon  a  rent  of 

& (issug  out  of  square  yards  of  land,  situate,  &c., 

&  now  payable  by  X.)  in  exoneron  of  &  by  way  of  indemnity 
to  the  owners  of  lot  — ,  the  pchaser  whof  shl  not  make  any 

objon  in  respt  of  the  sd  rent  of  £ or  the  sufficiency  of  such 

indemnity. 

X.  The  lands  out  of  wch  the  rents  formg  lots  1  &  2  issue,  The  same, 
are  subjt  togr  with  the  land  formg  lot  3  to  an  overridg  chief 

rent  of  £ ,  &  to  certn  powers  of  distress,  entry,  &  rect  of 

rents  &  profits  in  relon  thto,  but  so  far  as  regards  the  pchasers 
of  those  lots  (or  the  vendors  as  to  any  lot  remaing  unsold), 
such  overridg  rent  shl  be  chged  exclusively  on  lot  8,  the 
pchaser  of  wch  (or  the  vendors  if  it  is  not  sold)  shl  enter  into 
A  grt  pper  covts  &  powers  of  distress  &  entry  &  rect  of  rents  & 
profits  for  indemnifyg  the  pchasers  of  lots  1  &  2  in  :"<^spt  thof , 
to  be  prepared  by  &  at  the  expse  of  such  respive  pchasers. 

XI.  Each  pchaser  shl  on  complon  be  entled  to  the  rent  Apportion- 
pchased  by  him,  or  to  an  apportioned  pt  of  any  instalmt  thof  ^^pietion 
accrug  due  as  from  the  day  fixed  for  complon,  &  in  case  of 

such  apportionmt  being  necy,  shl  pay  to  the  vendor  his  pro- 
portion of  such  accrug  instalmt. 

xn.  No  objon  shl  be  taken  by  reason  of  a  pt  of  the  ppty  on  As  to  uoity 
wch  the  rent  was  origUy  chged  havg  been  subseqtly  acquired  gJip^T 
by  or  become  vested  in  the  then  owner  of  the  rent. 

xm.  The  ppties  on  wch  the  rents  included  in  the  sale  are  Misde- 

scription. 

(a)  It  is  a  question  whether  such  a  partial  unity  of  ownership  would  not 
extin$i^ish  the  rent  altogether ;  see  Co.  Litt.,  147  b,  149  b  ;  Dennett  v.  Pass, 
1  Binfjf.  N.  C.  388.  Query  whether  equity  would  relieve.  Com.  Dig.  tit. 
Chy.  4,  IV.,  1  Story's  Equity,  pi.  476;  aiaJter  v.  Buck,  Moseley,  256,  Jud.  Act, 
1873,  8.  25  (4). 
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resply  chged,  are  believed  &  shl  be  taken  to  be  correctly  descd, 
&  no  error,  misstatemt,  or  misdescription  in  the  parlars  as  to 
the  ppty  SO  chged,  or  as  to  the  ownership  of  such  ppty,  shl 
annul  the  sale  or  be  made  a  ground  for  any  claim  to  com- 
penson. 
AmonntB.  xiv.  No  pchaser  shl  make  any  objon  or  requon  on  the  ground 
that  the  rent  comprd  in  his  lot  is  not  always  as  to  amt  cor- 
rectly stated  in  the  sevl  docs  of  title  relatg  thto,  &  the  sevl 
sums  specified  in  the  parlars,  wch  are  the  amts  of  rents  reced 

by  the  vendors  for  upwards  of yrs,  shl  be  assumed  to  be 

correct  notwg  any  such  discrepancies. 


Biddings. 


Deposit. 


Redemp- 
tion (6). 


Tithes,  re- 
servation of 
rent-charge 
to  vendors 
in  lien  of. 


XIV. 

Sale  on  Chief  Eents  for  Building  (a). 

I.  The  pson  offerg  the  best  reserved  yrly  fee-farm  rent  for 

each  lot  (wch  shl  commce  from  the day  of )  shl  be 

the  pchaser. 

II.  Other  icsual  condons  as  to  biddga,  see  p.  229. 

ni.  Every  pchaser  shl  immedly  after  the  sale  pay  into  the 
hands  of  the  auctioneer  a  deposit  equal  to  1  yr's  rent  of  his  lot, 
wch  sum  will  accdly  on  the  complon  of  the  pchase  be  allowed 
to  the  pchaser  as  a  dischge  from  the  first  yr's  rent :  every 
pchaser  shl  also  immedly  after  the  sale  sign  an  agrmt  in  the 
form  subjoined. 

[iv.  The   fee-farm  rent  or  rents  payable  by  any  pchaser 

may,  if  he  so  desire,  be  made  redeemable  on  or  bfe  the 

day  of  ,  on  paymt  to   the  vendors,  or  the  owner  or 

owners  thof ,  of  a  sum  equal  to  25  yrs'  pchase  thof ,  the  expses 
of  or  incidental  to  such  redmon  to  be  borne  by  the  pchaser.] 

[v.  Each  lot  will  be  chged  with  an  annl  rent  in  lieu  of  tithe 
rent-chge  to  be  reserved  to  the  vendors  &  made  payable  half- 
yrly,  wch  rent  is  to  be  fixed  by  the  auctioneer,  but  is  not  to 
exceed  by  more  than  one-tenth  the  amt  of  the  tithe  commuton 

(a)  Compare  the  form  of  contract  for  sale  on  chief  rent  at  p.  322,  infra. 

(b)  The  proviaion  in  the  Conv.  Act,  1881,  8.  45,  for  redemption  of  rent- 
charges,  does  not  apply  to  rents  reserved  on  sales,  see  sub-s.  (6). 
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award.  No  pchaser  shl  require  any  apportionmt  of  the  tithe, 
or  any  further  indemnity  in  respt  thof  than  the  covt  in  his 
convce  by  the  vendors  to  pay  the  same  (c).] 

Yi.  Condons  requirg  ecLch  pchcLser  to  erect  dk  maintain  one  or 
more  houses  of  minimum  value^  d  imposg  other  restrons,  see 
pp.  288,  290. 

vn.  The  rents  reserved  shl  be  made  payable  half-yrly  on  Oonyeyuioe 

the  day  of  ,  &  day  of  ,  free  from  all  ^^' 

dedons  (e)  whatsr  except  ppty  tax,  &  each  convce  shl  contain 
covts  by  the  pchaser  to  pay  the  rents  reserved  on  his  lot  or 
lots,  &  to  keep  the  bldgs  to  be  erected  on  his  lot  or  lots  pperly 
repaired  [&  insured]  [&  powers  for  the  owner  for  the  time 
being  of  the  reserved  rent  or  rents  to  enter  &  view  the  condon 
of  the  premes,  &  to  enter  on  non-paymt  of  such  rent  or  rents 
or  on  breach  of  any  of  the  pchaser's  covts  or  condons  contd  in 
such  convce,  &  specij&cally  to  pform  such  covts  or  condons  on 
each  occasion  of  entry,  &  to  remain  in  posson  &  take  the  rents 
&  profits  of  the  land  entd  upon,  until  the  rent  or  rents  in 
arrear,  &  the  costs  &  expses  incurred  in  the  exon  of  such 
power  shl  be  satisfied,  or,  in  lieu  of  siuih  last  power  of  entry ^ 
"  k  an  absolute  power  of  re-entry  on  non-paymt  of  such  rent 
or  rents  or  on  breach  of  any  of  the  pchaser's  covts  &  condons 
contd  in  such  convce  "]  (/). 

(e)  See  Be  Mmioiyrth,  42  Ch.  D.  23. 

(d)  See  alao  the  form,  infra,  pp.  322—824. 

(e)  Ab  to  the  effect  of  these  words  in  exonerating  the  owner  of  the  rent- 
charge  from  liabUity  to  land  tax,  see  3  Dav.  Prec.  313,  note. 

(/)  The  efficacy  of  the  provisions  hitherto  usnaUy  inserted  in  grants  in  As  to  oove- 
fee  on  chief  rent  for   securing  the  rent   is  very  questionable,  both  as  i^t  to 
regards  the  covenants  of  the  grantee  for  the  maintenance  of  buildings,  ?^|^^^^^ 
and  the  power  of  re-entry  on  breach  of  the  covenants.    The  doctrine  that   .  ^    *°*'' 
the  benefit  of  a  covenant  cannot  run  at  law  with  a  rent  {Milnes  v.  Branch, 
5  M.  &  8.  411  ;  Btvndal  v.  Bighy,  4  M.  &  W.  130 ;  HayMoood  v.  Brunmoick 
BvMing  Society,  8  Q.  B.  D.  403 ;  1  Smith's  L.  C,  105),  appears  very  un- 
aatisfactory  and  difficult  to  uphold  on  principle,  whether   the   rent   is 
created  by  grant,  so  that  the  grantor  is  also  the  covenantor,  or  (as  is 
mnch  more  usual)  by  reservation,  so  that  the  covenant  is  by  the  grantee 
(see  Sug.  V.  k  P.,  591) ;  and  even  if  weU  founded,  it  could  hardly  prevail 
in  equity,  as  a  conveyance  of  the  rent  with  the  benefit  of  the  covenants, 
whether  expressed  (as  it  should  be)  or  implied,  would  enable  the  assignee, 
if  oeoessary  (which  since  the  Judicature  Act  it  probably  would  not  be), 
to  sue  in  the  name  of  the  covenantee  or  his  representatives  (see  the 
panllel  case  of  B/iddeU  v.  BiddeU,  7  Sim.  529).    An  affirmative  covenant, 
however,  of  the  above  nature  (to  spend  money  on  the  land)  is  precarious^ 
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day  of 
— ,  at  • 


As  to 
powers  of 
re-entiy 
anddistrof^ 
on  breach. 


As  to 

creation 
of  rent- 
charge  for 
enforcing 
covenants. 


vin.  The  pchase  shl  be  completed  on  the  — 
next,  at  the  office  of  the  vendor's  solors,  Messrs 

baying  regard  to  tbe  doctrine,  now  settled,  that  it  is  not  enforceable 
against  the  assigns  of  the  covenantor,  although  with  notice  {Autterherry  v. 
Oldham  Corporation,  29  Ch.  D.  750 ;  see  above,  p.  285,  note). 

It  has  also  been  held,  that  a  power  of  re-entry  on  breach  of  a  covenant 
if  nnlimited  as  to  duration,  is  void  as  a  perpetuity ;  Jhtnn  v.  Flood  (25 
Ch.  D.  629 ;  and  see  per  Baggally,  L.J.,  ibid,  on  appeal,  28  Ch.  D.  592), 
where  the  covenant  was  a  restrictive  one  (as  to  user  of  the  land),  and  the 
power  authorised  the  possession  to  be  retained  during  the  continuanoe  of 
the  breach,  and  for  three  months  afterwards.  That  case  can  hardly  be 
regarded  as  having  finally  settled  the  point,  which  did  not  in  fact  call 
for  decision  (see  Challis  on  Beal  Property,  p.  177)  ;  and  it  leaves  open 
the  question  whether,  if  the  power  were  strictly  confined  to  abating  or 
making  good  the  breach  (which,  however,  it  now  would  be  although  in 
terms  absolute,  by  the  effect  of  the  Con  v.  Act,  1881,  s.  14,  empowering 
the  Court  to  relieve  against  forfeiture,  see  sub-s.  3),  it  would  stiU  be  bad. 
It  seems  open  to  contention  that  a  power  so  restricted,  if  annexed  to  a 
negative  covenant  (as  in  Dunn  v.  Flood),  is  not  objectionable  on  the 
score  of  perpetuity,  as  the  covenant  itself  is  free  from  that  objection  (see 
p.  285,  note),  and  the  power  is  a  mere  adjunct  for  enforcing  it.  But  in  the 
case  of  an  affirmative  covenant,  there  would  be  more  difficulty  in  maintain- 
ing this  view ;  and  a  power  of  entry,  whether  absolute  or  qualified,  cannot, 
in  the  present  state  of  the  authorities,  be  safely  relied  on  (whether  the  co- 
venant be  affirmative  or  negative),  unless  restricted  to  lives  in  being  and  21 
years.  It  is  conceived  that  it  is  enough  if  the  power  of  entry  is  confined  to 
lives  in  being,  &c.,  and  that  the  power  to  retain  possession  until  the  bseach 
is  satisfied  need  not  be  bo  confined,  whether  the  entry  would  give  the  grantee 
an  estate  in  the  land  or  not;  as  to  which  see  Elph.  Interp.,  p.  246.  A  power 
of  distress  on  breach  of  such  a  covenant,  would  also  apparently  be  open  to 
the  same  doubt  as  to  its  being  a  perpetuity,  and  would  possibly  in  addition 
be  avoided  by  the  Bills  of  Sale  Acts  of  1878  and  1882.  So  far  as  regards 
enforcing  payment  of  the  rent,  the  power  of  distress  appears  to  be  unim- 
peachable, as  it  may  be  conferred  at  common  law,  and  if  it  is  omitted  a 
power  of  distress  is  given  by  4  Geo.  2,  c.  28,  s.  5.  Probably  a  x>ower  of 
re-entry  unrestricted  as  to  perpetuities  is  invalid  (unless  perhaps  it  is  created 
on  a  grant  for  building  purposes  by  a  tenant  for  life)  (see  Settled  Land  Act 
1890,  s.  9).  The  power  of  re-entry  under  the  Conv.  Act,  1881.  s.  44,  is  not  to 
be  implied  unless  it  might  have  been  expressly  conferred,  therefore  if  an 
unrestricted  power  cannot  be  conferred,  the  statutory  power  which  is  in 
terms  unrestricted  cannot  be  implied. 

A  mode  which  may  be  suggested  is  to  create  a  further  perpetual  rent- 
charge  issuing  out  of  the  land  of  the  covemmtor,  by  way  of  security  for 
the  performance  or  penalty  for  the  breach  of  the  covenants  (see  per 
Lindley,  L.J.,  29  Ch.  D.  783)  in  a  manner  similar  to  that  sometimes 
adopted  for  indemnifying  a  purchaser  against  a  rent  (see  i^fra,  Indehihitt); 
such  rent-charge  remaining  dormant  until  wanted,  but  if  required  to  be 
enforced,  carrying  with  it  the  usual  remedies.  Such  a  rent-charge,  if 
limited  so  as  to  arise  only  on  a  breach  of  the  covenants,  is  open  to  the 
same  objection  as  a  mere  power  of  entry,  as  creating  a  perpetuity  (the 
decisions  to  the  contrary  in  QilhertBon  v.  Btchards,  4  H.  &  K.   277;  and 
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at  wch  time  &  place  each  pchaser  shl  be  entled  to  a  pper 
eonvee  of  his  lot  or  lots,  to  be  prepared  by  &  at  the  expse  of 
the  pchaser  (a),  &  the  vendor  shl  be  entled  to  a  duplicate 
thof,  if  required,  to  be  prepared  by  him  at  the  pchaser's 
expse.  Add,  ifdeairedf  condon  as  to  genl  form  of  convce,  p.  297,  * 
No.V. 


XV. 

Sales  upon  or  subject  to  Chief  Bents.     Miscellaneous 

Conditions. 

l  As  to  any  ppty  or  lot  wch  is  sold  subjt  to  pt  only  of  an  Sale  in  lota, 
entire  chief  or  ground  rent  chged  on  the  same,  togr  with  other  JJ^e^^'^^wad 

ppty  of  the  vendors  or  any  other  lot  or  lots  as  mentd  in  the  indemnity 
W« 

Uwgan  v.  Davey,  1  Cab.  &  E.  114,beint;  in  effect  overruled  by  L.  ^  8.  W,  By. 
Q^,  y.  Oomm,20  Ch.  D.  562).  If  the  rent  is  made  to  take  effect  immediately, 
with  a  provision  that  the  performance  of  the  covenants  shall  be  deemed  a 
satisfaction  of  the  rent,  or  that  so  long  as  the  covenants  are  duly  performed, 
the  rent  shaU  be  held  in  trust  to  attend  the  inheritance  of  thd  lands 
charged,  the  result  would,  it  is  conceived,  be  the  same,  but  see  Lewis  on 
Perpetuities,  612 — 631,  and  Suppl.  201 .  In  either  case  the  rent  may  effectually 
be  made  a  security  for  breaches  of  covenant  restricted  as  to  perpetuities. 

The  plan  of  reserving  to  the  rent-charge  owner  the  right  of  specifically   Other  ex- 
performing  the  covenants  and  recovering  the  cost,  by  limitation  of  the   pedients 
use  under  the  Conv.  Act,  1881,  s.  62  (in  the  manner  referred  to  above,  p.  285),  f®*"  ©nforc- 
might  be  tried,  in  combination  with  the  other  mode  above  suggested,  or  ^j^t*^  ' 
otherwise ;  but  the  employment  of  that  enactment  for  creating  a  right  of 
a  nature  not  before  known  to  the  law,  must  be  regarded  as  a  doubtful  experi- 
ment.   The  other  plan  adverted  to  at  p.  286,  note,  of  creating  a  long  term 
with  th<%  covenants  annexed,  to  be  afterwards  enlarged  into  a  fee  under  the 
Conv.  Act,  1881,  s.  65,  might  also  be  adopted,  and  seemingly  with  success. 
As  regards  the  covenant  to  erect  the  buildings  the  limit  of  time  does  not 
QBually  exceed  two  years,  so  that  there  would  probably  be  no  practical 
difficulty  in  enforcing  it :  see  Andrew  v.  Aithen,  22  Ch.  D.  218  ;  but  some- 
times the  conveyance  is  not  executed  until  the  buildings  are  completed. 
As  to  tjie  right  to  have  the  arrears  of  a  rent-charge  raised  by  sale,  see  Be 
Tucker,  [1893J  2  Ch.  323 ;  Hambro  v.  Hamhro,  [1894]  2  Ch.  564. 

It  is  not  known  how  far  the  practice,  as  to  the  provisions  for  securing  chief 
lents,  has  changed  in  consequence  of  the  recent  decisions  above  referred 
to ;  the  above  suggestions  deserve  consideration,  but  any  machinery  which 
tends  further  to  complicate  dealings  arising  out  of  the  chief  rent  system, 
which  are  already  sufficiently  troublesome,  does  not  much  commend  itself. 

(a)  The  ordinary  practice,  that  the  conveyance  should  be  prepared  by  the 
purchaser,  ought  not,  it  is  considered,  to  be  departed  from  in  this  case,  as 
is  the  practice  in  some  places. 

{I)  Where  there  are  more  than  two  parties  to  the  arrangement  it  is 
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parlars,  the  pchaser  or  respive  pchasers  of  the  lot  or  lots 
subjt  thto  &  as  regards  any  unsold  pt  of  the  ppty  so  subjt  the 
vendors  shl  by  a  separate  deed  enter  into  mutual  covts  for 
paymt  of  the  respive  portions  of  such  rent  wch  are  to  be  borne 
*  &  pd  by  them  resply  as  specified  in  the  parlars,  &  for  the 
indemnity  of  the  other  or  others  of  them  &  his  or  their  respive 
portions  of  the  ppty  in  respt  thof ,  such  indemnity  if  required 
to  be  supplemented  &  further  seed  by  an  express  chge  upon  & 
by  the  grt  of  powers  of  distress  &  entry  upon  &  rect  of  the 
rents  &  profits  of  the  ppty  or  lot  by  or  out  of  wch  the  respive 
apportioned  pts  of  such  rent  are  to  be  borne  &  pd,  or  (at  the 
option  of  the  pson  entled  to  the  indemnity)  by  the  creation  of 
a  new  rent  eql  in  amt  to  such  respive  apportioned  rent  to  be 
chged  upon  &  issuing  out  of  such  ppty  or  lot  &  to  be  limd  or 
grted  to  the  pson  entled  to  the  indemnity.  The  deed  or  deeds 
of  indemnity  shl  be  prepared  &  engrossed  by  the  solors  of  the 
vendors  in  as  many  pts  as  there  are  pties  thto  at  the  jt  expse 
of  such  pties,  &  such  pties  (other  than  the  vendors)  shl  also 
pay  the  chges  of  their  own  respive  solors  in  relon  thto,  bat 
any  delay  in  the  preparon  or  exon  of  such  deed  shl  not  be  a 
ground  for  delaying  the  complon  of  the  pchase  of  any  lot. 
Tbo  same.  n.  LoTS  1  &  2  are  subjt  under  one  convce  to  an  entire  chief 
Poller  form  rent  of  £15,  &  lots  8,  4,  &  5  are  subjt  under  one  convce  to  an 
tions.  *  entire  chief  rent  of  £20,  &  each  of  such  lots  is  sold  subjt  to 
such  apportioned  pt  of  the  chief  rent  affectg  the  same  as  is  to 
be  borne  by  such  lot  as  stated  in  the  parlars  &  to  the  covts  & 
provons  contd  in  the  deed  creatg  the  chief  rent  so  far  as  they 
affect  such  Ipt.  No  legal  apportionmt  however  of  such  respive 
chief  rents  has  been  or  will  be  made  ;  but  the  pchaser  of  each 
of  such  lots  if  sold  separately  from  tue  other  lot  or  lots  held 
under  the  same  convce  shl,  if  required,  enter  into  covts  with 
the  pchaser  or  each  pchaser  of  the  other  lot  or  lots  held  under 
the  same  convce  for  the  pajont  &  indemnificon  of  such  other 
pchaser  agst  the  proportion  of  the  chief  rent  affectg  his  lot, 
wch  is  to  be  borne  by  him,  &  for  the  observce  &  pformce  of  & 


better  to  have  a  separate  deed  of  indemnity  as  is  here  provided.  The 
validity  of  powers  of  entry  and  distress  for  securing  such  an  indemnity 
seems  open  to  the  same  doubts  as  the  like  powers  for  securing  building 
covenants  in  conveyances  on  chief  rents ;  see  p.  306,  note,  as  to  this,  and  as 
to  the  creation  of  a  new  rent. 
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the  indemnificon  of  such  other  pchaser  agst  the  covts  & 
provons  contd  in  the  deed  creatg  the  chief  rent  so  far  as  they 
affect  his  lot,  &  shl  also,  if  required,  add  provon  for  further 
indemnity  by  an  express  clige  d  by  grt  of  powers  of  distress  d 
entry  or  creation  of  new  rent,  as  in  last  form.  Every  such  deed 
of  indemnity  wch  may  be  required  by  any  pchaser  shl  be 
prepared  by  &  at  the  expse  of  the  pchaser  requirg  the  same,  & 
exted  by  the  pchaser  or  pchasers  givg  the  same  at  his  or  their 
own  expse,  or,  "  every  such  deed  of  indemnity  shl  be  prepared 
by  the  vendors'  solors  in  such  form  as  they  may  think  fit,  &  be 
exted  in  duplicate  or  triplicate  (as  the  case  may  require)  by 
each  pchaser  of  a  lot  held  under  the  same  convce,  &  the  expse 
of  preparg  &  extg  such  deed  shl  be  borne  by  the  respive 
pchasers  extg  the  same  in  eql  proportions."  If  any  lot  held 
under  the  same  convce  shl  remain  unsold  the  vendors  shl,  for 
the  pposes  of  this  condon,  stand  in  the  place  of  the  pchaser  of 
the  unsold  lot,  but  the  covts  of  the  vendors  shl  be  framed  so 
as  to  restrict  their  psonal  liabihty  to  the  period  of  their  owner- 
ship of  such  unsold  lot,  or,  ''but  the  vendors  shl  not  be 
required  to  enter  into  any  covts." 

m.  Lots are  subjt  to  a  chief  rent  of  £ ,  created  by  The  same. 

a  deed,  &c.,  &  to  certn  covts  &  condons  contd  in  that  deed.  Short  form. 

Such  rent  shl  be  borne  as  to  £ by  lot ,  &  as  to  £ 

by  lot ,  or,  "  shl  be  apportioned  betn  the  sd  lots  as  stated 

in  the  parlars,"  &  the  apportionmt  shl  be  carried  out  by  mutual 
covts  for  paymt  &  indemnity,  with  (if  required)  an  express 
chge  &  powers  of  distress  &  entry  or  the  creation  of  a  new 
rent  for  enforcg  &  securg  such  paymt  &  indenmificon,  &  any 
question  as  to  the  mode  of  effectg  the  same  shl  be  settled  by 
the  vendors'  counsel,  &  no  legal  or  other  apportionmt  shl  be 
required  to  be  made.  Each  lot  will  also  be  sold  subjt  to  the 
fid  covts  &  condons  so  far  as  the  same  relate  thto. 

TV.  Lots  1,  2,  &  3  are,  with  other  ppty  of  the  vendors,  subjt  Sale  in  lots, 
to  a  yrly  rent  of  £ ,  the  whole  of  wch  is  to  be  borne  by  Entire  rent 

to  be  luufna 

lot  1,  &  that  lot  will  be  conveyed  subjt  to  the  paymt  of  such  by  one  lot. 
rent  in  exoneron  of  the  other  lots  &  ppty  liable  thto,  &  the 
pchaser  of  lot  1  shl,  at  his  own  expse,  enter  into  a  covt  with 
the  pchasers  of  the  other  lots  &  also  with  the  vendors  as  to 
Buch  other  ppty  &  as  to  any  lot  remaing  unsold  for  paymt  & 
indemnificon  agst  such  rent,  or,  '^  shl  indemnify  lots  2  &  3  & 


^ 
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the  owners  the!  &  the  vendors  agst  the  sd  rent  &  all  incidental 
expses  by  extg  &  deliverg  to  the  pchasers  of  those  lots  &  to  the 
vendors  on  the  complon  of  the  pchase  a  pper  deed  of  covt  in 
that  behalf  [contg,  if  required,  an  express  chge  upon  &  powers 
of  distress  &  entry  over  lot  1,  or  a  limon  of  a  new  rent  of  eql 
value  with  the  sd  origl  rent  to  be  chgd  upon  that  lot  in  favoxu: 
of  each  of  such  pchasers  &  the  vendors  for  securg  paymt  of  the 
sd  origl  rent  &  all  expses  occasd  by  non-paymt  thof]  (a),  such 
deed  of  indemnity  to  be  prepared  by  &  at  the  expse  of  the 
pchaser  of  lot  1,  &  in  case  of  diffce  to  be  in  such  form  as  the 
vendors'  counsel  shl  approve,  &  the  pchaser  of  lots  2  &  3  shl 
be  satisfied  with  such  indemnity,"  or,  "  but  the  pchasers  of 
the  other  lots  shl  not  require  any  indemnity  in  respt  of  such 
rent." 
Indemnity  v.  Thb  pchasers  shl  be  precluded  from  requirg  any  inf ormon 
loiB  a^8t  beyond  what  is  afforded  by  the  abstracted  docts  resptg  a  rent- 

wntnot      chge  of  £ p.a.,  which  is  stated  to  have  been  chgd  on  the 

paid.  ppty  in  the  yr for  a  charitable  ppose,  but  wch  is  supposed 

not  to  have  been  pd  or  claimed  for  many  yrs.  The  liability 
(if  any)  to  this  rent-chge  shl  be  assumed  by  the  pchaser  of 

lot in  exoneron  of  the  other  lots,  &  such  pchaser  shl,  if 

required,  join  in  the  convces  of  the  other  lots  (at  the  expse  of 
the  respive  pchasers  requirg  the  same)  in  order  to  covt  for  their 
indemnity  agst  the  sd  rent-chge,  &  the  pchasers  of  the  other 
lots  shl  be  satisfied  with  such  covt,  &  shl  not  require  any  other 
indemnity  agst  the  same,  &  inasmuch  as  the  vendors  have 
entered  into  covts  with  the  pchasers  at  a  former  sale  of  ppty 
held  under  the  same  title  for  their  indemnity  agst  the  sd  rent- 
chge,  the  pchaser  of  lot shl  also  indemnify  the  vendors 

agst  such  covts,  such  respive  indemnities  to  be  prepared  by 
&  at  the  expse  of  the  respive  psons  entled  to  the  benefit  thof. 


(a)  Sometimes  a  lot  entitled  to  be  indemnified  against  an  oyemding  rent 
is  charged  with  a  rent  payable  to  the  owner  of  the  lot  charged  with  tiie  in- 
demnity ;  in  that  case  add : — 

Power  to  "  And  also  a  power  to  the,  pson  entled  to  be  indemnified,  hifl 

M  indwB^    ^^^  ^  assns,  to  retain  out  of  the  sd  rent-chge  of  £ ,  any 

«"*y-  moys  wch  he  or  they  may  be  called  upon  to  pay,  &  shl  pay 

in  respt  of  the  sd  overridg  rentchge  of  £ ,  &  any  expses 

incurred  by  him  or  them  in  conseqce  of  the  non-paymt  of 
such  last-mentd  rent-chge." 
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In  the  event  of  any  lot  or  lots  not  being  sold  at  the  psnt  sale 
the  vendors  shl  stand  in  the  place  of  the  pchaser  or  pchasers 
thof  for  the  ppose  of  this  condon. 

Yi.  Lots are  or  were  formerly  subjt  with  other  ppty  Eent  not 

to  a  yrly  rent  of  £ ,  but  wch  is  not  pd  by  the  vendors.  ^^^^^ 

The  respive  pchasers  shl  be  satisfied  with  this  statemt,  &  shl  indeomity. 
not  require  any  indemnity  in  respt  of  such  rent  or  any  further 
informon  in  relon  thto. 

vn.  Each  pchaser  of  lots & shl  enter  into  a  covt  indemnity 

in  his  convce  for  the  indemnity  of  the  vendors  [&  the  este  of  La^i^°" 
their  testor]  as  from  the  complon  of  his  pchase  agst  the  liability 
perpetual  yrly  rents  to  wch  the  ppty  comprd  in  such  respive  coyenants. 
lots  is  subjt  as  mentd  in  the  parlars,  &  agst  the  covts  & 
Condons  as  to  bldg  on  &  user  of  such  ppty  resply  &  orwise 
contd  in  the  deed  by  wch  such  rents  resply  were  created  [or, 

agst  the  rents,  covts,  &  condons  mentd  in  No. of  these 

eondons],  &  shl,  if  required,  exte  &  deliver  to  the  vendors  a 
duplicate  of  the  convce,  to  be  prepared  by  &  at  the  expse  of 
the  vendors. 

Yin.    There  is  a  chief  rent  of  £ p.a.  chged  on  the  Bent  to  be 

premes.    The  owner  of  this  rent  will  join  in  the  convce  to  the  ^,  ®*" 
pchaser  for  the  ppose  of  releasg  the  same  ;  but  no  title  shl  be 
required  to  be  shown  thto  other  than  the  convce  of  the  same  to 
the  psnt  owner. 

E.  Lot is  subjt  to  an  apportioned  rent  of  £ ,  pt  Former 

of  a  chief  rent  of  £ created  by  a  deed,  dated,  &c. ;  but  no  Jf^^*****' 

legal  apportionmt  has  been  or  shl  be  required  to  be  made  nor 
shl  any  objon  or  requon  be  made  on  this  acct. 

X.  By  the  will  of  a  former  owner  contributory  rents  of  Former 

£ &  £ were  directed  to  be  pd  by  the  owners  of  other  ^P^'g"'" 

ppties  as  apportioned  pts  of  a  chief  rent  of  £ chged  upon  will. 

lot &  such  other  ppties.     The  pchaser  of  lot shl  be 

satisfied  with  the  apportionmt  or  divon  so  made  of  the  rent  of 

£ ,  &  shl  not  require  any  other  apportionmt  thof  or  any 

indemnity  in  respt  of  the  portions  payable  out  of  such  other 
ppties. 

XI.  The  sevl  lots  are  subjt  to  various  provons  as  to  the  Fonner 
apportionmt  of  or  indemnity  agst  rents  aflfectg  the  same  or  menta  and 
some  pt  or  pts  thof  togr  with  other  ppty ;  but  none  of  such  indemni- 
mres  shl  be  made  the  ground  of  any  objon  or  requon,  &  the       '    ^ 

Iirovision. 
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Oyerriding 
rents. 

Qeneral 
exclusion  of 
objections. 


Bar  of  re- 
quisitions. 

Yarions. 

Stringent. 


As  to  lot 
not  sold. 

Beceipt  for 
last  pay- 
ment (a). 


Option  to 
conunute 
part  of 
purchase- 
money  into 
chief  rent. 


respive  pchaser  shl  take  sabjt  thto  in  all  respts,  &  it  bU  be 
assumed  that  all  such  provons  as  far  as  necy  have  been  duly 
observed  &  pformed  up  to  the  complon  of  iJie  pchase  of  the 
respive  lots. 

zn.  No  objon  or  requon  shl  be  made  on  the  ground  that  any 
lot  or  any  pt  thof  is  eir  alone  or  with  other  ppty  subjt  to  any 
overridg  chief  or  ground  rent  or  rents,  or  any  covts  or  coDdons 
other  than  those  subjt  to  wch  the  same  is  sold  or  on  the 
ground  of  the  absence  or  insuf&ciency  of  any  indemnity  agst 
any  such  overridg  rent,  covts,  or  condons,  &  the  pchaser  shl 
not  call  for  any  informon  resptg  the  origin  or  creation  thof  or 
orwise  in  relon  thto  beyond  what  may  appear  in  the  abstract, 
but  shl  be  satisfied  with  a  declon  to  be  made,  if  required,  at  his 
expse  that  no  claim  has  ever  been  made  agst  the  vendors  in 
respt  of  any  such  rent,  covts,  or  condons. 

xm.  No  pchaser  shl  require  the  deed  creatg  any  rent  mentd 
in  the  parlars  or  these  condons  to  be  abstracted  or  produced, 
or  any  informon  (except  such  as  may  be  in  the  vendors'  posson) 
as  to  the  contents  thof  or  the  psons  by  whom  the  rent  is  pd  or 
the  ppty  chgd  thwith  or  the  covts  or  condons  contd  in  the  deed 
creatg  the  same  or  orwise  in  relon  thto  or  any  indemnity  agst 
such  rent,  covts,  or  condons. 

XIV.  If  any  lot  is  not  sold  the  vendors  shl  stand  in  the  place 
of  the  pchaser  thof  for  the  ppose  of  these  condons. 

XV.  The  rect  for  the  last  paymt  of  the  chief  or  ground  rent 
chged  on  any  lot  wch  shl  have  accrued  due  previously  to  the 
complon  of  the  pchase,  by  whomsr  signed,  shl  be  conclusive 
evidce  of  the  pformce  &  observce  of  all  covts  &  condons  to 
wch  such  lot  is  subjt,  or  of  the  effectual  waiver  of  any  breach 
of  any  such  covt  or  condon  up  to  the  complon  of  the  pchase, 
&  no  evidce  shl  be  required  of  the  title  or  authority  of  the 
pson  or  psons  by  whom  such  rect  is  given. 

XVI.  The  pchaser  of  any  lot  shl,  on  giving  notice  in  writgof 

his  desire  so  to  do  within weeks  of  the  day  of  sale,  have 

the  option  of  commutg p.c.  of  his  pchase-moy  iuto  a 

perpetual  rent  of  £5  p.c.  p.a. :  such  rent  to  commence  from  the 

day  of ,  &  to  be  payable  half-yrly,  in  wch  case  he  shl 

within  — 


—  months  from  that  day  accdg  to  position,  plans, 

(a)  The  provision  as  to  this  in  the  Cony.  Act,  1881,  s.  3  (4),  only  applies  to 
leases,  see  p.  226. 
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devons,  &  materials  to  be  approved  by  the  vendors  or  their 
surveyor,  erect  <&  complete  on  such  lot  houses  or  bldgs  of  sufft 
value  to  pduce  an  annl  rental  of  not  less  than  8  times  such 
rent,  &  he  shl  not  be  entled  to  a  convce  of  such  lot  unless  & 
until  such  houses  or  bldgs  shl  have  been  so  erected  & 
completed  to  the  satisfon  of  the  vendors'  surveyor.  The 
convce  of  every  lot  pchased  subjt  to  a  rent  &  a  duplicate 
thof  shl  be  prepared  by  the  vendors'  solors  at  the  expse  of  the 
pchaser,  &  shl  contain  such  covts  &  provons  as  are  usually 
inserted  in  deeds  creatg  such  rents,  &  parlarly  covts  &  provons 
framed  so  as  to  bind  the  pchaser  &  his  sequels  in  title,  as  far 
as  may  be,  to  maintain,  repair,  &  rebuild  whenever  necy  the 
houses  or  bldgs  to  be  erected  psuant  to  the  last  condon,  &  agst 
the  carrying  on  of  any  noisome  or  offensive  trade  or  business  on 
the  premes.  The  pchaser  of  any  such  lot  may  have  the  same 
conveyed  to  him  by  sevl  convces  at  his  expse,  such  a  proportion 
of  the  rent  being  reserved  in  each  as  the  vendors  shl  think 
fit. 


XVI. 

Business  as  Going  Concern  (b). 

I.  Usual  Condons  except  as  follows :  The  business  &  works  Manni^ 
will  be  continued  &  carried  on  by  the  vendors  for  their  own  ^^JJ^J*^ 
benefit  &  at  their  own  risk  &  cost  up  to  the  day  fixed  for 
complon  of  the  pchase,  &  in  the  event  of  the  actual  complon 
being  delayed  beyond  that  day  will  be  continued  by  them  from 
that  day  up  to  the  actual  complon  thof  for  the  benefit  &,  at 
the  sole  risk  &  cost  in  all  respts  (includg  the  manager's  salary) 
of  the  pchaser,  who  shl  also  take  to  &  pay  for  all  the  fixed  & 
movable  machy,  engines,  tackle,  waggons,  carts,  horses,  & 
other  live  &  dead  stock,  &  plant,  chattels,  &  effects  wch  shl  be 
in  or  upon  the  premes  or  in  use  in  connon  thwith  on  the  day 
fixed  for  complon,  togr  with  the  book  debts  owing  to  the  sd 
business  at  that  date  at  their  fair  value,  to  be  ascertained  by 
the  valuon,  &c.,  see  p.  249.     The  pchaser  shl  pay  intt  on  his 

(6)  Compare  the  form  on  a  sale  by  private  contract,  vnfm,  p.  344. 
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pchase-moy  &  the  amt  of  the  afsd  valuon  or  the  balce  for  the 
time  being  remaing  unpd  at  the  rate  of  £5  p.c.  p.a.  as  from  the 
day  fixed  for  complon  until  the  same  shl  be  pd.  Upon  paymt 
of  the  pchase-moy,  togr  with  the  amt  of  the  sd  valuon  &  the 
intt  due  under  this  condon,  the  pchaser  shl  be  entled  to  posson 
or  to  the  rect  of  the  profits  of  the  sd  business  &  works,  &  pay, 
bear,  &  dischge  and  indemnify  the  vendors  agst  all  rates,  tax^, 
&  other  outgoings  &  losses  (includg  all  liabilities  &  outgoings 
arisg  out  of  any  uncompleted  contracts  or  engagemts)  as  from 
the  day  fixed  for  complon,  &  the  profits  &  outgoings  shl  (if 
necy)  be  apportioned.  Until  the  actual  complon  of  the  pchase 
the  business  shl,  except  as  to  the  approprion  of  profits  & 
liability  for  outgoings  &  losses,  be  carried  on  under  the  same 
style  &  firm  &  in  the  same  mner  &  the  vendors  shl  retain  the 
same  posson  &  ppty  in  the  premes  &  have  the  same  rt  of  con- 
trollg  the  conduct  &  managemt  thof  as  they  wd  have  had  if  the 
same  had  not  been  sold. 
Newspaper.  n.  (1)  Usual  Condons  as  to  biddgs,  deposit^  complon,  d  inU. 
(2)  The  vendors  will  deliver  to  the  pchaser  a  plain  copy  of  the 
declon  of  proprietorship  filed  at  the  Stamp  Office  under  wch 
the  newspaper  is  now  published,  but  no  abstract  or  further 
evidce  of  title  shl  be  required,  &  the  afsd  declon  shl  be  con- 
clusive evidce  of  the  vendors'  title.  (8)  The  newspaper  will 
be  continued  to  be  published  as  htofore  by  or  on  behalf  of  the 
pent  proprietors  at  their  risk  &  for  their  benefit  until  &  indu- 

sive  of  the  publicon  of  the  number  or  edition  for  the day 

of ,  from  wch  time  the  pchaser  shl  be  entled  to  print  & 

publish  or  continue  the  same.  (4)  On  paymt  of  the  balce  of 
pchase-moy  at  the  time  &  place  above  appted  the  vendors  will 
if  required  exte  to  the  pchaser  a  pper  assignmt  to  be  prepared 
by  &  at  the  expse  of  the  pchaser.  (5)  Immedly  after  com- 
plon of  the  pchase  the  pchaser  shl  make  or  cause  to  be  made 
&  shl  duly  file  a  fresh  declon  as  required  by  law  as  to  l^e  intd 
place  of  printg  &  publicon  of  the  sd  newspaper  &  as  to  the 
printer  &  publisher  &  proprietor  or  proprietors  thof,  &  shl 
duly  comply  with  all  the  requiremts  of  the  law  with  respt  to 
the  printg  &  publicon  of  the  sd  newspaper  in  continuon  of  the 
pubGcon  thof  by  the  vendors,  &  the  pchaser  shl  not  be  entled 
to  publish  the  sd  newspaper  until  such  fresh  declon  has  been 
duly  made  &  filed  &  the  other  requiremts  afsd  have  been  duly 


SPECIAL  CONDITIONS.  315 

eomplied  with.  (6)  If  the  pchaser  shl  fail  to  comply  with 
these  Condons  his  deposit  shl  thrupon  be  absolutely  forfeited  to 
the  vendors,  who  shl  have  the  option  eir  to  discontinue  the  sd 
newspaper  or  to  continue  the  same  eir  immedly  or  at  any 
time  aftwds  &  eir  temporarily  or  permanently,  &  in  case  they 
shl  so  continue  the  same  they  shl  be  at  Uberty  to  resell  the 
same  at  such  time  &  place  subjt  to  such  condons  &  in  such 
mner  as  they  shl. think  fit,  &  any  deficiency  in  price  on  the 
resale  &  all  expses  attendg  the  same  togr  with  all  losses  (if  any) 
incarred  in  carrying  on  the  newspaper  m  the  meantime  shl 
be  immedly  made  good  by  the  defaulter  at  the  psnt  sale  or  shl 
be  recoverable  as  &  for  Uquidated  damages,  but  on  the  other 
hand  the  vendors  shl  be  entled  to  retain  for  their  own  benefit 
all  profits  resultg  from  carrying  on  the  sd  newspaper  until  the 
resale. 


Parti«8. 


CONTEACTS    FOE    SALE  « 


1. 

AGREEMENT /or  Sale  of  FreeJwlda  or  Copyholds  (b)  witk 
usual  Provisions.  Variations  wh^e  the  Vkndob 
contracts  by  an  Agent,  and  for  a  Sale  under  the 
Settled  Land  Acts,  &c. 


ARTICLES  OF  AGRMT,  made  the 


day  of 


betn 


A.,  of,  &c.  [as  agent  for  &  on  behalf  of  G.,  of,  &c.]  hinafter 


Frame  of 
oontracts 
for  Bale. 


YariatioDB 
for  Bale 
under 
Settled 
Land  Acts. 

Aflto 
mansion- 
bouse,  &c 


(a)  See  the  forms  of  general  and  special  conditions  under  the  head  Goh- 
DiTiONR  OF  Sale,  which  are  applicable  for  the  most  part  with  little  (if  any) 
alteration  to  sales  by  priyate  contract.  And  see  the  forms  given  below  of 
nuscellaneons  clauses  applicable  to  sales  by  priyate  contract.  Special 
clauses  relating  to  varioas  descriptions  of  property  such  as  adTOwsons, 
reversions,  life  policies,  chief  rents,  &c.,  will  be  found  nnder  Conditions  of 
Sale.  The  conditions  usual  on  sales  by  auction  are  very  commonly,  not- 
withstanding the  stringency  of  some  of  them,  submitted  to  by  pnichasert  on 
sales  by  private  contract.  See  also  the  note  ante,  p.  224,  as  to  the  pro- 
visions of  the  Vendor  and  Purchaser  Act,  1874,  and  of  the  Conv.  Acts,  1881 
and  1882,  and  the  other  notes  to  Conditions  of  Sals. 

For  variations  for  a  sale  by  a  tenant  for  life  or  other  limited  owner  under 
the  Settled  Land  Acts,  or  by  trustees  or  mortgagees,  see  Conditions  of  Sali, 
pp.  238,  239. 

If  the  sale  is  of  the  mansion-house  or  land  occupied  with  it,  and  the  con- 
sent of  the  trustees  or  Court  has  not  been  obtained  under  s.  10  of  the 
Settled  Land  Act,  1890,  53  &  54  Vict.  c.  69  (which  has  repealed  s.  15  of  the 
Settled  Land  Act,  1882),  clause  1  may  be  modified,  and  a  clause  avoiding 
the  contract  if  such  consent  is  not  obtained  added  as  follows : — 

"  The  vendor,  who  is  sellg  as  tenant  for  life  [limd  owner], 
under  the  powers  of  the  Settled  Land  Acts,  1882  to  1890, 
agrees  to  sell,  subjt  to  the  consent  of  his  trees  or  the  approval 


(b)  As  to  the  enfranchisement  of  copyholds,  see  the  Copyhold  Act,  189i 
repealing  the  Copyhold  Act,  1887. 
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called  the  vendor)  of  the  one  pt,  &  B.,  of,  &c.  (hinafter  called 
the  pchaser)  of  the  other  pt. 

of  the  Gt  being  obtained  as  hinafter  mentd,  &  the  pchaser 
agrees  to  pchase,  &c/' 

"  The  vendor  shl  on  or  bfe  the day  of ,  at  his  own  cUiim 

cdst  or  that  of  the  settled  este,  apply  for  <fe  endeavour  to  obtain  ^°J^ 
the  consent  of  the  vendor's  trees  to  or  an  order  of  the  Ct  unless 
approvg  the  sale,  &  in  case  such  consent  or  order  shl  not  be  J^^^^°^ 

obtd  on  or  bfe  the day  of ,  or  such  later  day  as  the  or  Court 

vendor  &  the  pchaser  shl  agree  to  [or  in  case  the  sale  cannot  ®^'*^° 
lor  any  reason  arisg  from  the  state  of  the  title  be  carried  into 
efifect  under  the  statutory  or  other  powers  of  the  vendor  or  his 
trees]  then  the  sale  shl  be  void,  &  the  deposit  shl  be  repd  to 
the  pchaser,  but  witht  any  intt,  costs,  or  compenson." 

Am  to  who  are  trustees  for  the  purposes  of  the  Settled  Land  A.cta,  see  the 
Act  of  1882,  8.  2  (8),  and  s.  88,  and  the  Act  of  1890,  s.  16.  As  to  the 
necessity  for  giving  notice  of  the  sale  to  the  trustees,  unless  waived  by  them, 
seethe  Act  of  1882,  8.45,  as  modified  by  the  Act  of  1884,  s.  6.  The  waiver 
should  precede  the  contract,  and  not  be  made  in  the  contract  itself,  such  a 
ooQise  being  of  doubtful  validity,  and  being  a  matter  which  does  not  con- 
oem  a  purchaser  dealing  in  good  faith.  For  a  form  of  waiver  by  the  trus- 
tees see  VoL  II.  Noricss.    See  generaUy  as  to  sales  under  the  Settled  lAnd 

Acts,  COKVETANCXS  ON  SaJ^,  pOtt, 

Under  the  Settled  Land  Act,  1882,  s.  22  (2),  the  investment  of  capital  As  to  par- 
money  is  under  the  control  of  the  tenant  for  life,  who  is  therefore  the  chase  by 
proper  person  to  enter  into  a  contract  of   purchase.    This  precedent  is  j^'^^^  ^^' 
adapted  without  alteration  to  the  case  where  the  purchase  is  made  by  a  trustees, 
tenant  for  life  or  other  limited  owner  under  the  Act ;  or  (except  the  sub- 
stitution of  the  plural)  to  a  purchase  by  trustees. 

For  a  form  of  agreement  for  sale  by  private  contract  referring  to  printed 
particalars  and  conditions  of  sale,  see  p.  232. 

The  stamp  on  a  contract  for  sale  is  6d.  if  under  hand  only  or  lOs.  if  by  Aa  to 
deed,  under  the  heading^  "  agreement "  and  "deed  "  in  the  schedule  to  the  stamp  on 
Stamp  Act,  1891  (54  &  55  Vict.  o.  39),  but  subject  to  the  provisions  of  S****^®** 
8. 59  of  that  Act  (re-enacting  s.  15  of  the  Bevenue  Act,  1889,  which  last- 
mentioned  enactment  repealed  and  was  substituted  for  s.  18  of  the 
Cnatoms,  &c.  Act  of  the  same  session).  The  object  of  s.  59  of  the  Act  of 
1891  is  to  impose  the  od  valorem  sale  duty  on  the  eovUrnct  in  oases  in 
which  (as  in  CofMniasioners  of  Inland  Bevewue  v.  Angu$,  28  Q.  B.  D.  579) 
the  contract  may  not  require  an  actual  conveyance  to  perfect  it.  It 
accordingly  (sub-s.  1)  makes  the  contract  liable  to  the  duty  where  the 
Bubject-matter  consists  (a)  of  a  merely  equitable  estate  or  interest  whether 
in  land  or  any  other  property,  or  (b)  of  any  estate  or  interest  in  any 
property,  with  the  exception  of  land,  or  of  property  situate  out  of  the 
United  Kingdom,  or  of  goods,  &c.,  and  certain  other  exceptions.  But  the 
contract  if  stamped  only  with  the  fixed  duty  of  6d.  or  lOs.,  as  the  case 
may  be,  is  to  be  deemed  duly  stamped  for  the  purpose    of   enforcing 
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Agreement       1.  The  vendor  agrees  to  sell,  &  the  pchaser  agrees  to  pchase, 
for  nie.       j^^.  ^j^^  ^^^^^  ^j  ^ ^j^^  inhance  in  fee-simple  [the  inhance 

accdg  to  the  custom  of  the  manor  of in  the  coy  of  ] 

in  posson  free  from  [land  tax  &  tithe  rentchge,  &  from  all] 
incumbces  [except  as  hinafter  mentd],  of  all,  &c.,  pceU  set 
forth  fully,  with  a  refcCy  if  need  be,  to  a  schdle  d  plan,  see 
CoNVCES  ON  Sale,  Pcels,  with  the  appurts  thof  (a). 

{^Provon  as  to  timber,  fixtures,  dc,  if  any,  to  be  taken  at  a 
valuon,  p.  248.] 

Payment  of      2.  Thb  pchaser  havg  pd  to  the  vendor  the  sum  of  £ pt 

m^TMd   ^*  ^^  ^^  pchase-moy  as  a  deposit  (6)  on  the  exon  of  this 
completion,  agrmt  shl  pay  the  residue  of  the  sd  pchase-moy  [togr  with  the 


specific  performance  or  recoyering  damages  for  its  breach  (sub-s.  4) ; 
and,  in  the  like  case,  it  is  to  be  regarded  as  duly  stamped  if  a  conTeyanoe 
is  presented  for  stamping  with  the  ad  valorem  duty  within  six  months,  or 
such  longer  period  as  the  commissioners  may  think  reasonable  (sub-s.  5). 
If  the  ad  vaXorem  duty  is  i>aid  on  the  contract,  provision  is  made  for 
denoting  it  on  or  transferring  it  to  the  conveyance  (sub-s.  3).  In  case 
there  is  a  sub-sale  before  the  conveyance  the  sub-contract  is  to  be  diarged 
with  the  ad  valorem  duty  on  the  excess  consideration  (if  any),  or  otherwiee 
with  the  fixed  duty  (sub-s.  2).  In  the  event  of  the  contract  being  rescinded 
or  not  carried  into  effect,  the  ad  valorem  duty  is  to  be  returned  (sub-s.  6). 
It  will  be  observed  that  s.  59  does  not  apply  to  a  legal  estate  in  land ;  and  it 
is  believed  that  it  is  the  practice  in  general  (at  any  rate  on  sales  by  auction) 
to  put  only  a  6<i.  stamp  on  the  contract  even  in  cases  coming  within  that 
enactment. 

(a)  As  to  what  passes  as  appurtenances  to  the  land,  see  infra,  p.  392, 

note.    Where  the  property  is  insurable,  add,  **  &  with  the  benefit  of 

any  existg  or  future  insces  agst  fire,  &c. ;  "  as  at  p.  269,  form 

XVII. 

As  to  pay-  {h)  Sometimes  to  guard  against  the  risk  of  the  vendor,  if  he  receives 
ment  of  the  deposit,  failing  to  account  for  it  (in  such  a  case  as  that  of  a  tenant 
deposit,  to  fQp  life  selling  under  the  Settled  Land  Act,  or  a  mortgagor  selling  a 
B^citor  heavily  incumbered  estate),  the  deposit  is  paid  to  the  vendor's  solicitor 
as  a  stakeholder,  or  into  a  bank  to  the  joint  account  of  the  solicitors  of 
both    parties    as    stakeholders.      In   the    former  case,    add    here    "  To 

Mr.  ,  the  vendor's  solor  as  stakeholder ;  "  and  append  a 

receipt  to  that  effect  by  the  vendor's  solicitor  at  the  foot  of  the  contract. 

In  the  latter  case  say,  **  into  the Bank,  in  the  jt  names  of 

&c.,  as  stakeholders,  but  at  the  risk  of  the  purchaser ; "  and 

in  the  clause  as  to  completion  add   **  but    any  intt   wch   may  be 

payable  by  the  sd  bank  on  the  deposit  shl  on  complon  be  pd 

to  the  pchaser ;  "  and  at  the  beginning  of  the  clause  as  to  conveyance, 

insert  "  upon  the  sd  deposit  being  reled  by  the  pchaser  &." 
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amt  of  the  af sd  valuon]  to  the  vendor,  or  as  he  shl  direct,  on  the 

day  of next  at  the  ofl&ce  of  the  vendor's  solors, 

Messrs. at ,  at  wch  time  &  place  the  pchase  shl  be 

completed. 

3.  Po88on  d  intt^  p.  238. 

4.  Outgoings^  easemtSj  dc.  p.  28&,  saying  as  to  the  leases  d 
agreemts  with  the  tenants,  **  the  coonterpts  or  copies  of  wch 
have  been  pduced  to  the  pchaser's  solor,  &  of  the  contents  & 
parlars  of  wch  he  shl  be  deemed  to  have  notice." 

5.  The  vendor  shl,  if  required,  within  one  week,  from  date  Absiiaot 
hrof,  deliver  or  send  by  post  to  the  pchaser  or  his  solor  an 
abstract  of  his  title  to  the  premes  commencg,  &c.,  here  add 

any  special  condons  as  to  commencemt  d  evidce  of  title,  see  above, 
Condons  of  Sale,  p.  261,  et  seq,,  indtulg,  if  required,  provons 
makg  recitals  evidce,  identity,  dc,  as  at  p.  236,  d  as  to  convce, 
mvnimts,  dc,  time  for  deliverg  requons,  dc,  compensonfor  mis- 
description, d  non-compliance  with  condons,  see  pp.  237 — 242 : 
reservons  d  restrictive  condons  in  favour  of  vendor,  see  pp.  288, 
285,  d  svistitutg  for  the  refces  to  the  parlars  d  condons  of  sale 
a  refce  to,  "  this  agrmt,"  dfor  the  refces  to  the  day  of  sale  a  refce 
to  the  "  date  of  this  agrmt."  In  wits  whof  the  sd  pties  [the 
sd  A.  as  agent  for  &  on  behalf  of  the  sd  C,  &  the  sd  B.]  have 
hranto  set  their  respive  hands  the  day  &  yr  above-written,  or, 
"As  wits  the  hands  of  the  sd  pties." 

Signed  by  the  above-named  — 
in  the  presce  of . 


} 


n. 

AGREEMENT /or  sale  of  Leaseholds,  with  tistuil 

provisions  (c). 

MEM  OF  AGRMT,  made  the day  of  betn  A.,  Parti«. 

of,  &c.  (hinafter  called  the  vendor)  of  the  one  pt,  &  B.,  of,  &c. 
(hinafter  called  the  pchaser)  of  the  other  pt. 

(c)  As  to  the  recent  enactments  affecting  contracts  for  sale,  see  above 
p.  224  et  seq. ;  as  to  those  relating  to  leaseholds,  see  p.  225.  See  also 
above,  Conditions  of  Sale;  and  for  forms  of  special  conditions  as  to 
leaseholds,  see  p.  258.  As  to  sales  and  purchases  by  tenants  for  life,  and 
trustees,  &c.,  see  p.  217,  note  (a). 
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Agreement 
for 


Productioii 
of  leaae, 


Abstract. 


1.  The  vendors  shl  sell  &  the  pchaser  shl  pchase  for  the  sum 

of  £ ALL  that  leasehd,  &c.,  peels,  by  a  deseription  shartened 

from  the  lease,  with  their  apparts,  as  the  same  are  held  for  the 

residue  of  a  term  of yrs,  commencg  from  the day  of 

,  grted  by  an  indre  of  lease  [underlease]  dated,  &c-,  at  the 

yrly  rent  of  M ,  free  from  all  incumbces  [except  as  hinafter 

mentd]  (a). 

[2.  Provons  as  to  vaiuon  of  fixtures,  d:c.,  p.  249.] 

8.  Payrtit  of  pchase-moy  dt  complon,  p.  818. 

4.  Posson  d  intt,  p.  283. 

5.  Outgoings,  easemts,  dtc,  p.  285,  mutatis  mutandis, 

[6.  The  [under]  lease  under  wch  the  ppty  is  held  or  a  copy 
thof ,  &  counterpts  or  copies  of  the  leases  to  &  agrmts  with  the 
tenants  havg  been  already  pduced  to  the  pchaser's  solor,  he 
shall  be  deemed  to  pchase  with  full  notice  of  the  contents 
thof]. 

7.  The  vendor  shl,  if  required,  within,  one  week,  from  the 
date  hrof  deUver  or  send  by  post  to  the  pchaser  or  his  solor 
an  abstract  of  his  title  to  the  sd  premes,  commencg  with,  dtc, 
as  in  p.  251.  Add  any  special  condons  as  to  title,  dc,  includg 
Condon  as  to  licence  to  assn,  if  required,  dc  provons  ma  kg  recitals 
evidce,  identity,  dec,  so  far  as  required,  see  Condons  of  Sale, 
p.  286,  dt  Special  Condons,  pp.  258,  282  et  seq, :  last  red  for 
rent  evidce  ofpformce  of  covts,  p.  248 :  convce,  p.  287  :  munimts, 
dc,  pp.  299  et  seq. :  apportionmt  of  rents,  pp.  280,  281 :  time 
for  deliver g  reqxwns,  dc,  p.  289  :  compenson  for  misdescription  d 
non-complice  with  condons,  pp.  241,  242:  suhstitutg  for  the 
refces  to  the  parlars  d  condons  of  sale  a  refce  to  **  this  agrmt," 
d  for  the  refces  to  the  day  of  sale  a  refce  to  the,  **  date  of  thi^ 
agrmt."    In  wits,  &c. 


(a)  Add,  if  appropriate,  **  with  the  benefit   of  any    existg   or 
future  insces  agst  fire,  &c.    "  as  above,  p.  269. 
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in. 

AGREEMENT  for  Sale  of  land  of  any  tenure.    A   Short 

Form  (6). 

AGRMT  made  this day  of  betn  A.,  of,  &c.  (bin-  Partiea. 

after  called  the  vendor),  of  the  one  pt,  &  B.,  of,  &c.  (hinafter 
called  the  pehaser),  of  the  other  pt. 

I.  The  vendor  agrees  to  sell  &  the  pchaser  agrees  to  pchase  Agreement 

for  the  sum  of  £ ,  insert  short  description  of  the  ppttfy  dt  in  ^^^  ^^ 

the  ease  of  leasehds  referrg  to  the  lease,  see  Precedents  I.  d  II. 

[2.  Valuon,  short  form,  p.  249.] 

8.  Paymt  of  pch4ise-7noy  db  complon,  p.  818. 

4.  Posson  dk  intt,  p.  238. 

5.  Outgoings,  dc,  p.  285. 

6.  The  vendor  shl,  if  required,  within  one  week  from  the  Abstract 

date  hrof  send  by  post  to ,  the  pchaser's  solor,  at ,  an 

abstract  of  his  title  to  the  premes  commencg,  &c.,  here  add  any 
special  rondons  as  to  commencemt  dc  evidce  of  title,  dc,  see 
Special  Condons  of  Sale. 

7.  Identity,  p.  237,  Form  8  (b). 

8.  Cmtody  of  munimts,  dc,  see  Special  Condons. 

9.  Time  for  deliverg  reqtums,  p.  239. 

10.  As  to  misdescription,  p,  241,  Form  17  (a)  or,  p.  242, 

17  (B). 

II.  Non-complice  with  condons,  p.  242.  In  the  forms  taken 
from  Condons  of  Sale,  a  referee  to  "  this  agrmt "  will  be  svb- 
stituted  for  the  referees  to  the  parlars  d  condons,  d  a  referee  to 
the  "  date  of  this  agrmt," /or  the  day  of  sale.     In  wits,  &c. 


(b)  See  p.  316^  note. 


K.B. — VOL.   I. 


C0NTHACT8  FOR  8ALB. 


IV. 


AGKEEMENT/or  Sale  of  Fai:EHoiJ>fl /or  a  turn  in  gnu 
and  a  Perpetval  Bent  Ch&bbb,  the  purchater  hong 
Indemnified  against  a  pre-txiating  tmaUer  Kehi 
Gharoe  (a). 

Pirtim,  Panibs,  a.  (binafter  called  the  vendor),  1.    B.  (binaftar 

called  the  pohaser),  2. 
AgrHment        1-  Thb  Tendor  agrees  to  sell  &  the  pehaeer  agrees  to  pchase 
forxaie.       ^^^  inhance  in  fee  simple  in  posson  free  from  incombcea, 
except  as  hinafter  mentd,  of  all,  &c.,  pceli,  with  the  appnrts 
thof. 

Conaidem-       2.  The  conson  for  the  sd  pcbase  shI  be  the  siun  of  £ ,  to 

*'*"*'  be  pd  by  the  pchaser  on  the  exon  of  this  agrmt,  &  a  perpetual 

yrly  chief  rent  of  £ ,  to  be  seed  to  the  vendor  aa  hinafter 

mentd. 

[S.  Protons   as  to  Jixtures,  dx.,    to  be  taken   at   a  taiwm, 
p.  249.] 

4.  Provon  as  to  paymt  of  the  amt  of  the  valvon,  if  any,  <f 
complon,  p.  318,  <i  as  to  pogson,  d  intt  on  the  amt  of  the  valumt, 
if  any,  p.  233. 
UvfiTidirib-        5,  Provon   as   to   easemte,  dc,  p.  285,  adding  "  &   to  an 
chief  re»t.    pygf^idg  chief-rent  of   ±'20  cbged  on  the  &d  premee,  togr  with 
other  ppty,  by  an  indre,   dated,  &c.  &  to   the   covts  contd 
in  such  indre,  60  far  as   they  affect   the  premes,   but  with 
Biicb  indemnity  agst  the  last-mentd  rent-cbge  as  is  hinafter 
mentd. 
6.  Condons  as  to  abstract  if:  title,  <tc.,  see  Precedent  I. 
I  7.   Last  rect  for  overridg   rent  evid<e  of  pformce  of  cotts, 

[  p.  248,  mittatis  mutandis. 

[8.  Clavse  as  to  exptes,  p.  287.] 

9.  Clause  as  to  coiivce,  p.  237,  steying,  "  a  pper  assurce  of 

the  premee  to  the  nses  hinafter  mentd." 

Piri™i'.Tii,        10.  The  asBurce  of  the  premes  ehl  be  to  the  use  that  the 

furarcurine  vgn^or,  his  brs  &  assns,  shl  rece  out  of  tbe  premes  a  per- 

chirgo.        petnal  yriy  rent-cbge  of  £ —  to  commence  from  the  


i 


(a)  See  the  form  of  conditiona  of  Bale  of  building  land  on  chief  rent. 


\ 
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day  of ,  &  to  be  payable  half-yrly  on  the day  of 

&  the day  of ,  witht  any  dedon,  the  first  such 

paymt  to  be  made  on  the  day  of next,  such  rent- 

chge  to  be  issuing  out  cf  &  chged  upon  the  premes,  <&  to  be 
seed  by  the  usual  powers  (express  or  implied  by  statute  (6) ), 
of  distress  &  entry  &  rect  •  of  rents,  &  subjt  thto  to  the  use 
of  the  pchaser  in  fee  simple.  The  assurce  shl  contn  the 
foUg  covts  by  the  pchaser  (framed  so  as  to  bind  his  assns) 
with  the  vendor,  (that  is  to  say) :  1st,  to  pay  the  sd  rent-chge 
of  £—  at  the  times  &  in  mner  afsd :  2ndly  (c),  to  maintain 
&  keep  in  repair  the  houses  &  bldgs  on  the  sd  land,  &  to 
rebuild  the  same  from  time  to  time  when  necy,  &  so  that 
there  shl  always  be  upon  the  sd  land  houses  or  bldgs  of  the 

clear  yrly  value  of  not  less  than  £ ,  &  genlly  to  pform  & 

observe  all  the  covts  &  condons  by  the  grantee  contd  in  the 
sd  indre  of,  &c.,  other  than  the  covt  for  the  paymt  of  the  sd 
rent-chge  of  £20,  so  far  as  the  same  covts  &  condons  apply 
to  the  ppty  sold.  The  sd  assurce  shl  also  contain  a  power 
to  the  vendor,  his  hrs  &  assns,  of  absolute  re-entry  (eQ,  [durg 
the  lifetime  of  the  sevl  pties  thto  or  any  of  them,  &  21  yr& 
after  the  death  of  the  last  survor  of  them  (e),  &  such  further 
time  as  may  not  be  contrary  to  any  rule  of  law  agst  per- 
petuities or  for  preventg  forfeiture]  in  case  the  sd  rent- 
chge  of  ^^40  or  any  pt  thof,  shl  be  in  arrear  for calr 

months,  or  on  the  breach  or  non-observce  by  the  pchaser^ 
his  hrs  or  assns,  of  the  covts  &  provons  to  be  thrin  contd,  & 
on  the  pt  of  the  pchaser,  his  hrs  &  assns,  to  be  pformed  & 
obeerved  or  any  of  them.  The  assurce  shl  also  contain  covta 
by  the  vendor  (/)  for  paymt  of  the  sd  rent-chge  of  i520,  & 

(6)  See  the  Cony.  Act,  1881,  s.  44. 

(e)  A  covenant  to  erect  buildings  wDl  be  added  if  required,  see  p.  288- 
tt  tag.  As  to  the  remedies  under  a  covenant  of  this  nature,  see  ante,  p.  305,. 
note. 

(d)  As  to  the  power  of  re-entry  and  the  words  in  brackets,  see  p.  306,  note. 

(e)  Or  **  during  the  lifetime  of  Her  Majesty  the  Queen  and    * 
her  descendants  now  living,  or  of  the  survors  or  survor  of 
them,  or  within  21   yrs   after  the  dece  of  the  last  survor 
of  them." 

(/)  If  the  vendors  are  trustees  the  liability  to  enter  into  these  covenants 
ahoold  be  ne^tived,  and  the  purchaser  be  bound  to  be  content  with  such 
other  indemnity  as  the  case  may  admit  of. 

Y  2 
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to  pform  &  observe  all  the  covts  by  the  grantee  &  condons 
contd  in  the  sd  indre  of,  &c.,  so  far  as  the  same  ought  to  be 
pformed  &  observed  in  respt  of  the  lands  &  premes  comprd 
in  such  indre,  other  than  the  premes  hby  agrd  to  be  sold,  & 
also  a  power  to  the  pchaser,  his  hrs  &  assns,  to  retain  out  of 
the  sd  rent-chge  of  £ —  any  moys  wch  he  or  they  may  be 
called  upon  to  pay  &  shl  actually  pay  in  respt  of  the  sd  rent- 
chge  of  £20,  includg  any  expses  incurred  in  conseqce  of  the 
non-paymt  thof.  Other  clauses  as  in  ordinary  contracts  for 
sale,  see  Precedent  I.     In  wits,  &c. 


Parties. 


Agreement 
for  Bale. 


V. 

PROVISIONAL  CONTRACT  for  Sale  of  Freeholds, 
subject  to  the  Approval  of  the  Court  being  obtained 
under  the  Settled  Estates  Act,  1877  (a). 

Parties,  A.,  benefl  owner  in  posson  of  the  este  hinafter 
mentd,  under  the  will  of  her  late  husbd  X.,  deced,  &  B.& 
C,  trees  of  the  sd  will  (hinafter  called  the  vendors),  1.  D. 
(hinafter  called  the  pchaser),  2. 

1.  SuBJT  to  the  approval  of  the  High  Ct  of  Justice  being 
obtained  as  hinafter  mentd,  the  vendors  agree  to  sell,  &  the 

pchaser  agrees  to  pchase,  for  the  sum  of  £ ,  the  inhance 

in  fee  simple  in  posson  free  from  incumbces  of,  peels,  with  the 
appurts  thof. 


Am  to  sales  («)  40  A  41  Vict.  c.  18.  The  Court  had  no  power  under  the  Act  to  direct 
under  the  the  sale  to  be  made  out  of  Court  (Re  Harvey,  21  Ch.  D.  123),  but  by  fi.  S.  C, 
^^  1883,  Order  61,  Rule  1a.,  as  modified  by  the  Rules  of  December.  1888.  Bule 

Act  1877.  ^'  *^  ™*^  ^^"^  ^  ^^°®*  ^^®^^i"«  *o  *^e  Settled  Estates  Act,  1877,  is  now 
rare,  haying  regard  to  the  very  extensive  powers  of  sale,  &c.,  out  of  Court, 
now  given  to  limited  owners  by  the  Settled  Land  Act,  1882 ;  bnt  there  are 
exceptional  cases  of  estates  in  settlement  to  which  that  Act  does  not  apply, 
and  for  which  the  former  Act  may  be  made  use  of,  as  for  example,  where 
there  is  no  person  having  the  power  of  a  tenant  for  life  and  an  infant  is 
contingently  entitled.  Re  Sparrow,  [1892]  1  Ch.  412,  or  where  a  teuant  for 
life  has  assigned  his  life  estate  for  value,  and  cannot  obtain  the  concurrence 
of  the  assignee  in  the  sale.  As  to  who  may  apply  under  the  Act,  see  TayUfr 
V.  Taylor,  20  Eq.  297,  1  Ch.  D.  426,  3  Ch.  D.  145 ;  Vine  v.  RaUigh,  24  Ch.  D. 
238,  and  ivfra,  p.  459. 
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2.  The  title  of  the  vendors  to  the  ed  premes  havg  been  Purchaser 
already  inquired  into,  &  approved  of  by  the  pchaser  (subjt  tltiwj?* 
to  the  9th  clause  hrof),  shl  be  accepted  by  him  witht  further 
investigon. 

3.  Thb  pchaser  shl  on  or  bfe  the  day  of next  Payment  of 

pay  the  pchase-moy  to  the  sd  trees,  or  into  the  Bank  of  ^^eyand 
England,  as  may  be  directed  by  the  order  of  the  sd  Ct  in  interest 
that  behalf  made  upon  the  applicon  hinafter  mentd;   &  if 

the  same  is  not  so  pd,  the  pchaser  shl  pay  intt  (less  income- 
tax)  thron,  at  the  rate  of  ^£5  p.c.  p.a.  from  the  sd day 

of next  to  the  day  on  wch  the  same  is  actually  pd. 

4.  Posson  dt  convce,  <fc.,  see  pp.  283,  237. 

5.  Provon  for  retention  of  munimta  relatg   to  other  ppty. 
See  Condons  of  Sale,  pp.  299  et  seq. 

6.  Outgoings,  easemts,  dtc,  see  p.  235  or  p.  328. 

7.  The  pchaser  havg  investigated  the  title,  &  havg  satis-  Proviflion 
fied  himself  as  to  the  identity  of  the  ppty  agrd  to  be  sold  ^^^^ 
with  the  ppty  descd  in  the  munimts,  &  havg  also   satis-  misde- 
fied  himself  of  the  correctness  of  the  description  contd  in  ^^ftj!"^ 
this  agrmt,  shl  not  require  any  further  evidce  of  such  iden- 
tity, or  make  any  objon  or  claim  to  compenson  in  respt  of 

any  want  of  identity,  or  any  error  or  omission  in  the  descrip- 
tion hrin  contd  wch  may  hraf  ter  be  discovered. 

[8.  The  costs  of  the  vendors  &  all  other  pties,  as  betn  Proviaioii 
Bolor  &  client,  of  or  incidental  to  the  sd  sale,  &  the  convce,  men^of  aU 
&  this  psnt  contract,  &  the  applicon  to  the  Ct  hinafter  mentd,  expenaes 
incladg  the  expses  of  the  negotions  preliminary  hto,  &  of  chiLr(b). 
takg  counsel's  opinion  as  to  the  power  of  the  vendors  to  sell, 
k  of  the  preparon  of  the  abstract,  &  makg  out  the  title,  &  of 
aU  surveys  &  valuons,  &  all  other  chges  &  expses  incurred  in 
carryg  out  the  sale,  or  in  relon  thto,  &  includg  also  the  expses 
of  the  interim  investmt  of  the  pchase-moy  in  the  funds  or 
orwise  pendg  the  re-investmt  thof  in  the  pchase  of  land  or 
orwise,  as  directed  by  the   Settled  Estates  Act,   1877,   shl 
be  borne    by  the  pchaser,   &  such  costs  &  expses    (other 
than  those  of  the  pchaser)  shl  be  pd  by  him  to  the  vendors 
or  their  solor  upon   the  pchase  being  completed,   &  such 
investmt  of  the  pchase-moy  as  afsd  being  made,  or  in  the 

(h)  This  claxise  is  of  course  special. 


Vendoni  t. 


Poworto 
TSudon  ta 

default  oF 
purchBMT. 
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event  ol  the  sanction  of  the  ad  Ct  not  being  obtBined  on  or 

l,fe  the  day  of  next,  as  hinafter  mentd,  then  on 

Buch  last-mentd  day.] 

9.  An  applicon  shl  forthwith  be  made  by  the  vendor  to 
the  Bd  Ct  tor  the  aanction  of  the  Ct  to  the  ad  aale  under  the 
Act  affld ;  and  in  case  such  sanction  shl  not  be  obtained  to 
this  contract,  eir  in  its  pant  terms,  or  with  such  vanons  as 

may  be  assented  to  by  both  pties,  on  or  b!e  the day  of 

next,  then  this  contract  shl  be  void  [eave  &  except  the 

last  precedg  clause], 

10.  If  the  pchaser  shl  refuse  or  neglect  to  comply  m&i 
any  of  the  stipulons  of  this  contract,  the  vendors  shl  be  at 
Uberty  to  annul  the  same,  &  shl  thrupon  be  entled  to  recover 
from  the  pchaser  aU  expses  hinbfe  made  payable  by  him,  or 
occasioned  by  his  default.    In  wits,  &c. 


VI. 

AGREEMENT  for  Sale  of  Fbekholds   to  a  Eailwai 

Company.    Vabiations/ot  Leaseholds  or  Coptholm, 

and  where  the  Sale  i»  made  under  the  Settled  hiSD 

Act,  1882  (6). 

Parties,  A.   (hinafter  called   the   vendor),    1.      [B.  i  C, 

vendor's  trees,  2.]     D.,  as  agent  for  &  on  behalf  of  the        ■ 

Ely  Co  {hinafter  called  the  Co),  8. 

(a)  The  following  is  a  similar  clause,  where  the  purchaBo  ia  roada  bj 
tnuteea  under  the  sanction  of  the  Court : — 

"  The  pchasers  shl  forthwith  apply  for  &  endeavour  to 
'  obtain  the  sanction  of  the  Chancery  Divon  of  the  High  Ct 

of  Justice  to  this  contract  in  an  action  of v. ,  being 

an  action  for  the  admon  of  the  este  of  the  late ,  &  if  Btich 

sanction  shl  not  be  obtained  to  this  contract  in  its  psent  form 
or  with  such  modificons  as  may  be  assented  to  by  both  pbe* 

bfe  the  day  of   next,   this   contract  shl  become 

void  4  all  costs  of  &  incidental  to  euch  applicon  &  bdj 
order  made  tbron  shl  be  pd  by  the  pchasers  or  out  of  Ibeir 
trust  este." 

'        (6)  See  fOso  the  olauaea  contained  in  Precedent  XXIII.,  p.  60.    SeeftB 
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1.  By  virtue  of  the  powers,  &  subjt  to  the  provons  of  the  A«peemeni 
Rly  Act,  18 ,  [&  the Ely  Act,  18 ,  or  one  ^''"**•• 


of  them],  &  of  the  Public  Acts  incorpd  thwith,  the  vendor 
agrees  to  sell  &  the  Co  agree  to  pchase  for  the  pposes  of  the 
rly  &  works  authorised  by  the  sd  first-mentd  Act,  for  the 

sum  of  £ ,  the  inhance  in  fee-simple  in  posson,  or,  "  the 

inhance  accdg  to  the  custom  of  the  manor  of in  the  coy 

of in  posson,"  or,  "  the  leasehd  este  &  intt  of  the  vendor 

as  hinafter  stated,"  of  &  in  ajll  that  piece  or  peel  of  land 

situate  in  the  parish  of  ,  in  the  coy  of  ,  contg 

acres,  &c.  [with  the  messe  &  outbldgs  erected  &  built 

thron,  or  on  some  pt  thof],  known  as,  &c.,  &  nod in 

the  plans  &  books  of  referee  thto  of  the  rly  authorised  by 
the  sd  first-mentd  Act  relatg  to  the  sd  parish  deposited  with 

the  Clerk  of  the  Peace  for  the  sd  coy  of  {if  so  intd  say 

for  freehds,  "  togr  with  all  the  mines  &  minis  (if  any)  in  or 
under  the  same,"  or,  ''  togr  with  all  minis,  beds  of,  &c.,  &c., 

Bubstces  4k  soil  on  or  within ft  of  the  surface  of  the  sd 

lands,  but  exclusive  of  all  mines  or  minis  lying  at  a  lower 

depth  than ft  under  the  surface  thof,"  or,  for  copyhds 

or  leasehds,  "  togr  with  all  the  intt  (if  any)  of  the  vendor  in 
the  mines,  &c."  (c)]  [if  leasehd  add,  all  wch  premes  are  held 
by  the  vendor,  togr  with  other  ppty,  for  the  residue  now 
unexpired  of  a  term  of yrs  from  the day  of , 

Lands  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  18),  and  the  Amending  by  limited 
Acts  (23  A  24  Vict.  c.  106,  32  &  83  Viot.  c.  18,  and  46  &  47  Vict.  c.  15).  Where   owners  and 
&e  Tendor  is  a  tenant  for  life  or  limited  owner,  or  an  infant  seised  in  f ee«  ^°^^^ 
the  sale,  if  the  title  is  otherwise  good,  may  now  be  generaUy  made,  to  the 
advantage  of  both  the  vendor  and  the  company,  nnder  the  Settled  Land 
Acts,  1882  to  1890,  so  as  to  avoid  the  necessity  for  a  valuation,  and  payment 
of  the  pnrchase-money  into  Conrt  nnder  the  L.  C.  C.  Act,  1845,  ss.  9  and  69 ; 
lee  the  clanse  providing  against  the  purchase-money  being  paid  into  Conrt. 
I!  the  sale  purports  to  be  made  xmder  the  S.  L.  Acts  the  clanse  as  to  costs 
(p.  331)  should  be  inserted ;  otherwise  the  vendor  may  lose  the  benefit  of  the 
L.  C.  C.  Act  as  to  costs.    As  to  the  S.  L.  Acts,  see  the  references  above« 
p.  316,  note. 

(c)  See  the  Railways  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  20), 
88.  77—82 ;  Midland  Rail,  Co.  v.  Haunehwood,  cfc,  Co.,  20  Ch.  D.  552 ; 
Midhnd  BaU,  Co.  v.  MileB,  30  Ch.  D.  634,  33  Ch.  D.  632 ;  Midland  Bail,  Co.  v. 
SoMiifon,  37  Ch.  D.  386,  15  App.  Cas.  19;  Consett  Waienoorka  Co,  v.  Bitton, 
22  Q.  B.  D.  318,  702  ;  Glasgow  Corp,  v.  Farie,  13  App.  Cas.  657 ;  Buabon,  ^c.  ▼. 
OrMi  Wutwm  Rail.  Co.,  [1893]  1  Ch.  427 ;  and  as  to  expressly  excluding 
nineraJs  if  so  intended,  see  the  Conv.  Act,  1881,  s.  6. 


328 


CONTRACTS  FOE  SALB. 


Oatgoings, 
easementa, 
fto. 


PorehAse- 
nioney  to 
include 
compensa- 
tion for 
damage  by 
8e?erance, 
ko.  (a). 


LerelB. 


Tenants' 
interest. 


grted  by  an  indre  of  lease  dated,  &c.,  at  the  yrly  rent  of 

£ (whof  £ shl  be  the  apportioned  rent  payable  in 

respt  of  the  premes  hby  agrd  to  be  sold)  &  subjt  to  the  covts 
in  the  sd  indre  of  lease  contd]. 

2.  The  premes  are  sold  subjt  to  all  quit  &  other  rents, 
incidents  of  tenure,  &  easemts  afifectg  the  same,  &  to  an 
indre  of  lease,  or,  "  underlease,"  dated,  &c.,  of  the  premes 
hby  agrd  to  be  sold,  togr  with  other  ppty,  for  a  term^  of 

yrs  from  the day  of ,  at  the  yrly  rent  of  £ ,  of 

^ch  £ shl  be  the  apportioned  rent  payable  in  respt  of 

the  premes  hby  agrd  to  be   sold,  but  free  from  all  oihfflr 

incumbces. 

3.  The  sd  pchase-moy  shl  be  considered  to  include  satisfon 
&  compenson  for  all  damage  (whether  permanent,  temporary, 
or  recurrg),  loss,  or  inconvence  occasd  by  severce  or  orwise, 
injuriously  afifectg  the  vendor's  other  ppty,  in  the  exercise  of 
the  powers  of  the  sd  Acts,  or  by  removal,  or  loss  of  trade  or 
goodwill  [except  structural  damage  &  injury  to  any  adjoing 
lands  or  bldgs  caused  by  the  constron  of  the  sd  rly,  or  orwise 
done  or  permitted  by  the  Co],  &  shl  be  in  full  satisfon  for 
all  communicons,  gates,  bridges,  fences,  culverts,  drains, 
waterg-places,  ways,  passages,  works,  &  things  over,  under, 
across,  or  near  to  the  sd  rly  [except  such  as  are  hby  specially 
provd  for]  wch  might  orwise  be  required  to  be  made  or  done 
under  any  of  the  sd  Acts  for  the  better  enjoymt,  proton,  or 
accommodon  of  the  vendor's  other  ppty. 

[4.  The  vendor  hby  consents  to  such  alterons  of  levels  i 
works  as  may  be  found  convenient  in  the  constron  &  maintce 
of  the  sd  rly  &  works.] 

[6.  The  sd  pchase-moy  shl  also  include  all  claims  (except 
for  crops  as  hinafter  provd  for)  on  the  pt  of  the  tenants  or 
occupiers  of  the  premes  (whether  under  contract,  custom,  or 
statute  (b)  or  orwise),  &  if  the  Co  shl  require  posson  bfe  the 
crops  are  matured,  they  shl  pay  the  value  of  such  crops  to 
the  tenants  or  occupiers  of  the  land,  posson  whof  is  required, 
or  orwise  allow  time  for  the  same  to  mature  &  be  removed. 

(a)  See  the  Lands  Clauses  Consolidation  Act,  1846, 8.  68,  and  the  EaawayB 
Clauses  Consolidation  Act,  1845,  ss.  6, 16. 

(6)  See  the  Agricultural  Holdings  (England)  Act,  1883  (46  &  47  Vict,  c 
61)  J  The  Market  Gardeners'  Compensation  Act,  1895  (68  &  69  Vict.  c.  27). 


CONTRACTS   FOR  SALE.  329 

The  Co  shl  give  due  notice  to  the  tenants  &  occupiers  of  the 
sd  lands  &  premes  to  treat  as  provd  by  statute,  &  shl  deliver 
all  claims  made  by  any  such  tenants  &  occupiers  in  respt  of 
their  intt  in  the  sd  land  &  premes  to  the  vendor,  who  shl 
settle  the  same  upon  such  terms  in  all  respts  as  he  may 
think  fit,  he,  the  vendor,  hby  agreeing  to  indemnify  the  Co 
from  paymt  thof .] 

[6.  If  the  vendor  is  a  limd  owner  havg  no  power  to  aeU  except  ProYiaion 
under  the  Lands  Clauses  Act,  insert  the  follg : — ^If  the  amt  of  JlJuchase- 
pchase-moy  &  compenson  determined  psuant  to  the  provons  money 
of  the  Lands  Clauses  Consolidon  Act,  1845,  shl  exceed  the  sd  vendor  is 
simi  of  £ ,  then  this  agrmt  shl  be  construed  as  if  the  ^^^^ 

^  owner  (c). 

amt  so  determined  had  been  substituted  hrin  for  the  sd  sum 
of  £ .] 

[7.  The  vendor,  psuant  to  &  in  exercise  of  the  power  in  that  Porchase- 
behalf  given  to  him  by  the  Settled  Land  Act,  1882,  hby  elects  t^^^dto 

that  the  sd  pchase-moy  of  £ shl  be  pd  by  the  Co  to  the  pties  *™*®* 

hto  of  the  second  pt  as  trees  of  his  settlemt,  &  not  into  Ct.] 

[8.  The  Co  shl,  within yrs  from  the  date  of  this  agrmt,  Accommo- 

exfce,  &  for  ever  thrafter  maintain,  at  their  own  expse,  the  ^^^^^ 
aceommodon  works  specified  in  the  schdle  hto  for  the  benefit  of 
the  vendor,  his  hrs  &  assns,  or  other  the  psons  who  may,  for 

the  time  being,  be  entled  to  the farm.     The  convce  to 

the  Co  shl  contain  a  covt  to  the  effect  of  this  psnt  clause,  &  a 
duplicate  thof  exted  by  the  Co  shl  be  delivered  to  the  pchaser 
on  complon.] 

9.  The  vendor  shl,  within  days  from  the  date  hrof.  Abstract. 

deliver  to  the  solors  of  the  Co  an  abstract  of  title  to  the  premes 
hby  agrd  to  be  sold,  but  to  such  extent  only  as  the  sd  solors 
shl  require,  &  produce  the  deeds  &  munimts  of  title  &  other 
evidces  in  proof  of  the  same,  &  the  vendor  &  all  other  necy 
pties  shl  make  &  exte  all  pper  &  necy  assurces  to  the  Co,  or 
as  they  shl  require,  of  the  premes  with  the  ^sual  statutory 
covts  for  title  &  for  prodon  [&  safe  custody]  of  deeds  &  munimts 
not  handed  over  to  them. 

(e)  See  the  Lands  Glauses  Act,  s.  9,  as  to  the  necessity  for  strict  com- 
pliance with  which  see  Bridgend,  Sfc.  Co,  v.  Dunraven,  31  Oh.  D.  219.  In  the 
case  of  a  tenant  for  life  selling  under  the  Settled  Land  Act,  1882,  the  next 
clause  will  be  substituted  for  this. 

(<2)  See  the  Settled  Land  Act,  1882,  s.  22. 
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PonoMion 


Altematiye 
clause. 


Comple- 
tion. 

Interest 
on  unpaid 
pnrchase- 
money. 


Variation. 


10.  The  Go  shl  be  at  liberty,  subjt  to  the  rts  of  the  tenants, 
to  take  posson  of  the  premes  at  any  time  bfe  complon  of  the 

pchase  on  givg  to  the  vendor  or  his  solors days'  notice 

in  writg  under  the  hand  of  the  secretary  or  solor  of  the  Go,  & 
(if  required)  depositg  the  sd  pchase-  &  compenson-moy  in  the 

jt  names  of  the  Go  or  their  nominee  &  the  vendor  in  the 

Bank,  where  the  same  shl  remain  at  the  risk  of  the  Go  until 
the  pchase  shl  be  completed,  when  the  same  shl  be  pd  to  the 
vendor  or  other  pties  entled  thto  or  orwise  into  Gt  for  their 
benefit,  as  provd  by  the  sd  Acts,  the  Go  being  entled  to  any 
intt  allowed  by  the  sd  bank,  &  such  entry  shl  not  be  an  acceptce 
of  the  title  [or.  The  Go  shl  not  pceed  to  take  posson  of  any 
pt  of  the  sd  lands  &  premes  witht  eir  the  written  consent  of 
the  vendor,  or  takg  such  pcdgs  for  obtaing  posson  as  provd 
by  the  sd  Acts,  &  in  case  posson  of  the  premes  shl  be  taken 
by  the  Go  bfe  the  vendor  shl  have  deduced  a  good  title  to  the 
whole  of  the  premes,  the  pchase-moy,  or  a  proportionate  pt 
thof  in  respt  of  the  premes  to  wch  a  good  title  shl  not  have 
been  deduced,  shl,  pendg  the  investigon  of  the  title,  be 
deposited  at  the  risk  of  the  Go  in  a  bank  to  be  approved 
by  the  vendor,  in  the  jt  names  of  the  vendor  &  a  nominee 
of  the  Go,  &  shl  be  pd  to  the  vendor  or  other  pties  entled 

thto  with  intt  thron  at  the  rate  of  p.c.  p.a.  from  the 

time  of  the  deposit,  upon  a  good  title  being  deduced  as  afsd,  or 
in  default  of  such  title  being  deduced  shl  be  pd  into  Gt  psuant 
to  the  provons  of  the  sd  Acts,  with  intt  as  afsd]. 

11.  The  pchase  shl  be  completed  on  or  bfe  the  day 

of next,  at  the  office  of  Messrs. ,  at . 

12.  The  Go  shl  pay  to  the  vendor  or  other  pties  entled 
thto  intt  at  the  rate  of  £ —  p.c.  p.a.  on  the  sd  pchase  & 
compenson-moy,  or  on  so  much  thof  as  shl  remain  unpd 
[where  the  vaiion  in  clause  10  is  used,  say,  or  undeposited] 

from  the  time  of  their  takg  posson  or  from  the  sd day 

of next,  whichever  shl  first  happen,  until  the  complon  of 

the  pchase  &  paymt  of  the  sd  pchase-  &  compenson-moy,  or 
the  balce  thof ;  [or.  The  Go  havg,  with  the  consent  of  the 

(a)  This  clause  enables  the  company  to  commence  their  works ;  BoUon  t. 
London  School  Board,  7  Ch.  D.  766.  As  to  the  right  of  the  company  to  take 
possession,  see  the  Lands  Clauses  Consolidation  Act,  1845,  ss.  84,  85; 
Bygrave  v.  Metropolitan  Board  of  Works,  32  Ch.  D.  147. 


CONTRACTS  FOR  SALE.  331 

vendor  &  witht  prejudice  to  the  rts  &  liabilities  of  the  respive 
pties  with  respt  to  title  as  betn  vendor  &  pchaser,  taken 

posson  of  the  portions  of  the  sd  lands  nod  resply  on  the 

sd  plan,  on  the  day  of  ,  &  of  the  remr  of  the  sd 

lands  on  the  day  of  ,  shl  pay  intt  at  the  rate  of, 

&c.,  on  the  respive  sums  of  £ &  £ ,  being  the  appor- 
tioned pchase-moy  for  such  respive  portions  of  the  sd  lands 
from  the  respive  dates  when  posson  thof  resply  was  taken  as 
afsd  until  the  actual  complon  of  the  pchase]. 

[18.   Thb  land-tax  &  tithe  rent-chge  shl  be  apportioned,  Apporti<ii- 
if  necy,  under  the  provons  of  the  sd  Acts  at  the  expse  of  the  ^a.tax, 
Co.]  ^ 

Add  any  provons  as  to  tiUe,  identity^  compenson  for  mis- 
description, custody  of  deeds,  dc,  wch  may  be  applicable,  as  in 
ordinary  contracts  for  sale  (b). 

14.  The  vendor  shl  rele  to  the  Go  any  rt  of  pre-emption  to  ReieaM, 
wch  he  may  be  entled  under  the  Lands  Glauses  Gonsolidon  ^tira  ^ 
Act,  1845,  in  respt  of  the  premes  [or,  As  to  any  pt  of  the  right  of 
premes  wch  shl  not  be  required  for  the  pposes  of  the  sd  Go,  the  ti^^. 
vendor,  his  hrs  or  assns,  shl  have  the  like  rt  of  pre-emption 

as  he  or  they  wd  have  been  entled  to  under  the  Lands 
Clauses  Gonsolidon  Act,  1845,  if  such  lands  had  not  been 
bnilt  upon  or  used  for  bldg  pposes,  &  no  pt  of  such  superfluous 
lands  shl  in  the  meantime  be  let  by  the  Go  on  lease  or  from 
yr  to  yr  or  orwise  to  any  pson  other  than  the  vendor,  his  hrs 
or  assns]. 

15.  Thb  Go  shl,  on  complon  of  the  pchase,  pay  the  vendor's  Costi. 
costs  of  &  incidental  to  this  agrmt  &  of  deducg  &  verifyg  his 
title,  &  of  the  assurce  to  the  Go  &  all  other  costs  &  expses  of 

the  vendor  as  provd  by  the  Lands  Glauses  Gonsolidon  Act, 
1845,  **  includg  all  costs,  chges  &  expses  wch  might  have  been 
ordered  by  the  Ghancery  Divon  to  be  pd  by  the  Go  if  the 

(6)  In  agreements  for  sales  to  companies  purchasing  nnder  the  Lands  Conditions 
Clauses  Acts,  it  is  rarely  necessary  to  make  any  string^t  conditions  as  to  ^  ^  ^^^^ 
the  evidence  to  be  given  in  support  of  the  title,  for  as  aU  the  expenses  are   ^^^^ 
thrown  on  the  company,  it  rarely  happens  that  they  make  unreasonable  jjg^j^^ 
requisitions.    The  main  point  to  be  attended  to  on  the  part  of  the  vendor  is  Clauses 
to  guard  by  contract  against  the  money  being  paid  into  Court  in  such  a   Acts, 
maimer  as  to  excite  any  dormant  claims. 

(e)  The  first  of  these  alternative  clauses  appHes  to  rural,  the  second  to 
urban  lands ;  see  the  Act^  s.  128. 
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Provisioni 
for  failnre 
of  agree- 
ment. 


pchase-moy  had  been  deposited  in  the  bank  "  (a)  [togr  with  the 

sum  of  £ for  the  costs  &  ehges  of  his  surveyor  &  solor  for 

attendg  the  makg  out  &  prosecution  of  his  claims  agst  the  Co, 
inclusive  of  the  costs  of  this  agrmt]. 

16.  In  case  this  agrmt  shl  in  any  respt  fail  to  take  effect, 
whether  owing  to  the  default  of  eir  pty  or  orwise,  or  in  case 
any  mre  relatg  to  the  pchase  or  takg  by  the  Co  of  the  premes 
is  not  hrin  provd  for,  the  respive  pties  hto  may,  so  far  as 
respts  the  sd  lands  &  premes  hinbfe  descd,  at  any  time  exercise 
or  have  recourse  to  such  of  the  powers  &  provons  of  the  sd 
Acts  relatg  to  the  pchase  or  takg  of  land  by  the  Co,  whether 
by  agrmt  or  by  compulsory  means,  as  may  be  applicable  to 
the  case.    In  wits,  &c. 


Parties. 


vn. 

AGREEMENT  for  Sale  of  Goodwill  and  Tiude- 
MABE  (b).  The  Purchase-money  being  payable  by 
Instalments. 

Parties^  A.  &  B.  (hinafter  called  the  vendors),  1.     C.  (hin- 
after  called  the  pchaser),  2. 


(a)  See  Bentinck  v.  London  4*  South  Western  Rail.  Co.,  40  SoL  J.  130. 

As  to  trade       Q>)  See  the  Patents,  Designs,  and  Trade  Marks  Acts,  1883  to  1888  (46  t 

marks,  &c.    47  Vict.  c.  57 ;  48  &  49  Vict.  c.  63 ;  61  &  52  Vict.  c.  50),  and  the  Trade  Marks 

Bules,  1883,  and  the  Instructions  issued  by  the  ComptroUer  in  May,  1884. 

As  to  the  law  of  trade  marks  and  patents,  see  Gk)odeye  P.  P.,  Chapters  XIII. 

and  XIV. 

By  the  Act  of  1888,  s.  70,  a  trade  mark  when  registered  can  only  be 
assigned  in  connection  with  the  goodwill  of  the  business  concerned  in  the 
goods  for  which  it  has  been  registered,  and  is  determinable  with  that 
goodwill,  i.e.,  it  is  conceived,  ceases  to  be  a  trade  mark  within  the  meaning 
of  the  Act  i;pso  facto  on  the  determination  of  the  goodwill.  Section  87 
provides  for  the  registration  of  assignments  of  registered  trade  marks  in  the 
names  of  the  proprietors ;  and  see  further  as  to  registration  of  assignments, 
Bules  84  et  aeq.,  and  paragraph  42  of  the  Instructions.  As  to  entering 
on  tiie  register  a  note  of  an  agreement,  as  in  this  Precedent,  restricting  the 
use  of  a  trade  mark,  see  Re  Mitchell,  28  Ch.  D.  066. 

As  to  using  without  authority  the  name  or  a  colourable  imitation  of  the 
name  of  a  person  carrying  on  business  in  connection  with  goods  protected 
by  a  trade  mark,  or  using  the  name  of  a  fictitious  person  or  of  some  person 
not  bond  fide  carrying  on  business  in  connection  with  such  goods,  see  the 
Merchandise  Marks  Act,  1887  (50  &  51  Vict.  c.  28),  ss.  2  and  d«  sub-s.  8. 
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1.  Thb  vendors  agree  to  sell  &  the  pchaser  agrees  to  pchase  Agreement 
for  the  sum  of  £ the  goodwill  of  the  business  known  as  ^^^ 

" ,"  being  one  of  the  businesses  carried  on  by  the  vendors 

in  co-ptnp  at ,  togr  with  the  rt  to  carry  on  such  business 

under  the  name  or  style  of ,  &  also  the  exclusive  rt  to  use 

the  brand  or  trade  mark on,  certn  articles,  reservg  to  the 

vendors  the  rt  to  use  the  sd  brand  or  trade  mark  on,  certn 
other  articles. 

2.  The  vendors,  their  wives  &  widows,  shl  not  nor  shl  eir  of  Vendom 
them  eir  alone  or  jtly  or  in  ptnp  with  any  other  pson  or  psons  ^^^q^ 
whomsr  &  eir  directly  or  indirectly  carry  on,  manage,  or  be  *n«i«>  *«• 
concerned  or  intted  in  the  business  of within miles 

from afsd  [pry  in  any  pt  of  the  United  Kingdom]  nor  shl 

they  or  eir  of  them  authorise  their  or  his  or  her  names  or 

name  or  the  name  or  style  of  &  Co  to  be  used  for  the 

ppose  of  any  such  business  by  any  pson  or  psons  within  the 

limits  afsd  for  the  period  of  yrs  from  the  date  of  this 

agrmt,  unless  the  pchaser  shl  make  default  for  30  days  in 
paymt  of  any  of  the  instalmts  of  the  sd  pchase-moy ,  or  the  intt 
thron  or  any  pt  thof  as  hinafter  mentd  :  And  the  vendors  or  eir 
of  them  will  within  such  period  (except  in  case  of  such  default 
as  afsd),  if  &  when  required  by  the  pchaser,  recommend  the  sd 
intd  new  firm  to  the  customers  of  the  sd  late  firm. 

8.  The  pchase-moy,  with  intt  at  the  rate  of  p.c.  p.a.  Payment  of 

from  the day  of next  upon  the  unpd  pt  thof  for  the  money^ 


(c)  Ab  to  agreements  in  restraint  of  trade,  see  p.  80,  note.  As  to  the  As  to  sale 
right  of  the  vendor  of  a  goodwill  to  carry  on  business  and  solicit  the  of  goodwill 
customers,  see  Trego  v.  Hunt,  1895,  1  Ch.  464,  reversed  [1896]  A.  C.  7, 
overmling  the  reasoning  in  Pearson  v.  Pearson,  27  Ch.  D.  145 ;  Vernon  v. 
Hallam,  34  Ch.  D.  748 ;  Re  Irish,  40  Ch.  D.  49  (a  case  of  a  manager  of  a 
business  sold  under  the  Court),  see  also  Smith  v.  Hancock,  [1894]  1  Ch.  209 ; 
ib.  2  Ch.  877  (a  case  of  wife  of  vendor).  An  assignment  of  the  goodwiU  of 
a  business  carries  with  it  the  right  for  the  purchaser  to  use  the  vendor's 
name,  so  far  as  such  user  does  not  expose  the  vendor  to  any  liability  by 
holding  him  out  as  the  real  owner  of  the  business ;  see  Levy  v.  Walker,  10 
Ch.  D.  436;  Gray  v.  SmUh,  43  Ch.  D.  208  j  Thynne  v.  Shove,  45  Ch.  D.  577. 
If  the  vendor  is  not  restrained  from  carrying  on  the  business  elsewhere,  the 
foUowing  may  be  added  at  the  end  of  the  clause  (as  to  which  see  Baines  v. 

Otary,  35  Ch.  D.  164) :— "  And  will  not  at  any  time  solicit  any  of 

the  customers  of  the  sd  late  firm.'*  As  to  what  stipulations  may  be 
affieed  to  on  the  sale  of  a  business  by  the  vendor's  attorney  acting  imder  a 
general  power,  see  Hawksley  v.  Outram,  [1892]  3  Ch.  859. 
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iiistal- 
ments  (a). 


Vondon' 

nuDesmay 

be  used  in 

prooeed- 

ingji  for 

infrioge- 

ment. 


Title  and 

eonvey- 

anoe. 


time  being,  shl  be  pd  by  the  pchaser  to  the  vendors  as  follows, 

namely,  the  sd  pchase-moy  by  four  eql  instalmts  of  £ 

each,  payable  as  follows,  &c.,  &  the  intt  on  the  pt  of  the  sd 
pchase-moy  for  the  time  being  remaing  unpd  shl  be  pd  on  the 
same  respive  days  :  Provd  that  if  any  instalmt  of  ppal  or  intt, 
or  any  pt  thof^  shl  remain  unpd  after  30  days  from  the  day  so 
appted  for  the  paymt  thof,  then  the  whole  of  the  sd  pchase- 
moy,  or  of  the  unpd  pt  thof,  with  the  intt  thron,  shl  become 
immedly  due  &  payable. 

4.  So  long  as  the  pchaser  shl  pform  in  all  respts  his  pt  of 
this  agrmt,  the  vendors  shl,  in  the  event  of  any  infringemt  by 

any  other  pson  or  psons  of  the  sd  brand  or  trade  mark by 

the  use  thof  on  any,  specified  articles^  at  the  reqt  of  the 
pchaser,  &  upon  being  previously  pperly  indemnified  a^t  all 
costs,  damages,  &  expses  in  respt  thof,  allow  their  names  to  be 
used  in  any  pcdgs  wch  may  be  advised  agst  the  pson  or  psons 
guilty  or  suspected  of  such  infringemt. 

5.  The  vendors  shl  on  or  bfe  the day  of next, 

show  a  good  title  to  the  sd  goodwill  &  trade  mark  to  the 
reasble  satisfon  of  the  pchaser,  &  they  &  all  other  necy  pties 
(if  any)  shl,  upon  or  at  any  time  after  the  paymt  of  the  sd 
pchase-moy  in  full,  exte  &  do  all  such  instrumts  &  things  as 
shl  be  reasbly  required  by  the  pchaser,  &  at  his  expse,  for 
vestg  in  him  the  sd  goodwill  &  the  rt  to  use  the  sd  trade 
mark,  &  for  orwise  carry g  into   effect  this  agrmt  (6).     In 

WITS,  &c. 


As  to  lien 
for  unpikid 
parchase- 
money. 


As  to 
stamp. 


(a)  See  another  form  providing  for  payment  by  instalments,  itrfrc^  p.  S43. 
There  is  no  implied  lien  for  unpaid  purchase-money  on  chattels,  nor,  it  is 
conceived,  on  goodwiU  comprised  in  the  sale  of  a  business ;  and  an  express 
lien  or  charge  (so  far  as  concerns  chattels)  would  require  compliance  with 
the  Bills  of  Sale  Acts,  1878  and  1882 ;  see  Cobum  v.  Collint,  35  Ch.  D.  373. 
As  to  a  sale  in  consideration  of  the  vendor  receiving  a  share  of  the  profits 
by  way  of  annuity,  see  the  Partnership  Act,  1890  (53  &.  54  Vict.  c.  39),  ss.  2 
&  3,  which  by  s.  48  repeals  BoviU's  Act,  28  &  29  Vict,  c  86. 

(&)  This  agreement  is  as  an  agreement  liable  to  duty  tmder  the  Stamp  Act, 
1891  (54  &  55  Vict.  c.  39),  s.  59.  (Goodwill — and  no  doubt  also  a  trade  nuu^ 
being  "  property  "  within  the  meaning  of  such  section  (see  Potter  v.  Commsr 
ttoners  of  Inland  Revenue,  10  Ez^  147 ;  Convmiesionert  of  Iidand  J2eveniM  v. 
AngvA,  23  Q.  B.  D.  579,  decided  under  former  Acts),  and  not  being  within 
the  exemption  of  **  goods "  in  that  section  {Sovih  y.  Finch,  3  Bing.  N.  C 
506) ;  see  ante,  p.  817. 
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vni. 

CONTEACT /or  Sale  of  a  Business  and  the  Assets  thereof 
as  a  Going  Concern  by  the  Liquidator  of  a  Com- 
pany under  a  Voluntary  Winding  up  to  another 
Company  (c). 

Parties,     The  X.  Co  Limd  in  liquidon  (hinafter  called  the  Parties, 
vendors)  by  A.,  of,  &c.,  the  liquidator,  1.     The  Y.  Co  Limd, 
whose  registered  oJ£ce  is  at,  &c.  (hinafter  called  the  pchasers), 
by  B.,  of,   &c.,  their  duly  authorised  agent,  2.    Whby  it  is 
agrd  as  follows : 

1.  The  vendors  shl  sell  &  the  pchasers  shl  pchase  for  the  Agreement 
sum  of  £ &  upon  the  terms  &  subjt  as  hinafter  mentd :      ^ 

1.  All  the works  with  the  freehd  &  leasehd  lands,  &c., 

known  as,  &c.,  &  the  other  lands,  bldgs,  water-rts,  wayleaves, 
hds  &  premes  held  in  connection  thrwith  situate,  &c.,  wch  are 
specified  in  the  1st  &  2nd  pts  of  the  schdle  hrto.  2.  All  fixed 
&  moveable  machy,  engines,  plant,  tools,  stores,  furniture, 
horses,  carts,  barges  &  vessels  belonging  to  or  used  by  the 
vendors  in  connection  with  the  sd  works,  lands,  bldgs  & 
premes  in  the  same  condon  as  the  same  resply  were  on  the 

day  of last.     3.   All  patent  rts  &  trade  marks 

belongg  to  the  vendors  in  connection  with  their  sd  business, 
&  the  goodwill  of  the  sd  business  as  a  going  concern,  with 
the  rt  to  use  the  name  of  the  vendors  in  connection  thrwith, 
k  4.  The  business  books  of  the  vendors  at  their  place  of 
business • 

2.  The  sale  shl  include  the  benefit  of  any  current  insurces  insonnoee, 
agst  fire  of  any  of  the  ppties  included  in  the  sale,  &c.    See 

p.  269,  form  xvn. 

3.  The  ppties  are  sold  subjt  to  the  rents,  covts,  condons,  Salesub- 
reservons  &  exceptions  contd  in  the  leases  or  agrmts  for  J®^  *o 

reiiHia  esse' 

leases  under  wch  the  leasehd  portions  thof  are  held,  &  to  mentB,&c. 
any  subsistg  undertenancies  of  any  houses,  cottages,  or  other 
pts  of  the  ppties,  &  to  all  outgoings,  easemts  &  rts  affectg 
the  same. 

(c)  See  the  last  Precedent,  and  notes  thereto:  as  to  the  'powen  of  a 
Hqnidator,  see  the  Ck>mpanie8  Act,  1862,  ss.  133, 135,  and  Compcknies  (Wind- 
ing-up)  Act,  1890(53  &  54'Vict.  c.  63),  s.  12. 
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Apportion- 
ment of 
pnidttse- 
money  (a). 


4.  l^Provofi  as  to  rents  d  outgoings  up  to  dt  after  compUm  <t 
apportimimt,  c£c.,  dk  as  to  leases^  dtc,  havg  been  produced  prior 
to  the  contract.    See  Condons  of  Sale.] 

5.  The  sd  pcha6e-moy  shl  be  apportioned  betn  the  ppties 
for  the  ppose  of  convce  or  transfer  &  stamp  duty  as  follows, 

namely,  M shl  be  the  price  of  the  freehd  ppties,  £ 

shl  be  the  price  of  the  leasehd  ppties,  £ shl  be  the  price 

of  the  patent  rts,  &  £ the  price  of  the  trade  marks,  &  the 

remr  of  the  sd  pchase-moy  shl  be  the  price  of  the  other  ppties 
included  in  the  sale. 

Foaeasion.  6.  The  pchasers  shl  be  at  liberty  forthwith  or  at  any  time 
after  the  signature  of  this  agrmt  to  enter  into  posson  of  the 
sd  ppties,  &  to  have  the  use  thof  for  the  ppose  of  the  sd 
business  pendg  the  complon  of  the  pchase,  upon  their  paying 

to  the  sd  liquidator  the  sum  of  £ as  a  deposit  &  in  pt 

paymt  of  the  sd  pchase-moy,  but  such  entry  shl  not  be 
deemed  to  be  an  acceptce  by  the  pchasers  of  the  vendors' 
title,  or  a  waiver  of  any  objon  or  requon  wch  they  might 
orwise  be  entled  to  make  in  respt  thof.  In  the  event  of  such 
posson  being  taken  the  pchasers  shl  pendg  the  complon  of  the 
pchase,  pay  all  expses  &  outgoings  incurred  in  respt  of  the 
premes,  other  than  rents,  rates,  &  taxes,  up  to  the  time  fixed  for 
complon,  &  shl  keep  the  same  in  pper  repair,  order,  &  condon, 
reasble  wear  &  tear  excepted,  &  in  case  this  agrmt  for  sale  shl 
be  annulled  the  pchasers  shl  forthwith  redeliver  posson  of  the 
sd  premes  to  the  vendors  in  such  repair,  order,  &  condon  as 
afsd,  the  sd  deposit  being  in  that  event  repd  to  the  pchasers 
witht  intt  &  subjt  to  the  dedon  thfrom  of  any  moys  wch  may 
be  payable  by  the  pchasers  to  the  vendors  under  this  agrmt 
or  in  respt  of  any  breach  thof. 

Comple-  7.  The  pchase  shl  be  completed  &  the  pchase-moy  or  the 

tion. 


As  to  ap- 
portioning 
the 

pnrchase- 
money, 
and  stamp 
duty. 


(a)  Ab  to  apportioning  purchase-money  for  stamp  duty,  section  68  (1)  of 
the  Stamp  Act,  1891,  enabling  the  jMirties  to  make  the  apportionment  as 
they  think  fit,  only  applies  where  all  the  properties  comprised  in  the  sale 
are  actually  conveyed,  and  not  to  a  case  snch  as  the  above  where  the  sale 
includes  chattels  or  other  things  not  requiring  a  conveyance.  But  in  that 
case  there  can  be  no  objection  to  the  apportionment  being  made  by  the 
contract,  if  done  fairly  and  bond  fide  according  to  the  estimated  values.  As 
to  the  liability  of  the  contract  itself  to  ad  valorem  duty,  see  p.  317,  note.  In 
the  case  from  which  the  above  Precedent  was  taken  only  a  6d,  stamp  was 
afSxed  to  the  contract. 


L 
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balce  thof  pd  to  the  sd  liquidator  on  the day  of  , 


as  from  wch  day  the  pchasers  shl  on  paymt  of  the  pchase 
moy  be  entled  to  the  posson  of  the  premes  unless  posson  shl 
have  been  previously  given  as  afsd,  &  if  the  pchase  moy  or 
the  balce  thof  is  for  any  reason  not  then  pd,  the  pchasers  shl 
pay  intt  thron  or  on  so  much  thof  as  remains  unpd  from  that 
day  until  complon  at  the  rate  of,  &c. 

8.  Unless  &  until  posson  of  the  premes  shl  be  given  to  Canymgon 
the  pchasers  as  afsd,  the  sd  business  will  be  continued  by  ^^^  ^i"«»* 
the  sd  liquidator  as  far  only  as  regards  the  exon  &  carrying 

out  of  now  pendg  orders  &  contracts  until  the  complon  of 
the  pchase,  &  in  case  the  same  is  not  completed  on  the  sd 

day  of ,  the  same  shl  from  that  date  be  deemed  to 

be  80  continued  on  behalf  of  the  pchasers,  &  the  then  pendg 
orders  or  contracts  shl  be  equitably  apportioned  on  that  day 
as  regards  the  benefit  &  burden  thof  betn  the  vendors  & 
pchasers. 

9.  Upon  the  complon  of  the  pchase  a  circular  in  a  form  to  Circular, 
be  approved  by  the  vendors'  solors  shl  be  sent  by  the  vendors 

to  all  their  customers  &  agents  announcg  the  transfer  of  the 
sd  business  &  goodwill  to  the  pchasers. 

10.  Upon  paymt  of  the  pchase-moy  or  the  balce  thof  &  intt  ConTey- 
thron,  if  any,  the  pchasers  shl  be  entled  to  pper  assurces  or  *"^ 
transfers  of  the  sevl  ppties  included  in  the  sale  from  the 
vendors,  &  other  necy  pties,  if  any,  to  be  prepared  by  &  at 

the  expse  of  the  pchasers. 

11.  l^Condans  as  to  title  to  thefreehd  d-  leasehd  ppties.'] 

12.  l^Arhitron  Clause.     See  Arbitkon.]    In  wits,  &c. 

iSchcOe.] 

(h)  See  also  the  forms  above,  at  p.  818,  and  post,  p.  344. 


K.E. — ^VOL.   I. 
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CONTEACT  or  Sale  of  Next  Presentation,  tJke  Vendor 

being  the  Incumbent  (a). 

Parties.  Parties,  A.,  vicar  of,  &c.,  in   the  Coy  of   (hinafter 

called  the  vendor),  1.     B.  (hinafter  called  the  pchaser),  2. 

Agreement  1.  The  Vendor  agrees  to  sell  &  the  pchaser  agrees  to  pchase 
^  '  the  first  &  next  nominon,  presenton,  &  free  dispon  of  &  to  the 
vicarage  &  parish  church  of,  &c.,  afsd,  wch  shl  or  may  happen 
to  accrue  or  arise  upon  or  in  consequce  of  the  vacancy  or 
avoidce  of  such  vicarage  or  living  by  death  or  relinquishmt, 
or  by  whatsr  other  means  the  sd  church  shl  first  or  next 
happen  to  be  void  at  the  price  of  £ . 

Title.  2.  The  vendor  is  or  claims  to  be  absolutely  entled  to  the 

advowson  of  the  sd  vicarage  subjt  to  the  contingency  of  hifl 
title  thto  being  displaced  by  his  havg  issue  male,  &  except 
that  the  legal  estate  is  outstandg  in  the  trees  or  tree  of  an 
indre  dated,  &c.,  &  the  title  havg  been  submitted  to  the 
pchaser,  the  same  shl  be  deemed  to  be  accepted  by  him  subjt 
as  afsd  witht  further  investigon. 

Compie-  8.  The  pchase  shl  be  completed  at  the  office  of ,  the 

vendor's  solor  at,  &c.,  on  the day  of  next,  on  wch 

day  the  vendor  shl  on  paymt  of  the  sd  pchase-moy  in  mner 
hinafter  mentd  exte  a  pper  assurce  of  the  next  presenton  to 
the  sd  benefice  to  the  pchaser  subjt  to  the  afsd  contingency 
&  to  the  legal  este  remaing  outstandg,  such  assurce  to  be 
prepared  by  &  at  the  expse  of  the  pchaser. 

Bond.  4.  The  pchaser  shl  on  the  complon  of  the  pchase  give  to 
the  vendor  a  bond  conditioned  for  the  paymt  to  the  vendor 
of  the  sd  pchase-moy  within  6  calr  months  after  the  vacancy 
of  the  sd  living,  with  intt  thron  in  the  meantime  at  the  rate 
of  4  p.c.  p.a.  payable  qtrly,  the  first  qtrly  paymt  thof  to  be 
made  on  the day  of . 

Vacancy  5.  In  the  event  of  a  vacancy  occurrg  in  the  sd  li\ing  by 

before 


completion. 


(a)  As  to  the  law  see  the  references  in  the  notes  to  precedent  of  conrey- 
ance  of  an  advowson  or  next  presentation.  Conveyances  on  Sale.  Titl»> 
for  at  least  100  years  must  be  shown.  A  list  of  presentations  should 
accompany  the  abstract.  The  list  should  be  verified  by  a  search  in  the 
Bishops'  Registry  of  Presentations. 
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the  resignon  or  death  of  the  vendor  bf e  the  eomplon  of  the 
pcbase,  the  vendor  or  his  trees  or  tree  shl  on  the  exon  by 
the  pchaser  of  the  sd  bond  psnt  thrto  such  pson  being  duly 
qualified  as  shl  be  nominated  by  the  pchaser. 

6.  Upon  the  death  of  the  vendor  witht  havg  had  male  issue,  L«g>^ 
a  convce  of  the  legal  este  of  the  sd  next  presenton  to  the  sd 
benefice  to  the  pchaser,  his  hrs  or  assns  shl,  if  required  by 

him  or  them,  be  procured  at  his  or  their  expse. 

7.  If  the  next  presenton  to  the  sd  benefice  shl  devolve  on  Next  pre- 
the  Crown  by  reason  ot  the  promotion  of  the  vendor  to  a  jJtoWing 
bishopric,  this  agrmt  &  the  bond  to  be  given  as  provd  by  on  Crown, 
paragraph  4  shl  be  void,  &  any  intt  wch  shl  have  been  pd  by 

the  pchaser  to  the  vendor  under  the  sd  bond  shl  be  repd. 

[8.  The  pchaser  shl  keep  the  vendor  harmless  &  indemnified  Diiapida- 
from  all  actions  &  other  pcdgs  in  regard  to  &  from  all  claims  *^^'^ 
in  respt  of  dilapidons  in,  upon,  or  about  the  sd  church  & 

vicarage  of afsd,  &  the  bldgs,  lands,  grounds,  &  appurts 

thof,  &  whether  such  actions  or  other  pcdgs  be  instituted  & 
such  claims  shl  arise  durg  the  time  the  vendor  shl  be  vicar  of 

afsd,  or  upon  the  sd  benefice  next  becoming  vacant,  & 

a  covt  to  this  effect  shl  be  inserted  in  the  sd  convce.]    In 

WITS,  &c. 


X. 

AGEEEMENT  extending  the  Time  for  Completion 
of  a  Purchase  and  otherwise  modifying  the  Contract. 
Supplemental  to  the  original  Contract  (6). 

ARTICLES  of  Agrmt  made,  &c.,  betn  A.  (hinafter  called 
the  vendor),  of  the  one  pt,  &  B.  (hinafter  called  the  pchaser),  of 
the  other  pt,  supplemental  to  an  agrmt  dated,  &c.,  &  made 
betn  the  same  pties  for  the  sale  by  the  vendor  to  the  pchaser 

of  the este  for  the  sum  of  £ (hinafter  called  the 

origl  agrmt),  IT  IS  HBY  AGED  as  follows  :— 

1.  The  time  for  eomplon  of  the  sd  pchase  shl  be  extended  Extension 
from  the day  of ,  being  the  day  mentd  in  the  origl  eSetion. 

(I)  ThiB  may  be  used  for  a  tenant  for  life  seUing  under  the  Settled  Land 
Acts ;  see  the  power  in  s.  31  of  the  Act  of  1882^  to  vary  contracts. 

z  2 
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Reqnin- 
tions. 


Poacsbion 
uid  rent 
in  lieu  of 
interest* 


Purchaser 
to  pay  the 
difference 
in  case 
consols 
rise. 


Custs. 


Original 
agreement 
as  varied 
to  be  in 
foroe. 


agrmt,  to  the day  of ,  &  in  this  respt  time  ahl  be  of 

the  essce  of  the  contract,  but  nevB  the  pchaser  may  complete 
the  pchase  on  any  earlier  day,  on  givg  14  days'  notice  of  his 
intention  in  that  behalf  to  the  vendor  or  his  solor. 

2.  The  pchaser  havg  accepted  the  title  shown  by  the 
vendor  as  a  good  &  perfect  title  accdg  to  the  origl  agrmt,  no 
further  requon  or  objon  in  respt  of  the  title,  except  as  to 
any  mre  arisg  after  the  date  of  this  agrmt,  shl  be  made  by 
him. 

8.  The  pchaser  may  forthwith,  or  at  any  time,  enter  upon 
&  take  posson  of  the  premes,  as  tenant  of  the  vendor,  at  the 

annl  rent  of  £ (being  equivalent  to  intt  on  the  sd  pchase- 

moy  at  the  rate  of p.c.  p.a.),  such  rent  to  commce  from 

the  date  of  this  agrmt,  whether  such  posson  is  taken  or  not, 
&  to  be  pd  on  the  complon  of  the  pchase  or  on  demand,  &  to 
be  accepted  by  the  vendor  in  satisf on  of  the  intt  on  the  pchase- 
moy  payable  under  the  origl  agrmt,  the  pchaser  paying  aU 
outgoings  [&  keepg  the  bldgs  pperly  insured  agst  fire,  &  not 
makg  any  structural  alterons  thrin,  ifleaaehdj  add  "  &  pformg 
the  covts  of  the  lease  "]  pendg  complon. 

4.  If  the  price  of  2f  p.c.  Gonsold  stk  shl,  on  the  day 
of  actual  complon  of  the  pchase,  be  higher  than  the  price  thof 

on  the  day  of  ,  the  day  of  complon  under  the  origl 

itgrmty  the  pchaser  shl,  togr  with  the  sd  pchase-moy  &  rent, 
pay  to  the  vendor  such  a  sum  of  moy  as  shl  be  eql  to  the 
price  or  value  of  the  diffce  betn  the  amt  of  such  consold  stk 

wch  the  sd  pchase-moy  wd  have  pchased  on  the  sd day 

of ,  &  the  amt  of  stk  wch  the  same  sum  will  pchase  on 

the  day  of  actual  complon  of  the  pchase,  at  the  highest  price 
of  the  day  in  each  case. 

6.  All  the  costs  &  expses  incurred  by  both  the  sd  pties  in 
relon  to  the  negotion,  preparon,  &  exon  of  this  agrmt  shl  be 
pd  by  the  pchaser. 

6.  The  origl  agrmt,  as  hby  varied,  shl  remain  in  full  force, 
&  shl  be  carried  into  effect  in  the  same  mner  as  if  the  provons 
of  this  agrmt  had  been  inserted  thi:in.    In  wits,  &c. 
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XI. 

AGEEEMENT  for  Enfranchisement  of  Copyholds,  the 
Manor  and,  the  Copyhold  being  both  in  aettlevient  (a). 

Parties,  A  (Lord  of  the  manor  of in  the  coy  of ),  1. 

B.,  Copyholder,  2.    Whas  the  sd  A.  iff  seised  of  the  sd  manor  Recitals. 

of as  tenant  for  life  in  posson  under  the  will  dated,  &c.,  "^^^^ 

&  proved,  &c.,  of  X.  deced :  And  whas  the  sd  B.  is  equitable  of  copy- 
tenant  for  life  under  a  settlemt  dated,  &c.,  of  the  hds  hinafter    ®  ^^' 
descd,  wch  are  copyhd  of  the  sd  manor,  &  of  wch  the  trees  of 
the  sd  settlemt  are  the  tenants  on  the  Ct  Bolls  : 

NOW   IT  IS  HBY  AGBD  as  follows  :- 

1.  In  conson  of  the  sum  of  £ to  be  pd  by  the  sd  B.  or  AgreemcDt 

his  trees  by  diron  of  the  sd  A.  to  the  trees  of  the  sd  will  of  the  chiaement 
Bd  X.,  the  sd  A.  shl  sell  &  convey  to  the  sd  B.  or -his  sd  trees, 
the  freehd  of  all,  &c.,  peels  from  the  Ct  Rolls,  togr  with  the 
mines  &  minis  imder  the  same  premes,  &  all  commonable 
4  other  rts,  easemts  &  appurts  now  annexed  to  or  held  or 
enjoyed  with  the  premes,  free  from  incumbces,  &  freed  & 
enfranchised  from  all  customary  &  other  fines,  heriots,  paymts 
&  manorial  rts  &  services  whatsr. 


(a)  This  form  is  for  a  case  in  which,  the  parties  are  able  and  wiUing  to  Ab  to 
enfranchise  without  recourse  to  the  Copyhold  Act  j  and  as  to  Crown  cp™*- 
manors^  see  the  Copyhold  Act,  1894,  ss.  68,  69.  In  most  cases  it  is  better  to 
enfianchise  under  the  Copyhold  Act,  1894.  See  Part  III.  of  the  Act  Effxct 
OP  Enf&anchissmbnt.  By  the  Settled  Land  Act,  1882,  a.  8  (ii),  a  tenant 
for  life  of  a  manor  may  enfranchise  any  copyhold  or  freehold  tenement  held 
of  the  manor  by  seUing  the  freehold  or  sei^ory  to  the  tenant,  with  or 
without  an  exception  or  reservation  of  mines  or  minerals,  or  (s.  4  (7)  )  a 
legnint  of  any  right  of  common  or  other  right,  easement  or  privilege, 
appendant  or  appurtenant  to  or  held  with  the  land  enfranchised  (which 
would  seem  to  include  any  customary  right) ;  and  the  general  provisions  of 
the  Act  relating  to  sales  apply  to  this  case.  By  the  same  Act,  s.  21  (v.)  and 
B.  33,  where  a  copyhold  or  freehold  tenement  held  of  a  manor  is  in  settlement, 
capital  money  under  the  settlement  may  be  applied  in  purchasing  the 
freehold  or  seignory  by  way  of  enfranchisement,  and  by  s.  18,  money  may  be 
laified  by  mortgage  for  the  purpose ;  see  form  of  mortgage  in  Vol.  II.  As 
the  tenant  for  life  has,  under  s.  22  (2),  the  control  of  the  reinvestment  of 
capital  money^  B.  is  the  proper  person  to  enter  into  the  contract  for  the 
poichase. 
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Oomple^ 
tioa. 


Retention 
of  deeds, 


Provons  as  to  title,  d  other  special  condons  as  in  an  a>grmtfor 
sale  (a). 

2.  The  sd  pchase  or  conson-moy  shl  be  pd,  &  the  sd  sale 

or  enfranchiBemt  shl  be  completed  on  the  day  of 

next  at  the  office  of  Messrs. at ,  &  on  paymt  thof  the 

sd  A.  &  all  other  necy  pties,  if  any,  shl  exte  a  pper  assorce  of 
the  premes  to  the  uses  or  upon  the  trusts  of  the  sd  settlemt 
with  pper  statutory  covts  by  the  sd  B.  for  title  &  further 
asRurce,  qualified  in  the  mner  usual  in  the  case  of  tenants  for 
life  (b)  to  be  prepared  by  &  at  the  expse  of  the  sd  B.  or  his  sd 
trees. 

Proven  for  paymt  ofintt  in  case  of  delay  in  complon. 

8.  The  munimts  of  title  to  the  sd  manor  will  be  retained  by 
the  sd  A.,  who  shl,  if  required  by  the  sd  B.,  give  to  him  or  hia 
sd  trees  a  pper  statutory  acknmt  for  prodon  &  fumishg  copies 
&  undertakg  for  safe  custody  thof,  &  of  the  Gt  Bolls  of  the  sd 
manor  (c)  to  be  prepared  by  &  at  the  expse  of  the  sd  B.  or  his 
trees. 

Other  condons  as  on  an  ordinary  sale  may  be  inserted  so  faros 
applicable,  see  Precedent  I.     In  wits,  &c. 


Ab  to  title 
and  miflde- 
aaripiioii. 


Part  of 
porehaae- 
money  to 
be  left  on 
mortgage. 


MISCELLANEOUS  CLAUSES  in  Agreements /ar  Sale. 

I.  The  vendor's  title  havg  been  already  examined  &  approved 
by  the  pchaser,  is  accepted  by  him  witht  further  investigon, 
&  the  ppty  havg  been  inspected  by  him,  the  description  hinbfe 
contd  is  admitted  by  him  to  be  correct  as  to  quantity  &  all 
other  mres  wch  are  discoverable  by  inspon. 

n.  The  pchase-moy  shl  be  pd  by  the  pchaser  to  the  vendor 

in  mner  foUg,  namely,  the  sum  of  £ ,  pt  thof,  with  intt 

thron  (in  the  event  of  the  complon  of  the  pchase  being  delayed), 
at  the  rate  of p.c.  p.a.,  from  the  time  appted  for  com- 


(a)  The  proTisiona  of  the  V.  &  P.  Act,  1874,  as.  1  and  2,  and  of  the  Conv. 
Act,  1881,  88.  8  (8,  6)  and  4,  would  apply  to  this  case ;  see  abo^e,  pp.  2m  et 

(h)  See  p.  289. 

(c)  See  Be  Agg-Oardner,  25  Ch.  D.  600.    As  to  the  inspection  and  custody 
of  the  Court  Bolls,  see  the  Copyhold  Act,  1894,  ss.  62,  64. 
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plon  until  the  actual  complon,  slil  be  pd  upon  the  exon  of  the 
assnrce  of  the  premes ;  and  the  paymt  of  the  remr  thof ,  with 

intt  at  the  rate  of  p.c.  p.a.,  from  the  time  appted  for 

complon  of  the  pchase,  payable  half-yrly,  shl  be  seed  by  a 
mtge  in  fee  of  the  sd  premes,  &  by  the  [jt  &  sevl]  covt  of  the 
pchaser  [&  X.,  as  surety  for  him],  to  be  prepared  by  the  vendor 
at  the  expse  of  the  pchaser,  &  to  contain  such  powers  & 
provons,  &  be  in  such  form  as  the  vendor  shl  reasbly  require, 
&  to  be  exted  immedly  after  the  exon  of  the  assurce  of  the 
premes :  [And  the  messe  &  bldgs  upon  the  premes  shl  forth-  Premises  to 
with  be  insured  agst  loss  by  fire  by  the  pchaser,  or,  in  case  of  "*" 
default  on  his  pt,  by  the  vendor,  at  the  expse  of  the  pchaser, 

in  the  sum  of  £ at  the  least,  in  an  oflSce  to  be  approved 

of  by  the  vendor]. 

m.  The  pchase-moy,  with  intt  thron  or  on  the  unpd  pt  thof  Pirchase- 

at  the  rate  of p.c.  p.a.  from  the day  of ,  shl  be  ^yaWe  by 

pd  by eql  half-yrly  instalmts  of  ppal  amtg  to  M each,  ^J^®^** 

payable  on  the  day  of  &  the day  of  in  mortgage 

each  yr,  the  first  to  be  pd  on  the  sd day  of ,  with  the  J^** 

addon  to  each  instalmt  of  the  intt  on  the  portion  of  the  pchase- 
moy  remaing  unpd,  but  if  the  pchaser  shl  make  default  in 
paymt  of  any  of  such  instalmts  of  ppal  or  intt  or  any  pt  thof 
for  30  days  after  the  same  shl  have  become  due,  the  whole  of 
the  unpd  instalmts  of  the  sd  pchase-moy,  with  the  intt  thron, 
shl  become  immedly  due  &  payable,  [&  the  paymt  of  the  unpd 
instalmts  &  intt  shl  be  seed,  by  mtge,  dkc,  as  in  last  fomiy  or, 

"  The  pchase  shl  be  completed  on  the day  of ,  on  wch 

day  or  as  soon  thrafter  as  may  be,  on  paymt  of  the  portion  of 
the  pchase-moy  wch  shl  have  become  payable,  with  the  intt 
due  up  to  that  time,  the  vendor  will  exte  a  pper  assurce  of  the 
premes  to  trees,  one  to  be  nominated  by  the  vendor  &  the 
other  by  the  pchaser,  upon  usual  trusts,  by  sale  or  mtge  or 
orwise,  for  securg  the  due  paymt  of  the  instalmts  of  pchase- 
moy  remaing  unpd,  with  intt  as  afsd,  &  subjt  thto  in  trust  for 
the  pchaser,  such  assurce  to  be  prepared  by  the  solor  of  the 
vendor  at  the  expse  of  the  pchaser,  &  to  contain  all  such  trusts, 
powers,  &  provons  as  in  case  of  dispute  the  counsel  of  the 
vendor  shl  advise."] 

IV.  The  conson  for  the  sd  sale  shl  be  an  anny,  or  yrly  sum  Consideni- 
of  & ,  durg  the  life  of  the  vendor,  commencg  from  the ^qi^  for 
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vendor's      day  of ,  &  payable  to  him  by  eql  qtrly  paymts,  clear  of  all 

by^mort-      dedons  except  income-tax,  the  first  paymt  to  be  made  on  the 

gage,  ke.     (Jay  of next,  in  case  the  vendor  shl  be  then  livg,  & 

the  paymt  of  such  anny  shl  be  seed,  by  mtge,  dc,  as  inform  n.,  oTi 
**  by  the  pchase  of  an  anny  of  like  amt  from  the  Govemmt  or 

the Co  for  the  life  of  the  vendor,  wch  shl  be  accepted  as 

sufift,  witht  any  lien  or  chge  upon  the  sd  hds  &  premes,  or  any 

other  secy." 

Diminution      V.  This  contract  shl  not  be  vacated  or  affected  by  any  loss 

httvaiue!^  or  damage  to  the  sd  premes  by  fire  (6),  tempest,  or  orwise,  or 

any  diminon  or  increase  in  the  value  thof  from  any  cause 

whatever  (other  than  the  wilful  neglect    or  default  of  the 

vendor)  wch  may  take  place  at  any  time  betn  the  date  hrof  & 

the  complon  of  the  pchase. 

Special  VI.  Thb  whole  of  the  ppty ,  with  the  goodwill  of  the  business, 

on^sjurof    ^s  ^^^d  as  a  going  concern,  the  pchaser  takg  upon  himself  the 

business  as  debts  &  liabilities  of  the  vendor  in  pt  paymt  of  the  pchase-moy, 

Srnf  the     as  hinafter  mentd.     The  furniture,  fittgs,  &  fixtures  in  the 

purchaser    gjj^p  ^  warehouse  in Street,  &  the  stk  of  manufactured 

taking  on  .^  ' 

himself  the  articles  at  the  factory,  &  in  the  shop  &,  warehouse,  shl  betaken 

fiabUities.  *  P^  ^^^  '^y  ^^^  pchaser  at  a  valuon.  The  sale  shl  include  the 
book  &  other  debts  owing  to  the  vendor,  &  the  benefit  of  all 
orders  and  contracts  remaing  imexted  at  the  time  fixed  for  the 
complon  of  the  sale,  wch  shl  resply  in  like  mner  be  pd  for  by 
the  pchaser  at  a  valuon  (due  allowce  being  made  for  bad  & 
doubtful  debts).  The  amt  of  the  debts  owing  by,  &  other 
liabilities  of  the  vendor  as  they  may  exist  at  the  time  fixed  for 
complon  (such  amt  in  case  of  diffce  to  be  ascertained  by 
valuon),  shl  be  allowed  in  redon  of  the  pchase-moy.  The 
pchaser  shl  take  upon  himself,  &  indemnify  &  secure  the 
vendor  agst  such  contracts,  debts  &  liabilities  (the  parlars  thof 
being  specified  in  a  list  or  schdle),  both  by  his  psonal  covt,  & 
by  a  mtge  &  deposit  of  the  title-deeds  of  the  ppty  sold,  with 
pper  powers,  includg  power  in  case  of  default  to  take  posson  & 
sell  the  ppty  (exclusive  of  chattels  psonal  within  the  Bills  of 

(a)  It  seems  that  this  would  not  create  a  liability  to  snccession  duty  on 
the  vendor's  death,  see  per  Lord  Westbury,  C,  Flayer  ▼.  Banket,  3  De 
D.  J.  &  S.  306,  312,  better  reported  33  L.  J.  Ch.  1  j  nor  to  estate  duly. 
Finance  Act,  1894,  s.  3  (1). 

(6)  As  to  fire  insurances,  see  p.  269,  note. 
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Sale  Acts)  such  mtge  &  indemnity  to  be  prepared  by  &  at  the 
expse  of  the  vendor, 
yn.  The  pchaser  shl  be  at  liberty  at  any  time  to  enter  into  PurcbaBcr 

to  be  let 

posson  of  Buch  pt  of  the  premes  as  is  in  hand,  but  such  entry  ^^^  poesea- 
shl  not  be  deemed  to  be  an  acceptce  by  him  of  the  title,  or  a  «oa  before 

_         -       completiou 

waiver  of  any  objon  or  requon  wch  he  may  then,  or,  but  for  (<.). 
each  entry,  might  thrafter  have  made  in  respt  of  the  title  or 
orwise.    Add  other  provons  wch  may  be  applicable  as  at  p.  840, 
clause  8,  dt  see  clause  in  brackets  at  the  end  of  the  next  form, 

vra.  If  the  counsel  of  the  pchaser  shl  be  of  opinion  that  a  Avoiding 
good  title  cannot  be  made  to  the  whole  of  the  premes,  &  the  tJSe'not 
defect  of  title  is  not  such  as  is  hinbfe  made  the  subjt  of  com-  approved, 
penson,  the  pchaser  shl  not  be  bound  to  complete  the  pchase  gjon  where 
as  to  any  pt  to  wch  a  good  title  can  be  made,  but  the  contract  JJJ;^^^ 
shl  at  his  option  be  wholly  void,  &  the  vendor  shl  thrupon  possession, 
repay  to  the  pchaser  the  deposit,  togr  with  all  expses  pd  or 
sustained  by  him  in  the  investigon  of  the  title  or  orwise  in 
respt  of  the  sd  intd  sale,  but  witht  any  intt  up  to  the  avoidce 
of  the  contract  or  other  compenson.     And  the  premes  shl  in 
such  case  be  a  secy  to  the  pchaser  for  the  repaymt  of  all  such 
moys,  with  intt  thron,  at  the  rate  of  5  p.c.  p.a.  from  the  time 
of  the  avoidce  of  the  contract.     [And  in  case  the  pchaser  shl 
have  entd  into  posson  or  rect  of  the  rents  of  the  premes,  or  any 
pt  thof,  he  shl  immedly  on  the  avoidce  of  the  contract,  or  as 
soon  thrafter  as  the  moys  due  to  him,  as  last  afsd,  shl  have 
been  duly  pd  &  satisfied,  give  up  posson  of  the  premes  to  the 
vendor,  &  shl  acct  to  him  for  the  net  rents  &  profits  (if  any) 
reced  by  him,  after  deductg  outgoings ;   but  the  pchaser,  in 
case  be  shl  have  taken  actual  posson  of  the  premes,  shl  not  be 
liable  to  pay  an  occupon  rent,  or  be  entled  to  any  allowce  on 
acct  of  outgoings  or  orwise  in  respt  thof.] 

IX.  If  the  vendor  shl  fail  to  deduce  a  good  title  to  the  whole  Avoiding 
of  the  sd  premes  accdg  to  this  agrmt,  &  the  defect  of  title  is  ^uenot " 
not  such  as  is  hinbfe  made  the  subjt  of  compenson,  the  pchaser  approved, 
shl  not  be  bound  to  complete  the  pchase  as  to  any  pt  to  wch  a  purchaser 
good  title  can  be  made,  but  shl  be  entled  at  his  option  eir  to  cpmpensa- 

*■  tion  or 


(e)  As  to  tke  procedure  as  to  the  payment  of  the  parchase-money  and 
othervvise,  where  the  purchaser  has  been  let  into  possession  before  com- 
pletion, see  Greenwood  v.  Turner,  [1891]  2  Ch.  144. 


option  to 
take  title. 
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Time 
eswnoe  of 
oontncton 
d«foult  of 
Tsndor. 


Time 
essence  of 
oontiact  on 
default  of 
eitber 
pwriy. 


Liquidated 
damages 
on  default 
of  either 
party  (a). 


Reserva- 
tion to 


accept  sach  title  as  the  vendor  may  be  able  to  make,  or  by 
notice  in  writg  to  the  vendor  to  annul  the  contract,  &  thrapon 
to  recover  from  the  vendor  all  expses  pd  or  sustained  by  the 
pchaser  in  the  investigon  of  the  title,  or  orwise  in  respt  of  the 

sd  intd  sale,  togr  with  the  further  sum  of  £ ,  as  liquidated 

&  ascertained  damages  for  the  breach  of  the  contract  on  the  pt 
of  the  vendor,  &  not  as  a  penalty. 

X.  If  the  vendor  shl  not  deliver  an  abstract  of  his  title  to 
the  pchaser,  or  his  solor,  at  or  bfe  the  expiron  of  one  calr 
month  from  the  date  hrof ,  or  shl  not  deduce  a  good  &  market- 
able title  to  the  premes  to  the  satisfon  of  the  counsel  of  the 

pchaser  bfe  the  expiron  of  calr  months  from  the  date 

hrof,  then  &  in  eir  of  the  sd  cases  this  contract  shl  be  wholly 
void  [shl  be  voidable  at  the  option  of  the  pchaser,  provd  that 
such  option  be  decld  in  writg  to  the  vendor  within  1  calr 
month  after  the  expiron  of  such  last-mentd  time],  it  being  the 
intention  of  the  pties  hto  that  in  such  case  time  shl  be  of  the 
essce  of  this  contract,  &  the  jurisdon  of  any  ct  to  enforce  the 
same  wholly  barred.  And  the  vendor  shl  thrupon  repay  to  the 
pchaser  the  sd  deposit  of  £ ,  &c.,  see  clause  vm.,  above. 

XI.  If  the  pchase  shl  not  be  in  all  respts  completed  on  the 

sd  — ■-  day  of ,  then  this  contract  shl,  as  agst  the  pty 

through  whose  neglect  or  default  such  non-complon  shl  have 
happened,  be  voidable  at  the  option  of  the  other  pty,  provd 
that  such  option  be  decld  in  writg  to  the  pty  in  default  within 
1  calr  month  after  the  sd day  of ,  it  being  the  in- 
tention of  the  pties  hto  that  in  such  case  time  shl  be  of  the 
essce  of  this  contract,  &  the  jurisdon  of  any  ct  to  enforce  the 
same  wholly  barred.  And  in  such  case  all  expses  pd  or 
sustained  by  the  pty  not  in  default  in  the  dedon  or  investigon 
of  the  title  or  orwise  in  relon  to  the  premes  shl  be  repd  to  him 
on  demand  by  the  pty  in  default. 

xn.  And  for  the  due  pformce  of  the  sevl  stipulons  &  agrmts 
hinbfe  contd  on  the  pt  of  the  vendor  &  pchaser  resply,  each 
of  them  the  sd  pties  doth  hby  bind  himself  unto  the  other  of 

them  in  the  sum  of  £ ,  to  be  considered  as  liquidated  & 

ascertained  damages,  &  not  as  a  penalty. 

xin.  In  case  the  premes  hby  agrd  to  be  sold  shl  at  any  time 

(a)  Such  a  clause  as  this  is  of  very  doubtful  utility;  see  aboye^  p.  220, 
note. 
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hrafter  durg  the  lives  &  life  of  the  vendor  &  the  pchaser,  &  rendor  of 
the  chn  now  livg  of  the  vendor,  &  the  survors  &  survor  of  pr^-emp- 
such  psons,  or  within  21  yrs  after  the  death  of  such  survor  (6),  *»<>»  i^  a 
cease  to  be  used  for  the  pposes  for  wch  the  same  were  sold  oTent. 
as  afsd,  the  rt  or  option  of  pre-emption  or  repchase  thof ,  at 
a  valuon  to  be  made  by  two  indifferent  psons,  one  to  be 
chosen  by  each  pty,  or  their  umpire,  or  in  case  of  default 
by  eir  pty  to  nominate  a  valuer  within  21  days  after  being 
required  in  writg  so  to  do  by  the  other  pty,  then  by  the  valuer 
nominated  by  such  last  named  pty  alone,  shl  be  reserved  & 
seed  to  the  vendor,  his  hrs  &  assns,  the  owner  or  owners  of 

the este,  or  (in  the  event  of  such  este  havg  become  severed 

or  divided  in  ownership)  the  larger  pt  in  value  of  such  este, 

in  nmer  follg  (that  is  to  say),  the  pchasers,  their  hrs  or  assns, 

shl  forthwith,  or  as  soon  as  may  be  after  the  premes  shl  cease 

to  be  used  as  afsd,  make  to  the  pson  or  psons  last  afsd  an 

offer  in  writg  of  the  rt  or  option  of  repchasg  the  premes  at 

such  valuon  as  afsd,  wch  offer  shl  be  open  for  acceptce  !or 

6  calr  months  from  the  time  of  the  same  being  made  (not 

being  later  than  the  expiron  of  such  21  yrs  as  asfd),  &  the 

pchasers,  their  hrs  or  assns,  shl  not  be  at  liberty  to  sell,  let 

or  orwise  dispose  of  or  deal  with  the  premes  or  any  pt  thof, 

for  any  ppose  save  as  afsd,  unless  such  pson  or  psons  shl 

decline  such  offer,  or  shl  neglect  or  fail  to  accept  the  same 

within  such  time,  but  in  the  event  of  such  offer  being  so 

declined  or  not  accepted,  the  pchasers,  their  hrs  or  assns,  shl 

thenceforth  be  at  liberty  to  sell,  let,  or  orwise  dispose  of  or 

deal  with  the  premes  for  such  pposes  as  they  may  think  fit, 

free  from  the  restrons  contd  in  this  clause,  but  subjt  nevs  to 

the  restrons  &  stipulons  next  hinafter  contd,  wch  are  to  be  at 

all  times  hrafter  bindg  on  the  pchasers,  their  hrs  &  assns 

(that  is  to  say),  That  no  act  or  thing  shl  at  any  time  hrafter  Restrictire 

be  done  in  or  upon  the  premes  or  any  pt  thof,  wch  shl  or  may  ^^^^^ 

be  or  grow  to  the  annoyce,  nuisce,  or  damage  of  the  vendor,  of  premises 

his  hrs  or  assns,  or  his  or  their  lessees  or  tenants,  or  any  of  ^''^' 

them,  or  wch  may  be  calculated  to  depreciate  or  lessen  the 

(h)  Ab  to  the  necessity  for  this  restriction  of  the  right  of  pre-emption,  see  Right  of 
Londofi  4"  Bouth  Western  Rail.  Co,  y.  Oomm,  20  Ch.  D.  562.  It  might  be  pre-emp- 
Utter  to  enbfltitate  the  lives  of  the  royal  famUy,  as  at  p.  823.  ^^^^ 

(e)  For  other  reetrictiye  provisions  of  this  natnre,  see  Conditions  of 
^ihB,  pp.  291  et  seq. 
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Reserrft- 
lion  to 
vendor  of 
rights  of 
altering 
buildings 
and  right 
to  lights 
(a). 


Costs  of 
agreement. 


Vendors' 
costs  to  be 
paid  by 
purchaser 

(ft). 


Incorpora- 
tion of 
common 
conditions 
of  sale  of  a 
proyincial 
law  society 


value  of  the  afed  este  of  the  vendor  or  any  pt  thof  as  resi- 
dential ppty. 

XIV.  The  vendor  reserves  to  himself,  his  hrs  &  assns,  &  his 
&  their  lessees,  full  liberty  to  alter  or  rebuild  at  any  time 
hrafter  any  of  the  houses  or  bldgs  on  the  south  or  west  side  of 
the  premes  hby  agrd  to  be  sold,  &  eir  on  the  site  of  the  existg 
bldgs  or  on  any  other  pt  of  the  ground  held  with  the  same 
resply,  &  with  all  such  windows  &  opengs  for  light  &  air, 
&  in  such  mner  in  all  respts  as  he  or  they  may  think  fit, 
witht  any  consent  whatever  on  the  pt  of  the  pchasers,  their 
hrs  or  assns,  being  required  to  any  such  alteron  or  rebldg,  or 
any  rt  on  their  pt  to  object  thto  or  claim  compenson,  on  the 
ground  of  any  interferce  with  the  access  of  light  &  air  to  the 
premes  hby  agrd  to  be  sold  or  orwise,  &  no  windows  or  lights 
now  existg,  or  wch  may  hrafter  be  placed  in  any  such  houses 
or  bldgs,  or  the  access  of  light  or  air  thto,  shl  at  any  time 
hrafter  be  in  any  mner  stopped,  obstructed,  or  interfered  with 
by  the  pchasers,  their  hrs  or  assns,  or  their  lessees  or  tenants. 

XV.  The  costs  of  &  incidental  to  the  preparon  &  exon  of 
this  agrmt  in  duplicate  shl  be  borne  &  pd  by  the  vendor  & 
pchaser  eqlly. 

XVI.  All  the  costs,  chges,  &  expses  incurred  by  the  vendors 
of  &  relatg  to  the  preparg,  engrossg,  &  executg  this  agrmt,  & 
the  preparg  &  fair  copyg  the  abstract  &  deducg  &  verifying 
the  title,  &  the  perusg,  approval,  &  exon  of  the  assurce  &  any 
other  deeds  or  orwise  in  relon  to  the  psnt  sale,  shl  be  borne  & 
pd  by  the  pchaser,  who  shl  also  pay  the  chges  of  the  surveyo: 
employed  by  the  vendors  to  survey  &  report  upon  the  ppty,  (yr, 
"  the  pchaser  shl  on  complon  pay  the  chges  of  the  vendors' 
solors  accdg  to  scale  &  the  pper  chges  of  the  vendors'  surveyor 
in  relon  to  the  sale." 

XVII.  This  agrmt  shl  be  deemed  to  incorporate  the  common 

form  Condons  of  the Law  Society  (a  copy  whcf  is  hrunto 

annexed),  so  far  as  the  same  are  applicable  to  a  sale  by 
private  contract,  but  so  that  in  case  of  any  variance  or  incon- 
sistency the  provons  of  this  agrmt  shl  prevail. 

(a)  Compare  the  form  in  Conditions  op  Sale,  p.  298,  and  eee  note  thereto. 

(6)  See  another  form,  throwing  aU  costs  on  the  pnrchaser,  in  Precedent 
v.,  at  p.  325. 

(c)  For  a  form  of  agreement  for  sale  by  private  contract,  referring  to 
conditions  of  sale  by  auction,  see  p.  232. 


CONVEYANCES    ON    SALE. 


RECITALS  (d). 


AaSUBANCES,  Jcc. 

I.  Whas  by  an  indre,  dated,  &c.  &  made  betn,  pties,  the  CJoDTejaaoe 
hds  hby  assured  (e)  [togr  with  other  hds]  were  grted  to  the  by  gmt 

use  of,  Ac.  (general  in 
_^ fonn). 

(d)  See  1  Dav.  Prec.,  pp.  44  et  seg. ;  Elph.  Introd.  59.    For  other  forms  of   Aa  to 
recitals  specially  adapted  to  mortgages  and  settlements,  see  those  headings,  recitals. 
In  framing  recitals  the  possibility  of  their  hereafter  becoming  asefnl  as 
evidence  in  support  of  the  title  should  often  be  considered ;  see  as  to  this  the 

V.  &  P.  Act,  1874,  s.  2  J  Bolton  v.  London  School  Board,  7  Ch.  D.  766  (a  strong 
dedfiion)  ;  Re  Marsh,  24  Ch.  D.  11.  As  to  estoppel  by  recital  see  Clarke  ▼. 
Hall,  24  L,  B.  (Ir.)  316 ;  Elph.  N.  &  C,  Interp.  p.  140  et  seq.  The  practice  of 
making  deeds  supplemental  to  prior  deeds  so  as  to  save  recitals  (as  in  the 
case  of  endorsed  deeds),  has  of  late  come  considerably  into  use  in  some 
cases,  mainly  in  consequence  of  the  Cony.  Act,  1881,  s.  53 ;  see  ir^ra.  Deeds. 

(e)  The   word    ''assured"   is    used   here    and  elsewhere  instead  of  Mode  of 

"  grted,"  &c.,  as  being  of  general  import,  and  applicable  to  any  convey-   [t^^^ 
anoe,  whether  by  gprant,  assignment,  appointment,  bargain  and  sale,  or   matter  of 
otherwise.    The  short  form  **  hby  assured,"  is  for  the  most  part  used   con^«y- 

inatead  of  **  hinafter  expd  to  be  hby  assured,"  or  "  hinafter 

descd  &  intd  to  be  hby  assured  ;  "  but  the  latter  forms  are  often 
used  in  practice.  Where  several  sets  of  parcels  derived  under  different 
titles  are  to  be  conveyed  by  the  same  deed,  but  by  different  modes,  e.^., 
one  by  grant  and  another  by  appointment,  it  may  be  convenient  to  use  the 
distinctive  words  **  grtd,"  **  appted,"  or  as  the  case  may  be,  instead  of 
"assured ;  "  if  they  are  aU  conveyed  together,  they  may  be  described 

in  the  parcels  as,  "  First  all  that,  &c.,  &  Secondly  all  that,  &c." 
and  referred  to  as  **  the  hds  first  [oTy  secondly]  hinafter  assured." 

By  means  of  the  provision  in  the  Conv.  Act,  1881,  s.  49,  that  the  word   As  to  use 
"  grt  "  is  not  necessary  in  a  conveyance  of  hereditaments  (which  however   J,  ^        „ 
is  merely  a  declaration  of  the  previous  law),  and  by  the  use  of  the  word 
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The  same  II.  Whas  by  an  indre,  dated,  &c.,  &  made,  &c.,  [after  recitg 
in^lb^*'  (among  other  things)  that,  or,  **to  the  effect  that,"  or,  "after 
Variation  recitals  whby  it  appeared  that,"  <tc.,  it  is  by  the  indre  now  in 
reciSu        recital  witsd  that]  in  conson  of  the  sum  of  £ pd  by  the  sd 

B.  to  the  sd  A.,  or,  "for  the  conson  thrin  mentd,"  the  sd  A. 

grted  unto  the  sd  B.,  his  hrs  &  assns,  the  hds  hby  assured 

[togr  with  other  hds]  to  hold  the  same  onto  &  to  the  use  of 

the  sd  B.,  his  hrs  &  assns. 
Conveyance      ni.  Whas  by  an  indre,  dated,  &c.,  &  made,  &c.,  the  hds 
W  d^ww    ^^y  assured  were  assured  to  such  uses  &  in  such  mner  as  the 
(general  in   sd  B.  shd  by  deed  appt,  &  in  default  of  such  apptmt  to  the  use 
orm   o .     ^j  ^j^^  ^^  jj  ^  j^.^  assns  durg  his  life,  with  remr  to  the  use  of 

the  sd  C.  &  his  hrs  [or,  exs  &  ads]  durg  the  life  of  the  sd  B., 

in  trust  for  the  sd  B.  &  his  assns,  with  remr  to  the  use  of  the 

sd  B.,  his  hrs  &  assns. 

Leaaeand        lY.  Whas  by  an  indre  of  rele,  dated,  &c.,  grounded  on  a 

wiT^e  or  l^ase  for  a  yr,  &  made  betn,  &c.,  &  by  a  fine  levied  by  the  sd 

recoveiy      to  the  sd in  or  as  of term  in  the yr  of  the 

form).  "  reign  of  His  Majesty,  &c.,  &  by  a  declon  of  the  uses  of  the  sd 
fine  contd  in  the  sd  indre  of  rele,  [or,  by  a  common  recovery 
duly  suflfered  in  psuance  of  the  same  indre  of  rele  in  the  Ct  of 

Common  Pleas  in term  in  the  sd  yr]  the  hds  hby  assured 

were  assured  to  the  use  of,  &c. 

Lease  and        V.  Whas  by  an  indre  of  apptmt  &  rele,  dated,  &c.,  grounded 

app^t*"^  so  far  as  the  same  operated  as  a  rele  on  a  lease  for  a  yr,  & 

ment  made,  &c.,  if  the  recital  is  parlar  iji  fonn,  "  the  sd  A.  appted 

that  the  hds  hby  assured  shd  thenceforth  go  &  remain  to  the 

uses  thinafter  decld  concemg  the  same,  &  by  the  indre  now  in 

recital  the  sd  A.  reled  unto  the  sd  B.  &  his  hrs  the  sd  hds  & 


"  convey  "  in  the  forms  in  the  fourth  schedule  to  the  Act,  ooapledwith 
section  57  (declaring  that  those  forms  and  deeds  using  expressions  to  the  like 
effect  shall  be  "  sufficient"),  the  latter  word  has  acquired  an  appropriateness 
as  a  term  of  art  which  it  did  not  previously  possess  ;  and  it  may  properly  be 
used,  if  preferred,  instead  of  **  grt,"  or  "  assn  "  in  a  conveyance  of  any 
kind  of  property  except  in  the  cases  mentioned  in  Elphin.  Introd.  87 ;  but 
the  fact  that  the  word  **  COnvey  "  is  used  in  the  Act,  with  the  aid  of  the 
interpretation  clause  (s.  2),  in  a  still  larger  sense,  so  as  to  apply  even  to  an 
appointment,  or  a  lease,  or  a  covenant  to  surrender,  is  not  of  course  a  reason 
for  extending  the  use  of  the  word  in  deeds  in  that  manner. 

(a)  This  and  the  next  five  forms  of  recital  of  old  modes  of  conveyance, 
though  still  occurring  frequently  in  abstracts,  can  now  rarely  be  wanted  in 
practice ;  but  their  retention  seems  desirable. 
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premes,  to  hold  the  same  onto  the  sd  B.  &  his  hrs,  to  the  use, 
^-f  ifg^nl  inform,  "  the  hds  hby  assured  were  assured  to  the 
use,  &c." 

VI.  Wqas  by  an  indre  of  rele  &  assnmt,  dated,  &c.,  grounded  Lease  and 
80  far  as  the  same  operated  as  a  rele  on  a  lease  for  a  yr,  &  i^a^W 
made,  &c.,  the  hds  hby  grted  were  assured  to  the  use,  &c.,  &  meat 
the  hds  hby  assned,  were  assned,  &c. 

vn.  Whas  by  an  indre  of  statutory  rele,  dated,  &c.,  &  made,  Stotutoiy 
&c.,  the  hds,  &c.,  were  assured,  &c.  ^*^ 

vni.  Whas  by  an  indre  of  bargain  &  sale  duly  enrolled  Bargain 
psnant  to  the  statute  in  that  behalf,  dated,  &c.,  &  made,  &c.      broiled. 

IX.  Whas  by  an  indre,  dated,  &c.,  &  made,  &c.,  for  the  Covenant 

conson  thrin  mentd,  the   sd  A.  covted  with  the  sd  B.  to  *<^"""^" 

der  copy- 
surrender  the  hds  hinafter  covted  to  be  surrendered  to  the  use  holds. 

of,  &c. 

X.  Whas  [at  a  ct  holden  for  the  manor  of  in  the  coy  Sorrender 

of ],  on  the day  of ,  the  hds  hinafter  covted  to  hoi^^' 

be  surrendered  were  [psuant  to  the  afsd  covt  in  that  behalf] 
surrendered  by  the  sd  A.  [out  of  ct]  into  the  hands  of  the 

lord  of  the  sd  manor  of ,  to  the  use  of  the  sd  B.,  his  hrs 

&  assns,  at  the  will  of  the  lord,  accdg  to  the  custom  of  the  sd 
manor  of . 

XI.  Whas  [at  a  ct  holden  for  the  manor  of in  the  coy  Admit- 

of ],  on  the day  of ,  the  sd  A.  was  [out  of  ct]  ^^h^dg. 

admitted  tenant  to  the  hds  hinafter  covted  to  be  surrendered 

to  hold  at  the  will  of  the  lord,  accdg  to  the  custom  of  the  sd 
manor  of . 

xn.  Whas  the  sd  copyhd  premes  were  on  the day  of  Surrender 

duly  surrendered  to  the  use  of  the  sd  A.,  his  hrs  &  assns  J^^fc^f^oVt 

[psuant  to  the  afsd  covt  in  that  behalf],  &  the  sd  A.  was  on  the  form), 
same  day  duly  admitted  tbto. 

xni.  Whas  under  or  by  virtue  of  an  indre,  dated,  &c.,  or  as  General 
the  case  may  be,  the  hds  hby,  &c.,  were  assured  to  or  became  ™^Qp. 
Tested  in  the  sd  A.  for  an  este  of  inhance  in  fee  simple.  ance. 

XIV.  Whas  by  an  indre,  dated,  &c.,  &  made,  &c.,  in  conson  Mortgage 

of  the  sum  of  £ pd  by  the  sd  B.  to  the  sd  A.,  [the  sd  A.  ^J^^idL 

covted  with  the  sd  B.  for  paymt  to  the  sd  B.,  his  exs,  ads,  or 

assns,  of  the  sum  of  £ ,  with  intt  for  the  same  at  the  rate 

thrin  mentd,  on  the day  of then  next,  &  in  case  of 

default  in  paymt  thof  for  pajnnt  to  him  or  them  thrafter  of 
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Mortgage 
of  lease- 
holds by 
demise  or 
assignment 
to  two 
mortgagees. 


Mortgage 
of  copy- 
holds; 


Condition.il 
surrender 
of  copy- 
holds by 
way  of 
mortgage. 


intt  thron  half-yrly  as  thrin  expd.  And  by  the  same  indre  (a)] 
the  hds  hby  assured  were  [togr  with  other  hds]  conveyed  & 
assured  by  the  sd  A.  unto  &  to  the  use  of  the  sd  B.»  his  hrs  & 
assns,  subjt  to  a  provo  for  the  redmon  thof  upon  paymt  to 

the  sd  B.,  his  exs,  ads,  or  assns,  of  the  sum  of  £ ,  with 

intt  for  the  same  at  the  rate  &  on  the  day  thrin  mentd,  or, 
**as  afsd,"  [or,  by  way  of  mtge  for  securg  the  paymt  to  the 

sd  B.,  his  exs,  ads,  or  assns,  of  the  sum  of  £ ,  with  intt 

for  the  same,  as  thrin  expd] :  [And  it  was  thby  provd,  &c., 
add,  if  need  he,  recital  of  power  of  sale  or  other  clauses  tech  are 

materi€U.2 

XY.  Whas  by  an  indre,  dated,  &c.,  &  made,  &c.,  in  conson, 
&c.,  [recite  covt  for  paymt  if  material,  as  in  last  for7n\,  the 
premes  comprd  in  the  hinbfe  recited  indre  of  lease  were  assned 
[demised]  by  the  sd  A.  unto  the  sd  B.  &  C,  their  exs,  ads,  & 

assns,  for  the  residue  of  the  sd  term  of yrs  grted  by  ttie 

sd  lease  [except  the  last  day  thof]  subjt  to  a  provo  for  the 
redmon  thof  on  paymt  to  the  sd  B.  &  C,  or  the  survor  of  them, 
or  the  exs  or  ads  of  such  survor,  their  or  his  assns,  of  the  sum 
of  £'  —  with  intt,  &c.  [or,  by  way  of  mtge  for  securg,  &c., 
see  lastfomi]  :  [And  the  sd  A.  thby  decld  himself  a  tree  of  the 
nominal  reversion  thby  reserved  of  the  same  premes  for  the 
sd  mtgees  subjt  to  such  equity  as  might  for  the  time  being 
be  subsistg  by  virtue  of  the  provo  for  redmon  thinbfe  contd]: 
[And  it  was  thby  provd,  &c.,  recite  any  other  clauses,  as  the 
power  of  sale,  or  in  a  mtge  to  sevl,  thejt  acct  clause,  if  nuzieriaLI 

XVI.  Whas  by  an  indre,  &c.,  in  conson,  &c.,  [y-ecite  covt  for 
paymt,  if  material,  as  in  form  xrv.]  the  hds  hinafter  covted  to 
be  surrendered  were  covted  to  be  surrendered  bv  the  sd  A.  to 
the  use  of  the  sd  B.,  his  hrs  &  assns,  subjt  to  a  condon  for 
makg  void  the  same  surrender  on  paymt  to  the  sd  B.,  his  exs, 

ads,  or  assns,  of  the  sum  of  £ with  intt  for  the  same  in 

the  meantime  at  the  rate,  &  on  the  day  thrin  mentd,  [or,  by 
way  of  mtge  for  securg,  &c.,  as  above,  form  xiv.] :  [And  it  was 
thby  provd,  &c.,  see  last  form]' 

XVII.  Whas  on  the day  of ,  in  conson,  &c.,  the  hds 

hinafter  covted  to  be  surrendered,  or,  **  the  sd  copyhd  hds," 

(a)  In  a  conveyajice  on  sale  it  is  not  usually  necessary  to  recite  the 
covenant  for  payment,  or  anything  more  than  the  conveyance  subject  to 
redemption. 
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were  duly  surrendered  by  the  sd  A.  to  the  use  of  the  sd  B.,  his 
hrs  &  assns,  subjt  to  a  condon,  as  in  last  form,  or,  **  subjt  to  a 
Condon  for  makg  void  such  surrender  psuant  to  the  hinbfe 
recited  indre  of  mtge." 

xvm.  Whas  by  an  indre,  dated,  &c.,  &  made,  &e.,  {reciU  Mttrt<ji«?eof 
cod  for  paymt  if  material,  see  form  xrv.] :  the  freehd  hds  hby  cc^hoWB, 
assured  [togr  with  other  freehd  hds],  were  assured  by  the  sd  ?"?/•***" 
A.  onto  &  to  the  use  of  the  sd  B.  (b),  his  hrs  &  assns,  &  the 
premes  comprd  in  the  (c)  hinbfe  recited  indre  of  lease,  were 
assned  [demised]  by  the  sd  A.  unto  the  sd  B.,  his  exs,  ads,  & 
assns,  for  the  residue  of  the  sd  term  of  yrs  grted  by  the  sd 
lease  [except  the  last  day  thof],  subjt  as  to  all  the  sd  freehd  & 
leasehd  premes  to  a  prove  for  the  redmon  thof  on  paymt  to 

the  sd  B.,  his  exs,  ads,  or  assns,  of  the  sum  of  £ ,  with 

intt  thron  at  the  rate,  &  on  the  day  thrin  mentd :  [And  it  was 
thby  agrd  that  the  sd  A.  shd  thenceforth  stand  possed  of  the 
nominal  revon  thby  reserved  of  the  sd  term  of  yrs  in  the  sd 
leasehd  premes,  in  trust  for  the  sd  B.,  his  exs,  ads,  &  assns, 
snbjt  to  such  equity  of  redmon  as  afsd :]  And  by  the  same 
indre,  the  sd  A.  covted  with  the  sd  B.,  his  exs,  ads,  &  assns, 
to  surrender  the  copyhd  hds  hinafter  covted  to  be  surrendered 
[togr  with  other  copyhd  hds]  to  the  use  of  the  sd  B.,  his  hrs 

4;  assns,  accdg  to  the  custom  of  the  manor  of ,  in  the  coy 

of ,  subjt  to  a  condon  for  makg  void  the  same  surrender 

correspondg  with  the  prove  for  redmon  thinbfe  contd  as  afsd  : 
[And  it  was  thby  provd,  &c.,  recite  any  other  clauses,  such  as  the 
power  of  sale,  or  jt  acct  clause  in  a  mtge  to  sevl,  wch  may  be 
materialJ} 

XIX.  Whas  by  an  indre  dated,  &c.,  &  made,  &c.,  the  freehd  The  same 
hds  hby  assured,  were  [togr  with  other  hds]  assured  by  the  flj^^ 
sd  A.  to  the  use  of  the  sd  B.,  his  hrs  &  assns,  &  by  the  same 
indre,  the  leasehd  hds  hby  assured  were  assned  [demised]  by 
the  sd  A.  to  the  sd  B.,  his  exs,  ads,  &  assns,  for  the  residue  of 
the  term  for  wch  the  same  are  held,  [except  the  last  day  thof, 
&  the  sd  A.  thby  decld  himself  a  tree  for  the  sd  B.  of  the 

(&)  For  a  mortgage  to  several,  b&j,  here  and  subsequently^  ''  B.  G.  & 

D.,  their,  &c." 

(e)  For  seyeral  leases,  say,  "  respive  hinbfe  recited  indres  of 
lease,"  and  subsequenUy, "  respive  terms  of  yrs,*'  and  80  on. 

K.B. — ^VOL.   I.  A   A 
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nominal  revon  thby  reserved  of  the  sd  leasehd  premes  as  afsd,] 
&  the  copyhd  hds  hby  covted  to  be  surrendered  were  covted  to 
be  surrendered  by  the  sd  A.  to  the  use  of  the  sd  B.,  his  hrs  & 
assns,  by  way  of  mtge  for  secnrg  the  paymt  to  the  sd  B.,  his 

exs,  ads,  or  assns,  of  the  sum  of  £ ,  with  intt  thron  at  the 

rate,  &  on  the  day  thrin  mentd. 
statutory        XX.  Whas  by  an  indre  of  statutory  mtge  dated,  &c.,  &  made, 
S  ft^^ds  ^^'9  *^®  ^^s  '^^y  assured  were  assured  by  the  sd  A.  to  the  use 
or  leaM-      of  the  sd  B.  in  fee  simple,  [to  the  sd  B.,  his  exs,  ads,  &  assns, 

*^  '  ^**  *     for  the  residue  of  the  sd  term  of yrs,  [except  the  last  day 

thof]  ]  for  securg  paymt  to  the  sd  B.  of  the  ppal  sum  of  £ , 

with  intt  thron  at  the  rate,  &  on  the  day  thrin  stated. 

Mortgage         xxi.  Whas  by  an  indre,  &c.,  the share,  &  all  other,  if 

o^^person-  ^^^^  ^^  share  &  intt  to  wch  the  sd  A.  was  entled  in  revon  or 
expectcy  under  the  sd  will  of  the  sd  X.  or  orwise,  of  &  in  his 
residuary  este,  or  the  trust  funds  &  ppty  representg  the  same, 
or  as  the  case  may  he,  were  [togr  with  other  ppty],  assned  by 
the  sd  A.  to  the  sd  B.,  his  exs,  ads,  &  assns,  by  way  of  mtge, 

for  securg  the  sum  of  £ &  intt. 

Further  XXII.  Whas  by  an  indre,  &c.,  in  conson  of,  &c.,  the  sd  A. 

^  ^^^^'        chged  the  sd  hds  comprd  in  the  sd  indre  of  mtge  of  the 

day  of with  the  paymt  to  the  sd  B.,  his  exs,  ads,  or 

assns,  of  the  further  sum  of  £ with  intt  for  the  same  as 

thrin  mentd. 
Transfer  of       xxHi.  Whas  by  an  indre,  &c.  [after  recitals  whby  it  appeared 
^^^^2|^^    that  there  was  then  due  from  the  sd  A.  to  the  sd  B.  upon  the 

and  lease-    secy  of  the  sd  mtge  [&  further  chge],  the  ppal  sum  of  £ 

with  some  intt  (6),  it  is  by  the  indre  now  in  recital  witned 
that]  in  conson,  &c.,  the  sd  B.  [at  the  reqt  of  the  sd  A.,  t?t^or] 

assned  the  sd  sum  of  £ &  the  intt  [due  &]  to  become  due 

for  the  same,  unto  the  sd  C,  his  exs,  ads,  &  assns,  &  by  the 
same  indre  the  sd  B.  [at  the  like  reqt  of  the  sd  A.]  grted  [& 
the  sd  A.  confirmed]  the  sd  hds  &  premes  comprd  in  the  sd 
indre  of  mtge,  with  the  appurts,  unto  &  to  the  use  of  the  sd 
C,  his  hrs  &  assns,  subjt  to  such  eqty  of  redmon  as  the  same 


(a)  See  the  Conv.  Act,  1881,  s.  26,  and  3rd  schedule. 

(6)  Or  "  and  that  all  intt  on  the  same  had  been  paid  up 
to  the  date  of  the  indre  now  in  recital,"  and  omit  the  words 

"  due  &  '*  on  the  assignment  of  the  interest. 
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premes  were  then  snbjt  to  by  virtue  of  the  sd  indre  of  mtge 
[&  farther  ehge].  Similar  recital,  mutatis  mutandis,  of  assnmt 
ofkaselids. 

XXIV.  Whas  by  an  indre,  &c.,  the  sum  of  £ — r-,  being  the  The  same 
ppal  Biun  then  owing  as  thrin  recited  under  the  sd  mtge  of,  &c.,  ^^^ 

&  the  intt  due  &  to  become  due  for  the  same,  &  the  sd  respive 
freehd  &  leasehd  hds  &  premes  comprd  in  the  sd  mtge  were 
resply  assned,  assured,  &  transferred  by  the  sd  B.  [with  the 
ooncnrrce  of  the  sd  A.,  mtgor"},  to  the  sd  C,  subjt  as  to  the  sd 
hds  to  the  eqty  of  redmon  subsistg  thrin. 

XXV.  Whas  by  an  indre  of  statutory  transfer  of  mtge,  dated,  statutoiy 
&c.,  &  made,  &c.,  the  sd  A.  conveyed  &  transferred  to  the  sd  ^j^L**^ 
B.  the  benefit  of  the  sd  mtge.  (<;). 

xxYi.  Whas  by  an  indre  of  statutory  transfer  of  mtge  &  Statutory 
statutory  mtge,  dated,  &c.,  &  made,  &c.,  after  recitals  whby  ^^^rt- 
it  appeared,  &c.,  in  conson  of,  &g^,  the  sd  A.  conveyed  &  gagecom- 
transferred  to  the  sd  C.  the  benefit  of  the  sd  mtge,  &  by  the    "* 
same  indre  the  sd  A.,  accdg  to  his  este  &  by  diron  of  the  sd 
B.,  conveyed,  &  the  sd  B.  conveyed  &  confirmed  the  hds  hby 
assured  to  the  use  of  the  sd  G.  in  fee  simple  [to  the  sd  C,  his 

exs,  ads,  &  assns,  for  the  residue  of  the  sd  term  of yrs] 

for  securg  paymt  of  the  sum  of  £ ,  with  intt  thron  as  thrin 

mentd. 

xxvn.  Whas  by  virtue  of  divers  mesne  assurces,  acts  in  the  DeToiation 
law,  &  events,  &  ultimately  by  an  indre  dated,  &c.,  &  made,  ^^^J^ 
&c.,  the  ppal  sum  owing  on  the  secy  of  the  sd  indre  of  mtge  (short), 
with  the  intt  thron  has  become  vested  in  the  sd  A.,  &  the  hds 
&  premes  comprd  in  the  sd  indre  of  mtge  [except  certn  pts 

thof  wch  were  in  the  yr sold  &  conveyed  to  the  pchaser] 

have  become  vested  in  the  sd  A.,  in  fee  simple  [or,  for  the 

residue  then  unexpired  of  the  sd  term  of yrs]  subjt  to 

the  equity  of  redmon  subsistg  thrin  on  paymt  of  the  sd  mtge 
debt  &  intt :  And  whas  there  is  now  due  on  the  secy  of  the 

8d  mtge  the  ppal  sum  of  £ ,  with  the  sum  of  £ for 

intt  thron. 

xxvm.  Whas  by  an  indre,  &c.  [describg  the  wife  aa,  "  B.,"  Settlement 
then^'E.,"  being  a   settlemt  made  in  conson  of  the  marre  estate  with 

power  of 
sale. 

(c)  See  the  Ck>iiy.  Act^  1881,  ss.  26-28,  and  3rd  schedule. 
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shortly  aftwds  solemnised  of  the  sd  A.  &  B.]  certn  freehd  estee 
&  hd8>  wch  comprd  the  hds  hhy  assured,  were  limd  &  settled 
[after  the  solemnison  of  the  sd  marre,  &  suhjt  to  a  power  of 
apptmt  wch  was  never  exercised  &  has  now  ceased,  &  to  certn 
estes  &  chges  wch  have  since  ceased  or  beeome.  satisfied]  to  the 
use  of  the  sd  A.  for  his  life  witht  impeachmt  of  waste,  &  after 
his  dece,  &.  after  sevl  limons  wch  have  since  determined  or 
become  incapable  of  takg  effect,  to  the  use  of  the  sd  C,  in  tail 
male,  with  divers  remrs  over,  or,  **  to  certn  uses  by  virtue 
whof  the  sd  A.  is  now  tenant  for  life  in  posson  thof  "  :  And  it 
was  thby  provd,  &c.,  recite  material  pts  of  power  of  sale  at 
length,  or,  "  And  in  the  same  indre  is  contd  a  power  of  sale  of 
the  sd  hds,  wch  is  now  vested  in  the  sd  K.  &  L.,  as  the  -pBiit 
trees  of  the  sd  settlemt,  &  is  exercisable  with  the  consent  of 
the  sd  A.  as  tenant  for  life  thrunder." 

XXIX.  Whas  by  an  indre  of  settlemt,  &c.,  or,  *'the  will 
dated,  &c.,  &  proved,  <&c.,  of  X.  deced,"  the  hds  hby  assured 
(togr  with  other  hds)  were  conveyed  [devised]  &  settled  to  the 
use,  &c.,  set  out  limons  down  to  d  includg  the  limon  to  A,,  the 
vendor,  with  remrs  over,  &  the  sd  settlemt  [will]  contains 
a  power  of  sale  of  the  sd  hds  &  premes  exercisable  by  the 
sd  B.  &  C,  trees,  or  the  survors  or  survor  of  them,  with  the 
consent,  &c.,  or  if  so,  *'  &  the  sd  B.  &  C.  were  thby  appted 
trees  thof  for  the  pposes  of  the  Settled  Land  Acts,  1882  to 
1890." 

XXX.  Whas  under  a  settlemt,  &c.,  or,  "  the  will,  &c.,"  the 
hds  hby  assured  (with  other  hds)  now  stand  limd  &  settled  to 
uses  under  wch  the  sd  A.  is  legal  tenant  for  life  in  posson  thof, 
or,  ''  are  now  vested  in  the  sd  B.  &  G.  upon  trusts  under  wch 
the  sd  A.  is  beneficially  entled  to  the  posson  or  rect  of  the 
rents  &  profits  thof  during  his  life,"  &  the  sd  B.  &  G.  are  the 
trees  of  the  sd  settlemt  [will]  for  the  pposes  of  the  Settled 
Land  Acts,  1882  to  1890. 

XXXI.  And  whas  the  sd  indre  of  settlemt  [will]  contains  no 
power  of  sale  of  the  sd  hds  &  premes  thby  settled  exercisable 
by  or  with  the  consent  or  approval  of  the  trees  thof,  &  no 
trees  were  thby  appted  for  the  pposes  of  the  Settled  Land 
Acts,  1882  to  1890,  or,  "  And  whas  at  the  date  of  the  order 
next  hinafter  recited,  there  were  not  any  trees  of  the  sd 
settlemt  [will]  for  the  pposes  of  the  Settled  Land  Acts,  1882 
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to  1890 : "  And  whas  by  an  order  of  the  Chancery  Divon 

made  by  Mr.  Justice on  the dtfy  of ,  on  the 

applon  of  the  sd  A.  the  sd  B.  &  G.  were  appted  &  are  now  the 
trees  of  the  sd  indre  of  settlemt  [will]  for  the  pposes  of  the  sd 
Acts, 

zxxn.  Whas  by  an  indre,  &c.  [in  conson  of  the  marre  ConvoTanee 
shortly  aftwds  solemnised  of  the  sd  A.  &  B.]  certn  hds  situate  ?^  trust'for 
in  the  coy  of,  &c.,  wch  comprise  the  hds  hby  assured,  were  »!•• 
assured  unto  &  to  the  use  of  the  sd  K.  &  L.,  their  hrs  &  assns, 
upon  trust  [after  the  sd  intd  marre],  &c.,  recite  material  pts  of 
Ae  trust  for  sale  at  lengthy  or,  "  upon  trust  for  sale  with  the 
eonsent  of  the  sd  A.  &  B.,  or  the  survor  of  them,  durg  their, 
his,  or  her  life  [&  aftwds  at  the  discron  of  the  trees  or  tree  for 
the  time  being  of  the  same  indre]." 

xxxni.  Whas    by  an  indre,  &c.,  the  convce,  the  hds  hby  Theeame, 
assured  were  conveyed  to  the  use  of  the  sd  B.  &  C,  their  hrs  ^^"^l^^ 
&  assns,  upon  the  trusts  by  an  indre  of  settlemt  of,  4;c.,  or.,  under 
"the  will,  &c.,"decld  concemg  the  hds  to  be  pchased  under  ^^i[^(y 
a  power  thrin  contd,  being  (amongst  other  trusts)  for  the  sale  "•t*!*™®"'*' 
of  the  sd  hds  by  the  sd  trees  with  the  consent  of,  &c. 

XXXIV.  Whas  under  an  indre  of  settlemt,  &;c.,  or.  ''  the  will  Settlement 

dated,  &c.,  &  proved,  with  a  codl,  on,  4;c.,  in  the Registry,"  j^con^ 

[&  subseqt  deeds,  &  ultimately  under  an  indre  of  settlemt,  &c.],  ^^^r^g  land 

divers  hds  in  the  coy  of  ,  wch  are  commonly  known  as  thereof 

the este,  stand  limd  &  settled  to  uses  under  wch  the  sd  i^^^)* 

A..,  pty  hto,  is  tenant  for  life  in  posson  thof,  &  the  sd  B.  &  G. 

are  the  trees  of  powers  of  sale  &  other  powers  contd  in  the  sd 
settlemt,  or,  "  will  "  [&  resettlemt],  &  as  such  trees  have  in 
their  hands  moys  arisg  from  sales  or  other  dealgs  wch  are 
liable  to  be  applied  in  the  pchase  of  hds  to  be  conveyed  to  the 
Hsesafsd. 

XXXV.  Whas  by  an  indre  of  lease,  dated,  &c.,  &  made,  &c.,  Lease. 
'pcels  in  fuU,  from  lease  (a),  with  the  appurts  thof  were  demised 

(a)  For  brevity  the  parcels  may  be  described  as  "  the  messe,  land,   Parcels  in 

&  hds,  or  as  the  case  m>ay  he,  thrin  parlarly  descd,  situate,  &c.,  {^^ 

&  wch  are  now  known  as,  &C."     if  tbe  lease  contains  reservations, 

add  alter  the  parcels,  "  subjt  to  the  reservons  or  exceptions  thrin 

OOntd."     In  an  assignment  of  part  only  of  the  premises  in  the  lease,  the 
pazoels  assigned  will  be  set  out  in  the  operative  part^and  the  parcels  wiU  be 
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[by  the  sd  A.]  to  the  sd  B.,  his  exs,  ads,  &  assns,  from  the 

day  of  ,  for  the  term  of  yrs,  subjt  to  the 

paymt  of  the  rent  thby  reserved,  &  the  covts  on  the  pt  of  the 
lessee  &  condons  thrin  contd. 

xxxYi.  Whas  by  an  indre,  &c.,  all  those   mines,  seams, 

measures,  or  strata  of  coal,  known  as  ,  &  also  all  those 

mines,  beds,  or  strata  of  ironstone  known  as  ,  lying  & 

being  under  all  those  lands,  &c.,  togr  with  such  liberties, 
licences,  &  authorities  for  workg  or  gettg  the  sd  mines  & 
minis  or  incidental  thto,  as  are  in  the  sd  indre  expd,  subjt  to 
such  reservons  &  exceptions  as  are  thrin  mentd,  were  demised 
&  grted  [by  the  sd  A.]  to  the  sd  B.,  his  exs,  ads,  &  assns,  for 

the  term  of  yrs  from  the day  of ,  subjt  to  the 

paymt  or  renderg  of  the  surface  and  other  rents  &  royalties 
thby  reserved  &  made  payable,  &  the  covts  on  the  pt  of  the 
lessee  &  condons  thrin  contd. 

xxxvn.  Whas  by  the  four  sevl  indres  of  lease,  the  dates  & 
pties  whof  are  stated  in  the  1st  &  2nd  columns  of  the  schdle 
hto,  the  sevl  messes  or  tenemts  &  hds  wch  are  shortly  desed 
in  the  8rd  column  of  such  schdle,  were  demised  to  the  sd  B., 
his  exs,  ads,  &  assns,  for  the  respive  terms  &  at  the  respive 
yrly  rents  mentd  in  the  4th  &  5th  columns  thof,  &  subjt  to 
the  covts  on  the  pt  of  the  lessee  &  condons  in  such  respive 
leases  contd. 

xxxviii.  Whas  by  an  indre,  &c.,  the  premes  comprd  in  the 
sd  indre  of  lease  with  the  appurts  thof  were  assned  by  the  sd 
A.  to  the  sd  B.,  his  exs,  ads,  &  assns,  for  the  residue  of  the 

sd  term  of yrs  grted  by  the  sd  lease,  subjt  to  the  rent 

reserved  by  &  covts  on  the  pt  of  the  lessee  &  condons  contd  in 
the  sd  lease.  {^For  2  or  more  leases  say,  Whas  by  an  indre, 
&G.,  the  premes  comprd  in  the  sd  respive  indres  of  lease  with 
the  appurts  thof  were  assned  by  the  sd  A.  to  the  sd  B.,  his 
exs,  ads,  &  assns,  for  the  respive  residues  of  the  sevl  terms 

of yrs  & yrs,  or  as  tlie  case  inay  he,  grted  by  the  sd 

leases  resply,  subjt  to  the  rents  reserved  by  &  covts  on  the  pt 
of  the  lessee  &  condons  contd  in  the  sd  respive  leases.] 


described  in  the  recital  of  the  lease  as  '^  the  [pce  of  land,  messe,  &] 

hds,  hinafter  parlarly  descd  &  assned  (togr  with  other  hds) 

and  the  amonnt  of  the  rent  should  be  stated. 
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xxnx.  Whas  by  an  indre,  &c.,  the  sd  K.  [who  was  then  Aaaign- 
entled  to  the  premes  demised  by  the  sd  lease  for  the  residue  ^  of 

then  unexpired  of  the  sd  term  of yrs]  assned  unto  the  sd  ie»«e^oWs 

A.  the  hds  hby  assned,  being  pt  of  the  hds  demised  by  the  sd  portioned 
lease,  to  hold  the  same  unto  the  sd  A.,  his  exs,  ads,  &  assns,  ^^^ 

for  the  residue  of  the  sd  term  of  yrs,  subjt  to  the  yrly 

rent  of  £ ,  being  an  apportioned  pt  of  the  sd  rent  of  £ 

reserved  by  the  sd  lease,  &  to  the  covts  by  the  lessee  &  condons 
thenceforth  to  be  pformed  &  observed  in  respt  of  the  premes 
thby  assned,  &  by  the  same  indre  the  paymt  by  the  sd  K.  &  A. 
resply  &  their  respive  exs,  ads,  &  assns  of  their  respive  portions 

of  the  sd  rent  of  £ ,  &  the  pformce  &  observce  by  them 

resply  of  the  covts  and  condons  of  the  sd  lease  in  respt  ot  the 
premes  vested  in  them,  &  their  mutual  indemnity  in  respt  thof 
were  seed  by  mutual  covts  in  that  behalf  thby  entered  into 
by  the  sd  E.  &  A.  resply  &  by  mutual  powers  of  distress  & 
entry  thby  grted  by  them  upon  their  respive  portions  of  the 
premes. 

XL.  Whas  by  virtue  of  divers  mesne  assurces,  acts  in  the  Deyoiution 
law,  &  events,  &  ultimately  by  an  indre,  dated,  &c.,  &  made,  il^^^  ^ 
<&c.,  the  premes  comprd  in  the  sd  indre  of  lease  have  becojne 
absolutely  vested  in  the  sd  A.  for  all  the  residue  of  the  sd  term 

of yrs,  subjt  to  the  rent  reserved  by  &  covts  &  condons 

contd  in  the  sd  lease.     [-For  2  or  more  leases  say,  Whas  by  v-amtion 
virtue  of,  &c.,  the  premes  comprd  in  the  sd  sevl  indres  of  lease  or'^i^ore 
have  become  absolutely  vested  in  the  sd  A.  for  all  the  residue  !«•"«*• 

of  the  sd  terms  of  yrs  & yrs,  or  as  the  case  may  be, 

snbjt  to  the  rents  reserved  by  &  covts  &  condons  contd  in  the 
sd  leases  resply.]  . 

xu.  Whas  by  an  indre,  dated,  &c.,  &  made,  &c.,  &  wch  was  Deed 

duly  acknowed  by ,  or,  **  enrolled,"  psuant  to  the  statute  ^^l^lr 

in  that  behalf.  enroUed. 

XLH.  Whas  X.,  late  of,  &c.,  deced,  by  his  will,  dated,  &c.,  win 
after  certn  specific  devises  &  other  disposons  not  aflfectg  the  gen^T"* 
hds  hby  assured  [covted  to  be  surrendered],  gave  &  devised  <*e^"«  («)• 
the  residue  of  his  freehd  &  copyhd  estes  &  hds  unto,  &c.  [unto 

(a)  In  the  caae  of  a  wiU  before  the  Wills  Act,  1  Vict.  c.  26,  which  came  As  to  wills 
into  operation  on  Ist  January,  1838,  it  is  nsual  to  say,  **  WhaS  A.,  &C.,   wM^^^f 

by  his  will,  dated,  &c.,  &  duly  attested  in  mner  then  required 
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&  to  the  use  of  the  sd  A.  &  B.,  thdir  hrs  &  assns,  upon  trust, 
&C.»  recite  trust  for  sale,  agfar  at  material,  at  length,  or,  '^  upon 
trust  for  sale  &  with  power  to  give  rects  for  the  pchase-moy 
in  mner  thrin  mentd  "]  :  Death  of  tester  dt  probate,  see  p.  365 : 
And  whas  the  sd  testor  was,  at  the  time  of  his  dece,  seised  in 
fee  simple  of  the  f reehd  hds  hby  assured  [seised  of  the  copyhd 
hds  covted  to  be  surrendered  for  an  este  of  inhance  acedg  to 
the  customs  of  the  respive  manors  of  wch  the  same  are  held]. 

XLin.  Whas  X.,  late  of,  &c.,  deced,  duly  made  his  will,  dated, 
£c.,  &  thby  gave  &  devised  the  hds  hby  assured,  with  the 
appurts  thof  [by  the  description  of,  &c.]  unto,  &c.  Death  d' 
probate,  see  p.  866. 

xuv.  Whas  A.,  late  of,  &c.,  deced,  duly  made  his  will, 
dated,  &c.,  &  thby  gave  &  devised  the  hds  hby  assured  (subjt 
to  certn  annies  or  rent-chges  thby  limd  or  devised  to  L.  &  M. 
resply  &  their  respive  assns  durg  their  respive  lives,  with  the 
usual  powers  &  remedies  for  recoverg  paymt  thof  when  in 

arrear,  &  to  a  term  of yrs,  conmiencg  from  the  sd  tester's 

dece,  thby  limd  to  trees  upon  certn  trusts  for,  &c.)  to  the  use 
of,  &c. 

xh\.  And  whas  the  sd  tester  by  a  eodl  to  his  sd  will,  dated, 
&c.,  after  recitg,  &c.,  gave  &  devised,  <&c. 

xiivx.  Whas  by  a  deed-poll,  dated,  &c.,  under  the  hand  & 
seal  of  the  sd  A.,  &c.  [if  by  a  Co,  under  the  common  seal  of 
the  sd  Go  &  the  hands  of  8  of  the  dirors  thof,  &c.]. 

xi«Yn.  Whas  by  a  bond  or  obligon,  dated,  &c.,  under  the 
hand  &  seal  of  the  sd  A.,  the  sd  A.  became  bound  to  the  sd  B., 

in  the  sum  of  £ with  a  condon  for  makg  void  the  same 

upon  paymt,  &c.,  or,  '*  conditioned  for  the  paymt,  Sec.,''  or, 


for  devisg  real  este,  &C. ;  "  and  the  recital  of  the  seisin  should  state 

that  the  testator  '*  was  at  the  date  of  his  will  &  thenceforth  until 
his  dece,  seised,  &c." 

Th«  fact  that  probate  is  not  necessary  to  complete  the  title  of  a  devisee  of 
real  estate  is  eometiiues  treated  as  a  reason  for  not  reciting  it  in  that  case ; 
bat  where  powers  over  the  real  estate  are  g^ven  to  the  executors,  it  ia 
obviously  proper  to  insert  the  recital.  And  in  any  case,  as  the  probate 
affords  strong  prtmd  /octe  evidence  of  the  validity  of  the  will,  the  recital 
supplies  useful  information,  and  should  be  inserted.  As  to  the  grant  of 
probate  of  wills  dealing  with  real  estate  only,  see  Be  HornbuckU,  15  P.  D. 
149. 
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*'  with  a  Condon  thrunder  written  whby  after  recitg,  &c.,  it  was 
proYd,  that  upon  paymt,  &c.,  the  sd  bond  shd  be  void." 

XLvm.  Whas  by  an  indre  dated,  &c.,  endorsed  on  [supple-  Appoint- 
mental  to]  the  hinbfe  recited  indre  of  settlemt,  &  made,  &c.,  "g®^*  °^ 
[in  exercise  of  a  power  for  that  ppose  contd  in  the  sd  indre  of  tnuteM. 
settlemt  J  the  sd  A.  &  B.  resply  were  duly  appted  by  the  sd  X. 
to  be  trees  of  the  same  indre  in  the  place  of  the  sd  L.  deced, 
&  of  the  sd  M.  who  retired  from  the  treeship  thof,  &  by  the 
indre  now  in  recital,  or  orwise,  the  trust  este  &  premes  wch 
were  then  subjt  to  the  trusts  of  the  sd  settlemt  were  duly 
assured  or  transferred  so  as  to  vest  in  the  sd  A.  &  B.  jtly  with 
the  sd  G.  [or,  it  was  thby  decld  by  the  sd  X.  that  the  trust  este 
&  premes.  Sec,  shd  vest,  &c.]. 

XLDC.  Whas  by  an  indre  bearg  even  date  with,  &  exted  bfe,  Deed  of 
or,  "  already  prepared  &  engrossed  &  intd  to  bear  even  date  o^^^^^ 
with  &  to  be  exted  immedly  after,"  or,  "  bearg  date  the  day  the  day 
next  bfe  the  day  of  the  date  of,"  these  psnts,  &  made  betn,      ^^* 
ptiea,  or,  '*  the  same  pties  as  these  psnts,"  the  sd  hds  & 
premes  have  been,  or,  **  are  intd  to  be,"  conveyed,  &c. 

L-  Whas  by  the  award,  dated,  &c.,  of  the  Commrs  appted  Award  of 

under  an  Act  of  Parliament  of  the & yrs  of  her  psnt  q^^!^ 

Majesty,  c.  — ,  intituled,  &c.,  (&  wch  award  was  duly  con-  monere. 
finned  by  the  Inclosure  Commrs  for  England  &  Wales  (a)  on 

the day ),  the  pees  of  land,  allotmts,  &  hds  hinafter 

covted  to  be  surrendered,  were  (togr  with  other  hds)  allotted  & 
awarded  to  the  sd  A.  for  or  in  respt  of  [or  in  exchange  for]  the 
sd  copyhd  hds  comprd  in  the  hinbfe  recited  surrender  of,  &c. 
[or  certn  pts  thof]. 

LI.  Whas  by  an  award  of  the  Gopyhd  Commrs  (a),  dated,  Award  of 
&c.  [after  recitg  that  the  enfranchisemt  of  the  sd  hds  had  chisement. 
been  duly  required  accdg  to  the  provons  of  the  Copyhd  Acts, 
&  that  A.,  the  lord  of  the  sd  manor,  had  consented  in  writg  to 
the  enfranchisemt  extendg  to  the  rts  reserved  by  the  Copyhd 
Act,  1852,  sec.  48,  [Copyhd  Act,  1894,  s.  28]  &  that  the  amt 
to  be  pd  for  such  enfranchisemt  had  been  ascertained  under 

(a)  If  ainoe  the  Sefttled  Land  Act,  1882  (see  b.  48),  eay,  ^*  the  Land 
Commrs  for  England  ; "  or  if  since  the  12th  August,  1889  (see  the  Board 
of  Agricultnie  Act,  1889),  the  Act  52  &  58  Vict,  c  80,  s.  2  (1)  (&),  ''  the 

Board  of  Agriculture." 
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Private  Act 
of  Parlia- 
ment. 


the  provons  of  the  C!opyhd  Act[s]  to  be  the  sum  of  £ ,  & 

that  such  sum  had  been  duly  pd  under  the  diron  of  the  sd 
Gommrs,  &  that  all  other  acts  required  by  the  sd  Acts  previooaly 
to  the  confirmon  of  the  award  now  in  recital  had  been  duly 
done  &  pformed  t\  The  sd  Gommrs,  in  psuance  of  the  powers 
vested  in  them  by  the  Gopyhd  Acts,  enfranchised  the  sd  hde 
with  their  appurts,  [&  did  also,  by  virtue  of  the  consent  afsd, 
enfranchise  the  same  from  all  the  rts  reserved  by  the  Gopyhd 
Act,  1852,  sec.  48,  or,  "  the  Gopyhd  Act,  1894,  s.  28  : "]  To 
be  holden  as  freehd  thenceforth  dischged  from  all  incidents  of 
copyhd  or  customary  tenure. 
Ln.  Whas  by  a  private  Act  of  Parliament  made  &  passed  in 

the yr  of  the  reign  of  her  psnt  Majesty  (chapter ), 

intituled,  &c.,  after  recitg  (among  other  things)  that,  &c.,  it 
was  enacted,  &c. 


Seisin  in 
fee  in  pee- 
sension  or 
reversion. 


Married 
iroman^B 
seisin  as 
separate 
estate  (a). 


Married 
woman's 
seisin.   Old 
law. 

Title  to 
copyholds. 


Seisin  of 
freeholds 
and  copy- 
holds inter- 
mixed (&). 


Title. 

I.  Whas  [under  the  will  of  X.,  late  of,  &c.,  deced,  dated,  <bc., 
or  J  ''  under  an  indre  dated,  &c.,  &  made,  &c.,"]  the  sd.  A.  is 
seised  of  the  hds  hby  assured  in  fee  simple  in  posson,  or,  "  in 
revon  expectant  on  the  dece  of  B.,  of,  &c.,"  free  from  incumbces 
[except  a  lease,  &c.]. 

II.  Whas  the  sd  A.,  who  intermarried  with  the  sd  B.  on  the 

day  of ,  is  seised  of  the  hds  hby  assured  in  fee  simple 

in  posson  free  from  incumbces  as  her  separate  ppty,  indepen- 
dently of  the  sd  B.  [under  an  indre,  &c.,  or,  "  the  will  of, 
&c."]. 

ni.  Whas  the  sd  A.,  &  B.  his  wife,  in  rt  of  the  sd  B.,  are 
seised,  &c. 

IV.  Whas  the  sd  A.  is  seised  of  the  copyhd  hds  hinafter 
covted  to  be  surrendered  for  an  este  of  inhance  to  him  &  his 

hrs,  accdg  to  the  custom  of  the  manor  of  ,  in  the  coy  of 

,  of  wch  the  same  are  held. 

V.  Whas  the  sd  A.  is  seised  in  fee  simple  of  such  portions  of 
the  hds  hinafter  descd  as  are  of  freehd  tenure  (&  wch  portions 

(a)  See  the  Married  Women's  Property  Act,  1S82,  as.  1,  2,  6;  and  the 
Married  "Women's  Property  Act,  1893. 

(b)  As  to  freeholds  and  copyholds  being  intermixed,  in  caae  of  enfran- 
chisement, see  Copyhold  Act,  1894,  repealing,  and  by  s.  52  replacing,  the 
Ck>pyhold  Act,  1887,  s.  42. 
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comprise  or  are  believed  to  comprise acres  or  thrabts, 

bat  are  intermixed  with  or  orwise  undistingoishable  from  the 
copyhd  or  customary  portions  thof  hinafter  mentd,  or  are 
alleged  so  to  be),  &  is  seised  of  the  other  portions  of  the  same 
premes  wch  are  of  copyhd  or  customary  tenure  (&  wch  com- 
prise or  are  believed  to  comprise acres  or  thrabts),  for  an 

este  of  inhance,  &c. 

VI.  Whas  [under,  &c.,  as  inform  i.],  the  sd  A.  is  seised  or  Title  rob- 
entled  in  fee  simple  in  posson  of  or  to,  or,  " has  an  absolute  SligesOT 
power  of  apptmt  over,"  the  hds  hby  assured,  subjt  to  two  sevl  mortgage. 

amiies  or  rent-chges  of  £ &  £ by  the  will,  dated,  &c., 

of  L.,  deced,  bequed  to  the  sd  B.  &  G.  resply  durg  their  respive 
lives,  &  wch  were  by  the  sd  last-mentd  will  chged  on  the 
premes  hinbfe  mentd,  togr  with  other  hds,  with  usual  powers 
&  remedies  for  recoverg  paymt  thof,  or,  "  subjt  to  a  mtge  in 
fee  simple  of  the  same  premes  (togr  with  other  hds),  for  securg 

£ &  intt,  created  by  an  indre,  dated,  &c.,  &  made,  &c., 

&  wch  mtge  was  by  an  indre,  dated,  &c.,  &  made,  &c.,  trans- 
ferred to  &  is  now  vested  in  the  sd,  &c." 

vn.  Whas  the  sd  A.  is  seised  in  fee  simple  in  posson  of  the  The  same 
hds  hby  assured,  subjt  [to  the  sevl  annies  &  rent-chges  speci-  en<»^" 
fied  in  the  first  column  of  the  first  schdle  hto,  wch  were  created  achednle, 
or  chged  thron  by  the  respive  instrumts  mentd  in  the  second 
column  of  the  sd  schdle,  &  are  payable  to  the  sevl  psons  mentd 
in  the  third  column  of  the  sd  schdle,  &  subjt  also]  to  the  sevl 
mtge  debts  or  sums  mentd  in  the  first  column  of  the  second 
schdle  hto,  &  the  intt  thron  resply,  wch  respive  debts  or  sums 
&  intt  are  sevlly  seed  by  the  respive  indres  mentd  in  the  second 
column  of  the  sd  second  schdle,  &  are  now  vested  in  the  sevl 
psons  mentd  in  the  third  column  of  the  sd  second  schdle :  And 
WHAS  [all  the  sd  annies  &  rent-chges  have  been  pd,  &]  the  intt 
on  all  the  sd  mtge  debts  or  sums  have  been  pd  up  to  the  date 
of  these  psnts. 

vm.  Whas  under,  &c.,  see  form  i.,  the  sd  A.  is  seised  as  Title  for 
tenant  for  life  in  posson  witht  impeachmt  of  waste  of  the  hds  rema^er 
hby  assured,  with  remr  to  the  sd  B.  in  tail  male,  or,  "  in  fee  in  twl  or 
simple"  [subjt  to  the  incumbces  specified  in  the  first  schdle 
hto,  wch  affect  the  inhance  of  the  sd  eiste,  &  to  the  incumbces 
specified  in  the  second  schdle  hto,  wch  affect  the  life  este  of 
the  sd  A.]. 
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The  same. 

Another 
form. 


Freeholds 

under 

Bettlement, 

and  other 

inBtm- 

ments. 


Copyholds 
in  settle- 
ment. 


Title  as  co- 
parceners 
or  co-heirs 
in  gavel- 
kind. 


Title  as 
joint 
tenants, 
or  tenants 
in  eommon. 


THleto 
stoek. 


Title  to 
reversion- 
ary legacy 
or  interest 
in  person- 
alty under 
will  of 
married 
woman. 


nc.  Whab  under,  &c.,  the  hds  hby  aBsured  now  stand  limd  & 
settled  [subjt,  &c.  J  to  the  use  of  the  sd  A.  for  his  life  [with 
remr  to  trees  durg  his  life  upon  trust  to  preserve  contingent 
remrs  J  with  remr  in  the  events  wch  have  happened  to  the  sd 
B.  in  tail  male,  with  divers  remrs  over,  or,  "  in  fee  simple." 

X.  Whas  under  or  by  virtue  of  an  indre,  dated,  &c.,  &  made, 
&c.,  &  by  virtue  of  other  assurces,  instrumts,  or  means  subseqt 
thto,  divers  messes,  lands,  tithes,  &  hds  situate  or  arisg  in  the 

parishes  of in  the  coy  of ,  &  commonly  known  as  the 

este,  stand  limd  &  settled  to  the  use  of,  &c. 


XI.  Whas  under,  &c.,  the  copyhd  hds  hby,  &c.,  wch  are  held 

of  the  manor  of ,  &  the  legal  este  whof  is  vested  in  trees 

or  a  tree,  stand  settled  upon  trust  for  the  sd  A.  for  his  life, 
with  remr  upon  trust  for  the  first  &  other  sons  of  the  sd  A. 
successively  in  tail  genl,  with  divers  remrs  over. 

xn.  Whas  the  sd  A.  &  B.,  as  the  only  chin  &  co-heiresses-at- 
law,  or,  *'  the  only  sons  &  co^hrs  accdg  to  the  custom  of  gavel- 
kind," of  C,  late  of,  &c.,  deced,  are  seised  of  the  hds  hby,  &c., 
in  fee  simple  in  posson  free  from  incumbces  as  co-parceners. 

xm.  Whas  the  sd  A.  &  B.  are  seised  of  the  hds  hby,  &c., 
in  fee  simple  in  posson  free  from  incumbces  as  jt  tenants, 
or,  **  as  tenants  in  common  in  eql  shares,"  or,  **  in  the  shares 
&  proportions  foUg,  namely,  the  sd  A.  is  entled  to  one  eql 
undivided  fourth  share  thof,  &  the  sd  B.  to  the  remaing 
three-fourth  shares  thof." 

XIV.  Whas,  under  the  will  of  E.,  of,  &c.,  dated,  &c.,  & 

proved,  Ac,  the  sd  A.  is  entled  to  one  eql  share  of  & 

in  the  sum  of  £ 2|  p.c.  Consold.  Stk.,  now  standg  in  the 

names  of,  &c.,  subjt  to  the  life  intt  of  B.,  of,  &c.,  thrin  [& 
subjt  to  the  contingency  of,  &c.] 

XV.  Whas  under  or  by  virtue  of  the  will  or  testy  apptmt 
of  B.,  deced,  late  the  wife  of  C,  deced,  bearg  date,  &c.,  k 
proved,  &c.,  &  made  in  psuance  of  a  power  of  apptmt  contd 
in  the  will  of  D.,  deced,  dated,  &c.,  &  proved,  &c.,  the  sd  A. 

is  entled  to  a  legacy  or  sum  of  £ ,  payable  (subjt  to  duty) 

ilpon  the  dece  of  X.,  out  of  certn  trust  funds  &  sees  in  the 
sd  will  or  testy  apptmt  of  the  sd  B.  mentd  or  refd  to,  &  wch 

now  consist  of  the  sum  of  £ ,  &c.,  stk,  &  £ seed  on 

mtge,  resply  standg  in  the  names  of  or  vested  in  E.  &  F.  as 
trees  under  the  will  of  the  sd  D. 
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XVI.  Whas  the  sd  A.  is  entled  to  the  poly  [sevl  pole]  of  Title  to 
assurce  on  his  own  life  hby  assned  [subjt  to  the  chges  or  ^ijdeiJ*of 
incumbces  thron  hinafter  mentd].  assurance 

xvn.  Whas  the  sd  A.  is  entled  to  certn  engines,  fixed  &  ^^^j^  ^ 
movable   machy,  plant,    utensils,    furniture,    materials    for  tndepiant^ 
manufacture,    manufactured    goods,    stk-in-trade,    &    other  ^^^^^ 
chattels  &  effects  used  in,  or  belonging  to  his  sd  business  ^ 
&  trade  [wch  are  specified  in  the  1st  schdle  hto],  &  is  also 
entled  to  certn  book  debts  [the  parlars  whof  are  contd  in  the 
2nd  schdle  hto,  or,  "  in  the  books  of  acct  of  his  sd  business  "], 
k  has  also  entd  into  or  obtained,  &  is  entled  to  the  benefit 
of  divers  contracts  &  orders  [wch  are  specified  in  the  8rd 
schdle  hto]  for  the  supply  of  articles  &  things  manufactured 
by  him,  or  orwise  relatg  to  his  sd  business. 

Miscellaneous. 

I.  Whas  these  psnts  are  supplemental  to  an  indre  dated,  Becitai 

&c.,  &  made,  &c.,  being  a  convce  of  the este  to  the  sd  A.  SonyeJLoe* 

in  fee  simple,  or,  "  a  mtge  of  the este  to  the  sd  A.  for  Bopp^emen- 

tftl  to  a 

securg  the  sum  of  £ &  intt,"  or,  "  a  settlemt  of  the prior 

este  under  wch  the  sd  A.  is  now  entled  as  tenant  for  life  to  jj«*™™e»** 
the  hds  hby  assured*'  (hinafter  called  the  *'  convce,"  or  as  the 
case  may  be). 

n.  Whas  these  psnts  are  supplemental  to  the  sevl  indres  &  The  same, 
deeds  poll  the  parlars  &  nature  whof,  togr  with  the  names  "^^^ 
or  descriptions  by  wch  the  same  resply  are  hinafter  refd  to,  seTeni 
are  specified  in  the  schdle  hto  (c).  ^""^  ^*^ 

m.  Whas  the  sd  testor  died  on  the day  of witht  Death  of 

havg  revoked  or  altered  his  sd  will,  wch  was  duly  proved  by  ^^4 

(a)  It  is  generally  more  convenient  to  give  the  particulars  of  the  poUciea 
in  the  operative  part ;  and  it  saves  trouble  in  preparing  the  notices  of  the 
assignment  to  be  given  to  the  offices.    If  the  particulars  are  given  in  the 

recital,  say  '^  entled  to  a  policy  of  assurce  effected  on  his  own 

life  &  in  his  own  name  for  the  sum  of  £ with  the 

Assurce  Socy,  dated,  &c.,  &  nod. ,  under  the  annl  prem 

of  £ /' 

(t)  See  the  Conv.  Act,  1881,  s.  68^  and  above,  p.  71,  note. 

(c)  The  schedule  may  be  divided  into  four  columns,  containing  the  dates 
of  the  instruments,  the  parties,  a  short  statement  of  the  nature  of  each  deed, 
and  the  name  or  short  title  by  which  it  is  referred  to. 
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probate 
ofwiU. 

Variation 
where  one 
ezeentor 
does  not 
prove  (a). 


Death  of 
testator, 
and  pro- 
bate of  will 
and  codicil, 
the  oodicil 
not  being 
reeited. 

The  same 
where  the 
codicil  is 
recited. 

Proof  of 
will  in 
Scotland, 
and  confir- 
mation in 
England. 


Probate. 


the  exB  thrin  named  [except  the  sd  E.]  on  the  day 

of ,  in  the  Prerogative  Ct  of  the  Archbishop  of  Canter- 
bury, or^  other  ecclesiastical  ct,  oVy  "  in  the  Ppal  [the  


district]  Eegistry  of  the  Ct  of  Probate,"  or,  "in  the  Ppal 

[the district]  Registry  of  the  Probate  Divon "  [the  sd 

K.  havg  renounced  probate  thof,  or,  "  power  being  reserved 
to  the  sd  K.  to  prove  the  same,  but  wch  he  has  not  done, 
&  he  has  since  renounced  probate  &  disclaimed  the  trusts 
thof "]. 

IV.  Whas  the  sd  testor  died  on  the  day  of  

witht  havg  revoked  or  altered  his  sd  will,  save  by  a  codl  dated 

the  day  of  ,  wch  did  not  aflfect  the  disposons 

hinbfe  recited,  &  the  sd  will  &  codl  were  duly  proved,  &c.,  as 
in  last  form. 

V.  Whas  the  sd  testor  died  on  the day  of witht 

havg  revoked  or  altered  his  sd  will,  save  as  afsd,  &  the  sd  will 
&  codl,  &c.,  as  inform  in. 

VI.  Whas  the  sd  A.  died  on  the day  of domiciled 

in  Scotland,  witht  havg  revoked  or  altered  his  sd  will :  And 
WHAS  (b)  the  sd  S.  &  T.,  as  such  exs  nominate,  have  obtained 
confirmon  of  the  sd  will  from  the  Commissary  [sheriff  (c)] 

of  the  Coy  of in  Scotland,  &  the  same  was  duly  recorded 

in  the  books  of  Council  &  Session  on  the day  of :  And 

WHAS  such  confirmon  has  been  pduced  in  the  Ppal  Begistry  of 
the  Probate  Divon  of  the  High  Ct  of  Justice  in  England,  &  a 
copy  thof  deposited  with  the  Registrar  [(d)  togr  with  a  certified 
copy  of  the  interlocutor  of  the  sd  Commissary,  findg  that 
the  sd  A.  died  domiciled  in  Scotland],  &  such  confirmon  was 
sealed  with  the  seal  of  the  sd  Probate  Divon  on  the 
day  of . 


(a)  The  jurisdiction  of  the  eocleBlastical  courts  as  to  probate  and  adminiB- 
tration  was  abolished  by  the  Act  20  &  21  Vict.  c.  77,  creating  the  Court  of 
Probate,  which  came  into  operation  on  the  11th  January,  1858 ;  and  the 
latter  Ck>urt  was  converted  into  the  Probate  Division  of  the  High  Court  of 
Justice  by  the  Judicature  Act,  1873,  which  came  into  operation  on  the  1st 
Novemb^,  1875.    For  recitals  of  wills,  see  p.  359,  et  seq, 

(6)  See  21  &  22  Vict.  c.  56.  That  executors  under  a  Scotch  will  can,  after 
the  confirmation  has  been  sealed  by  the  Probate  Division,  make  a  title  to 
English  leaseholds,  see  Hood  v.  Barrington,  6  Eq.  218. 

(c)  See  39  &  40  Vict.  c.  70,  s.  35,  et  seq. 

(d)  If  the  confirmation  was  on  or  after  Ist  October,  1876,  the  words  in  this 
bracket  should  be  omitted,  see  39  &  40  Vict.  o.  70,  s.  41. 
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vn.  Whas  the  sd  A.  died  on  the day  of havg  by  Death,  and 

his  will,  dated,  &c.,  appted  the  sd  X.  ezor  thof,  &  the  sd  will  ^^t^t 

was  duly  proved  by  the  sd  X.  on  the day  of in  the  executor. 

see  form  in,  &c. 

vm.  Whas  the  sd  A.  died  on  the day  of intestate  Death 

&  leavg  the  sd  B.  his  widow,  &  the  sd  C.  his  eldest  son  &  {J^^^^ 
hr-at-law  [&  customary  hr  accdg  to  the  custom  of  the  sd  next-of- 

manor  of  ]  [the  sd  0.  &  D.,  his  co-heiresses-at-law],  &  J^^  ^^j. 

the  sd  B.,  C.  &  D.  his  statutory  next  of  kin,  &  Ires  of  admon  iii«tar»tion 

of  the  psonal  este  &  effects  of  the  sd  A.  were  on  the day 

of grted  by  the Ct,  or  as  the  case  may  be^  see  form  in., 

to  the  sd  B. 

IX.  Whas  the  sd  A.  died  on,  &c.,  intestate  as  to  the  sd  hds  Partial 

&  premes,  &c.  [or,  havg  made  a  will,  dated,  &c.,  &  a  codl  *'**®"***'y' 
thto,  dated,  &c.,  but  such  will  &  codl  did  not  in  any  mner 
affect  or  relate  to  the  sd  hds  &  premes,  &c.] 

X.  Whas  the  sd  A.  died  on,  &c.,  leavg  issue  [havg  had  state  of 
issue]  by  his  sd  marre  5  chin  &  no  more,  namely,  B.  &  C,  ^°^^^y- 
who  attned  their  respive  ages  of  21  yrs  on  the day  of 

,  &  the day  of  resply,  D.  now  the  wife  of  L., 

with  whom  she  intermarried  on,  &c.,  E.  who  died  on  the 

day  of ,  under  the  age  of  21  yrs,  namely,  at  the 

age  of yrs  or  thrabts  &  witht  issue,  or,  "  who  died  in 

early  infancy,"  &  F.,  now  an  infant  of  the  age  of yrs  or 

thrabts. 

XI.  Whas  the  sd  A.  in  the  month  of,  &c.,  intermarried  with  Marriage. 
B.,  of,  &c.  [at  the  parish  church  of ]. 

xn.  Whas  the  sd  A.  was  on  the day  of adjudi-  Bank- 

cated  a  bkpt  [where  the  bkcy  was  under  the  Act  of  1849,  under  Act 
under  wch  the  bkpfs  este  vested  in  the  official  dc  credors^  assnees  Jogi*^  ^^ 
jUy,  say,  ''  &  B.  was  appted  official  assnee  for  such  bkcy "] 

by  the  Ct  of  Bkcy  at ,   &  the  sd  C.  &  D.  were  on 

the day  of  chosen  by  the  credors  to  be  assnees  of 

the  este  &  effects  of  the  sd  A.,  &  such  choice  was  aftwds  duly 
confirmed. 

xin.  Whas  the  sd  A.  was  adjudicated  a  bkpt  by  an  order  B«*- 
of  the  London  Ct  of  Bkcy,  dated,  &c.,  upon  a  peton  of  bkcy  under^Act 

of  1869. 

(e)  As  to  the  devolxitioii  of  intestates'  estates,  see  the  IhteBtates'  Estates 
Act,  1890,  53  &  54  Vict.  c.  29,  Be  Tvngg,  [1892]  1  Ch.  579. 
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Bankb 
rnptcj 
under  Act 
of  1888. 


Proceed* 
ingB  in 
insolTency 
before  the 
Act  of 
1861. 

Liquidation 
by  arrange- 
ment nnder 
Act  of 
1869. 


filed  in  such  ct,  &  at  a  meetg  of  the  credors  on  the day 

of the  sd  B.  was  duly  appted  tree  of  the  ppty  of  the  sd 

bkpt,  &  such  appmt  was  duly  certified  by  a  certfe  under  the 
seal  of  the  sd  ct,  dated,  &c. 
xiT.  Whas  by  an  order  of  the  High  Gt  of  Justice  in  Bkcy 

or,  the  Coy  Ct  of holden  at in  Bkcy],  dated,  &c.,  the 

sd,  bkpt^  was  duly  adjudicated  a  bkpt,  &  on  the day  of 

the  sd,  treCf  was  duly  appted  tree  of  the  este  &  effects  of 

the  sd,  bkpt,  &  on  the day  of 18 —  the  sd  apptmt 

was  duly  certified  by  the  Board  of  Trade. 
XV.  Whas  the  sd  A.  on  the  day  of  — 


took  the 


Yolnntary 
winding-np 
of  companj 
(a). 


The  same. 

Another 
form  (a). 


Volnntai^ 
winding-np 
to  be  con- 
tinued nn- 
der snper- 


benefit  of  the  Acts  then  in  force  for  the  relief  of  insolvent 
debtors,  &  B.  was  appted  the  credors'  assnee  under  such 
insolvency. 

XVI.  Whas  by  special  resolon  passed  at  a  geni  meetg  of 

the  credors  of  the  sd  A.,  on  the day  of psuant  to 

the  Bkcy  Act,  1869,  &  wch  resolon  was  aftwds  duly  re- 
gistered, it  was  resolved  that  the  affairs  of  the  sd  A.  shd  be 
liquidated  by  arrangemt,  &  not  in  bkcy,  &  the  sd  B.  was 
appted  tree  witht  a  committee  of  inspon,  &  such  apptmt  was 
duly  certified  by  a  certfe  of  the  Begistrar  of  the  London 
Bkcy  Ct  [the  Coy  Ct  of '}.  dated,  &c. 

xvn.  Whas  a  special  resolon  requirg  the  sd  Co  to  be  woxmd 
up  voluntarily  was  passed  at  a  genl  meetg  of  the  Co,  held  on 

the day  of  ,  &  confirmed  at  a  subseqt  genl  meetg, 

held  on  the day  of ,  &  by  a  resolon  passed  at  such 

last  mentd  meetg  the  sd  A.  &  B.  were  duly  appted  liquidators 
of  the  sd  Co. 

xvm.  Whas  by  an  extraordinary  resolon  duly  passed  at  a 

genl  meetg  of  the  Co,  held  on  the day  of  ,  accdg 

to  the  requiremts  of  the  Cos  Act,  1862,  it  was  resolved  that 
it  had  been  proved  to  the  satisfon  of  the  Co  that  it  could  not, 
by  reason  of  its  liabilities,  continue  its  business,  &  that  it  was 
advisable  to  wind  up  the  same,  &  the  sd  A.  was  duly  appted 
sole  liquidator  of  the  Co. 

XIX.  Whas  by  an  order  of  the  Chancery  Divon  made  by  the 

Vice-Chancellor  [Mr.  Justice] on  the day  of , 

on  the  hearg  of  a  peton  in  the  mre  of  the  Cos  Acts,  1862  to 


(a)  See  the  Companies  Act,  1862,  aa.  129, 133. 
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1890,  &  of  the Co,  it  was  ordered  that  the  voluntary  vwioii  of 

windg  up  of  the  sd  Co  be  continued  under  the  supervision  of    ^^^  ^  ^' 
the  Ct,  &  that  such  pcdgs  in  the  voluntary  windg  up  might  be 
adopted  as  the  judge  shd  think  fit. 

XX,  Whas  by  an  order  of,  &c.,  as  in  last  form,  it  was  ordered  Compui- 
that  the  sd  Co  shd  be  wound  up  by  the  Ct,  under  the  provons  J^Jfu^d 
of  the  Cos  Acts,  1862  to  1890,  &  by  an  order  of  the  sd  Divon  »ppoint- 

made  by,  &c.,  on  the day  of  ,  the  sd  K.  was  duly  official 

appted  official  liquidator  of  the  sd  Co.  liquidator 

XXI.  Whas  by  a  decree  of  the  High  Ct  of  Chancery,  made  d^^^  j^ 

by  the  Vice-Chancellor  Sir  ,  on  the  day  of ,  Chancery. 

in  a  cause  whrin  the  sd  A.  was  pit,  &  B.  &  others  were 

defts  (being  a  suit  for  the  ppose  of,  ^c),  an  acct  was 
directed  to  be  taken,  &c.,  &  it  was  amongst  other  things 
ordered,  &c. 

xxn.  Whas  by  the  judgmt  of  the  Vice-Chancellor  [Mr.  Jud:<meut 

Justice] in  an  action  in  the Divon  of  the  High  Ct  comifftf 

of  Justice,  whrin  A.  was  pit  &  B.  &  others  defts  (being  an  Justice. 
action  for  the  ppose  of,  &c.),  it  was  amongst  other  things 
ordered,  &c. 

xxni.  Whas  by  an  order  of  the  High  Ct  of  Chancery  Order  on 
[Chancery  Divon]  made  on,  &c.,  by  the  Vice-ChanceUor  p^r.  ^^^^^^^ 

Justice] ,  upon  a  peton  presented,  or,  "  upon  an  applicon 

by  summons  in  chambers,"  in  the  sd  cause  &  in  the  mre  of, 
&c.,  by  the  sd  A.,  it  was  ordered,  &c. 

XXIV.  Whas  by  the  certfe  of  the  Chief  Clerk  made  in  the  sd  Chief^ 
cause,  dated,  &c.,  &  filed,  &c.,  it  was  certified,  &c.  certificlite. 

XXV.  Whas  these  psnts  have  been  [settled  &]  approved  as  Approval 
a  pper  convce  psuant  to  the  sd  order  as  appears  by  the  ^^^"^se- 
signature  of  the  chief  clerk  of  the  sd  judge  in  the  margin 

hrof. 

xxvi.  Whas  the  sd  hds  have  been  considerably  altered  in  Alteration 
regard  to  their  subdivons  &  in  other  respts  by  the  shiftg  or  °  ^^^^ 
removal  of  fences,  ditches,  or  other  boundary  marks  &  the 
erection  of  a  new  mansion  house  &  other  bldgs  since  the  date 
of  the  sd  indre  of,  &c.,  in  wch  the  ancient  description  thof 
is  contd,  &  the  same  sevl  hds  accdg  to  their  psnt  subdivons, 


(6)  See  the  Companies  Act,  1862,  as.  147  et  feg. 
(c)  See  the  CompanieB  Act,  1862,  8.  79  etaeq, 
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quantities  &  abuttals,  are  delineated  &  descd  in  the  map  or 
plan  hrunto  annexed  &  in  the  table  of  referee  to  the  sd  map 
or  plan  contd  in  the  schdle  hto. 


Contract 
for  h&Iq  of 
freeholds 
and  copy- 
holds, ap- 
plicable  to 
private 
contract 
or  auction. 

Contract 
for  sale  of 
leaseholds. 


Sale  by 
auction  (c). 


Contract 
for  sale  by 
trustees. 


Contract 
for  pur- 
chase by 


Introductoby,  &C. 

I.  Whas  the  sd  A.  has  agrd  with  the  sd  B.  for  the  sale  to 

him  for  the  sum  of  £ (a)  of  the  hds  hby  grted,  or, 

**  hby  assured/'  in  fee  simple  in  posson,  <t  also  of  the  copyhd 
or  customary  hds  hinafter  covtd  to  be  surrendered  &  the 
inhance  thof  in  posson  accdg  to  the  custom  of  the  manor  of 
-» — ,  free  from  incumbces  [except  as  hinafter  mentd]. 

n.  Whas  the  sd  A.  has  agrd  with  the  sd  B.  for  the  sale  to 

him  for  the  sum  of  £ of  the  premes  comprd  in  the  hinbfe 

recited  (b)  indre  of  lease,  for  all  the  residue  now  to  come  of 
the  term  thby  grted  as  afsd,  subjt  to  the  rent  reserved  by  & 
the  covts  &  Condons  contd  in  the  sd  lease. 

m.  Whas  by  the  diron  of  the  sd  A.,  the  hds  hby  assured, 

togr  with  other  hds,  were,  on  the  day  of  put  up 

for  sale  by  public  auction  at,  &c.  [accdg  to  certn  printed 

parlars  of  sale,  of  wch  parlars  lots & comprd  the 

sd  hds  hby  assured],  &  at  such  sale  the  sd  B.  was  the  highest 
bidder  for  &  was  decld  the  pchaser  of  the  same  for  the  sum 
of  £ ,  or,  "  of  lot for  the   sum  of  £ ,  &  of  lot 


for  the  sum  of  £- 


a 


rv.  Whas  the  sd  A.  &  B.,  as  trees  of  the  sd  indre  of,  &c. 
[the  sd  will  of  the  sd  X.],  &  in  exon  of  the  sd  power  of 
[trust  for]  sale  thrin  contd,  &  with  the  consent  (hby  testified) 
of  the  sd  C,  have  agrd,  &c.,  as  inform  i.  or  n. 

V.  Whas  the  sd  A.  &  B.,  as  trees  of  an  indre,  &c.,  being 
a  settlemt  of  certn  estes  situate,  &c.  [the  will  dated,  &c.,  & 


Variation 
for  sale  for 
a  I'ent- 
charge. 


(a)  In  case  of  a  rent-charge  say :    ''In   COnson  ot  the  perpetual 

rent-chge  hinafter  reserved  &  limd  &  of  the  covts  &  provons 
hinafter  contd,  &  on  the  pt  of  the  sd  B.,  his  hrs,  exs,  ads,  & 
assns,  to  be  pformed  &  observed." 
(6)  For  several  leases  say,  "  sevl,  07%  *  respive,'  hinbfe  recited," 

&C.J  and  make  similar  alterations  throughout. 

(e)  This  form  is  for  use  where  it  is  necessary  to  refer  to  the  auction. 
The  forms  for  general  use  are  Nob.  i.  and  ii. 
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proved,  <fec.y  of  X.  deced],  &  in  the  exon  of  a  trust  or  power  trostees 
in  the  sd  indre  [will]  eontd  for  the  investmt  of  moys  arisg  ^  ^' 
thronder  in  the  pchase  of  real  or  leasehd  estes  have,  with 
the  consent  (hby  testified)  of  the  sd  C,  as  tenant  for  life  in 
posson  under  the  sd  settlemt  [will],  agrd  with  the  sd  D.  for 
the  pchase,  &c. 

VI.  Whas  the  sd  A.  &  B.,  as  trees  of,  &c.,  &  in  exon,  (fee,  Oontnet 
&  with  the  consent  of,  &c.,  as  in  form  iv.,  have  agrd  to  sell,  Jhere  both 
&  the  sd  G.  <fe  D.,  as  trees,  &c.,  as  in  the  last  form^  have  agrd  parties  are 

11  o  •      y  trnstoea. 

to  pcnase,  &c.,  as  %n  form  i.  or  n. 

vn.  Whas  the  sd  A.,  in  exercise  of  the  power  conferred  Oontract 

on  him  by  the  sd  indre  of  mtge  [&  the  statute  in  that  behalf]  mortg4«/ 

has  agrd  with  the  sd  C.  for  the  sale,  &c.  under 

vin.  Whas  the  sevl  psons,  pties  hto  of  the  first pts,  Spre4  or 

Bcedg  to  their  sevl  &  respive  shares,  estes,  intts,  &  powers,  "♦^^"^^^'y. 

have  resply  agrd  with  the  sd  P.  for  the  sale  to  him,  for  the  for°j2e\)y 

som  of  £ ,  of  the  entirety  of  the  hds,  &c.  tenants  in 

E.  Whas  the  sd  A.,  as  such  tenant  for  life  as  afsd,  actg  °®™™®'** 

Contcact 

onder  the  powers  of  the  Settled  Land  Acts,  1882  to  1890  (e),  for  sale 

has  agrd,  &c.  -^« '"• 

X.  Whas  the  sd  A.,  by  virtue  of  the  powers  conferred  on  Land  Act . 
him  by  statute  or  "  by  the  sd  Act,"  or,  "  the  sd  Act  &  the  Contract 
Acts  incorpd  thwith,"  or^  ''the  Act  passed  in  the  Session  of  where  both 

Parliamt  held  in  the &  yrs  of  the  reign  of  her  ^^^^^^^ 

Majesty,  intituled,  &c.,"  or,  "  the  Act  Vict.  c.  — ,"  or^  statntory 

"the  Act,  18—,"  has  agrd  to  seU  &  the  sd  B.  &  C.  ^^'^^'^"'^ 

by  virtue  of  the  powers  vested  in  them  by,  &c.,  have  agrd  to 
pchase,  &c. 

XI.  Whas  by  a  contract,  dated,  &c.,  &  made,  &c.,  the  sd  A.  contract 
agrd  With  the  sd  B.,  subjt  to  the  sanction  of  the  High  Ct  of  g„b>l!^to 
Justice  being  obtained,  for  the  sale  to  him,  &c. :  And  whas  approval  of 


(d)  If  the  settlement  has  been  preyioosly  recited  (which  is  not  nfinally   Variation 

necessary),  recite, "  Whas  the  sd  A.  &  B.  as  the  psent  trees  of  ^*»«™ 
the  sd  indre  of  settlemt  [will]  &  in  psuance  of  the  afsd  power  J^itS*" 
[trust]  in  that  behalf,  &  at  the  reqt  (hby  testified)  of  the  sd 
C,  have  agrd,  &c." 

(e)  If  the  sale  includes  the  principal  mansion-house  or  land  occupied 
wil^  it,  and  is  made  with  the  consent  of  the  trustees,  add  here, ''  with  the 

oonsent  (hby  testified)  of  the  sd,  trees  ";  see  the  Act  of  1890,  s.  lo. 
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Goart,  and 
order  (a). 


by  an  order  of  the  Ghy  Divon  of  the  High  Gt  of  Justice,  made 

on  the day  of ,  in  an  action  in  wch was  pit,  & 

&  others  defts  [in  the  mre  of,  &c.],  the  sd  condonal 


Order 
authorising 
sale  of 
mansion- 
honse,  &c., 
under  Set- 
tled Land 
Acts  (6). 

Gontraot 
for  sale, 
and  sob- 
contract. 


Pkrtof 
porcbase* 
money  to 
remain  on 
mortgage. 

Agreement 
for  pay- 
ment of 
purcbaae- 
money  by 
instal- 
ments. 


Yaloation 
of  timber 
{c). 


Agreement 
for  appor- 
tionment 


contract  was  confirmed  &  ordered  to  be  carried  into  effect, 
or,  ''  the  sd  A.  &  his  succors  in  title,  was  &  were  authorised 
to  carry  the  same  into  effect." 

XII.  Whas  by  an  order  of  the  Chy  Divon,  made  on,  &c.,  the 
sd  A.  was  authorised  to  sell,  &c. 

xni.  Whas  the  sd  A.  lately  contracted  with  the  sd  B.  for 

the  sale  to  him,  for  the  sum  of  £ ,  of  the  hds  hby  assured, 

but  no  convce  thof  has  yet  been  exted  to  the  sd  B. :  And  whas 
the  sd  B.  has  agrd  with  the  sd  G.  to  transfer  to  him  the 
benefit  of  the  sd  contract  upon  the  terms  of  the  sd  G.  paying 

to  him,  the  sd  B.,  the  sum  of  £ ,  makg  with  the  sd  sum 

of  £ ,  agrd  to  be  pd  by  the  sd  B.  for  the  pchase  of  the 


premes  as  afsd,  the  sum  of  £ . 

xiY.  Whas  |upon  the  treaty  for  the  sd  pchase  it  was  agrd 

that  the  sum  of  £ ,  pt  of  the  sd  pchase-moy,  shd  be  seed 

to  the  sd  A.,  with  intt  for  the  same  at  the  rate  of,  &c.,  by  a 
mtge  of  the  sd  pchased  premes. 

XT.   Whas  it  has  been  agrd  that  the  sd  pchase-moy  of 

£ shl  be  payable  as  follows,  that  is  to  say,  £ upon 

the  exon  of  these  psjits,  &  the  residue  thof  by  four  annl 

instalmts  of  £ each  on  the day  of  ,  &c.,  with 

intt  on  the  ppal  sum  for  the  time  being  unpd  at  the  rate  of 

p.c.  p.a.,  to  commce  from  the  date  of  these  psnts,  &  to 

be  payable  annlly  with  the  instalmts  of  ppal. 

XYi.  Whas  by  the  sd  parlars  of  sale  it  was  stipulated  that 

all  timber  &  other  trees  of  the  value  of  £ shd  be  taken 

by  the  pchaser  at  a  valuon  to  be  made  as  thrin  mentd,  &  the 

timber  &  trees  on  the  premes  comprd  in  lot have  accdly 

been  valued  at  £ . 

xvn.  Whas  upon  the  treaty  for  the  sd  pchase,  it  was  agrd 
that  the  yrly  sum  of  £ shd  be  the  apportioned  pt  of  the 

(a)  This  may  be  used  for  a  sale  in  an  action,  or  of  a  man^ion-lioiise,  or 
land  occupied  with  it,  under  the  Settled  Land  Acts,  unless  an  order  giving 
general  authority  to  sell  is  obtained  before  the  contract  is  entered  into,  as  in 
the  next  form. 

(6)  See  the  rules  under  the  Act  of  1882,  Form  vi. 

(c)  The  price  of  the  timber  would  usually  be  added  to  the  purchase-money 
without  the  need  for  this  recital. 
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fid  yrly  rent  of  £ payable  in  respt  of  the  hds  hby  assared,  of  rem 

bat  that  the  consent  of  the  tenant  to  such  apportionmt  shd  teniui  J  ^ 
not  be  required, 
xvm.  Whab  the  sd  sum  of  £ remains  owing  to  the  sd  state  of 

A.  on  the  secy  of  the  sd  indre  of,  &c.  [indres  of  mtge  &  further  ™ebtf  "** 
chge],  but  all  intt  thron  has  been  pd  up  to  the  date  of  these 

pants,  or^  "  Whas  there  is  now  owing  to  the  sd  A.  on  the 

secy  of,  &c.,  the  ppal  sum  of  £ ,  with  the  sum  of  £ 

for  intt  thron,  makg  togr  £ ." 

ux.  Whas  it  has  been  agrd  that  the  sd  sum  of  £ ,  A«re«iueDt 

mige  debt  dk  intt,  shl  be  pd  to  the  sd  B.,  mtgee,  out  of  the  sd  "iJ^nTe^of 
pchase-moy,  &  that  he  shl  join  in  these  psnts  in  nmer  mortgagee, 
hinafter  appearg  [or,  "  that  the  sd  pchase-moy  shl  be  pd  to  ^*"oua 
the  sd  B.  in  pt  dischge  of  the  sd  mtge  debt  so  due  to  him  as 

afsd  " ;  or,  "  that  the  sum  of  £ ,  pt  of  the  sd  pchase-moy, 

shl  be  pd  to  the  sd  B.  in  pt  dischge,  &c.";  or,  ''the  sd 

B.  havg  other  suffi;  secy  for  the  ppal  moys  &  intt  owing  to 
him  on  the  secy  o(  the  sd  indre  of  mtge  [indres  of  mtge  & 
further  chge]  of,  &c.,  it  has  been  agrd  that  the  whole  of  the 
sd  pchase-moy  shl  be  pd  to  the  sd  A.,  mtgor,  &  that  the  sd 
B.  shl  join,  &c."]. 

XX.  Whas  the  sum  of  £ ,  pt  of  the  sd  pchase-moy  of  Payment  in 

£ ,  being  the  sum  required  at  the  current  market  rate  to  orMx^k* 

pchase  the  sum  of  £ 2|  p.c.  Consold  Stk,  has  been  pd  mortgage 

by  the  sd,  pchaser,  to  the  sd,  mtgees,  &  has  been  invested 

by  them  in  the  pchase  of  that  sum  in  their  names  in  satisfon 
of  their  sd  mtge  debt. 

XXI.  Whas  the  sd  B.  has  agrd  to  join  in  these  psnts  for  Agreement 
the  pposes  &  in  mner  hinafter  appearg.  oon^^ 

xxn.  Whas  the  sd  A.  is  desirous  that  the  sd  pchased  premes  ab  to  foim 
shl  be  conveyed  to  the  uses  &  in  mner  hinafter  expd.  ®^  convey. 

*>  *  ance. 

xxm.  Whas  it  has  been  agrd  that  [the  sd  pchased  premes  rpj^^  same, 
shl  be  assured  &  limd  in  the  mner,  &  subjt  to  the  rts  & 
restrons  hinafter  set  forth,  &  that]  these  psnts  shl  contain  the 
sevl  covts  &  stipulons  hinafter  expd. 

XXIV.  Whas  the  sd,  life  tenant,  being  desirous  that  the  sd  Purchase 
hds  80  agrd  to  be  pchased  by  him  as  afsd  shl  be  added  to  &  for*nfe°  or 

,-     benefit  of 

trust 
(d)  See  National  Debt  (Conversion)  Act,  1888,  a.  21 ;  ante,  p.  71,  note.        estate. 


L 


874 


CONVEYANCES   ON  SALE. 


Apportion- 
ment of 
purchase- 
Boney 
between 
oopyboKls 
and  other 
property 
for  stamp 
duty  (a). 

Introduc- 
tory to 
acknow- 
ledgment 
for  produc- 
tion of 
deeds  (6). 

The  same, 
for  several 
sets  of 
deeds. 


held  with  the  hds  comprd   in  the  hinbfe  recited  ibdre  of 

settlemt,  has  agrd  to  pay  the  sum  of  £ out  of  his  o^n 

pper  moys  to  make  up  the  pchase-moy  for  the  same  witht 
reservg  or  havg  any  claim  or  demand  for  reimbursemt  of  such 
sum  or  any  pt  thof  or  any  equity  in  his  favour  by  reason  of 
such  paymt,  &  is  desirous  that  the  sd  hds  shl  be  conveyed  to 
the  uses  &  in  mner  hinafter  appearg. 

XXV.  Whas  for  the  ppose  of  the  Act  of  Parliamt  imposg  ad 
valorem  stamp  duties  upon  convces  on  sale,  it  has  been  agrd 

that  the  sum  of  £ ,  pt  of  the  sd  pchase-moy,  shl  be  the 

price  or  conson  for  the  sd  freehd  [&  leasehd]  hds,  &  that  the 

sum  of  £ ,  the  residue  thof,  shl  be  the  price  or  conson  for 

the  sd  copyhd  or  customary  hds. 

XXVI.  Whas  the  sevl  [deeds  &]  documts  specified  in  the 
schdle  hto,  wch  are  in  the  posson  of  the  sd  A.,  relate  as  well 
to  the  hds  hby  assured  [or,  assured  by  the  hinbfe  recited 
indre]  as  to  other  hds  of  the  sd  A.,  &  it  has  been  agrd  that 
the  sd  A.  shl  retain  the  sd  deeds  &  documts,  &  give  such 
acknmt  [&  undertakg]  in  relon  thto  as  is  hinafter  contd. 

XXVII.  Whas  the  sevl  [deeds  &]  documts  specified  in  the 
sevl  schdles  hto  relate  as  well  to  the  hds  hby  assured  [or, 
assured  by  the  hinbfe  recited  indre]  as  to  other  hds,  &  it  has 
been  agrd  that  the  deeds  &  documts  specified  in  the  first 
schdle  hto  shl  be  retained  by  the  sd  A.,  that  the  deeds  & 
documts  specified  in  the  second  schdle  hto  shl  be  retained  by 
the  sd  B.  &  C,  &  that  the  deeds  &  documts  specified  in  the 
third  schdle  hto  shl  be  retained  by  the  sd  D.,  &  that  such 
respive  pties  shl  give  such  acknmts  [&  (as  regards  the 
sd  A.  &  D.)  such  undertakgs]  in  relon  thto  as  are  hinafter 
contd. 


(a)  See  the  Stamp  Act,  1891,  bs.  68,  61. 

(h)  See  the  Cony.  Act,  1881,  s.  9.    This  recital  is  now  usnaUy  omitted. 
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CONSIDERATION— RECEIPT  (c). 

I.  In  conson  of  the  sum  of  £ now  (d)  pd  by  the  sd,  ^^JJ^^'^'^'' 

pchaser,  to  the  sd,  vendor,  [if  the  convce  be  witht  recitals  add,  parcLaser. 

(e)  See  Elph.  Introd.  67,  84,  Elph.  Interp.,  Chapter  XI.    The  Cony.  Act,  Receipt  for 
1881  (b.  54),  provideB  as  to  deeds  ezecnted  after  the  oommenoement  of  the  con>idera- 
Act  that  the  receipt  for  the  consideration  in  the  body  of  a  deed  shall  be  ^^^ 
sufficient,  without  any  further  receipt  being  endorsed :   and  by  s.  55,  a 
receipt,  whether  in  the  body  of  the  deed  or  endorsed,  is  to  be  sufficient 
eridenoe  of  the  payment  in  favour  of  a  subsequent  purchaser  or  other 
person  dealing  for  value  without  notice,  although  the  consideration  was 
not  in  fact  paid.    There  is  therefore  now  no  object  in  endorsing  a  receipt, 
except  where,  as  in  the  case  of  some  companies  or  public  bodies,  it  is  the 
practice  to  endorse  a  receipt  signed  by  some  official  or  agent. 

The  same  Act,  s.  56,  provides  that  the  production  by  a  solicitor  of  a  deed  Payment  to 
omtaining  a  receipt,  in  the  body  or  endorsed,  executed  by  the  person  *"li«tor. 
entitled  to  give  a  receipt  for  the  consideration,  shall  be  a  sufficient  authority 
for  the  payment  thereof  to  the  solicitor,  i.e.,  to  the  solicitor  of  the  person  to 
whom  the  money  is  expressed  to  be  paid ;  Day  v.  Woolvfich,  Sfc,  Society,  40 
Ch.  D.  491.  As  to  the  previous  law,  see  Viney  v.  Chaplin,  4  Dr.  237 ;  2  De 
6.  &  J.  468 ;  Ex  parte  Swinbanks,  11  Ch.  D.  525.  This  will  in  ordinary  cases 
save  trouble  by  superseding  the  necessity  for  a  special  authority  for  such 
payment.  Where  the  purchasers  are  trustees,  they  are  protected  in  respect 
of  the  payment  by  the  66th  section  of  the  Act. 

It  was  decided  that  the  enactment  in  s.  56  did  not  apply  where  the  Where 
Tenders  were  trustees,  as  it  did  not  abrogate  or  alter  the  rule  that  trustees  vendors 
cannot  in  general  authorize  the  payment  of  trust  money  to  an  agent;  Be  trustees. 
BtUamy,  24  Ch.  D.  387 ;  and  it  has  also  been  decided  (contrary  to  a  dictum 
in  Wehb  v.  Ledsam,  1  E.  &  J.  385),  that  trustees  cannot  in  general 
aathorize  payment  to  one  of  themselves  (Re  Flower,  27  Ch.  D.  592) ; 
the  result  being  that  it  was  necessary  that  the  trustees  should  all  be 
personally  present  to  receive  the  money,  or  that  payment  should  be 
made  to  their  joint  accotmt  at  a  bank ;  but  this,  being  very  inconvenient  in 
practice,  has  been  altered  by  the  Trustee  Act,  1893,  repealing,  and  by  s.  17 
re-enacting  the  Trustee  Act,  1888  (51  &  52  Vict.  c.  59),  s.  2,  which  extended 
8.  56  of  the  Conv.  Act,  1881,  to  truste^^,  although  it  does  not  empower  them 
to  delegate  the  receipt  of  the  purchase-money  to  an  agent  except  in  that 
particular  mode.  The  doctrine  of  Be  Bellamy  did  not  of  coarse  apply  to 
mortgagees,  nor  doubtless  to  executors  (who  in  this  and  other  respects  are 
not  subject  to  the  same  strict  rules  as  trustees)  ;  the  new  Acts,  however, 
expressly  extend  to  executors  and  administrators ;  see  the  Act  of  1888,  s.  1, 
and  the  Act  of  1893,  s.  50.  It  would  seem  from  the  principle  of  Be  BeUamy, 
that  payment  to  the  solicitor  would  not  be  good  under  the  Conv.  Act,  1881, 
8.  56,  where  the  conveyance  is  executed  by  the  vendor  by  attorney,  who  has 
no  power  to  appoint  substitutes ;  Be  Hetling,  [1893]  3  Ch.  269. 

Where  it  is  desired  to  exclude  the  statutory  authoril^,  a  notice  oounter- 

(d)  Or,  if  preferred,  "  this  day,"  or  "  upon  or  bfe  the  exon  of 
these  psnts." 
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Sereral 
vendoiK 
and  several 
parcbasera. 


Where 
yendors  are 
a  company 
or  corpora- 
tion. 


On  sale  by 
mortgagor 
and  mort' 

part  of 
purchase- 
money 
being  paid 
to  the 
latter. 


Release  of 
a  debt 
owing  to 
parchaser. 


Authority 
by  vendors 
for  pay- 
ment of 
porchase- 
money  or 
deposit  to 
solicitors. 


'*  for  the  pchase  of  the  fee  simple  in  posson  of  the  hds  hby 
assured,"  or  '^  for  the  pchase  of  the  inhance  in  posson  of  the 
hds  hby  covted  to  be  surrendered,"  or  "  for  the  pchase  of  the 
hds  hby  assnd,"]  (the  rect  whof  the  sd,  vendor,  doth  hby 
acknowe). 

n.  In  conson  of  the  sum  of  £ now  pd  by  the  sd, 

pchasers,  to  the  sd,  vendors,  in  the  proportions  &  nmer  follg, 

namely,  £ to  the  sd  A.,  &c.  (a)  (the  rect  whof  [of  wch 

respive  sums]  they,  the  sd,  vendors,  do  resply  hby  acknowe). 

in.  In  conson  of  the  sum  of  £ now  pd   by  the  ed, 

pchaser,  to  the  sd,  Co  or  corporon,  or,  "  to  the  acct  of  the  sd, 

Co  or  corporon,  at  the  Bank  "  (the  rect  whof  the  sd, 

Co  or  corporon,  do  hby  acknowe,  or,  "  the  rect  whof  is  intd 
to  be  acknowed  by  a  mem  endorsed  on  these  psnts  signed  by, 
some  officer  or  agent,  &  the  paymt  whof  the  sd,  Co  or  corporon, 
do  hby  also  acknowe"). 

rv.  In  conson  of  the  sum  of  £ now  pd  by  the  sd, 

pchaser,  at  the  reqt  of  the  sd,  mtgor,  in  mner  follg,  namely, 

the  sum  of  £ ,  pt  thof,  to  the  sd,  mtgees,  in  full  [pt]  dis- 

chge  of  the  moys  owing  to  them  under  their  sd  mtge  secy  as 
afsd  (the  rect  whof  the  sd,  mtgees,  do  hby  acknowe),  &  the 

sum  of  £ ,  the  residue  thof,  to  the  sd,  mtgor  (the  rect  4 

paymt  in  mner  afsd  of  wch  respive  sums,  makg  togr  the  sd 
pchase-moy  of  £ ,  the  sd,  mtgor,  doth  hby  acknowe). 

V.  In  conson  of  the  sum  of  £ so  owing  by  the  sd,  vendor, 

to  the  sd,  pchaser,  as  afsd,  from  the  paymt  whof  &  from  all 


manding  it  should  be  sent  to  the  solicitor  of  the  purchaser  or  other  parfy  hj 
whom  the  money  is  payable.  The  following  is  a  form  of  express  aathori^ 
for  payment  to  the  solicitor : 

"  To  C.  &  D.,  pchasers. 

Sale  of  ppty  in . 

We  hby  authorise  &  reqt  you  to  pay  to  our  solor,  X.,  of, 
&c.,  the  amt  of  the  deposit  [pchase-moy]  payable  by  you  to 
us  on  the  exon  of  the  agrmt  for  [complon  of]  the  sale  of  the 
above-mentd  ppty.    Dated,  &c. 

Signed  \  j^  >  vendors r 

(a)  If  the  vendors  are  aU  absolute  beneficial  owners  the  purchase-money 
may  be  expressed  to  be  paid  to  them  jointly  on  their  joint  receipt  without 
any  apportionment ;  see  Lewin,  476,  669. 
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claims  &  demands  in  respt  who!  the  sd,  pehaser,  doth  hby 
rele  the  sd,  vendor,  his  hrs,  ezs  &  ads,  &  in  conson  of  the 

further  sum  of  £ now  pd  by  the  sd,  pehaser,  to  the  sd, 

vendor  (the  reet  of  wch  sum  of  £ ,  makg  with  the  sd  sum 

of  £ the  sd  pchase-moy  of  £ ,  the  sd,  vendor,  doth 

hby  acknowe). 

71.  In  conson  of  the  sum  of  £ havg  immedly  bfe  the  TaMlerof 

ezon  of  these  psnts  been  applied  by  the  sd,  pehaser,  in  the  yendor  or 
pchase  in  the  name  of  the  sd,  vendor  \mtgee1,  of  the  sum  »ort8a««^ 

of  £ 2|  p.c.  Consold  Stk   (the  pchase  in  mner  afsd 

of  wch   sd  sum  of  stk,  the  sd,  vendor  [mtgee'],  doth  hby 
acknowe). 

vn.  In  conson  of  the  sd  sum  of  £ havg  been  pd  into  Money  paid 

Ct  as  hinbfe  is  recited  (the  paymt  whof  is  hby  acknowed).         "* 

vm.  In  conson  of  the  rent-chge  hinafter  limd  &  seed  to  Bent- 
the  sd,  vendor,  &  of  the  covts  by  the  sd,  pehaser,  hinafter 
oontd. 

IX.  In  conson  of  the  respive  paymts  &  mres  hinbfe  recited  Considera- 
&  of  the  premes  [&  of  the  covts  by  the  sd,  pehaser,  hinafter  ing  from 
eontd,  &  for  the  other  consons  hrin  appearg].  ^le^pwtR 

of  deed. 


PARCELS  (6). 


Beal  Estate. 

I.  All  that  pee  of  land  contg  [by  estimon,  or,  "  admeasure-  Land  and 

mt,"  or,  "  accdg  to  a  recent  admeasuremt "] acres, ^^ 

roods,  & perches  or  thrabts,  situate  in  the  parish  [town- 
ship] of in  the  coy  of ,  &  bounded  on  or  towards  the 

north  by  land  now  or  late  of  A.,  on  or  towards  the  south  by 

the  high  road  from to ,  on  or  towards  the  west,  &c., 

AND  ALSO  all  that  other  pee  of  land  contg,  &c.,  situate,  &c.,  & 

(h)  See  1  Dav.  Piec.  p.  61  et  uq.,  275  et  »eq, ;  Elph.  Introd.,  89,  Elph. 
Interp.,  153.  See  other  forms  tinder  the  heads,  Lbasbs  (Housbs,  A;c.)« 
liXASBs  (Mining),  Sbttlekbnts  (Pxbsonal),  and  Sbttlbmbnts  (Bkal). 
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The  same. 

Another 
form. 


House  in 
town  (a). 


bounded,  &c.,  togr  with  the  messe  or  tenemt  &  outbidgs 
erected  or  standg  on  the  sd  last-mentd  pee  of  land,  all  wch 

premes  were  lately  in  the  tenure  or  occupon  of  ,  his 

undertenants  or  assns,  &  are  now  in  the  tenure  or  occupon  of, 

Gopyhoida.    &c.  [J'or  copyhds  addf  to  wch  premes  the  sd  A.  was  admitted 

tenant  out  of  ct,  or,  "  at  a  ct  held  for  the  sd  manor/'  on  the 

day  of on  the  surrender  of  X.,  or,  "  as  the  hr  of  Y. 

deced  "]. 

II.  All  that  messe  or  tenemt,  yard,  garden,  &  outbidgs,  & 
all  those  pees  of  meadow  or  pasture  land  adjoing  thto  &  held 

thwith,  situate,  &c.,  &  contg,  &c.,  &  now  known  as  

[boundaries  as  in  form  i. ;  or  referee  to  plan,  see  form  xn.,  <i6 
tenancies'}, 

III.  All  that  messe  or  tenemt  with  the  yard,  garden,  coach- 
house, stables,  offices  &  outbidgs  thrunto  belongg,  situate  & 

being  No. on  the  west  side  of street,  or,  "  known  as, 

&c.,  situate  in  the road,"  in  the  parish  of ,  in  the 

coy  of ,  &  contg  in  width  frontg,  &c., ft,  &  at  the 

back  or  rear  thof ft,  &  in  depth  on  the  west  side  thof 

ft,  &  on  the  east  side  thof  ft,  be  the  same  sevl 

dimensions  little  more  or  less,  &  abuttg  towards  the  west,  &c., 
&c.  [add  referee  if  need  be  to  plan,  see  form  xn.,  the  dimensions 
A  abuttals  being  in  that  case  given  on  the  plan,  dt  tenancies}. 

IV.  All  those  pees  or  plots  of  land  situate,  &c.  [&  lately 
formg  pt  of  certn  fields  or  closes  of  land  known  as,  <&c.],  & 

all    those  messes  or  dwg-houses,   shops,   &   outbidgs 

erected  or  now  in  course  of  eron  on  the  sd  respive  pees  or 
plots  of  land  &  known  as  or  intd  to  be  called  Nos.  — ,  — ,  & 

— ,  in  street   [add  referee  to  plan  if  thought  necy,  see 

form  xn.]. 

V.  All  those  pees  of  land  &  hds,  situate,  &c.,  contg  in  the 
whole,  &c.,  or  thrabts,  &  with  the  respive  quantities  & 
boundaries  thof  hinafter  more  parlarly  mentd  (that  is  to  say), 
first  a  pee  of  land  called,  &c.,  contg,  &c.,  &  bounded,  &c., 
secondly,  &c.,  &c.,  be  the  sd  respive  quantities  little  more  or 
less  [or  howsr  orwise  the  sd  respive  lands  &  premes  may  be 
called,  known  or  bounded],  wch  premes  were  formerly  in 


Ne»ly- 
erected 
hooBes. 


Serexal 
pieces  of 
land. 


(a)  As  to  the  description  where  the  vendor  owns  two  buildings,  one  partly 
overhanging  the  other^  see  Layhoum  v.  Qridley,  [1892]  2  Ch.  53. 
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the  tenure  or  occupon  of,  &c.,  &  are  now  in  the  occupon 
of . 

Ti.  All  that  messe  or  farm-house  with  the  outbldgs  &  the  Farm. 

sevl  closes  or  pees  of  land  known  as  the farm,  situate  in 

the  parish  of &  coy  of ,  &  comprisg  in  the  whole 

acres,  &c.,  or  thrabts  [add  parlars  as  in  last  form,  or  by 

referee  to  schdle  d  plan^  A  tenancy'}. 

vn.  All  that  pee  of  land  situate,  &c.,  the  boundary  line  a  small 
whof  startg  from  the  north  comer  thof  runs  towards  the  p^^^" 

south-east  next  the road ft,  &  then  breaks  north-  land,  with 

eastward ft,  &  from  thence  runs  south-eastward ft,  ^^^g  j^ 

&  then  returns  towards  the  south-west ft,  &  then  runs  *««*• 

towards  the  north-west  in  a  curved  line  adjoing  the  pee  of 
land  next  hinafter  mentd ft,  &  then  towards  the  north- 
east back  to  the  startg  point  next,  &c., ft.,  add  tenancy. 

vm.  All  those  the  manors  or  lordships  or  reputed  manors  Manors  (6). 
or  lordships  of,  &c. 

IX.  All  that  mansion-house  with  the  park,  gardens,  bldgs.  Mansion- 
lands,  &  hds  occupied  or  held  thwith,  known  as  the este,  ^g®^^*" 

contg,  (fee.  [referee  to  schdle  <£•  map,  see  form  xn.]. 

x.  At.t.  that  land  covered  with  water,  situate,  &c.,  called  or  Lake. 

known  as lake,  &  estimated  to  comprise acres,  or 

thrabts,  now  in  the  tenure  or  occupon  of,  &c. 

XI.  All  those  pees  of  land,  &c.,  &c.,  togr  with  half  the  bed  Land 

or  soil  of  the  river where  the  same  adjoins  the  sd  respive  ^wTcT 

pees  of  land,  &  the  rt  of  fishing  in  the  sd  river,  &  all  rts 
incident  to  the  ownership  of  such  half  of  the  bed  of  the  sd 
river,  &  all  such  other  rts  in  or  over  the  sd  river,  &  the  bed, 
soil,  &  water  thof,  as  the  sd,  vendor,  is  entled  to  as  owner  of 
the  lands  hby  conveyed. 

xn.  All  that,  &c.,  situate,  &c.,  wch  premes  are  more  Reference 
parlarly  descd  in  the  schdle  (d)  hrunder  written  &  [with  the  l^J^J^^^^^ 

(6)  See  p.  264,  note.    Elph.  Interp.  592. 

(c)  Ab  to  the  presumption  that  half  the  bed  of  a  river  or  half  the  soil  of  a   Rivers  and 
highway  passes  under  a  grant  of  adjoining  land,  and  how  it  may  be  rebutted,   highways, 
see  MukUihtoait  v.  Newla/y  Bridge  Co.,  33  Ch.  D.  133  ;  Duke  of  DevorUhire  t. 
PotttMon,  20  Q.  B.  D.  203  5  Pryor  v.  Petre,  [1894]  2  Ch.  11 1  Elph.  Interp., 
179  et  teq.,  and  as  to  the  effect  of  a  gradual  change  of  the  bed  see  Hindson 
T.  Aikby,  [1896]  1  Ch.  78. 

(4)  The  schedule  of  parcels  may  be  divided  into  columns  containing,  1,  the 
numbers  on  the  map ;  2,  the  names  by  which  the  fields,  &o.,  are  commonly 
known ;  3,  the  state  of  cultivation,  &c. ;  4,  the  acreage  ;  and  5,  the  names  of 
ths  tenants. 
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Reference 
todepositetl 
plans  and 
books  of 
refereaoe. 


Schedule 
and  plan 
not  to 
control 
description 
in  body  of 
deed  (c). 


respive  boundaries,  or,  "  abuttals,"  thof]  are  for  greater 
clearness  delineated  or  shown  on  the  map  or  plan  (a)  annexed 

hto,  or,  "  drawn  in  the  margin,"  or,  "  on  the  back  of  the 

skin,"  of  these  psnts,  &  thrin  coloured  red,  or,  "ihrin 
surrounded  by  a  red  verge  line,"  [such  schdle  &  map  being 
resply  taken  from  the  ordnance  survey  map  of  the  sd  parish 
of ,  &  the  book  of  referee  to  such  survey  (6)]. 

xm.  All  wch  premes  are  delineated  in  the  plan  drawn  in 
the  margin  of  these  psnts  &  thrin  coloured  red,  &  in  the  same 
plan  &  also  in  the  deposited  plans  &  books  of  referee  of  the 

sd  railway  for  the  sd  parish  of are  distinguished  by  the 

nos resply. 

XIV.  All  those,  &c.,  [^  peels  with  referee  to  schdle  d  plm\ 
wch  schdle  &  plan  are  intd  &  shl  be  taken  merely  as  assistg 
&  explaing  the  description  hinbfe  contd  &  not  as  in  any  way 
govemg,  controUg,  restrictg  or  enlargg  the  same  in  the 
event  of  any  variance  or  discrepancy  betn  the  sd  schdle  or 
plan  &  the  sd  description,  [and  all  other  (if  any)  the  messes, 


As  to  ose 
of  plan. 


As  to 

Ordnanee 

Surrey. 


(a)  As  to  the  care  reqiusite  in  the  use  of  a  plan,  see  2  Dart,  Y .  k  P.,  1093, 
1094;  MiMethwait  y.  Newlay  Briige  Co.,  33  Ch.  D.  133.  The  deBcription 
should  not  be  entirely  dependent,  as  it  sometimes  is,  on  the  colouring  of  the 
plan ;  to  guard  agaiilst  this,  the  acreage  or  dimensions  in  square  yards,  or 
the  lateral  dimensions  in  feet  (if  a  smaU  property),  should  be  g^ven  in  the 
body  of  the  deed  or  schedule,  and  not  on  the  plan  only.  Colouring  by  a 
verge  line  makes  it  more  difficult  to  tamper  with  the  deed.  If  it  is  desixed 
to  guard  against  the  plan  controlling  the  description,  form  zit.,  infra,  may 
be  used.  There  are  perhaps  few  things  in  which  more  carelessness  is  to  be 
met  with  in  proportion  to  their  importance  than  the  prei>aration  of  plans ; 
but  the  use  of  the  Ordnance  map  minimises  the  risk  of  error.  It  would 
greatly  simplify  the  examination  and  comparison  of  parcels  in  abstracts  if 
the  points  of  the  compass  were  always  nuurked  on  plans,  with  the  North  at 
the  top. 

(b)  A  discrepancy  between  the  quantities  in  the  muniments  and  the 
Ordnance  Sunrey  may  arise  from  the  acreage  in  the  latter  being  always 
measured  to  the  centre  of  the  hedge,  without  regard  to  the  ownership  of  the 
hedge  and  ditch.  It  was  formerly  common  to  refer  to  the  map  and  book  of 
reference  of  the  tithe  apportionment,  but  this,  though  most  useful  in  its 
day,  and  stiU  so  as  an  aid  in  identifying  parcels  in  investigating  titles,  is 
becoming  superseded  for  this  purpose  by  the  Ordnance  Survey ;  and  the 
prospect  of  the  latter  becoming  the  basis  of  a  general  system  of  registration 
of  titles  (should  such  a  system  be  hereafter  established),  is  an  additional 
reason  for  using  it  in  conveyancing  transactions.  As  to  the  use  of  the 
Ordnance  map  as  evidence  of  boundaries  see  CtUon  v.  HmniUon,  53  J.  P.  504. 

(c)  Or   the   following  may  be    used:    "  WcH  promes  by  way  of 

identificon,  &  not  of  limiton,  are  delineated,  &c." 
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lands,  tenemtSy  or  hds  wch  are  comprd  or  descd  in  the  sd 
sehdle  hto,  but  are  not  comprd  in  the  description  hinbfe 
eontd]. 

XY.  All  those,  &c.,  modem  description,  wch  premes  were  Lands, 
formerly  pt  &  peel  of  lands  called,  &c.  [were  formerly  descd  &  mod«m  "^ 
conveyed  by  the  description  foUg,  namely,  &c.,  or,  "  by  the  ^ith  j>w 
sevl  names,  <fe  as  in  the  tenure  or  occupon  of  the  sevl  psons,  &  t^^ 
as  contg  the  sevl  quantities  mentd  &  set  forth  in  the  sehdle, 
4c/']. 

XVI.  All  &  singr  the hds  &  premes  by  the  hinbfe  Freeholds 

recited    [within    written]    indre    of,    &c.,    grted    or  or  wise  ^nc^  ^' 
assured. 

xvn.  All  &  singb  the  — ; —  hds  &  premes  comprd  in  or  LesMhoids 
demised  by  the  hinbfe  recited  [within  written]  indre  of  lease  ^l^^^J' 

of,  &C.  (d).  lease. 

xvni.  All  &  sn^oR  the  pees  of  land,  mines,  minis,  powers,  The  same. 

&  privileges  &  all  other  the  hds  &  premes  comprd  in  &  Mining 

demised  &  grted  resply  by  the    hinbfe    recited    indre   of,  ^^^' 
&c. 

XIX.  All  such,  &  so  many,  &  such  pts  &  pt  of  the  sevl  pees  Where 
of  land,  messes,  or  tenemts  &  hds  hinafter  descd,  as  are  of  J^  ^^y, 
freehd  [copyhd]  tenure  (that  is  to  say),  all  that,  &c.  holds  inter- 

XX.  All  that  undivided  moiety,  or  eql  half  pt  or  share,  or,  Undivided 

"eql  undivided  pt  or  share"  [&  all  other  the  share,  share  of 

este,  &  intt,  if  any,  of  him,  the  sd  A.]  of  &  in  all  those  '®*^*^* 
messes,  &c. 

XXI.  All  that  the  remr  or  reversion  in  fee  simple  of  the  Keversion 
sd  A.,  expectant  &  to  take  effect  in  posson  upon  the  dece  &  ^{^^  l\a^ 
failure  of  issue  of  the  body  of  the  sd  B.,  of  &  in  all  that  of  a  share 

eql  undivided  pt   or  share  of  &  in  all  that  the  one 

undivided  moiety,  &c.,  late  of  the  sd  testor  X.,  deced,  (being 
equivalent  to  one  eql  pt  of  the  entirety,)  of  &  in  all 

that,  &c. 
xxn.  All  that  fee  farm  rent  or  perpetual  yrly  rent-chge  Rent- 

charge. 

(d)  For  a  plan,  say/ 'wch  premes  for  greater  clearness,  &  not 
80  as  to  restrict  or  enlarge  the  description  hinbfe  contd,  are 
delineated  on  the  plan  in  the  margin  hrof,  &  thrin  cdoured, 
&G."  For  several  leases,  say^  '*  the  respive  hinbfe  recited  indres 
of  lease  of,  &c.'' 
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of  £ chged  upon  &  isBuing  out  of  the  pees  or  plots  of 

land  delineated  in  the  plan  drawn  in  the  margin  of  these 

psnts  &  thron  coloured,  or^  edged ,  &  all  future  paymts 

of  the  sd  rent-chge,  togr  with  all  powers  &  remedies  for 
recovery  of  the  sd  rent-chge,  &  the  full  benefit  of  all  covts, 
Condons,  &  provons  contd  in  the  sd  indre  of,  &c.,  for  securg 
the  same. 
Coal  mines  xxiH.  All  the  mines,  veins,  or  seams  of  coal  &  cannel  in 
Bu^^!  or  under  all  those  lands,  &c.,  togr  with  the  full  rt  &  power 
of  makg,  sinkg,  maintaing,  &  using  all  such  pits,  shafts, 
drifts,  levels,  drains,  watercourses,  &  reservoirs,  &  of  con> 
structg,  erectg,  maintaing,  &  using  all  such  spoil  banks, 
railroads,  tramroads,  &  other  roads,  bridges,  culverts,  bldgs, 
works,  engines,  machy,  &  convenices  whatsr,  &  of  doing 
all  such  things  in,  under,  upon,  through,  or  over  the  same 
lands  or  any  pt  thof  as  may  be  necy  or  convenient  for  searehg 
for,  workg,  gettg,  dressg,  preparg,  carryg  away  &  disposg  of 
the  same  mines  or  seams,  &  the  coal  to  be  gotten  thfrom, 
makg  from  time  to  time  nevs  to  the  sd,  vendor ^  his  hrs  & 
assns,  &  his  &  their  lessees  &  tenants,  reasble  compenson  for 
all  damage  thby  done  or  occasd  to  the  sd  lands,  or  any  bldgs 
thron  (a). 
Fixed  xxiv.  Togr  with  all  machy,  steam  &  other  engines,  mills, 

mchinery,  factories,  workshops,  sheds,  bldgs,  rlys,  tramways,  turn-tables, 
erons,  fixtures,  &  works  affixed  or  attached  to  the  soil  or  freehd 

of  the  sd hds  &  premes  hinbfe  assured. 

AdvowBon.       XXV.  All  THAT  the  advowsou,  donation,  &  next  k  perpetual 
rt  of  presenton  of  &  to  the  rectory  [vicarage]  of  the  parish 

church  of ,  in  the  coy  of ,  &  the  rts  &  appurts  thto 

belongg. 
Next  pre-        XXVI.  Alii  THAT  the  rt  of  presoutou  to  the  rectory  [vicarage] 

tentation.     ^f  ^j^^  parish  church  of ,  in  the  coy  of ,  for  the  next 

avoidce  of  the  same  only. 
Tithes.  xxvn.  AxL  &  all  mner  of  tithes  of  com,  grain,  &  hay,  &  all 

other  tithes  whatsr,  both  great  &  small,  &  peels  &  portions 
thof,  &  all  moduses  &  rent-chges  in  lieu  or  commuton  of  tithes 
issuing  or  payable  out  of  or  in  respt  of  the  lands  &  hds  situate, 
&c.,  descd  in  the  schdle  hrunder  written. 

(a)  See  also  tlie  forms  of  zeservationB  of  mineralB,  pp.  886  ^  seq. 
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xxvni.  ToGR  also  with  full  rt  &  liberty  for  the  sd,  pchaser,  Wght  of 
his  hrs  [exs,  ads,]  &  assns,  the  owners  &  occupiers  of  the  sd  ^^ 
masse  &  hds,  &c.,  [in  common  with  the  sd  A.,  his  hrs  &  assns, 
&  the  owners  &  occupiers  for  the  time  being  of  the  other 
houses  situate,  &c.,  or,  "  with  all  other  psons  who  have  or 
may  hrafter  have  the  like  rt,"]  at  all  times  hrafter,  by  day 
or  by  night,  &  for  all  pposes,  with  or  witht  horses,  carts, 
carriages,  or  waggons,  laden  or  xmladen,  to  go,  pass,  &  repass, 
&  to  drive  cattle,  sheep,  &  other  animals  along,  over,  &  upon 

the  sd  street  or  road,  called,  &c.,  or,  "  leadg  from to 

,"  [delineated  on  the  sd  plan  &  thrin  coloured  red],  [the 

sd,  pchaser,  his  hrs  [exs,  ads,]  &  assns,  from  time  to  time 
payg  his  or '  their  due  proportion  with  such  other  owners  or 
occupiers  as  afsd  [accdg  to  the  extent  of  his  or  their  frontage] 
of  the  expse  of  maintaing  the  sd  street  or  road  &  the  fences 
adjoing  the  same  in  pper  repair,  until  the  same  shl  be  adopted 
by  the  parish  or  local  authority]. 

XXIX.  ToGR  also  with  the  rt  for  the  sd,  pchaser,  his  hrs  [exs,  The  same, 
ads,]  <fe  assns,  the  owners  &  occupiers  of  the  sd  messe  &  hds,  dweiUng^ 
known  as,  &c.,  at  all  times  hrafter,  but  on  foot  only  [&  betn  *»<>"»«  ^^^7- 
o'clock  in  the  forenoon  & o'clock  in  the  afternoon 

only],  or,  "  &  for  all  pposes  connected  with  the  use  &  occupon 
of  the  sd  messe  &  hds  or  any  messe  hrafter  erected  on  the 
Bite  thof  as  a  private  residce,  but  not  further  or  orwise,  with 
or  witht  horses  or  other  animals,  carts,  carriages,  or  waggons, 
laden  or  unladen,"  to  go  &  return  along  &  over  the  private 

road  or  way  leadg  from  the  sd  messe  &  hds  to [marked 

on  the  sd  plan]  [the  sd  pchaser,  his  hrs,  &c.,  at  his  or 

their  expse,  keepg  the  sd  road  or  way  &  the  fences  &  gates 
thof  at  all  times  in  good  repair  &  condon]. 

XXX.  ToGR  with  full  &  free  rt  &  liberty  for  the  sd  C,  his  TheaHiift, 
hrs  &  assns,  at  all  reasble  times  hrafter,  to  pass  &  repass,  p^'^^] 
with  or  witht  horses  &  carts,  for  the  ppose  of  carryg  timber 

&  other  wood  &  stone  from  the  sd  lands  &  premes  hby 
assured  over  the  other  lands  belongg  to  the  sd,  vendor^ 
situate,  &c.,  or  as  the  case  may  he,  but  for  no  other  ppose, 
doing  thby  no  unnecy  damage  &  makg  compenson  for  all 

(5)  As  to  the  eifect  of  a  grant  of  the  "  exclosiye  use  "  of  a  way,  see 
fiwtty  V.  Booth,  44  Ch.  D.  12. 
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The  same, 
for  water- 
ing cattle. 


Right  to 
uae  roads 
and  drains 
on  bailding 
estate. 
Short  furm. 


Rights  of 
light  (a). 


Benefit  of 
ooT  nant  of 
indemnity 
against 
death 
daties  en- 
tered into 
by  a  previ- 
ous vendor. 

Benefit  of 
restrictiye 
covenants 

(6). 


damage  thby  done  or  occasioned  to  such  other  land  or  the 
timber  or  other  trees,  underwood,  or  crops  thron. 

XXXI.  ToGR  with  full,  &c.,  at  all  times  hrafter  to  pass  &  re- 
pass with  cattle  &  other  animals  from  the  lands  hby  assured 

along  the  roadway  marked on  the  sd  plan  to  the  river 

for  the  ppose  of  waterg  such  cattle  &  other  animals  at 

the  point  marked on  such  plan. 

XXXII.  TooR  with  the  rt  at  aU  times  hrafter  [in  common, 
&c.,  as  in  form  xxvni.,  or  "  in  common  as  afsd,"]  to  use  the 
sd  roads  or  intd  roads  known  as,  &c.,  or,  "  all  common  roads 

made  or  to  be  made  on  the  sd  este,"  &  all  sewers, 

drains,  &  water-courses  now  or  hrafter  made  or  passg  under 
or  along  any  of  the  sd  roads. 

xxxni.  TooR  with  the  perpetual  use  of  such  windows  as 
the  sd  B.,  his  hrs  or  assns,  shl  at  any  time  deem  expedient  to 
open  in  any  bldgs  to  be  erected  on  the  sd  land  hby  conveyed, 
in  the  front  or  west  side  of  such  bldgs,  &  the  rt  to  the  un- 
impeded access  of  light  &  air  to  all  such  windows. 

xxxrv.  ToGR  mth  the  benefit  of  the  covt  of  the  sd  X.  contd 
in  the  sd  indre,  &c.,  for  paymt  of  the  duties  {or  succession 
duty]  wch  will  become  payable  on  the  death  of  the  sd  Y.,  as 
hinbfe  mentd,  &  the  rt  to  be  indemnified  by  the  sd  X.,  his 
hrs,  exs,  &  ads  in  respt  of  the  liability  to  such  duty  psuant  to 
the  sd  covt. 

XXXV.  TooR  with  the  benefit  of  the  covts,  restrons,  & 
Condons  contd  in  the  sd  indre  of,  &c.,  restrictive  of  bldg  on 
or  user  of  the  pees  of  land  thby  assured  [with  power  in  the 
name  of  the  sd,  vendor,  but  at  the  sole  risk,  cost,  &  expse  of 
the  sd,  pchaser,  his  hrs  &  assns,  to  sue  upon  or  enforce  the 
pformce  &  observce  of  the  sd.  covts,  restrons,  &  condons,  or 
any  of  them]. 


(a)  It  wiU  be  seen  that  this  easement  is  more  extensive  than  an  easement 
of  "  anoient "  lights^  and  might  prove  very  onerous. 

(6)  As  to  the  right  of  a  purchaser  of  one  of  several  plots  laid  out  for 
building  to  the  benefit  of  the  restrictive  covenants  entered  into  bj  the 
purchasers  of  the  other  plots,  see  above,  p.  286.  That  the  benefit  of 
restrictive  covenants  should  be  expressly  conveyed,  see  Benals  v.  Cowluhavi, 
9  Ch.  D.  125,  11  Ch.  D.  866  j  Tucker  v.  Vowles,  [1898]  1  Ch.  196.  As  to 
meaning  of  **  assns  **  of  the  vendor  in  a  restrictive  covenant,  Everett  v. 
Remington,  [1892]  3  Ch.  148  ;  Haynez  v.  King,  [1893]  8  Ch.  440. 
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xxxTi.  Ob  by  whatsr  other   name  or   names,  quantities  cianae 
(whether    more    or    less),   qualities,    descriptions,   or  other  J^ilgt'^^ 
parlars,  the    sd    sevl    manors,   advowson,   capital  &  other  «^ra"i 
messes,  farms,  lands,  cottages,  rents,  tithes,  hds,  &  premes  mscheduie. 
hinbfe  in  the  1st,  2nd,  &  3rd  pts  of  this  schdle  descd,  or  any 
of  them,  or  any  pt  or  pts  thof  resply  are,  or  is,  or  has  been  at 
any  time  htofore  called,  known,  tenanted,  distinguished,  or 
descd,  &  notwg  any  mistake,  omission,  or  misrecital  of  the 
numbers,    referees,   quantities,   qualities,    acreages,  tenants' 
names,  or  other  parlars  or  description  hinbfe  contd. 

Personal  Estate. 

I.  All  that  poly  of  assurce  on  the  life  of  the  sd  A.,  effected  Policy  of 

in  the Assurce  Socy,  in  the  name  of  the  sd  A.,  dated,  »«*"^°<^ 

&c.,  nod.,  &c.,  for  the  sum  of  £ ,  &  under  the  annl  prem 

of  £ ,  &  the  sd  sum  of  £ assured  thby,  &  all  bonuses, 

addons,  &  moys  to  become  payable  under  the  sd  poly,  &  the 
full  benefit  thof. 

n.  All  those  sevl  pols  of  assurce  on  the  lives  of  the  sd  K.  -Several 
&  L.  resply,  the  parlars  whof,  showg  the  offices  in  wch  &  the  de«aribed 
psons  in  whose  names  the  same  resply  were  effected,  &  the  i»  M*»edaie 
sums  assured  thby,  &  the  dates  &  nos  thof,  &  prems  payable 
in  respt  of  the  same,  are  contd  in  the  schdle  hto,  &  all  moys 
assured  by  or  to  become  payable  under  such  respive  pols. 

m.  All  that  the  hinbfe  recited  bond,  or,  "All  that  bond  Bond  debt 
dated,  &c.,  under  the  hand  &  seal  of  the  sd  A.,  whby  the  sd 

A.  became  bound  to  the  sd  B.  in  the  penal  sum  of  £ 

conditioned  for  the  paymt,  &c.,*'  &  the  ppal  moy  &  intt  now 
due  &  henceforth  to  become  due  for  the  same,  &  the  full 
benefit  &  advantage  thof. 

IV.  All  the  este  &  intt  of  him  the  sd,  vendor,  under  the  Life 
hinbfe  recited  indre  of  settlemt  [will]  durg  his  life  in  the  stks,  J^nai^. 
funds,  &  sees  or  "  ppty  "  specified  in  the  schdle  hto,  or  wch 

may  hrafter  represent  or  be  substituted  for  the  same,  or  any 
pt  thof,  &  in  the  intt,  divds,  &  annl  produce  thof  resply. 

V.  All  that  the  share,  este,  &  intt  of  him  the  sd,  vendor,  Reyereion- 

ary  interest 

under  the  hinbfe  recited  indre  of  settlemt  [will]  expectant  &  in  person- 

. alty. 

(c)  The  policies  may  be  conyeniently  described  in  a  schedule  arranged  in 
ooliuxins,  giving  the  particulars  here  indicated. 

K.E. — ^VOL.   I.  C   C 
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Share  of 
residue. 


to  take  effect  in  posson  on  the  death  of  the  sd  E.  [or  the 
default  or  failure  of  issue  of  the  sd  E.  by  L.  his  wife  as  afsd, 
wch  shl  last  happen],  of  &  in  the  stks,  funds,  &  sees,  &c.,  as 
in  last  form. 

VI.  All  that  the  one  eql pt  or  share  [&  all  other  (if 

any)  the  pt  or  share],  to  wch  the  sd,  vendor,  is  entled  under 
the  sd  will  &  codls  of  the  sd  E.  as  hinbfe  is  recited,  of  &  in 
the  residuary  real  &  psonal  este  of  the  sd  E.,  or  the  moys  to 
arise  from  the  sale,  conversion,  &  gettg  in  of  the  same,  &  the 
intt,  divds,  rents,  &  income  thof,  subjt  to  &  after  paymt  of 
the  funl  &  testy  expses  &  debts  of  the  sd  testor,  &  the  legies 
bequed  by  his  sd  will  &  codls,  &  the  duty  on  any  legies  bequed 
free  of  duty. 

vn.  All  that  the  goodwill  or  intt  of  him,  the  sd  A.,  of  &  in 

Sock-hi^^*   the  business  of [carried  on  by  him  at ],  &  also  all 

trade,  book  q^q  machy,  utensils,  plant,  furniture,  materials  for  manu- 
facture, manufactured  goods,  chattels,  &  effects  belonging  to 
or  used  in  his  sd  business,  &  the  book  debts  the  parlars  whof 
are  entd  in  the  books  of  acct  of  the  sd  business,  &  the  benefit 
of  all  existg  contracts  &  orders  for  the  supply  of  articles  & 
things  manufactured  by  him  in  his  sd  business. 


Goodwill, 


Bxception 
or  reserva- 
tion. 


Beserva- 
tion  of 
minerals, 
with  rights 
of  surface 
working 


RESERVATIONS  AND  EXCEPTIONS  (a). 

I.  All  those,  &c.,  pceU,  save  &  except  out  of  the  assuree 
hby  made,  or,  "  this  psnt  assuree,'*  All,  &c.,  or,  "  Except  & 
reservg  unto  the  sd,  vendor,  his  [apptees]  hrs  [exs,  ads]  & 
assns,  &c.,"  [And  also  by  way  of  assuree,  &  not  of  exception 
or  reservon,  all,  &c.].  , 

n.  Except  &  reservg  unto  the  sd,  vendor,  his  hrs  &  assns, 
all  [coal,  iron-stone,  &  other]  mines  &  minis  in  or  under  the 
lands  hby  assured,  with  full  liberty  &  power  at  all  times  to 

(a)  Afl  to  the  creation  of  easements  and  other  rights  reserved  to  the 
vendor  by  way  of  limitation  of  the  use,  see  the  Oonv.  Act,  1881,  s.  62.  A 
deed  containing  a  reservation  should  be  executed  by  the  grantee ;  Wickham 
V.  Hawher,  7  M.  &  V7.  63,  76. 

(b)  As  to  the  right  of  a  surface  owner  to  support,  and  to  compensation  for 
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enter  upon  the  sd  lands  or  any  pt  thof ,  to  search  for,  dig, 
raise,  make  merchantable,  &  carry  away  the  sd  [coal,  iron- 
stone, &  other]  mines  &  minis  [witht  leavg  any  support  for 
the  surface  of  the  sd  lands],  &  with  full  liberty  &  power  to 
make,  sink,  maintain,  &  use  all  such  pits,  shafts,  levels, 
drains,  water-courses,  &  reservoirs,  &  to  construct,  erect, 
maintain,  &  use  all  such  spoil-banks,  railroads,  tramroads, 
&  other  roads,  bridges,  bldgs,  works,  engines,  machy,  &  con- 
veniences whatsr,  &  to  do  all  such  things  in,  under,  upon, 
through,  or  over  the  sd  lands,  or  any  pt  thof,  as  may  be  necy 
or  convenient  for  all  or  any  of  the  pposes  afsd,  makg  from 
time  to  time  nevs  to  the  sd,  pchaser,  his  hrs  &  assns,  &  his 
&  their  lessees  &  tenants,  reasble  &  adequate  compenson  for 
all  damage  thby  done  or  occasd  to  the  sd  lands,  or  any  bldgs 
thron  [other  than  any  damage  occasd  by  the  subsidce  of  the 
sd  lands]. 

in.  Except  &  reservg  unto  the  sd,  vendor,  his  hrs  &  assns,  The  same, 
all  mines  &  minis  in  &  under  the  sd  lands  hby  assured,  with  ^j  u.iiSmt' 
full  power  &  authority  to  work  &  get  the  same  mines  &  minis,  ground 
bat  by  underground  workgs  only,  &  witht  enterg  upon  or  in  ^^j, " 
any  nmer  afifectg  or  exercisg  any  rts  or  powers  whatsr  in  or 
over  the  surface  of  the  sd  lands,  &  makg,  compenson,  see  Uut 
form ;  [or,  &  so  that  the  sd,  vendor,  his  hrs,  exs,  ads  or  assns,  Variition, 
shl  not  be  liable  or  responsible  for  any  depression,  subsidce,  Jn^Matiwa" 
damage,  or  injury  whatsr  wch  may  be  occasd  to  the  surface  of  ^«'  *"g^ 
the  sd  land,  or  to  any  bldg,  erection,  machy,  or  thing  for  the 
time  being  upon  the  sd  land  by  the  workg  &  gettg  by  the  sd, 
vendor,  his  hrs,  exs,  ads,  or  assns,  or  his  or  their  lessees  of 

subsidence  or  other  damage  to  the  surface,  where  there  is  a  reservation  of  As  to 
minerals,  see  Stephen  on  Support,  Aspden  v.  8eddon,  1  Ex.  D.  496 ;  Duron  y.   exceptions 
W\iU,  8  App.  Cas.  833 ;  Bdl  v.  Love,  10  Q.  B.  D.  547,  9  App.  Cas.  286 ;   *"^.  ''®*®'": 
Conutt  Waterworks  Co.  v.  BU8on,22  Q.  B.  D.  318,  reversed  on  appeal,  i5.  702 ;   ^^n^rals 
BeU  V.  Dudley  (Earl),  [1895]  1  Ch.  183.    As  to  compensation  for  successive 
snbsidences  arising  from  the  same  act,  see  Darley  Main  Colliery  Co.  v. 
Mitchell,  11  App.  Cas.  127.   As  to  what  is  comprised  in  the  word  "  minerals,'^ 
see  Elph.  Interp.  603  ;  Midland  Rail.  Co.  v.  Ckeckley,  4  Eq.  19,  25 ;  Midland 
Bail,  Co.  V.  Haunchwood,  Sfc.  Co.,  20  Ch.   D.   552;  Midland  Rail.   Co.  v. 
BfMnum,  37  Ch.  D.  386,  15  App.  Cas.  19  -,  Earl  of  Jersey  v.  GhiardiaiM  of 
"Staih,  Sfc.,  22  Q.  B.  B.  555.    As  to  the  difference  between  an  exception  and 
a  reservation  (not  exclusive)  and  between  a  licence  and  a  profit  d  prend/re, 
■ee  Sutherland  v.  Heathcote,  [1891]  3  Ch.  504,  [1892]   1   Ch.  475 ;   Elph. 
Introd.  96 ;  Goodeve  E.  P.  330. 
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any  mines  or  minis  in  or  under  the  sd  land  or  any  pt  thof ,  or 
any  adjoing  land]. 
The  same.  iv.  ExcBPT  &  reservg  out  of  the  assurce  hby  made,  all 
**™*  mines  &  minis,  whether  already  opened  &  in  workg  or  not, 
in  or  mider  the  lands  hby  assured,  &  every  pt  thof,  <&  in  or 
under  all  roads  or  ways  intersectg  the  sd  lands,  or  any^  pt 
thof,  &  in  or  under  all  roads  or  ways  boundg  the  same  lands, 
to  the  centre  of  such  roads  or  ways  (other  than  clay,  marl, 
gravel,  &  sand,  wch  can  be  gotten  witht  going  under  or  passg 
through  any  seam  or  vein  of  coal  or  ironstone),  &  wch  min^ 
&  minis  (other  than  &  excludg  such  clay,  marl,  gravel,  &  sand 
as  afsd)  are  hinafter  ref d  to  as  the  excepted  mines  &  minis : 
with  full  power  for  the  sd,  vendor,  his  hrs  &  assns,  &  his  & 
their  lessees,  agents,  servants,  &  workmen,  to  search  for,  get, 
take,  &  carry  away,  &  have  &  take  the  rents  &  profits  of  the 
excepted  mines  &  minis ;  &  to  sink  any  pits  or  shafts,  & 
excavate  &  drive  any  underground  levels,  pits,  passages,  adits, 
&  headways,  &  to  make  &  lay  down  any  rlys,  tramways,  or 
other  ways  or  roads,  above  or  underground,  &  to  make  &  lay 
down  any  sidings,  tramways,  or  other  communicons  with  or 

to  the Ely,  &  to  erect  &  build  any  offices,  bldgs,  engine, 

pumps,  machy,  works,  or  convences,  &  to  place,  stack,  &  lay 
up  any  coal,  cannel,  or  other  minis,  earth,  &  rubbish  raised 
or  to  be  raised  out  of  any  of  the  sd  mines  upon  such  pt  of  the 

sd  lands  as  is  coloured on  the  sd  map  or  plan,  for  the 

ppose  of  gettg  &  workg  the  excepted  mines  &  minis  [&  any 
mines  or  minis  in  or  under  the  other  lands  belonging  to  the 

sd,  vendor,  wch  are  coloured on  the  sd  map  or  plan] ;  & 

also  to  make  &  use  for  the  ppose  of  the  carriage,  sale,  & 
delivery,  not  only  of  the  excepted  mines  &  minis  [&  of  all 
mines  &  minis  in  or  under  the  other  lands  afsd],  but  also  of 
all  materials,  articles,  &  things  wch  the  sd,  vendor,  his  hrs  or 
assns,  or  his  or  their  lessees,  agents,  servants,  &  workmen, 
may  desire  to  carry  or  convey  to  or  from  any  collieries  or 
works  for  the  time  being  existg  on  any  of  the  lands  coloured 

in  the  sd  map  or  plan,  &  for  any  ppose  connected  with 

the  use  &  enjoymt  of  the  sd  respive  collieries  &  works,  mines 
&  minis,  a  tramway  from  the  point  marked  A  to  the  point 

marked  B  on  the  same  map  or  plan  on  the  line  marked 

•thron,  but  subjt  nevs  to  the  rt  of  the  sd,  pchaser,  his  hrs  & 
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assns,  to  make  &  use  any  rail  or  tramways  or  other  roads  or 
ways  over,  across,  or  under  the  sd  tramway,  but  so  as  not 
mmecessarily  to  obstruct  or  impede  the  use  &  workg  thof: 
Pbotd  nbts  that  no  surface  rts  shl  be  exercisable  under  or  by 
virtue  of  the  afsd  exceptions  &  reservons,  except  in  &  upon 

the  sd  lands  coloured on  the  sd  map  or  plan,  &  that  the 

sd)  vendor,  his  hrs  &  assns  (hinafter  called  the  mine  owners), 
Bhl  from  time  to  time  on  demand,  make  all  due  compenson  to 
the  sd,  pchaaevy  his  hrs  &  assns  (hinafter  called  the  surface 
owners),  &  the  occupiers  for  the  time  being  of  such  lands  for 
all  such  injury  or  damage  as  may  be  done  to  any  bldgs  on 
the  sd  lands  hby  assured,  or  wch  may  be  erected  thron  for 
agricultural  pposes,  arisg  from  any  act  or  neglect  in  workg  or 
gettg  the  excepted  mines  &  minis  [or  the  mines  or  minis  in  or 
under  the  other  lands  afsd],  or  in  the  exercise  of  any  of  the 
powers  or  authorities  hby  excepted  or  reserved ;  &  that  the 
mine  owners  shl  also  previous  to  using  any  of  the  lands  wch 
they  are  hby  authorised  to  use,  remove  the  turf  &  surface  soil 
from  the  pt  of  the  land  about  to  be  used  by  them,  &  lay  up 
the  same  in  heaps  in  some  convenient  pt  of  the  land  ;  &  shl 
also  from  time  to  time  fence  off  with  good  &  substantial  posts 
k  rails  such  pts  of  the  lands  wch  they  are  hby  authorised  to 
use  as  they  may  dig  into,  occupy,  or  use  by  virtue  of  any  of 
the  exceptions  or  reservons  hrin  contd,  &  at  all  times  hrafter 
keep  &  preserve  such  fences  in  good  &  substantial  repair ;  & 
Bhl  also  pay  to  the  surface  owners  for  every  acre  of  the  lands 
wch  the  mine  owners  shl  from  time  to  time  enter  upon,  use, 
or  occupy  by  virtue  of  any  of  the  sd  exceptions  or  reservons, 

the  jrrly  rent  of  £ ,  &  so  in  proportion  for  any  greater  or 

less  quantity  than  an  acre,  by  4  eql  qtrly  paymts,  on  the 

day  of ,  &c.,  clear  of  all  dedons,  except  ppty  tax,  the 

first  paymt  of  such  rent,  or  an  apportioned  pt  thof,  to  be 
made  on  such  of  the  sd  qrtrly  rent  days  as  shl  happen  next 
after  any  such  lands  shl  be  entd  upon,  used,  or  occupied,  & 
the  sd  rent  shl  continue  payable  until  the  land  shl  be  levelled 
k  [the  turf  &  surface  soil  replaced]  restored  fit  for  agricultural 
pposes,  &  the  posson  thof  delivered  up  to  the  surface  owners, 
&  shl  be  recoverable  by  distress  as  rent  reserved  on  common 
demises;  &  that  the  mine  owners  shl  also  pay  all  rates  & 
taxes  for  the  time  being  payable,  except  ppty  tax,  in  respt  of 
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BwerTA- 
tioD  of 
ri^fat  of 
way  (o). 

Rwerra- 
tion  of 
right  to 
take  water 
fromreaer- 
Toir. 


the  land  so  entd  upon,  used,  or  occupied,  &  shl  also  on 
demand  from  time  to  time  pay  the  surface  owners  or  the 
occupiers  or  tenants  for  the  time  being  of  the  sd  lands, 
reasble  compenson  for  any  damage  occasd  to  any  grass,  com, 
or  other  crops  growg  upon  the  sd  lands  at  the  time  of  entry 
thron  ;  &  that  all  questions  of  compenson  shl  in  case  of  dis- 
agrmt  be  settled  by  two  arbitrors  or  their  umpire ;  &  that 
these  stipulons,  so  far  as  they  purport  to  affect  the  sd, 
vendor,  shl  bind  him  &  his  hrs,  exs,  &  ads,  &  shl  also  bind 
the  excepted  mines  &  minis,  &  the  owners  thof  for  the  time 
being. 

V.  Except  &  reservg  unto  the  sd,  vendor,  his  hrs  [exs,  ads,] 
&  assns,  full  &  free  rt  &  liberty  at  all  times  hrafter,  &c.  See 
pp.  883 — 884,  forms  xxvm. — xxxn. 

vi.  Except  &  reservg  unto  the  sd,  vendor,  his  hrs  &  a^ns, 
the  sole  &  exclusive  rt  &  liberty  at  all  times  hrafter  of  using 
the  water  from  the  reservoir  distinguished  in  the  sd  plan  by 
a  blue  colour,  for  supplying  water  to  the  messe  &  bldgs  called 

,  now  in  the  occupon  of  the  sd,  vendor,  or  any  messe  or 

bldgs  wch  may  hrafter  be  erected  on  the  site  thof,  in  as  full  & 
ample  a  nmer  as  htofore,  but  for  domestic,  stable,  or  horti- 
cultural pposes  only :  And  also  the  free  &  uninterrupted  flow 
&  passage  at  all  times  hrafter  of  the  water  from  the  sd  reser- 
voir for  such  pposes  through  the  pipes  &  tanks  now  used  for 
conveyg  the  same  under  the  lands  hby  assured,  along  the  lines 
distinguished  by  a  red  colour  &  the  letters  E  E  on  the  sd 
plan,  &  through  any  pipes  &  tanks  wch  may  from  time  to 
time  be  substituted  for  the  same  :  And  also  liberty  from  time 
to  time,  with  workmen  &  others,  to  enter  upon  the  sd  lands, 
&  to  repair  (Jb),  renew,  cleanse,  &  maintain  the  sd  reservoir, 
pipes,  &  tanks,  the  sd,  vendor,  his  hrs  &  assns,  givg  to  the  sd, 
pchaser,  his  hrs  &  assns,  &  his  &  their  tenants,  reasble  notice 
previous  to  such  entry,  &  doing  thby  no  unnecy  damage  to  the 
surface  of  the  sd  lands,  or  the  timber,  trees,  underwood,  or 
crops  thron,  &  makg  full  compenson  for  all  damage  done  or 


(a)  Afl  to  impUed  reseryations  of  necessary  easements,  see  Wlieddon  r, 
Bwrrows,  12  Ch.  D.  49 ;  Tates  y.  KnowUs,  [1891J  2  Q.  B.  564;  Elph.  Interp. 
200. 

(b)  As  to  the  erection  of  buildings  interfering  with  the  repair  of  the 
pipes,  see  Goodhart  v.  Hyett,  26  Oh.  D.  182. 
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occasd  to  the  surface  of  such  lands,  or  the  timber,  &c.,  by  the 
exercise  of  such  liberties  as  afsd. 

yn.  Except  &  always  reseryo  unto  the  sd  A.,  his  hrs  &  Reserya- 
assns,  the  full  &  free  rt  &  Uberty  at  all  times  hrafter  to  work  ^^u^ye) 
the  quarry  situate  in  the  sd  lands  hby  assured  at  the  point  of  right 

marked in  the  sd  plan,  &  to  take  &  carry  away  the  stone  quarry. 

thfrom  over  the  sd  lands  hby  assured  for  the  ppose  of,  &c., 
but  for  no  other  ppose,  doing  no  unnecy  damage,  &c.,  &  makg 
compenson,  &c.,  as  in  last  fornix  &  so  nevs  that  the  sd  B.,  his 
hrs  or  assns,  shl  not  by  the  reservon  hinbfe  contd  be  in  any 
way  precluded  from  workg  the  sd  quarry  &  takg  the  stone 
thfrom  to  such  extent  as  he  or  they  may  think  fit. 


GENERAL  WORDS  (c).      ESTATE  CLAUSE  (d). 

I.  ToGR  with  all  bldgs  (e),  erections,  fixtures,  hedges,  ditches,  Lands, 
fences,  ways,  passages,  waters,  drains,  water-courses,  woods, 


(c)  General  words  were  before  the  Conv.  Act,  1881,  nsuaUy  inserted  in   Omiasioii 
oonvejanoes  of  land  immediately  after  the  parcels  (and  before  the  reserra-  of  general 
tioDs  if  any),  but  are  now  nniversaUy  omitted,  as  they  are  supplied  by  section  ▼ords. 
6  of  that  Act,  which  prorides  that  a  conveyance  of  land,  or  of  land  with 
buildings  thereon,  or  of  a  manor,  shall  imply  the  nsnal  general  words 
intended  to  j^ass  the  easements  or  other  rights  and  appurtenances  belonging 
thereto,  unless  a  contrary  intention  is  expressed  or  indicated.    In  Bedding- 
ton,  Y.  AtUe,  35  Ch.  B.  317,  331,  the  question  was  raised  but  not  decided, 
whether  express  general  words  less  extensive  than  those  in  the  Act  show 
such  a  contrary  intention. 

The  clause  in  the  Act  applies  to  a  conveyance  of  copyholds  by  surrender,   ^  ^ 
M  the  definition  of  "  conveyance  "  in  s.  2  does  not  exclude  conveyances  not  copyholds, 
by  deed.    The  clause  does  not,  except  in  the  case  of  a  manor,  mention 


(d)  The  "  the  all  estate "  clause  (see  Elph.  Interp.  204),  which  formerly   Omission 
followed  the  "general  words,"  is  now  implied  by  the  Conv.  Act,  1881,  s.  63,  of  '*  the  all 
in  aU  conveyances,  including  appointments,  unless  a  contrary  intention  is  ^^ 
expressed  or  is  to  be  gathered  from  the  terms  of  the  instrument,  so  that  it  is 
imiversally  omitted.    That  such  a  clause  may  be  controUed  by  a  recital,  see 

Is  jNurte  DaiOM,  In  re  lfoon;l7  Q.  B.  D.  275.  A  short  form  of  general  words 
and  estate  clause  is  g^ven  in  the  text,  as  it  may  be  of  use  in  conveyances  of 
land  in  the  colonies. 

(e)  For  a  house  in  a  town  add  after  "  buildings," ' '  OUthouses,  fixtures,   House  in 

cellars,  areas,  ways,  passages,  lights,  sewers,  gutters,  drains,  *^^^ 

rts,  &C.,'*  a%  in  the  ttsl. 
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Estate 
elaoae. 


onderwoodB,  commons,  [mines,  minis  (a),]  rights,  easemts, 
&  appurts  whatsr,  to  the  sd  hds  &  premes  or  any  of  them,  or 
any  pt  thof  belonging,  or  with  the  same  now  or  htofore  held, 
used,  occupied,  or  enjoyed,  or  reputed  or  known  as  pt  or  peel 
thof,  or  appurtenant  thto. 

n.  And  all  the  este,  intt,  rt,  title,  claim,  &  demand  of  the 
sd,  vendor  [of  the  sd,  conveying  pties,  resply],  in,  to,  or  upon 
the  sd  premes,  or  any  pt  thof ;  if  the  conveyance  is  made  under 
a  Bttxtvtory  power ^  add  "  or  wch  he  [they  or  any  of  them]  can 
by  statute  or  orwise  convey." 


Minerals. 


BaaementB 
over  ad- 
joining 
property 
of  rendor. 


Oonyeyanoe 
not  to 
include 
easements 
over  ad- 
joining 
property 
of  vendoT. 


"mines  and  mineralB/'  which  were  often  included  in  the  g^eral  words, 
though  improperly^  as  they  are  not  appurtenanoes,  but  form  part  of  the 
land,  and  (except  in  the  case  of  copyholds,  and  of  conveyances  to  railway 
companies,  from  which  latter  they  are  excepted,  unless  expressly  mentioaed, 
by  8  ft  9  Vict.  c.  20,  s.  77)  would  pass  with  it  xmless  expressly  excepted;  in 
a  mineral  district  they  should  be  specially  mentioned.  As  to  what  passes 
with  a  "  manor,"  see  the  references  above,  p.  264,  note.  The  statutory  as 
weU  as  the  ordinary  clause  specifies  "  fixtures  ; "  but  this  is  immaterial,  as  a 
conveyance  of  land  of  any  tenure  would  carry  all  fixtures  belonging  to  the 
vendor  without  express  mention,  including  trade  or  other  tenant's  fixtureB, 
i.e.,  such  as  would  be  removable  as  between  landlord  and  tenant;  see  2  Dav. 
Free.  Pt.  2,  p.  177,  et  »eq, ;  see  also  note  on  Bills  of  Sale,  post.  Vol.  II.  If 
any  fixtures  are  not  intended  to  pass  they  must  be  excepted. 

The  statutory  general  words  have  reference  only  to  easements,  &o., 
existing  "  at  the  time  of  the  conveyance,"  and  omit  the  words,  "  or  hereto- 
fore," which  were  usually  inserted  (as  in  the  form  in  the  text),  as  to  the 
meaning  of  which  see  Elph.  Interp.  194.  When  such  a  qwui  easement  is 
known  to  exist,  it  should  be  expressly  granted  or  excluded.  The  following 
is  a  form  of  exclusion  intended  to  follow  the  parcels : — 

''  But  this  assorce  shl  not  include  or  operate  as  a  grt  or 
assurce  of  any  ways,  water-courses,  or  other  rts  or  easemts 
whatsr  over  any  adjoing  land  or  ppty  of  the  sd,  vendor^  wch 
appertain  to  or  are  reputed  to  appertain  to  or  have  htofore 
been  held  or  enjoyed  with  the  sd  premes  hby  assured  or  any 
pt  thof." 

As  to  the  implication  of  easements  where  there  has  previously  been  unity 
of  ownership,  see  Elph.  Interp.  pp.  189,  ti  8eq.;  Birmingham,  S^c,  Co,  v.  Boa, 
88  Ch.  D.  296 ;  Hood  &  ChalliB,  Conv.  Acts,  28. 

(a)  The  words  "  mines  and  minerals  "  apply  to  freeholds  only. 
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HABENDUM  (b). 

I.  To  HOLD  all  the  hds  &  premes  hby  assured  Unto  the  sd,  For 
pchaser,  or  grtee  to  tises,  his  {^pchasers,  or  grtees  to  vses,  their]  ™* 
hrs  &  assns  (c),  [subjt  to,  &c.,  state  or  refer  to  the  tenancies  or 
any  incumbces  d  liabilities  subjt  to  wch  the  ppty  is  conveyed,  see 
helow  (d)]  To  THE  USE  of  the  sd,  pchaser,  his  [^pchaserSf  their] 
hrs  &  assns  for  ever  [if  tenants  in  common,  say,  "  To  the  use 
of  the  sd,  pckasers,  &  their  respive  hrs  &  assns,  as  tenants  in 
common,  in  eql  shares,"  or,  "  in  the  shares  follg,  that  is  to 

Bay,  as  to  one  moiety  thof  to  the  use  of  the  sd ,  his  hrs  & 

assns,  as  to  one  eql  fourth  pt  thof  to  the  use  of  the  sd,  &c."]. 

n.  To  HOLD  UNTO  &  TO  THE  USE  of  the  sd,  pchaser,  his  hrs  Short  form. 
&  assns,  or,  "  in  fee  simple  "  (e),  [subjt,  &c.,  to  tenancies  or 
incumbces'}* 

ra.  To  HOLD,  &c.,  subjt  to  a  lease  dated,  &c.,  whby  the  Subject  to 

premes  were  demised  to  K.,  for  the  term  of  yrs  from     °*°®*~- 

the day  of  ,  at  the  yrly  rent  of  £ ,  or,  "to  the 

(h)  Aa  to  the  use  of  the  "  habendom/'  see  1  Day.  Free.  79,  et  seg. ;  Elph. 
Introd.  97,  247 ;  Elph.  Interp.  210,  et  $eq. 

(c)  An  estate  in  fee  simple  may  now,  by  the  Conv.  Act,  1881,  s.  51,  if  the   Limitation 
draftsman  prefers  it,  be  Umited  by  the  words  "  in  fee  simple,"  without  the  J^  estate  in 
▼ord  "  heirs ; "  bat  the  old  form  is  here  retained.    It  is  not  clear  that  if  the  ^ 

grantor  has  only  a  base  or  other  determinable  fee,  it  would  pass  by  a  grant 
"in  fee  simple'*  under  the  Act,  as  it  would  if  the  word  " heirs  "  were  used ; 
but  this  is  not  a  contingency  which  need  nsnaUy  be  taken  into  account. 
The  enactment  does  not  render  the  words  "  in  fee  simple  "  appropriate  in  a 
conTeyanoe  to  a  company  or  other  corporation  aggregate,  but  they  are 
often  in  practice  used  in  such  a  case,  and  though  unnecessary  seem  free 
from  objection;  but  a  conyeyanoe  to  a  oorporatien  sole,  with  the  words 
"in  fee  simple/'  but  without  the  word  "  successors,"  confers  the  fee  on 
the  individual  instead  of  on  the  corporation.  As  to  conveyances  to  cor- 
poiations,  see  Challis,  S.  P.  197.  It  should  be  remembered  that  as  an 
equitable  limitation  by  way  of  trust  executed,  has  the  same  construction  as 
a  legal  limitation  (Elph.  Interp.  276;  Be  Whiston,  [a894j  1  Ch.  661);  the 

words  **  hrs  "  or  "  fee  simple  "  must  be  used  where  it  is  intended  to 
confer  an  equitable  fee. 

(<2)  According  to  the  more  technically  correct  practice,  which  should  be   Reference 
adhered  to  in  a  conveyance  to  uses,  the  incumbrances,  ^c,  subject  to  which  to  incum- 
the  conveyance  is  made  are  stated,  as  in  the  above  form  before  the  dedara-  brances, 
tion  of  uses ;  but  in  a  simple  conveyance  in  fee,  in  which  the  declaration  of   |)j.hkndam. 
the  use  is  in  fact  usually  mere  surplusage,  the  short  form  No.  ii  is  preferable. 

(e)  See  note  (c),  above ;  and  the  forms  in  the  fourth  schedule  to  the  Conv. 
Act,  1881,  which  have  a  statutory  sufficiency  by  virtue  of  s.  67. 
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The  same. 
Where  the 
rent  pay- 
able by  the 
tenant  and 
alto  the 
tithe  rent 
is  appor- 
tioned (a). 


Subject  to 
mortgage) 
rent- 
charge,  or 
death 
duties. 


leases  &  tenancies  hinbfe,  or,  '  in  the  schdle  hto '  mentd,"  or, 
^'  to  the  sabsistg  leases  &  tenancies." 

IT.  To  HOLD,  &c.»  subjt  to  a  lease  dated,  &c.,  whby  the 
premes  (togr  with  other  lands  &  bds)  were  demised,  &c.,  at 

the  yrly  rent  of  £ ,  of  wch  the  yrly  rent  of  £ shl  be 

the  apportioned  pt  to  be  henceforth  payable  in  respt  of  the 
premes  hby  assured,  &  with  the  benefit  of  such  apportioned 
rent,  &  all  powers  &  remedies  for  the  recovery  thof,  &  of  the 
covts  by  the  lessee,  &  condons  contd  in  the  sd  lease,  so  far 
as  the  same  relate  to  the  premes  hby  assured.  And  subjt  to 

the  paymt  of  a  yrly  sum  of  £ ,  or  the  equivalent  thof  for 

the  time  being  imder  the  provons  of  the  Acts  for  the  com- 
muton  of  tithes,  as  an  apportioned  pt  of  the  yrly  sum  mentd 
in  the  apportionmt  of  the  tithe  rent-chge  for  the  sd  parish 

of ,  as  payable  in  respt  of  an  inclosure  of  wch  the  premes 

hby  assured  form  pt. 

V.  To  HOLD,  &c.,  subjt  to  the  hinbfe  recited  indre  of  mtge, 

&  the  ppal  sum  of  £ now  owing  on  the  secy  thof,  &  the 

intt  due  &  to  become  due  on  such  sum  from  the day  of 

last,  or,  **  to  the  paymt  of  the  sd  anny  or  rent-chge  of 

£ from  the  day  of  last,"  or,  "subjt  to  the 


Habject  to 
obligations 
and  re- 
Btrictive 
covenanto. 

Subject  to 
reserva- 
tions and 
restrictions 
in  a  former 
convey- 
ance (6). 


Apportion- 
ment of 
rent 


Bestricliye 
covenants. 


duties  [succession  duty]  to  become  payable  on  the  death  of 
the  sd  X.  in  respt  of  the  premes." 

VI.  To  HOLD,  &c.,  subjt  to  the  obligons  &  restrons  hinafter 
expd  &  imposed  on  the  sd,  pchaser,  his  hrs  &  assns. 

vn.  To  HOLD,  &c.,  subjt  to  such  exceptions  &  reservons  of 

the &  other  mines  &  minis  in  &  imder  the  sd  lands  & 

premes,  &  rts  of  workg  &  gettg  the  same,  &  orwise  in  relon 
thto,  &  to  such  rts  of  way  &  water,  &  other  easemts  &  rts,  as 
were  by  the  hinbfe  recited  indre  of,  &c.,  excepted  or  reserved 
to  or  in  favour  of  the  sd  X.,  his  hrs  &  assns,  or  orwise : 
But  with  the  benefit  (c)  of  the  provons  in  the  sd  indre  contd 

(a)  That  a  covenant  to  pay  rent  is  divisible  on  an  assignment  of  the 
reversion  of  part  of  the  demised  premises,  see  Mayor  of  Stoanaea  v.  Thomas, 
10  Q.  B.  D.  48.  As  to  the  effect  of  the  surrender  of  part  of  the  premises 
by  the  assignee,  see  Baynton  v.  Morgan,  22  Q.  B.  D.  74p. 

(b)  As  to  the  right  of  the  vendor  to  insert  in  the  conveyance  such  a 
reference  to  restrictive  covenants  or  obligations  to  which  the  property  is,  or 
is  aUeged  to  be,  subject,  see  Re  Monckton,  27  Ch.  D.  565 ;  Hardman  v.  Cfhild, 
28  Ch.  D.  712. 

(c)  In  general  everything  which  is  intended  to  pass  by  the  conveyance 
should  precede  the  habendum ;  See  £lph.  Liteip.  212. 
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for  compensatg  the  sd,  vendor,  his  hrs  &  assns,  in  respt  of 
land  taken  or  occupied  for  the  ppose  of,  or  damage  done  in 
workg  or  gettg  the  sd  mines  &  minis,  or  the  exercise  of  the 
powers  &  liberties  thby  given  to  the  sd  X.,  his  hrs  &  assns : 
And  subjt  also  to  the  covts  by  the  sd,  vendor ,  &  provons 
in  the  same  indre  contd,  restrictive  of  the  rt  of  bldg  on, 
or  user  of  the  sd  lands  &  premes  or  orwise,  To  the  use,  &c. 

vm.  To  HOLD,  &c.,  Unto  the  sd^pchaser,  his  hrs  &  assns,  Free  from 
dischged  from  all  ppal  moys  &  intt  intd  to  be  seed  by,  &  fn^^l^^ 
from  aU  claims  &  demands  under  the  hinbfe  recited  indre  of,  br&uce. 
&c.  [but  subjt,  to  leases,  <£c.2,  To  the  use,  &c. 

IX.  To  hold  the  same  Unto  the  sd,  grantee  or  grantees  to  FroekoKU 
uses,  &  his  [their]  hrs  [subjt,  &c.]  To  the  uses,  upon  the  iftw^rds 
trusts,  &  subjt  to  the  powers  &  provons  hinafter  limd,  decld,  decUrod. 
k  expd  of  &  concemg  the  same. 

X.  To  HOLD  the  same  Unto  the  sd,  trees  or  grantees,  &  Freeholds 
their  hrs  [subjt,  &c.]  To  the  uses,  upon  the  trusts,  &  subjt  ^tSJ^ent 
to  the  powers,  chges,  &  provons  to,  upon,  &  subjt  to  wch,  or  will, 
under  or  by  virtue  of  the  sd  indre  of  settlemt  of,  &c.,  or,  "  the  ^arwtion 
sd  will  &  codls  of  the  sd  X.,"  or  the  exercise  of  any  power  taU  and 

of  chging  thrin  contd,  the  freehd  hds  [in  the  coy  of  ]  ^^*V^ 

comprd  in  &  remaing  subjt  to  the  sd  indre  of  settlemt  [will] 

(e)  now  stand  limd  &  settled,  or  as  near  thto  as  the  circes  of 
the  case  may  permit,  but  not  so  as  to  increase  or  multiply 
chges  or  powers  of  chging. 

XI.   To    THE   USES,  upon    the   trusts,  &   subjt   to   the    powers   The  same. 

&  provons  to,  upon,  &  subjt  to  wch  the  same  premes  ought  Another 
to  be  held  by  reason  of  the  same  havg  been  pchased  with 
capital  moys  arisg  under  the  hinbfe  recited  settlemt  [will] 
as  afsd. 

xn.  To  HOLD,  Unto  &  to  the  use  of  the  sd,  trees,  their  hrs  &  Freeholds 
assns  [subjt,  &c.]  upon  the  trusts,  &  subjt  to  the  powers  &  "^^ 


(d)  This  form  is  generally  suitable.    See  also  observations  and  proposed 
form  in  Leirin  on  Trusts,  p.  559. 

(e)  If   there  has  been  a  disentail  and  re-«ettle^ent,  and  any  of  the  Variation, 
estates  or  charges,  &c.,  under  the  original  settlement  are  stiU  in  force,  say, 

"  under  or  by  virtue  of  the  sd,  origl  settlemt,  &  the  sd, 
disentailg  assurce,  &  the  sd,  resettlemt,  or  the  exercise  of  any 
power  of  chging  in  the  sd  respive  indres  contd,  the  freehd  hds 
comprd  in  &  remaing  subjt  to  the  sd,  origl  settlemt,  now,  &c." 


S96 


CONVEYANCES  ON  SALE. 


Freeholds 
to  lessee 
▼here 
there  is* 
sub-lease 
(a). 


provons  hinafter  decld  &  expd  of  &  concemg  the  same,  or, 
'*  upon  the  trusts,  &c."  as  in  last  form,  or,  "  upon  the  trusts  & 
subjt  to  the  powers  &  provons  upon  &  subjt  to  wch  the  same 
premes  ought  to  be  held  by  virtue  of  the  sd  indre  of  settlemi 
of,  &c.  [the  sd  will  &  codls  of  the  sd  X.]." 

xin.  To  HOLD  the  same  unto  the  sd,  pchaser,  &  his  hrs 

subjt  to  the  sd  term  of yrs  created  by  the  sd  lease  of, 

&c.,  &  to  the  intent  that  the  sd  term  may  be  henceforth 
absolutely  merged  in  &  consold  with  the  revon  <&  inhance  in 
fee  simple  of  the  sd  hds  &  premes  expectant  on  the  determon 
of  the  same  term,  but  not  so  as  to  prejudice  or  affect  the  sd 
underlease  of,  &c.,  &  so  that  the  benefit  of  the  rent  reserved 
by  &  the  covts  on  the  pt  of  the  lessee  &  condons  contd  in  the 
sd  underlease,  shl  henceforth  be  &  remain  incident  &  annexed 
to  the  freehd  of  the  same  premes  To  the  use  of  the  sd,  pchaser, 
his  hrs  &  assns. 
Leaseholds.  XTV.  To  HOLD  the  Same  Unto  the  sd,  pchaser,  his  exs,  ads,  & 
assns,  henceforth  for  all  the  residue  now  unexpired  of  the 

sd  term  of yrs  (fc),  grted  by  the  sd  indre  of  lease,  subjt 

henceforth,  or,  "  as  from  the day  of ,"  to  the  paymt 

of  the  rent  &  the  pformce  &  observce  of  the  covts  on  the 
pt  of  the  lessee  &  condons  by  &  in  the  same  indre  reserved 
&  contd  [&  subjt  to  an  underlease  of,  &c.,  or,  "to  the 
subsistg  underleases  or  tenancies  of  the  sd  respive  hds  & 
premes  "]  (c). 


Variation 
for  assign- 
ment of 
part  of 
premiMS 
held  under 
the  lease 
subject  to 
appor- 
tioned 
rent. 


(a)  See  8  A  9  Vict.  c.  106,  s.  9 ;  Conv.  Act,  1881,  a.  10. 

(6)  For  several  leasee  say,  "  respive  terms  of & yrS, 

"  respive  indres,"  &c. 


II 


(c)  If  the  sale  is  of  peat  only  of  the  property  in  the  lease,  the  rent 
having  been  apportioned  on  a  former  occasion,  say : — 

"  Subjt  to  the  yrly  rent  of  £ ,  being  the  apportioned 

pt  payable  in  respt  of  the  premes  hby  assned  of  the  entire 

rent  of  £ ,  reserved  by  the  sd  lease  as  hinbfe  is  recited, 

&  to  the  pformce  &  observce  of  the  covts  on  the  pt  of  the 
lessee  &  condons  contd  in  the  sd  lease  so  far  as  the  same 
relate  to  the  premes  hby  assned,  &  subjt  to  such  liability  as  is 
subsistg  under  the  sd  lease  or  or  wise  to  the  paymt  of  the 
remaing  portion  of  the  sd  entire  rent  &  to  the  pformce  & 
observce  of  the  sd  covts  in  respt  of  the  remaing  portion  of 
the  premes  comprd  in  the  sd  lease,  but  with  the  benefit  of 
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XV.  To  HOLD  all  such  pts  of  the  sd  hds  &  premes  as  are  Freeholds 
of  freehd  tenure  Unto  &  to  the  use  of  the  sd,  pcJiaser,  his  hoicU^»m- 
hrs  &  assns  [subjt,  &c.],  &  To  hold  all  such  pts  of  the  ^»»^«<^- 
fid  hds  &  premes  as  are  of  leasehd  tenure  Unto  the  sd, 
pehaser^  his  exs,  ads,  &  assns,  henceforth  for  all,  &c.,  as  in 
last  form. 

XYi.  To  HOLD  the  same  Unto  the  sd,  trees,  their  exs,  ads,  Leaseholds 
&  assns,  &c.,  as  in  form  xiv.,  upon  the  trusts,  &c.,  as  in  of^^ttte"^ 
form  X.,  or,  **upon  such  trusts,  &  subjt  to  such  powers  &  mentor 
provons  as  shl  correspond  with  the  uses,  trusts,  powers  & 
provons  to,  upon,  with,  &  subjt  to  wch  under,  &c.,"  as  in 
form  X.,  or,  *'  upon  the  trusts  of  the  sd  settlemt  of,  &c.,  [the 
sd  will  &  codls  of  the  sd  X.]." 

xvn.  To  HOLD,  &c.,  to  pchaser,  free  from  all  rt  or  equity  of  Freeholds 
redmoh,  &  from  all  claims  &  demands  under  the  hinbf e  recited  hoi(kfi«e 
indre  of  mtge.  ^m  equity 

xvm.  To  HOLD  the  same  Unto  the  sd,  married  woman,  her  tion.  ^^^ 
hrs  &  assns  [^for  leasehds,  exs,  ads,  &  assns,  henceforth,  &c..  Freeholds 
as  in  form  xiv.,]  [as  her  separate  ppty  independently  of  her  JoidTto 
pent  or  any  future  husbd]  (d).  married 

woman. 

all  the  covts,  powers,  &  provons  contd  in  the  hinbfe  recited 

indre  of  assnmt  of,  &c.,  or  orwise  subsistg,  for  securg  the 

paymt,  pformce,  &  observce  of  &  indemnifying  the  sd,  vendor, 

his  exs,  ads,  &  assns  in  respt  of  such  remaing  portion  of 

the  sd  entire  rent  &  any  breach  of  the  sd  covts  &  condons  in 

relon  to  such  remaing  portion  of  the  premes  [&  subjt,  to 

tenancies,  c^c.]." 

(d)  A  conveyance  may  now  by  virtae  of  the  Married  Women's  Property   As  to  con- 
Act,  1882,  BS.  1  &  5,  be  made  to  a  married  woman  (whenever  married)  so  as   veyances 
ipaoftuio,  and  without  any  express  declaration  that  the  property  is  to  be  her   *®  mamed 
separate  estate,  to  make  it  such,  and  to  give  her  the  same  power  of  disposi-   ^^'^^^* 
tion  as  if  she  were  a  feme  sole.    Previously  to  the  Act,  as  the  separate 
estate  was  only  an  equitable  creation,  her  power  of  disposing  of  it  as  a,  feme 
sole  did  not  extend  to  the  legal  estate,  unless  (in  the  case  of  freeholds)  a 
power  of  appointment  over  the  use  was  limited  to  her ;  the  "pToper  mode  of 
conveyance  so  as  to  exclude  the  husband  being  to  interpose  a  trustee,  and 
(fur  freeholds)  to  make  the  conveyance  to  such  uses  as  the  married  woman 
should  by  deed  or  wiU  appoint,  and  in  default  to  the  use  of  the  trustee  for 
her  for  her  separate  use.    But  as  the  statutory  separate  estate  operates  at 
law  as  weU  as  in  equity,  there  is  now  no  object  in  giving  a  power  of  appoint- 
ment, or  interposing  a  trustee  j   and  the  words  in  the  second  bracket, 
being  merely  declaratory  of  the  intention  that  the  Act  is  to  apply,  might 
be  omitted ;  but  it  seems  better  to  insert  them. 
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PneboldB 
and  lease- 
holds  as 
partner- 
ship pro- 
perty (a). 


ProTiso 
restricting 
implied 
grant  of 
light  and 
air. 


Personalty. 


XIX.  To  HOLD  the  same  Unto  [&  to  the  use  of]  the  sd, 
ptners,  their  hrs  [exs,  ads]  &  assns  as  jt  tenants  [iflecuehdSf 
for  residue  oftenn,  d'c,  form  xrv.],  in  trust  for  them,  the  sd, 
ptners,  their  exs,  ads,  &  assns  as  pt  of  their  co-ptnp  este  [bat 
so  that  after  the  death  of  eir  of  them,  the  sd,  ptners,  the 
survor  of  them  or  the  hrs,  exs,  or  ads  of  such  survor  shl 
have  full  power,  witht  the  concurrce  of  the  exs  or  ads  of 
the  one  of  them  so  first  dying,  to  sell,  mtge,  lease,  or  orvise 
dispose  of  the  premes,  or  any  pt  thof,  &  to  rece  &  give 
effectual  dischges  for  any  moys  arisg  from  any  such  dis- 
poson,  &  that  every  such  disposon  or  rect  shl  be  absolatelj 
bindg  upon  all  psons  havg  or  claimg  any  intt  in  the  ptnp 
este  (i))]. 

XX.  To  HOLD,  &c.,  subjt  to  the  provon  &  declon  next  huiafter 
contd,  that  is  to  say,  Provided  always  &  it  is  hby  decld  that  the 
sd,  pchaser,  his  hrs  or  assns,  shl  not  be  entled  to  any  rt  of  light 
or  air  wch  wd  in  any  mner  diminish  or  interfere  with  the 
free  &  unrestrictive  user  of  any  adjoing  ppty  now  belonging 
to  the  sd  vendor,  eir  for  bldg  or  any  other  ppose,  &  the 
assurce  hinbfe  contd  shl  not  be  deemed  or  construed  to 
imply  the  grt  of  any  such  rt. 

XXI.  To  HOLD  the  same  Unto  the  sd,  pchaser,  his  exs,  ads,  & 
assns,  for  his  absolute  benefit,  or,  **  absolutely." 
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PBELIMINAEY  NOTE. 

Implied  The  Conv.  Aetj  1881,  s.  7,  contains  provisions  whereby  a  convejanoe  made 

r*^*^**  by  deed  of  any  property,  real  or  personal,  may,  by  inserting  the  appropriate 
ander  the  ^o'^^s*  ^®  made  to  imply,  in  the  caae  of  a  conveyance  for  value,  whether  by 
Conv.  Act  ^^7  o^  ^^>  mortgage,  settlement  or  otherwise,  the  ordinary  covenants  for 
1881.  title  and  further  assurance ;  or  in  the  case  of  a  conveyance,  whether  for 

value  or  not,  by  a  trustee  or  mortgagee,  or  other  person  in  a  fiduciary  position, 
the  ordinary  covenant  against  incumbrances ;  so  as  to  render  the  insertion 


(a)  This  is  considered  to  be  the  proper  form.  The  subject  is  discussed  in 
an  article  in  33  Sol.  J.  103.  See  Partnership  Act,  1890,  63  &  54  Vict.  c.  89, 
s.  20. 

(b)  The  words  in  brackets  should  be  inserted  in  cases  where  there  is  a 
probability  of  some  shares  becoming  settled,  which  might  give  rise  to 
difficulties  if  the  concurrence  of  aU  the  beneficiaries  was  necessary. 
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of  express  coYenants  unnecessary.  The  provisions  relating  to  mortgage 
and  settlements  will  be  noticed  tinder  those  headings.  The  following  is  the 
sabstanoe  of  those  relating  to  conveyances  on  sale. 

First,  In  a  conveyance /or  vcUue  (other  than  a  mortgage),  where  a  person  Bj  bensfi- 
conveys  and  is  expressed  to  convey  as  "  beneficial  owner,"  the  Act  implies  the  ^^  owner, 
naoal  qualified  covenants  by  him  for  title  and  further  assurance,  as  regards 
the  subject  matter  expressed  to  he  conveyed  by  him  (sub-s.  (1)  A)  ;  and  also 
in  a  conveyance  of  leaseholds,  that  the  lease  is  valid,  and  that  the  rent  has 
been  paid  and  the  covenants  performed  (sub-s.  (1)  B). 

The  general  effect  of  the  clause,  stated  shortly,  is  that  the  liability  under  To  whose 
the  covenants  extends  to  the  acts  of  every  ancestor,  testator  or  settlor  under  ^^  the 
whom  the  conveying  party  derives  title  since  the  last  conveyance  for  value  ^^I^- j'* 
(not  being  a  marriage  settlement),  and  to  the  acts  of  persons  claiming 
under  the  conveying  party  or  any  such  ancestor,  testator  or  settlor  (as  to 
which  see  David  v.  Sabin,  [1893]  1  Ch.  623,  discussed  37  Sol.  J.  400),  and 
to  the  acts  of  any  person  conveying  by  direction  of  the  conveying  party. 
The  fact  that  a  defect  in  the  title  appears  in  the  conveyance  or  is  other- 
wise known  to  the  purchaser  does  not  alter  the  effect  of  the  covenants  for 
title,  Page  v.   Midland  Rail.   Co.   [1894]   1  Ch.  11.    The  exception  as  to 
marriage  settlements  was  no  doubt  inserted  on  the  ground  that  such  a  settle- 
ment may  not  contain  full  covenants  for  title  ;  see  s.  7,  sub-s.  (1)  £. 

In  reading  the  statutory  covenants  into  the  deed  it  will  be  seen  that  the  Effect  of 
first  branch  (for  right  to  convey)  being  that  "  the  covenantor,  with  the  con-  covenants 
cnrrence  of  the  i)ersons,  if  any,  conveying  by  his  direction,  has  power  to  ^    ™ 
convey,"  does  not  fit  the  common  case  of  a  person  joining  to  release  a  charge  concarrin« 
who  is  under  no  obligation  to  do  so,  and  cannot  proi>erly  be  made  to  convey  parties. 
"  by  direction  "  of  the  vendor,  e.g.,  a  mortgagee  who  is  not  fully  paid  off,  or 
an  annuitant.     To  avoid  inaccuracy  the  concurring  parties  might  be  made 
to  convey  "  by  the  direction  **  of  the  implied  covenantor  "  for  the  purpose 
only  of  implying  the  proper  covenants ;  "  which,  however,  would  make  the 
covenantor  liable  for  the  acts  of  the  concurring  parties.    But  this  flaw  in 
the  Act,  arising  from  the  erroneous  introduction  into  the  covenant  for  right 
to  convey  of  the  words  *'  by  his  direction "  is  not  regarded  in  practice  as 
of  any  moment. 

Secondly,  In  any  conveyance  by  a  person  who  conveys  and  is  expressed  to  By  Ada- 
convey  as  "  trustee "  or  "  mortgagee,"  or  as  "  personal  representative  of  a  ciary 
deceased  i)er8on,"  or  as  "  committee  of  a  limatic,"  or  •'  under  an  order  of  owner, 
the  Court,"  the  Act  implies  the  usual  qualified  covenant  by  him  (as  to  his 
own  acts,  &c.,  only),  against  incumbrances,  as  regards  the  subject  matter 
wpressed  to  he  conveyed  by  him  (sub-s.  (1)  F.). 

There  are  some  cases  to  which  none  of  the  above  expressions  are  strictly  Annuitant 
appropriate,  e.g.,  an  annuitant  or  person  having  a  mereUen,  or  the  liquidator  or  person 
of  a  company;  the  statutory  words  might  be  used  in  such  a  case  to  imply  h&^i^ 
the  covenant ;  but  it  is  better  to  insert  an  express  covenant.    Occasionally  a    ^^* 
person  covenants  against  incumbrances  and  also  for  further  assurance ;  in 
that  case  an  express  covenant  is  necessary  for  the  latter  purpose  (the 
statutory  covenant  for  further  assurance  implied  by  the  words  "  as  settlor," 
see  Sbttlsicxhts,  not  being  appropriate),  and  had  better  be  inserted  for  the 
former  purpose  also. 

In  a  voluntary  conveyance  no  covenant  would  be  implied  by  the  grantor  Voluntary 
conveying  "  as  beneficial  owner,"  as  those  words  only  raise  covenants  in  a  convey- 
conveyance  for  value  (see  above) ;  but  if  he  conveys  "  as  settlor,"  a  limited  *^^^ 
covenant  for  further  assurance  would  be  implied  (see  Ssttlekents).    The 
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Bztentof 
oorenants. 

By  several 
parties. 

By  direct- 
ing party. 


Consenting 
party. 


By  a 

married 

woman. 

By  husband 
and  wife. 


Benefit  of 

implied 

coyenants. 


Constrnc- 
tion. 


Applica- 
tion of  the 
Act. 


f  uU  ooTomuits  might  be  implied  by  exprees  words  inoorpozatiiig  tfaem ;  bat 
it  is  not  usual  to  insert  them  in  such  a  case. 

The  statutory  coTenants  extend  to  the  whole  fee  simple  or  other  estate  or  in- 
terest erpresMd  to  heeonveyed  by  the  implied  covenantor,  whatever  his  actual 
estate  or  interest  may  be,  or  may  appear  to  be  on  the  face  of  the  conveyance. 

Where  more  than  one  person  joins  in  the  conveyance,  the  covenant  implied 
in  the  case  of  each  of  them  extends  to  the  subject  matter  or  share  of  subject 
matter  ewpressed  to  be  conveyed  by  him  (sub-s.  1). 

The  Act  also  provides  for  the  case  of  a  person  who  joins  in  the  conveyance 
merely  as  a  directing  party,  by  enacting  (sub-s.  2)  that  if  one  person  con- 
veys by  the  direction  of  another  who  is  "  etspretted  to  direct  a*  hen^aal 
owner"  the  same  covenants  by  the  latter  shall  be  implied  as  if  he  had  con- 
veyed and  been  expressed  to  convey  ''as  beneficial  owner"  the  subject 
matter  conveyed  by  his  direction.  A  tenant  for  life  or  other  person  who  is 
merely  a  consenting  ]>arty  and  has  no  power  to  direct  the  conveyance  may 
be  made  to  do  so  for  the  purpose  only  of  implying  covenants  for  title ;  or 
he  may  for  this  purpose  convey,  by  way  of  confirmation,  as  beneficial  owner 
(in  which  case,  however,  the  covenant  for  right  to  convey  would  be  faulty, 
see  above) ;  or  the  statutory  covenants  may  be  incorporated  by  express  words. 

The  implied  covenants  may  be  raised  in  the  case  of  a  married  woman  who 
joins  in  the  conveyance  (see  sub-s.  3)  so  as,  by  virtue  of  the  Married 
Women's  'PrapeTty  Act,  1882,  s.  1,  to  bind  her  separate  estate  in  the  same 
manner  as  if  the  covenant  were  express ;  and  it  is  provided  (sub^s.  3)  that 
if  the  wife  conveys  "  as  beneficial  owner,"  and  the  husband  also  conveys  as 
"beneficial  owner,"  then  the  wife  is  to  be  deemed  to  convey  and  to  he 
expressed  to  convey  by  direction  of  the  husband  as  beneficial  owner,  and  in 
addition  to  the  covenant  implied  on  the  part  of  the  husband  there  is  also  to  be 
implied  a  covenant  by  him  in  the  same  terms  as  the  covenant  implied  by  the 
wife,  the  effect  being  that  three  covenants  are  implied ;  Jirtt,  by  the  wife, 
binding  her  separate  estate  as  to  the  acts  of  herself  and  persons  under  whom 
she  claims ;  iecond,  by  the  husband,  as  to  the  acts  of  himself  and  the  person 
under  whom  he  claims ;  third,  by  the  husband,  as  to  the  acts  of  the  wife, 
and  persons  imder  whom  she  claims. 

The  implied  covenants  are  in  every  case  with  the  person  to  whom  the 
conveyance  is  made,  or  with  the  persons  jointly  if  more  than  one  to  whom 
the  conveyance  is  made  as  joint  tenants,  or  with  each  of  the  persons  if  more 
than  one  to  whom  the  conveyance  is  made  as  tenants  in  common  (sub-s.  1) ; 
and  the  benefit  of  them  goes  with  the  estate  of  the  implied  covenantee,  and 
(by  sub-s.  6)  is  enforceable  by  every  person  in  whom  such  estate  is  wholly 
or  partially  vested,  and  where  the  covenant  is  with  two  or  more,  the  benefit 
is  to  survive  (s.  60).  In  a  conveyance  to  uses  the  implied  covenants  would 
(in  the  same  manner  as  express  covenants)  be  with  the  grantee  to  uses. 
Where,  however,  the  conveyance  is  made  by  appointment  direct  to  the  uses 
of  a  settlement,  each  person  who  takes  as  a  purchaser  under  the  settlement 
appears  to  be  "  a  person  to  whom  the  conveyance  is  made,"  so  that  he  and 
all  persons  claiming  under  him  will  be  entitled  to  the  benefit  of  the  implied 
covenants. 

By  s.  64,  in  the  construction  of  an  implied  covenant  words  importing  the 
singular  may  be  read  plural,  and  vice  versd,  and  the  masculine  gender  the 
feminine. 

The  implied  covenants  may  be  varied  or  extended  by  deed  (sub-s.  7). 

The  enactment  applies  to  every  description  of  assurance  by  deed,  and 
whether  by  grant,  assignment,  appointment,  or  otherwise,  of  any  kind  of 
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proper^,  real  or  personal,  including  a  coTenant  to  stirrender  oopyholds  (see 
the  definition  of  "  oonveyance  "  in  s.  2)  ;  bat  not  to  a  customary  assurance, 
otherwise  than  by  deed,  of  copyhold  or  customary  land,  nor  to  a  lease  at  a 
lent  (sub-B.  5).  Although  the  right  to  admittance  generally  arises  only  on 
a  surrender,  by  the  special  custom  of  some  manors  it  may  be  conferred  by 
deed  {Thompson  y.  Hardinge,  1  C.  B.  940),  in  which  case  the  enactment 
would  of  course  apply  (see  Hood  and  Challis,  34). 

The  statutory  oovenants  are  sufficiently  in  accordance  with  the  previously   Adoption 
established  practice,  to  be  adopted,  and  they  are  practically  uniyersaUy  o^  Act. 
relied  on  in  all  ordinary  oases;  but  occasionally  it  may  be  necessary  to 
insert  express  covenants  (as  where  the  property  is  situate  abroad),  or  to 
vary  the  statutory  covenants. 

As  to  the  protection  afforded  to  solicitors  and  trustees  adopting  the  Act, 
see  above,  p.  228,  note. 

In  order  to  raise  the  proper  statutory  covenants,  it  is  essential  that  the  con-  Use  of 
veying  party  should  expressly  convey  or  direct  the  conveyance  "  as  beneficial  particular 
owner,"  or  convey  as  "  trustee  "  or  "mortgagee,"  Ac.,  as  the  case  may  be.   porosis 
Without  these  or  other  words  mentioned  in  the  Act  no  corenant  will  be 
implied,  although  the  fact  that  the  conveyancing  party  is  beneficial  owner 
or  trustee,  &c.,  may  appear  from  the  recitals  or  otherwise  (see  sub-s.  4). 

It  must  not  be  supposed  that  because  the  word  "  convey"  is  used  in  this  As  to  wonl 
section,  and  in  the  forms  in  the  4th  schedule  to  the  Act,  it  is  therefore  »» convey 
necessary  to  use  that  particular  word  to  imply  the  covenants.  The  word 
"convey"  in  the  Act  includes  all  the  ordinary  modes  of  conveyance  (see 
8.  2,  and  above,  page  349,  note) ;  and  it  is  quite  dear  that  the  ordinary 
<^rative  words  of  conveyance  will  suffice,  both  to  pass  the  estate  and  raise 
the  covenants  for  title. 

It  is  necessary,  where  tenants  in  common  or  others  having  limited  interests  Conveyance 
join  in  conveying,  to  insert  words  defining  the  particular  share  or  interest  ^7  tenants 
which  each  party  conveys,  in  order  that  the  implied  covenant  of  each  may  ^^°^^^°> 
extend  to  such  share  or  interest  only,  and  not  to  the  entirety ;  or  else  to 
limit  the  operation  of  the  covenant  in  this  respect  by  a  subsequent  proviso, 
which  is  often  better. 

In  a  conveyance  by  joint  tenants,  or  by  donees  of  a  joint  power  of  appoint-  By  joint 
ment,  as  they  jointly  convey  the  entirety,  the  implied  covenant  would  it  tenants, 
seems  be  a  joint  one  extending  to  the  entirety ;  and  if  it  is  desired  to  limit 
the  liability  of  each  to  the  share  to  which  he  would  be  entitled  on  a 
severance,  a  proviso  qualifying  the  statutory  covenant  must  be  inserted. 

Beference  may  here  be  made  to  the  Lands  COauses  Consolidation  Act,   <* Grant" 
1345,  s.  132,  by  which  the  word  '*  grant"  in  a  conveyance  by  a  railway  or  under 
other  company  imder  that  Act,  implies  the  usual  covenants  for  title.    See  ^  ^'^qak 
also,  1  &  2  Vict.  c.  20,  s.  22  and  the  Acts  referred  to  in  Elph.  Introd.  p.  87.        ' 
As  to  the  construction  of  covenants  for  title  see  Elph.  Interp.  473. 

The  common  forms  of  express  covenants  for  title,  &c.,  with  the  ordinary 
variations  indicated  in  notes,  are  here  given,  as,  although  they  can  rarely 
be  necessary  in  conveyances  of  land  in  England,  they  may  be  required  in 
conveyances  of  land  in  the  colonies. 
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I. 


That  lease 
is  good. 


That  rent 
and  cove- 
nante  paid 
and  per- 
formed. 

For  right 
to  convey 


Freeholds  and  Leaseholds  by  one  Vendor  to  one  Purchaser. 

With  Variations  (a). 

And  the  sd,  vendor,  doth  hby,  for  himself,  his  hrs,  exs,  & 
ads  (b),  covt  with  the  sd,  pchaser,  his  hrs,  exs,  ads,  &  assns, 
that  notwg  anything  by  him,  the  sd,  vendor,  [or  any  of  his 
ancestors  or  testers]  [or  the  sd  X.  deced]  done,  omitted,  or 
knowingly  suffered  to  the  contrary,  the  sd  lease  is  now  valid  & 
subsistg  &  in  nowise  forfeited,  surrendered,  or  become  void  or 
voidable :  And  that  the  rent  &  covts  on  the  pt  of  the  lessee  k 
Condons  by  &  in  the  sd  lease  reserved  &  contd  have  been  duly 
pd,  observed,  &  pformed  up  to  the  date  of  these  psnts :  And 
that  notwg  anything  by  him  the  sd,  vendor,  [or  any  of  his 
ancestors  or  testers]  [or,  the  sd  X.  deced]  done,  omitted,  or 


Covenants 
when  ex- 
tended to 
acta  of 
anoestora 
and 
testators. 


Variation!. 

Seyeral 

leasee. 

other 

parties 

concurring. 

other 
forms  of 
conveyance. 

To  uses  of 
settlement 
or  will. 


Leases  or 

incnm- 

branoes. 


(a)  Where  a  vendor  can  present  a  clear  title,  which  he  claims  under  a 
purchaae  for  valuable  consideration,  he  covenants  only  for  his  own  acts.  In 
the  case  of  a  title  derived  under  a  wiU  or  intestacy  the  covenant  extends  to 
the  ancestors  and  testators  respectively.  The  words  in  brackets  "  or  the 
said  X.,  deceased/'  are  applicable  where  the  covenant  extends  only  to  the 
acts  of  a  particular  ancestor  or  testator.  Under  the  statutory  covenants  a 
vendor  claiming  under  a  settlement  (whether  voluntary  or  for  value),  irould 
be  liable  also  for  the  acts  of  the  settlor ;  see  p.  390. 

For  several  leases,  say  "  respive  leases,"  and  "  respive  terms, 

&C-" 

If  trustees,  mortgagees,  or  other  parties  join  in  the  conveyance,  the 

covenant  wm  be  that  ''the  sd,  vendor,  with  the  concorrce  of  the 
sd,  other  convey g  pties,  now  hath  full  power,  &c." 

For  the  word  "  assure,"  the  words  "  grt,"  **  appt,"  **  appt  & 
grt,"  "  rele,"  or  "  convey,"  may  be  substituted  according  to  the 
nature  of  the  conveyance. 

In  a  conveyance  to  the  uses  of  a  settlement  or  will,  or  any  uses  less  simple 

than  to  the  purchaser  in  fee,  substitute  for  the  words  ''  tO  the  USe  of  the 

sd,  pchaser,  his  hrs  &  assns,"  the  words  "  to  the  uses  and  in 
mner  hinbfe  expd." 

The  above  form  is  applicable  to  a  sale  subject  to  leases  or  incumbrances. 
If  not  required,  the  word  ''  subjt,  &C."  will  be  omitted  throughout. 

(h)  In  this  and  the  following  forms  of  express  covenants  the  words 
"  hrs,  exs,  &  ads,"  of  the  covenantor,  and  "  hrS  &  assns,"  of  the 
covenantee  are  retained  on  the  supposition  that  the  forms  will  only  be  used 
in  the  case  of  conveyances  of  land  in  the  colonies. 
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knowingly  suffered,  he  the  sd,  vendor,  now  hath  full  power  to  ^^^  taaga, 

assure  all  the  sd  freehd  hds  &  premes  hinbfe  expd  to  be  hby  ^• 

assured  to  the  use  of  the  sd,  pchasevy  his  hrs  &  assns,  subjt  as 

afsd,  oTy  *'  subjt  to  the  sd  respive  leases,  chges,  &  incumbces 

to  wch  the  assurce  hby  made  is  hinbfe  expd  to  be  subjt,"  &  to 

assn  all  the  sd  leasehd  hds  &  premes  hby  assned  unto  the  sd, 

pchaser,  his  exs,  ads,  &  assns  for  all  the  residue  now  unexpired 

of  the  sd  term  in  mner  &  subjt  as  afsd :  And*  that  the  sd  For  quiet 

freehd  premes  &  every  pt  thof  shl  remain  &  be  to  the  use  of  «^J<>y™®"*- 

the  sd,  pchaser,  his  hrs  &  assns  in  mner  afsd,  &  that  the  sd 

■ 

leasehd  premes  shl  durg  the  residue  of  the  sd  term  remain  & 
be  CO  the  sd,  pchaser,  his  exs,  ads,  &  assns,  in  mner  afsd,  & 
that  all  the  sd  hds  &  premes  shl  be  quietly  entd  into  &  upon 
&  held  &  enjoyed,  &  the  rents  &  profits  thof  reced  accdly 
snbjt  as  afsd  witht  any  interruption,  claim,  or  demand  by 
the  sd,  vendor,  his  hrs,  exs,  or  ads,  or  any  pson  elaimg  under 
or  in  trust  for  him  [or  any  of  his  ancestors  or  testors]  [or,  the 
sd  X.  deced]  other  than  &  except  any  pson  or  psons  elaimg  in 
respt  of  any  of  the  chges  or  incumbces  afsd:  And  that  Proefrom 
dischged  from  or  orwise  by  the  sd,  vendor,  his  hrs,  exs,  or  "*<^'™" 
ads  sufiFtly  indemnified  agst  all  incumbces,  claims,  &  demands 
created  by  him  the  sd,  vendor,  [or  any  of  his  ancestors  or 
testors]  [or,  the  sd  X.  deced]  or  any  pson  or  psons  elaimg  or 
to  claim  through,  under,  or  in  trust  for  him,  them,  or  any  of 
them  save  as  afsd  :  And  that  he  the  sd,  vendor,  &  every  pson  For  further 
havg  or  elaimg  any  este,  rt,  or  intt  in  or  to  the  sd  freehd  &  "^™°^- 
leasehd  premes  resply,  or  any  of  them,  or  any  pt  thof  resply, 
under  or  in  trust  for  him  the  sd,  vendor  [or  any  of  his 
ancestors  or  testors]  [or,  the  sd  X.  deced]  will  at  all  times,  at 
the  cost  of  the  pson  or  psons  requirg  the  same,  exte  &  do  all 
such  assurces  &  acts  for  the  further  or  more  effectually  assurg 
the  sd  freehd  premes,  or  any  pt  thof  resply,  to  the  use  of  the 
sd,  pchaser,  his  hrs  &  assns,  in  mner  &  subjt  as  afsd,  &  assng 
the  sd  leasehd  premes,  or  any  pt  thof,  unto  the  sd,  pchaser, 
his  exs,  ads,  &  assns  for  the  residue  wch  shl  be  then  un- 
expired of  the  sd  term,  in  mner  &  subjt  as  afsd,  as  shl  be 
reasbly  required. 


D  D  2 
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II. 

Fbbbholds  in  a  conveyance  by  Joint  Tenants,  Tekamts 
IN  Common,  or^  Copabgbnbbs,  ane  being  a  Mabbibd 
Woman  tvhoae  Husband  joins.  Variations,  where  the 
parties  are  interested  in  Unbqual  Shabbs.  Also  for 
a  conveyance  by  Tenant  for  Life  and  Eemaindeb- 
mbn  (a). 

For  light         And  (5)  each  of  them  the  sd,  cottars  by  name,  [or,  the  sd 
to  convey.    p|.£^g  y^^  q|  Qxq  &  pts,]  80  as  to  be  ansbls  or 

liable  only  in  respt  of,  if  jt  tenants,  "  one  eql share 

of  or  in  the  sd  hds  &  premes  hby  assured,"  if  tenants  in 
common  or  coparceners,  "the  share  or  intt  of  or  in  the  sd 
hds  &  premes  hby  assured  to  weh  the  covtg  pty  or  his  wife 
is  or  claims  to  be  entled,  or  has  or  claims  to  have  pow^ 
to  appt  or  dispose  of  as  afsd,"  &  only  in  respt  of  the  acta  & 
defaults  of  himself  or  herself,  &  of  his  or  her  ancestors  or 
testers,  &  of  psons  claimg  under  or  in  trust  for  him,  her,  or 
them  resply ,  [&  in  the  case  of  the  sd,  husbd,  in  respt  of  the  acts 

&  defaults  of  the  sd ,  his  wife,  &  of  psons  claimg  under 

her,  but  not  further  or  orwise,]  doth  hby  for  himself  or  her- 
self, his,  her  hrs,  exs  &  ads,  covt  with  the  sd,  pchaser  or  grtee 
to  uses,  his  hrs  &  assns,  that  notwg  anything  by  them,  the  sd 
covtg  pties,  or  any  of  them,  or  any  of  their  ancestors  or 
testers,  or  any  pson  claimg  under  or  in  trust  for  them  or  any 
of  them,  done,  omitted,  or  knowgly  suffered  to  the  contrary, 
they,  the  sd  covtg  pties  resply  now  have  full  power,  for  rt  to 
For  quiet  convey  as  in  No.  I. :  For  quiet  enjoymt,  as  in  No.  I.,  witht  any 
enjoyment,   interruption,  claim,  or  demand  by  the  sd  covtg  pties  or  any  of 

(a)  For  other  yariations,  see  note  to  last  form. 

(h)  For  conveyance  of  a  tenant  for  life  and  remaindermen,  say. 

Variation  <*  And  the  sd,  tenant  for  life,  so  far  as  relates  to  the  title  & 
an^ce^by^^  further  assurco  of  the  sd  hds  &  premes  hby  assured  durg  his 
tenant  for     life,  &  each  of  them  the  sd,  remrmen,  so  far  as  relates  to  the 

remahider-    title  to  &  further  assurce  of  one  eql pt  or  share  of  or  in 

men.  ^he  samo  premes,  or,  *  the  pt  or  share  of  or  in  the  premes  to 

wch  he  is  or  claims  to  be  entled  as  afsd,'  in  remr  expectant  on 
the  life  este  of  the  sd,  tenant  for  life,  thrin  doth  hby,  &c." 
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them,  or  any  pson  claimg  under  or  in  trust  for  them  or  any  of 

them,  or  any  of  their  ancestors  or  testors :  And  that  dischged  Free  from 

from,  or  orwise  by  the  sd  covtg  pties  resply,  or  their  respive  j^^_ 

hrs,  exs,  or  ads,  indemnified  agst   all  estes  &  incumbces 

created  by  the  sd  covtg  pties,  or  any  of  them,  or  any  of  their 

ancestors  or  testors,  or  any  pson  claimg  under  or  in  trust  for 

them  or  any  of  them :  And  further  that  the  sd  covtg  pties  For  further 

resply,  &  every  pson  havg  or  claimg  any  este,  rt.  or  intt  in  or  •"""^* 

to  the  premes,  or  any  pt  thof,  under  or  in  trust  for  them, 

or  any  of  them,  or  any  of  their  ancestors  or  testors,  will  at  all 

times  hrafter,  Slq.,  for  further  assurce,  as  in  No.  I. 


in. 

Personal  Property.    Varution/ot  life  Policy. 

And  the  sd,  vendor,  doth  hby  for  himself,  his  hrs,  exs,  &  For  right 
ads,  covt  with  the  sd,  pchaser,  his  exs,  ads,  &  assns,  that  ^^j**"^ 
notwg  anything  by  him,  the  sd,  vendory  [or  the  sd  X.  deced], 
done,  admitted,  or  knowgly  suffered  to  the  contrary  (d),  he, 
the  sd,  vendor,  now  hath  full  power  to  assn  the  premes  hinbfe 
assned  unto  the  sd,  pchaser,  his  exs,  ads,  &  assns  in  mner 
afsd,  free  from  incumbces :  And  that  he,  the  sd,  vendor,  Sc  For  farther 
every  pson  havg  or  claimg  any  este,  rt,  or  intt  in  or  to  the  •*"*^*"<*- 
premes,  or  any  pt  thof,  under  or  in  trust  for  him  [or  the 
sd  X.  deced]  will  at  all  times,  at  the  cost  of  the  sd,  pchaaer, 
his  exs,  ads,  or  assns,  exte  &  do  all  such  assurces  &  acts 
for  the  further  or  more  effectually  assurg  the  premes  or  any 
pt  thof  unto  the  sd,  pchaser,  his  exs,  ads,  &  assns,  &  enablg 
him  &  them  to  recover,  rece  &  obtain  paymt  &  transfer  of  the 
same  as  shl  be  reasbly  required. 

(d)  For  a  policy  of  assiirance  Bay,    **  the   sd  poly  is  noW  valid  &  Policy. 

sabfiistg  &  in  nowise  forfeited  or  become  void  or  voidable  & 

that  notwg  any  such  thing  as  afsd,"  and  describe  the  property  as 

*'  the  said  poly  &  premes  hinbfe  assned." 


# 
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IV. 

CovBNANT  against  Ingumbbangbs  by  One  with  One /or  Real 
or  Personal  Estate.  Variations  for  a  conveyance  to 
Joint  Tenants,  or  Tenants  in  Common. 

And  the  sd,  covtor,  doth  hby  for  hhnself,  his  hrs,  exs,  & 
ads,  covt  with  the  sd,  pchaser  or  grtee  to  uses,  his  hrs  [/5>r 
leasehds  or  psonalty,  his  exs,  ads],  &  assns  (a),  that  the  sd, 
covtor,  hath  not  at  any  time  htofore  done,  or  knowgly  omitted 
or  suffered,  or  been  pty  or  privy  to  anything  whby  or  by 
means  who!  the  premes  hinbfe  assured  (6),  or  any  pt  thof, 
are,  is,  or  may  be  incumbered  or  affected  in  any  mner 
whatsr,  or  whby  he,  the  sd,  covtor,  is  in  anywise  prevented 
from  assurg  the  same  premes,  or  any  pt  thof,  in  mner 
afsd. 


V. 

Covenant  against  Incumbrances  by  Two  or  more  with  One  for 

Beal  or  Personal  Estate  (c). 

And  each  of  them  the  sd,  covtors,  so  far  as  relates  to  his 
own  acts  &  omissions  only,  doth  hby  for  himself,  his  hrs,  exs, 
&  ads,  covt  with  the  sd,  pchaser  or  grtee  to  uses,  his  hrs  [/or 
leasehds  or  psonalty,  his  exs,  ads],  &  assns,  that  they  the  sd 
t^ovtors,  or,  "  the  sd  covtg  pties,"  respiy,  have  not  at  any  time 
htofore  done,  or  knowgly  omitted  or  suffered,  or  been  pty  or 
privy  to  anything  whby  or  by  means  whof  the  premes 
hinbfe  assured  or  any  pt  thof,  are,  is,  or  may  be  in- 
cumbered or  affected  in  any  mner  whatsr,  or  whby  they,  the 
sd,  covtors,  or  "the  sd  covtg  pties,"  resply,  are  in  anywise 

(a)  For  a  oonTejanoe  to  joint  tenants  say,  "  their  hrs,  or,  '  exs,  ads,' 
&  assns."      For  a  oonyeyanoe  to  tenants  in  common,  add,  "  <&  as  a 

septe  covt  with  each  of  them,  &c." 
(6)  For  " assured "  and  " assurg,"  the  words  "  grted,"  " grig" 

or  as  the  case  may  be,  may  be  substituted,  see  note  (a)  to  Form  i. 

(c)  For  variations  for  conyeyance  to  joint  tenants  or  tenant  in  common, 
&c.,  see  notes  to  last  form. 
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prevented  from  assurg  the  same  premes,  or  any  pt  thof,  in 
mner  afsd. 


common 
(9)' 


IMPLIED  COVENANTS  (rf). 

I.  The  sd,  vendor,  as  benefl  owner,  doth  hby  grt  [or,  asan,  Absointe 
appt,  or  (M  the  case  may  be"],  &c.  °^®'  ^^^' 

n.  The  sd,  vendors,  as  benefl  owners  do  hby  grt  \or,  assn,  Joint 
appt,  or  as  the  case  tnay  6e],  &c.  ^f\ 

m.  The  sd,  vendors,  each  of  them  conveyg  as  benefl  owner  Tenants  in 

of  one  midivided  moiety  [eql share]  of  the  hds  &  premes 

hby  assured,  or,  "  of  the  respive  share,  este,  or  intt  in  the  hds 
&  premes  hby  assured  to  wch  he  is  or  claims  to  be  entled  as 
hinbfe  appears,"  &  all  other  (if  any),  his  este  or  intt  thrin,  do 
resply  hby  grt,  &c. 

IV,  The  sd  a.,  as  benefl  owner  as  to  one  undivided  eql The  same. 

share  of  &  all  other  if  any  his  este  or  intt  in  the  hds  &  premes  ^^<^^^ 
hby  assured,  &  the  sd  B.,  as  benefl  owner  as  f;o  one  undivided 
eql share  of  &  all  other  (if  any)  his  este  or  intt  in  the 

same  premes,  &c.,  (fee,  do  resply  hby  grt,  (fee. 

•ill  I  I  I    ■        ■  1 1  I 

(d)  See  above,  p.  308  et  seq. 

(e)  This  implies  the  usual  covenants  for  title  and  further  assurance  by 
the  vendor. 

(/)  This  implies  the  usual  covenants  for  title,  &c.,  by  the  vendors  jointly, 
extending  to  the  entirety  of  the  property.  If  it  is  desired  to  restrict  the 
covenants  to  the  shares  to  which  they  would  be  entitled  on  a  severance,  the 
proviso,  p.  411,  should  be  inserted. 

(g)  These  imply  the  usual  covenants  for  title,  &o.,  by  each  of  the  vendors 
extending  to  his  own  share  only.  In  defining  the  shares  or  estates  which 
each  party  conveys  with  the  object  of  restricting  his  covenants  for  title, 
care  is  required  that  this  does  not  operate  also  to  restrict  the  operation  of 
the  conveyance  in  case  the  share  or  interest  of  any  of  the  parties  should  be 

misstated,  and  should  in  fact  be  greater.    The  general  words,  ''  and  all 

other,  &C . , "  are  therefore  added.  See  another  form  of  such  general  words 
at  the  end  of  Form  zii.,  infra.  Where  the  interests  of  the  conveying  parties 
are  various,  and  appear  from  the  recitals,  it  may  be  simpler  and  less  trouble* 

some  to  make  the  parties  convey  '*  accdg  to  their  respive  estes,  shares, 
powers,  &  intts,  as  hinbfe  appearg,  and  all  other  (if  any)  their 

respive  estes,  &C.,"  without  defining,  but  with  a  statement  of  the 
character,  whether  as  beneficial  owner  or  trustee,  &c,,  in  which  each  con- 
veys ;  if  this  form  is  adopted  it  will  be  unnecessary  to  limit  the  operation 
of  the  covenants  by  the  proviso  at  p.  411. 
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Tenant  for  V.  The  sd  A.,  BM  benefl  owner  as  to  the  este  for  his  life  in 

reSa^der-  ^^^  ^^^  ^  premes  hby  assured,  &  the  sd  B.,  as  laeaiA  owner  as 

man  in  fee  to  the  revon  in  fee  simple  expectant  on  the  life  este  of  the  sd 

or  tai  ( ).  ^  jjj  ^jjg  game  premes,  do  resply  hby  grt,  &c. 

Wife  {€).  ^'  T^^  sd,  wife,  as  benefl  owner  [with  the  concurrce  of  the 

sd,  husbd]  doth  hby,  &c. 

HnsbMkd  ^^-  ^HB  Bd,  tvife,  BM  benofl  owner,  doth  hby  grt,  &  the  sd, 

and  wife  husbd,  as  benefl  owner,  doth  hby  grt,  &  confirm,  &c. 

VarionB  ^^^*  ^^^  ^^'  ^'^^^^^'>  ^^^  ot  them  conveying  as  benefl 

beneficial     owner  of  the  respive  [share]  este  or  intt  in  the  hds  &  premes 

\vu^n     ^^y  assured  to  wch  he  is  or  claims  to  be  entled  [or  wch  he 

for  married  ^as  power  to  appt  or  dispose  of],  as  hinbfe  appears,  &  all 

other  (if  any)  his  este  or  intt  thrin,  [&  the  sd,  husbd  A  mft, 

each  of  them  conveying  as  benefl  owner  of  the  [share]  este  or 

intt  in  the  same  premes  to  wch  the  sd,  wife  (/),  is  or  claims  to 

be  entled  [or,  has  power  to  appt  or  to  dispose  of] ,  as  hinbfe 

appears],  &  all  other,  &c.,  do  resply,  accdg  to  their  respive 

{shares]  estes  &  intts  [&  powers],  grt,  &c. 

TroBtees,         IX.  The  sd  as  trees  [of  the  hinbfe  recited  indre  of 

g^"^      settlemt,  or,  "will"]  ovy  "as  mtgees,"  or,  "as  psonal  repve* 
(<7).  of  the  sd  X.,  deced,"  or,  "as  committee  of  the  sd  X,*'  or, 

"under  the  hinbfe  recited  order  of,  Ac.,"  do  reaply  [doth]  hby 
grt,  &c. 


(&)  TMs  implies  ooyenants  for  title,  &c.,  by  A.  as  to  his  life  estate,  snd  by 
B.  as  to  the  reyersion  in  fee. 

(c)  This  implies  the  usual  covenants  for  title,  d;c.,  by  the  wife  as  to  the 
acts  of  herself  and  her  ancestors,  &c.,  binding  her  8e]>arate  estate,  but  no 
ooyenant  by  the  husband.  If  the  wife  has  power  to  dispose  of  thepropaity 
as  A  feme  sole  under  the  Married  Women's  Property  Act,  1882,  or  oUierwise, 
the  husband's  concurrence  is  of  course  unnecessary^  unless  it  is  desired  to 
obtain  covenants  from  him,  as  in  the  next  form. 

(d)  As  to  what  covenants  this  implies,  see  p.  400. 

(e)  This)  implies  covenants  for  title,  &c.,  by  each  party  limited  to  the 
share  or  interest  conveyed  by  him,  the  husband's  covenant  also  eztendiiiK 
to  the  wife's  share. 

(/)  If  both  the  marriage  and  the  acquisition  of  the  property  were  before 

1888,  add  here,  "  or  the  sd,    liushd,    in   her  rt  " ;   see  the  Married 
Women's  Property  Act,  1882,  ss.  1^  2,  5. 

(g)  This  implies  a  covenant  against  incumbrances  by  each  of  the  ood- 
veying  parties  as  to  his  own  acts,  &c.,  only.  There  is  of  course  no  objection 
to  referring  to  the  settlement  or  other  instrument  under  which  tbe  tnut 
arises. 
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X.  The  sd as  trees,  or  as  the  case  may  be,  see  precedij  Directing 

form,  by  the  diron  of  the  ed  Z.,  directg  as  benefl  owner,  do  hby  P*^y(*)- 
grt,  or,  "  appt,"  [&  the  sd  Z.,  doth  hby  convey  &  confirm,] 

&c. 

XI.  The  sd  as  trees,  &c.,  or  as  Hie  case  may  be^  see  CoDsenting 

form  IX.,  with  the  consent,  or,  "  at  the  reqt,"  of  the  sd  Z.  [&  ^^^^  ^*^* 
for  the  ppose  only  of  implying  covts  by  the  sd  Z.  for  title  & 
farther  assurce  by  the  diron  also  of  the  sd  Z.,  direotg  as  benefl 
owner],  do  hby  grt,  or,  "  appt,".&  the  sd  Z.  [as  benefl  owner], 

doth  hby  convey  &  confirm,  &c. 

xn.  The  sd  A.,  as  benefl  owner,  as  to  one  moiety  of  a  moiety  porm  in 
(being  one  eql  fourth  pt  of  the  entirety)  of  the  hds  &  premes  ^J'^^"^ 
hinafter  descd  &  assured,  doth  hby  grt,  &  the  sd  B.  &  interests 

C,  fts  trees  &  as  to  the  <me  eql pt  of  a  moiety  of  the  jj^i^'^ij 

same  premes  to  wch  the  sd  D.  is  or  claims  to  be  benefly  inondi- 
entled,  at  his  reqt,  do  hby  grt,  &  the  sd  D.,  as  benefl  owner,  as  ^taw  {k). 
to  such  last-mentd pt  of  a  moiety,  doth  hby  grt  & 


(h)  This  implies  the  same  ooYenant  as  the  preoeding  form,  and  in  addition 
the  usual  ooTenants  for  title,  &q.,  by  Z.,  extending  to  the  acts  of  the  trustees. 
This  or  the  next  form  may  be  used  where  a  beneficiary  joins  in  a  conveyance 
by  trustees  to  covenant  for  title.  No  additional  covenants  are  implied  by 
making  Z.  also  convey  as  "  beneficial  owner ; "  see  p.  400. 

(i)  This  implies  the  same  covenants  as  the  last  form,  if  the  words  of 
direction  (which  are  bracketed)  are  inserted ;  or  in  lieu  of  this,  Z.  may  be 
made  to  convey  by  way  of  confirmation  "  as  beneficial  owner/'  by  inserting 
those  words  in  the  subsequent  part  of  the  clause,  which  would  imply  the 
same  covenants  by  Z.  except  that  they  would  not  then  extend  to  the  acts  of 
the  trustees,  and  the  covenant  for  right  to  convey  would  be  faulty ;  see 
p.  400.  The  words  of  direction,  unless  qualified  as  above,  may  in  this  case 
be  objectionable,  and  if  the  sale  is  by  trustees,  might  imply  a  breach  of 
trust,  as  they  might  be  doing  wrong  in  conveying  by  the  direction  of  Z.  If 
preferred  the  statutory  covenants  may  be  incorporated  in  this  case  by  a 
separate  clause ;  see  p.  410,  Form  xiu. 

(k)  This  implies  covenants  for  title  by  A.,  D.  and  G.  as  to  their  respective 
ahares ;  by  K.  as  to  the  share  conveyed  by  his  direction ;  by  L.,  binding  her 
separate  estate,  and  by  M.,  her  husband,  as  to  her  share ;  by  N.  as  to  his 
life  estate  in,  and  O.  as  to  the  reversion  in  fee  of,  their  share ;  and  covenants 
against  incumbrances  by  B.,  C,  and  H.,  as  trustees,  and  E.  and  F.,  as 
Bwtgagees,  as  to  the  shares  conveyed  by  them ;  in  the  case  of  P.,  who 
rdeaaes  a  charge  ci  a&  annuity,  as  the  statutory  words  are  not  appropriate, 
the  covenant  against  incumbrances  is  expressly  incorporated.  In  the  case 
of  trustees  and  mortgagees,  as  they  covenant  as  to  their  own  acts  only,  there 
is  not  the  same  necessity  as  in  the  case  of  beneficial  owners  for  defining  the 
preoiBe  shares  of  interests  conveyed  by  them  though  it  is  here  done.  As  to 
tbe  above  mode  of  restricting  the  covenants,  see  p.  401. 
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Olauae  in- 
corporating 
statutory 
covenants 
for  title 


Clause  in- 
corporating 
statatorjr 
covenant 
against 
incum- 
brances. 


confirm,  &  the  sd  E.  &  F.,  as  mtgees  &  as  to  one  eql 

share  of  the  premes,  by  the  diron  of  the  sd  G.,  do  hby  grt,  Akd 

the  sd  G.,  as  benefl  owner,  as  to  such  last-mentd share, 

doth  hby  grt  &  confirm,  And  the  sd  H.,  as  tree  as  to  one  eql 

share  of  the  premes,  in  exercise  of  the  power  for  thia 

ppose  vested  in  him,  under  the  hinbfe  recited  indre  of,  &c.,  & 
of  every  other  power,  &c.,  &  with  the  consent  (hby  testified) 
&  by  the  diron  of  the  sd  E.,  directs^  as  benefl  owner,  doth  hby 
appt  &  convey,  &  the  sd  L.,  as  benefl  owner,  as  to  one  other 

eql share  of  the  premes  (a),  doth  hby  grt,  &  the  sd  M., 

as  benefl  owner,  as  to  such  last-mentd share,  doth  hby 

grt  &  confirm,  &  the  sd  N.,  as  benefl  owner,  as  to  his  este  for 

life  in  one  other  eql share  of  the  premes,  &  the  sd  0.,  as 

benefl  owner,  as  to  the  revon  [or,  "  remr  "  (fc),  a«  ike  case  may 
be"]  of  the  same  share  after  tho  dece  of  the  sd  N.,  do  resply 
hby  grt,  And  the  sd  P.,  as  to  his  sd  aimy,  &  to  the  intent  that 
the  usual  statutory  tree's  covt  agst  incumbces  shl  be  deemed 
to  be  hby  implied  on  his  pt,  doth  hby  rele  &  all  of  them  the 

sd  respive  conveying  psons  pties  hto  of  the  first pts  as  to 

all  other  (if  any)  the  shares,  estes,  or  intts  in  the  premes  wch 
they  resply  are  entled  to  or  have  power  to  dispose  of,  do  resply 
hby  convey,  appt,  assure,  &  rele,  &c.,  unto,  &c. 

xni.  And  it  is  hby  decld  that  the  same  covts  shl  be  deemed 
to  be  implied  by  these  psnts  on  the  pt  of  the  sd  Z.  for  the 
title  to  &  further  assurce  of  the  sd  premes  hby  assured,  as  if 
he  [had  joined  in  the  assurce  thof  hby  made,  &]  had  been 
expd  to  assure  the  same  as  benefl  owner  [&  the  other  pties 
makg  or  concurrg  in  such  assurce  had  been  expd  so  to  do  by 
his  diron]  (d). 

XIV,  And  it  is  hby  decld  that  the  same  covt  shl  be  deemed 
to  be  implied  by  these  psnts  on  the  pt  of  the  sd  Z.,  as  if  he 
had  been  expd  to  assure  [rele]  the  premes  hby  assured  as  tree 
[mtgee]. 


(a)  If  both  the  marriage  and  the  acquisition  of  the  property  were  before 

1888,  add  here,  "  &  with  the  concurrce  of  the  said  M.,  her  hush." 

See  the  Married  Women's  Property  Act,  1882,  ss.  1,  2,  and  5. 

(b)  As  to  the  difference  between  reversion  and  remainder,  see  Co.  Litt. 
49a,  1426 ;  Challis,  R.  P.  67. 

(c)  See  p.  398  et  8eq, 

(d)  See  p.  399. 
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Provisoes. 

I.  Provd  always,  &  it  is  hby  agrd,  that  the  liability  of  each  ^i^ovieo 
of  them,  the  sd,  conveying  pties,  or,  *'  the  sd  pties  hto  of  the  liability 

first pts,"  resply  &  their  respive  hrs,  exs,  &  ads  under  JJ^^^^ 

the  covts  wch  are  implied  by  law  by  reason  of  their  resply  hby  covenanta 
conveying  &  being  expressed  to  convey  as  benefl  owners  shl  tenants  or 

extend  to  one  eql  undivided share  only  of  the  premes,  or,  tenants  in 

"  to  the  share,  este,  or  intt  of  or  in  the  premes  to  wch  he  is  or  &c.  («). ' 
claims  to  be  entled,  or  wch  he  has  or  claims  to  have  power  to 
appt  or  dispose  as  hinbfe  recited,  &  not  further,"  or,  "  the 
liability  of  the  sd  respive,  conveying  pties,  dkc,  dc,  as  above, 
fihl  be  limd  as  follows  (that  is  to  say),  the  sd  A.  shl  be  liable 
under  such  implied  covts  to  the  extent  of  one  eql  third  pt  of 
the  premes  &  not  further,  the  sd  B.  &  C.  (/),  his  wife  shl  be 
liable  thrunder  to  the  extent  of  one  eql  third  pt  of  the  premes 
&  not  further,  &c.,  &c." 

n.  Provd  always  that,  as  respts  the  revon  (g)  {or,  remr,  as  Proviso 
ike  case  may  he]  expectant  on  the  life  este  of  the  sd,  life  tenant,  ^enante^ 
in  the  premes,  &  the  title  to  &  further  assurce  of  the  premes  ^^  ^"?h 
after  his  death,  the  covts  by  the  sd,  life  tenant,  wch   are 
impUed  by  law  by  reason  of  his  hby  conveying  &  being  expd 
to  convey  as  benefl  owner  shl  not  extend  to  the  acts  or  defaults 
of  any  pson  or  psons  other  than  or  besides  himself  &  his  own 
hrs  [exs  or  ads],  &  psons  claimg  through  or  in  trust  for  him, 
them,  or  any  of  them. 

ni.  Provd  always,  &  it  is  hby  decld  that  the  covts  of  the  Proviso 
fid  A.,  wch  are  implied  by  reason  of  the  sd  B.  being  expd  to  jubiiuy^ 
convey  by  Ms  diron  as  benefl  owner  shl  not  extend  so  as  to  directing 


(e)  See  p.  401. 

(/)  The  husband  need  not  concur  where  the  marriage  or  the  acquisition 
of  the  property  was  after  1882 ;  see  note  (a)  last  page. 

(y)  See  note  (b),  last  page. 

iS)  This  form  is  intended  for  a  case  where  a  tenant  for  life  enters  into 
coYenants  for  title^  express  or  statutory,  on  a  sale  by  the  trustees  and  the 
coYenants  extend  to  the  acts  of  a  prior  owner,  e.g.,  a  testator  or  settlor ;  but 
if  the  ooYenants  do  not  so  extend  the  proviso  is  not  required.  The  proyiso 
is  adapted  also  to  a  oonyeyance  by  a  tenant  for  life  under  the  Settled  Land 
Act»  1882.  It  requires  consideration  whether  a  restriction  of  the  statutory 
ooTenants  may  not  in  some  cases  be  desirable  to  preclude  such  a  case  as 
I>QiM  ▼.  Babin,  [1893]  1  Ch.  523. 
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part  J  under 

Btatatoiy 

coTen&nts. 

Proriflo 
limiting 
liability 
of  core- 
nantors 
(0  their 
shares 
of  the 
porchase- 
monej  (a). 


render  him  liable  in  respt  of  the  acts  or  defaults  of  the  6d  B., 
or  of  any  pson  claimg  under  him. 
iv.  Pbovd  alwat8»  &  it  is  hby  agrd,  that  the  total  amt 

recoverable  from  each  of  them  the  sd 4 ,  or  from 

his  hrs,  exs,  or  ads,  by  way  of  damages  under  the  respive 

covts  by  them  the  sd &  resply  hinbfe  confcd,  or, 

'*  wch  are  implied  by  statute/'  for  the  title  to  &  {arth«r 
assurce  of  the  premes  hby  assured,  shl  not  exceed  the  Bom 

of  £ ,  oTy  ''  the  sevl  sums  hinafter  mentd,  namely,  from 

the  sd ,  his  hrs,  exs,  or  ads,  the  sum  of  £ ,  &  from  the 

sd ,  his  hrs,  exs,  or  ads,  the  sum  of  £ ." 


(a)  This  mode  of  rertrioting  the  liability  though  sometimes  adopted  in 
practice,  seems  scaroely  def ensible,  the  proper  mode  being  to  restrict  the 
liability  to  the  respective  interests  of  the  covenantors  in  the  estate;  see 
2  Dart.  V.  &  P.  895. 
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COVENANTS    FOR    PRODUCTION    OF 

DEEDS  (6). 


I. 

FvhLform  of  Covenant  by  one  Vendor  mth  one  Purchaser 
for  Production  of  deeds ;  mth  proviso  for  Substituted 
Covenant  on  the  vendor  Parting  with  the  deeds. 
Variations  for  Leaseholds  or  Personalty,  for  a 
Conveyance  by  or  to  Joint  Tenants  or  Tenants  in 
Common,  and  where  the  covenant  for  production  is 
contained  in  a  Separate  Deed. 

The  sd,  vendor,  doth  hby,  for  himsell,  his  hrs,  exs,  ads,  &  To  produce 
assns,  covt  with  the  sd,  pchaset^s']  or  grteels]   to  uses,  his  ^®®*^ 

(h)  The  Cony.  Act,  1S81,  s.  9,  oontains  proTiaiona  intended  to  obviate  the   Stotntoiy 
ineeition  of  the  full  covenants  for  prodntftion  and  safe  custody  of  documents   covenants 
by  snbstitating  very  short  forms  of : — 1.  An  acknowledgment  of  the  right  ^?r  produc- 
to  production  and  delivery  of  copies;  and,  2.  An  undertaking  for  safe  ^^^^     < 
costody ;  to  which  an  operation  is  given  similar  to  that  of  the  old  form  of  ^^^  deedp. 
covenant  by  tmsteee  or  mortgagees  (Form  ii.),  in  respect  of  the  personal 
liability  ceasing  on  the  covenantor  parting  with  the  deeds,  but  the  obligation 
attaching  on  the  deeds  against  the  holder  for  the  time  being ;  whereas  the 
liability  under  the  old  form  of  covenant  of  a  beneficial  owner  continues 
after  he  parts  with  the  deeds  unless  there  is  a  proviso  for  cesser  of  the 
liability  on  his  procuring  a  substituted  covenant  (see  Form  i.),  and  this  is 
procured ;  which,  however,  it  seldom  was  on  account  of  the  trouble  and 
expense.    The  Act  has  led  to  an  assimilation  of  the  practice  in  the  two 
cases. 

The  statutory  covenant  differs  from  the  old  trustees'  and  mortgagees'   Operatiun 
covenant  in  this,  that  the  latter  imposes  a  liability  only  while  the  covenan-   of  statutory 
tors  have  the  "  actual  custody  "  of  the  deeds,  but,  under  the  statute,  they  covenant 
are  liable  while  having  the  '*  custody  or  control "  of  them  ;  this  is  of  no  im-   "*  ^^®  ^^ 
portance  as  regards  the  covenant  for  production,  but  it  renders  the  statutory   ^^^^  ^^^^ 
undertaking  for  safe  custody  more  onerous  than  the  old  express  covenant  by  gagees. 
making  the  covenantors  liable  for  the  loss  of  the  deeds  through  the  defaults 
of  their  agents,  as  well  as  their  own  personal  defaults ;  and  the  undertaking 
should  not  be  given  by  trustees  or  mortgagees  or  other  fiduciary  owners.    A 
liability  of  this  kind  may  attach  to  deeds  delivered  to  trustees  or  mortgagees 
by  reason  of  an  undertaking  for  safe  custody  given  by  a  previous  possessor, 
but  this  cannot  be  avoided.    As  to  the  liability  of  a  mortgagee  to  pay  com- 
pensation to  the  mortgagor  for  the  loss  of  the  deeds,  see  Homhy  v.  Matcham, 
16  Sim.  325 ;  Brown  v.  Sewell,  11  Hare,  49 ;  James  v.  Rwnsey,  11  Ch.  D,  398. 
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[their]  hrs  &  assne,  in  a  convce  in  common,  add,  *'&  as  a 
septe  covt  with  each  of  them^  his  hrs  &  assns  "  (a),  that  he, 


Devolution 
of  benefit 
of  acknow- 
ledgment 
and  under- 
taking. 

As  to  con- 
yeyance  by 
appoint- 
ment. 


Form  of 
acknow- 
ledgmeot. 

Acknow- 
ledgment 
does  not 
include 
under- 
taking. 

The  docu- 
ments must 
be  in  the 
poeaession 
of  the  cove- 
nantor. 


A  mortgagee  is  now  bound  to  produce  the  deeds  to  any  jwrson  interested  in 
the  equity  of  redemption  :  see  the  Conv.  Act«  1881,  s.  16. 

The  benefit  of  an  acknowledgment  (by  s.  9  (3)  )  goes  to  any  person  (other 
than  a  lessee  at  a  rent),  claiming  nnder  the  person  to  whom  it  is  giveiL 
There  is  no  corresponding  provision  as  to  the  dcTolution  of  the  benefit  of  an 
undertaking  for  safe  custody ;  but  it  would  no  doubt  by  implication  be  held 
to  go  with  the  acknowledgment. 

Iq  the  case  of  a  conveyance  by  appointment  direct  to  the  uses  of  a  settle- 
ment or  will,  the  benefit  of  the  statutory  acknowledgment  as  to  muiimentB 
given  to  the  tenant  for  life  appears  not  to  pass  to  the  remaindermen,  as 
they  do  not  claim  through  him.  A  similar  difficulty  occurs  when  an  express 
covenant  for  production  is  given.  This  difficull^  can  be  obviated  by  giving 
the  acknowledgment  not  only  to  the  tenant  for  life  but  also  to  ''  all  psODS 

claimg  hrunder  hy  pchase  to  the  hds  hby  assured." 

The  Act  applies  whether  the  documents  relate  to  real  or  personal  estate. 

The  statutory  operation  of  the  acknowledgment  or  undertaking  is  to  be 
subject  to  any  express  provisions  contained  in  it  (sub-ss.  12  and  13) ;  it  may 
therefore  be  modified. 

It  is  important  to  notice  that  sub-s.  1  appears  to  require  that  the  acknow- 
ledgment, in  order  to  be  effectual,  should  be  of  the  right  not  only  to  pro- 
duction, but  also  to  delivery  of  copies  (and  see  the  form  in  Schedule  IV.,  3), 
so  that  without  the  latter  words  it  would  have  no  statutory  effect. 

A  mere  acknowledgment  does  not  include  a  covenant  for  safe  custody 
(sub-s.  6) ;  if  this  is  intended,  an  undertaking  must  also  be  given  nnder 
sub-s.  9. 

The  statutory  covenant  only  applies  to  documents  "  of  which  the  oots- 
nantor  retains  possession  "  (see  sub-ss.  1  and  9) ;  the  fact  that  he  retains 
possession  should  therefore  be  stated  in  the  acknowledgment  or  intro- 
ductory recital.  Of  course  the  retaining  need  be  only  momentary.  Occa- 
sionally a  vendor  covenants  for  production  of  documents  in  the  hands  of 
third  parties,  who  cannot  or  will  not  give  a  covenant  or  acknowledgment^ 
6.9.,  mortgagees,  or  the  trustees  of  a  settlement ;  in  that  case  an  express 
covenant  in  the  old  form  must  be  given,  as  the  statute  would  not  apply^ 
even  though  the  documents  should  afterwards  come  into  possession  of  the 
vendor,  Be  PurUll,  1898,  W.  N.  152$  the  doctrine  of  estoppel  not  being 
applicable  to  such  a  case.  The  statutory  form  of  acknowledgment  and 
undertaking  if  given  in  such  a  case  would  operate  according  to  its  tenor 


(a)  For  leaseholds  or  personalty  substitute  throughout  the  covenant  for 
*'  hrs/'  '*  exs,  ads/'  in  the  case  both  of  the  covenantor  and  covenantee. 
The  covenantor  is  made  to  covenant  for  his  ''  assns  "  as  the  burden  of  the 

covenant  is  to  run  with  the  deeds.  The  words  ''hrs,  6X8,  &  ftds/* 
are  inserted,  as  they  may  be  required  in  conveyances  of  land  in  the  colonies: 
see  note  (&),  p.  402.  In  a  conveyance  of  luid  in  England  they  may  be 
omitted. 


COVENANTS  FOK  PRODUCTION  OF  DEEDS.  415 

the  sd,  vendor,  his  hrs  or  assns  (b) ,  will  at  all  times  hrafter, 
unless  prevented  by  fire  or  other  inevitable  accident,  upon 
every  reasble  reqt,  &  at  the  cost  of  the  sd,  pchaser[8]  or 
grteels]  to  uses,  his  [their]  (c)  hrs  or  assns,  or  any  of  them,  or 
any  pson  or  psons  havg  or  claimg  through  him,  them,  or  any 
of  them,  any  este  or  intt  at  law  or  in  equity  in  the  premes  hby 
assured  (d),  or  any  pt  thof,  produce  or  cause  to  be  produced  [in 


independently  of  the  statute,  and  would  probably  create  a  more  onerous 
liability  than  the  ordinary  express  or  statutory  oovenant. 

As  to  the  right  to  possession  of  deeds,  see  3d  Sol.  J.  655,  670,  683,  695, 
706,  714 ;  Elph.  Introd.,  108. 

An  acknowledgment  or  undertaking  need  not  be  under  seal ;  if  under  Stamp, 
hand  only  it  wiU  require  only  a  6d.  agreement  stamp. 

As  to  expenses,  see  V.  k  P.  Act,  see  1874,  s.  2  (4),  1  Dart,  V.  &  P.  161.  Expenses. 

An  acknowledgment  or  undertaking  under  the  Act  is  to  satisfy  any   Right  of 
liability  to  give  a  ooyenant  for  production  or  safe  custody  respectiyely  purchaser 
(Bnb-ss.  8  and  11)  ;  so  that  a  purchaser  cannot,  as  it  seems,  insist  on  the  ^  express 
ordinary  express  covenant,  although  stipulated  for  in  the  contract.    But  *^^®'*"* 
this  proTision  cannot  apply  where  the  deeds  are  not  in  the  covenantor's 
costody,  as  the  acknowledgment  would  not  in  that  case  have  the  intended 
statutory  effect. 

Except  in  the  case  mentioned  above,  and  where  the  property  is  situate  Rxpress 
abroad,  the  statutory  provisions  on  this  subject  entirely  supersede  the  covenant 
necessity  for  the  insertion  of  the  fuU  covenants  for  production,  Ac,  and  their  "^^^  unne- 
empbyment  is  now  practically  universal  in  the  case  of  absolute  owners  as  weU  ^      ^* 
as  tmstees  and  mortgagees  (with  the  omission  in  the  case  of  the  latter  of 
the  undertaking  for  safe  custody) ;  but  the  ordinary  forms  of  such  cove- 
nants are  here  given  for  oompcurison  with  the  statutory  provisions,  and  for 
use  in  the  exceptional  cases  before  mentioned,  or  in  conveyances  of  land  in 
the  colonies. 

(6)  If  the  vendors  are  joint  tenants,  or  tenants  in  common,  the  covenant 

will  commence  :—**  The  sd,  vendors,  do  hby,  for  themselves  & 
their  hrs,  &c.,  [if  tenants  in  common,  add,  &  each  of  them  doth 
hby,  for  himself,  his  hrs,  exs,  ads  &  assns],  covt,  &c.,  that 
they,  the  sd,  vendors,  their  [if  tenants  in  common,  respive]  hrs 

[exs,  ads]  or  assns  will,  &C."  The  rest  of  the  covenant  will  be  as 
above.  Where  one  of  the  vendors  is  a  married  woman  she  may  covenant  so 
ae  to  bind  her  separate  estate  (see  p.  400),  or  her  husband  may  oovenant  in 
her  stead. 

(c)  If  the  purchasers  are  tenants  in  common,  insert  here  and  subsequently 
in  the  corresponding  place,  *'  respive." 

(d)  Where  the  oovenant  for  production  is  contained  in  a  separate  deed, 
nibetitnte  here,    and   subsequently,  for    ''  hby    assured,"    the  words 

"  comprd  in  &  assured  by  the  hinbfe  recited  indre  of  even  date 
hwith." 
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England  or  Wales,  bat  not  elsewhere]  to  him  or  them,  or  his 
or  their  solor  or  agent,  or  such  other  pson  or  psons  as  he  or  they 
shl  direct,  or  in  the  course  of  any  judicial  or  other  pcdgs,  or 
orwise  as  occasion  shl  require,  all  or  any  of  the  deeds  &  writgs 
mentd  in  the  schdle  hrunder  written,  or,  "the  sd  recited 
indres  of,  &c.,"  or,  "  an  indre  dated,  &c.,  &  made,  &c.,  &  anor 
indre  dated,  &c.,  &  made,  &c."  [&  all  other  deeds,  evidces,  k 
writgs  (if  any),  other  than  docts  of  record  (a),  now  in  the 
custody  or  power  of  the  sd,  vendor,  relatg  to  the  premes  hby 
assured  (ft),  or  any  pt  thof]  (c),  for  the  proof,  d^eiice,  & 
support  of  the  title  &  posson  of  the  sd,  pchaseris]  or  grte^is]  to 
uses,  his  [their]  hrs  or  assns,  or  any  such  other  pson  or  psons 
as  afsd  to  the  premes  hby  assured,  or  any  pt  thof,  &  will 
permit  the  same  to  be  examined,  inspected,  or  given  in  evidce ; 
And  will  also  at  the  like  reqt  &  cost  of  the  sd,  pcha8eti$]  qr 
grteels]  to  uses,  his  [their]  hrs  or  assns,  or  any  such  other  pson 
or  psons  as  afsd,  make  &  furnish,  or  cause  to  be  made  & 
furnished  to  him  or  them  such  true,  attested,  or  other  copies 
or  abstracts  of  or  extracts  from  the  same  deeds  &  writgs  resply, 
or,  **  indres,"  as  he  or  they  may  require  ;  And  will  keep  the 
same  deeds  &  writgs,  or,  "indres,"  safe,  whole,  &  uninjured, 
ProviBo  for  fire  or  other  inevitable  accident  only  excepted ;  Provd  always, 
&  it  is  hby  decld,  that  in  case  the  sd  deeds  &  writgs,  or, 
"  indres,"  hinbfe  covted  to  be  produced,  or  any  of  them,  shl  at 
any  time  hrafter  be  delivered  by  the  holder  or  holders  thof  to 
any  other  pson  or  psons  Ifully  entled  to  the  custody  thof,  & 
such  pson  or  psons  shl  thrupon  enter  into  with,  &  deliver  to 


Fnmiflh 
copies. 


For  safe 
cnstody. 


sabstitated 
covenant. 


covenant. 


(a)  As  to  docoments  of  record,  see  I  Dart,  V.  &  P.«  p.  160. 

(6)  See  p.  414,  note.  ^ 

What  deeds       (c)  The  part  in  brackets  is  not  usual.    Where  a  purchaser  is  buying  the 

shonid  be      whole  of  the  Tender's  estate,  he  is  entitled  to  have  aU  the  deeds  in  the 

5^^^®°  *"   vendor's  possession  handed  over ;  but  where  he  is  buying  only  a  part,  he  is 

entitled  to  include  in  the  covenant  for  production  only  those  abstracted 

(so  decided  by  Stirling,  J.,  in  chambers,  in  a  case  of  iie  Quest  and  WoHKon 

20th  May,  1889,  and  see  Cooper  v.  Emery,  1  Ph.  388).    Otherwise  the  covenant 

for  production  might  lead  to  the  disclosure  of  defects  in  the  vendor's  title 

affecting  the  other  property  retained  by  him  which  it  may  have  been  the 

object  of  the  condition  limiting  the  commencement  of  the  title  to  prevent. 

Mere  copies  of  documents  (whether  plain,  or  attested,  or  office),  are  not 

included ;  nor  is  it  the  practice  to  include  probates  of  wills  or  letters  of 

administration.     As  to  documents  of  record  generally,  see  Dart,  V.  k  P., 

pp.  160,  765. 
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the  pson  or  psons  for  the  time  being  entled  to  the  benefit  of 
the  covt  for  prodon  hinbfe  contd,  &  witht  expse  to  him  of 
them,  a  covt  for  the  prodon  &  furnishg  copies  &  safe  custody 
of  the  deeds  &  writgs,  or,  **  indres,"  wch  shl  have  been  so 
delivered  up,  similar  to  the  covt  hinbfe  contd,  then  &  in  such 
case  the  sd  last-mentd  covt  shl  thenceforth  be  null  &  void,  so 
far  as  regards  the  deeds  &  writgs,  or,  "  indres,"  to  wch  the  sd 
substituted  covt  shl  relate. 


IL 

Full  form  of  Covenant  by  Trustees  or  Mortoaoees  or  oilier 
fiduciary  owners  for  Production  of  deeds  (d). 

The  sd,  trees  or  mtgees,  as  to  their  own  respive  acts  & 
defaults  only,  &  not  those  of  each  other,  &  so  as  to  bind  them- 
selves &  their  repves  resply  only  while  havg  the  actual  custody 
of  the  deeds  &  writgs  hby  covted  to  be  produced,  &  so  far  as 
practicable,  to  bind  such  deeds  &  writgs  into  whosoever  hands 
the  same  may  come,  but  not  so  as  to  incur  any  liabiUty  in 
relon  thto  further  or  orwise,.do  hby  for  themselves  resply  & 
their  respive  hrs,  exs,  ads,  &  assns,  covt  with  the  sd,  pchaser 
or  grtee  to  uses,  his  hrs,  or,  *"  exs,  ads,"  &  assns,  that  they,  the 
sd,  trees  or  mtgees,  or  some  or  one  of  them,  their  or  some  or 
one  of  their,  hrs,  or,  ''  exs,  ads,"  or  assns,  will  at  all  times 
hrafter,  &c.  [as  in  No.  I.  (e),  omittg  the  provo  for  substituted 
covt']. 


id)  For  yariatione,  see  No.  iv. 

(e)  As  to  the  coyenant  by  trustees  or  mortgagees  exteading  to  the  safe 
eostodj  of  the  deeds,  see  p.  418,  note. 
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m. 

Statutory  Acknowledgment  by  a  vendor  to  a  purchaser  (a) 
of  the  right  to  Production  of  munimentSy  with  tjndeb- 
TAEiNO  for  SAFE  CUSTODY.  VARIATIONS  where  vendon 
are  Trustees  or  Mortoaoees. 

Acknow-  The  sd,  vendor,  hby  acknowes  the  rt  of  the  sd,  pchaser,  to 

oTright'to  *^®  prodon  of  the  docts  mentd  in  the  schdle  hto  (the  posson 

prodactioD.  of  wch  is  retained  (b)  by  the  sd,  vendor),  &  to  deUveryof  copies 

Under-  thereof ;  And  hby  (c)  undertakes  with  the  sd,  pchaser,  for  the 

aafe°*  °'  ^*'®  custody  of  the  same  docs. 

cnstody. 


IV. 

Statutory  Acknowledgment  of  the  right  to  phoductiok 
of  SEVERAL  SETS  of  deeds  in  the  custody  of  different 
persons,  some  being  Trustees  or  Mortgagees,  tcitk 
undertaking  for  Safe  Custody  (d). 

Acknow-  The  sd  A.,  as  to  the  docs  specified  in  the  first  schdle  hto  the 

o^"ht"to    P^^^^  ^'  ^^^  ^^  retained  by  him,  &  the  sd  B.,  as  to  the  docs 

production,  specified  in  the  second  schdle  hto  the  posson  of  wch  is  retained 

by  him,  &  the  sd  G.  &  D.  {trees  or  mtgees),  as  to  the  does 

specified  in  the  third  schdle  hto  the  posson  of  wch  is  retained 

by  them,  hby  resply  acknowe  the  rt  of  the  sd,  pchaser,  to  the 

prodon  of  the  docs  specified  in  the  sd  schdles  hto  &  to  delivei; 

Under-        of  copics  thof :  And  the  sd  A.,  as  to  the  docs  in  the  sd  fiist 

t^uig  or    ggjjjj^^  ^Yie  sd  B.,  as  to  the  docs  specified  in  the  sd  second 

custody  («).  Bchdle,  hby  resply  undertake  with  the  sd,  pchaser,  for  the  safe 

custody  of  the  docs  mentd  in  the  first  &  second  schdles. 

—  -  ■  ■     ■  ■  ——I  ■  I.  -  -      —  —       ■  ^ 

(a)  For  several  vendors  or  purcliaaers  (whether  joint  tenants  or  tenutB 
in  common)  no  other  alteration  is  necessary  than  the  sabstitntion  of  the 
plural. 

(b)  See  p.  414,  note. 

(c)  In  the  case  of  trustees  or  mortgagees  or  other  fiduciary  yendon,  the 
undertaking  for  safe  custody  should  be  omitted. 

(d)  See  above,  pp.  413,  414. 

(e)  The  undertaking  for  safe  custody  should  not  be  given  by  C.  k  D. 
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V. 

Addition  to  express  or  statutory  Covenant  for  Production 
where  the  deeds  are  to  be  Dklivbrbd  to  the  purchaser 
as  soon  as  the  Other  Property  to  which  they  relate 
has  been  sold. 

And  further,  cort  by  vendor  with  pchaser^  that  when  all  the 
other  ppty  to  wch  the  sd  munimts  &  writgs  resply  relate  shl 
have  been  sold  &  conveyed  to  the  pchaser  or  pchasers  thof , 
such  respive  munimts  &  writgs  shl  at  the  cost  of  the  sd, 
pchaser,  his  hrs  or  assns,  &  upon  his  or  their  at  his  or  their 
own  coat  extg  &  deliverg  to  such  pchaser  or  respive  pchasers  a 
pper  acknowemt  for  the  prodon  &  f urnishg  copies  &  for  under- 
takg  safe  custody  thof,  be  delivered  to  the  sd,  pchaser,  his  hrs 
or  assns. 


MISCELLANEOUS  CLAUSES. 

I.  The  sd,  pchaser,  doth  hby  for  himself  &  his  assns  (g),  Coyenant 
covt  with  the  sd,  vendor  [i^endors,  &  as  a  septe  covt  with  cha^rto 
each  of  them],  that  he,  the  sd,  pchaser,   his  exs,  ads,  or  pay  rem, 
assns,  will  henceforth  durg  the  continuce  of  the  sd  term  pay  f^^e- 
the  rent  (h)  reserved  by  &  pform  &  observe  the  covts  &  agrmts  "*°^  ®^. . 

variations 
(/)  The  purchaser  of  a  leasehold  is  bound  to  enter  into  this  ooyenant  if   (/). 

the  Yendor  is  under  any  continuing  liab^ity  after  the  assignment,  whether  j^  ^  ^ve- 

on  a  sale  by  the  orig^inal  lessee,  or  his  representatives,  or  by  an  assignee  who  nant  to  pay 

has  entered  into  a  similar  covenant  of  indemnity,  but  not  otherwise,  e.g.,  on  t^^^  ^<1 
a  sale  by  a  trustee  in  bankruptcy,  1  Dart,  V.  &  P.  629 ;  but  see  above,  p.  243, .  Perform 

note  (h),  A  trustee  in  bankruptcy,  however,  who  is  prevented  from  disclaim-  « i^^ 
log  the  lease  by  a  mortgagee,  to  whom  he  accordingly  assigns  it,  is  entitled 
to  mdemnity  ;  Ex  parte  Buxton,  In  re  Muller,  15  Ch.  D.  289.  Where  part 
only  of  the  demised  premises  is  assigned  at  an  apportioned  rent,  the  cove- 
nant should  be  entered  into  with  the  vendor,  **  &  his  assns,"  and  the 
words  in  note  (h),  and  p.  420,  notes  (a),  (6),  and  (c)  will  be  inserted. 

{g)  The  purchaser  should  expressly  covenant  for  his  "assigns  "  (Doughty  As  to 

V.  Bowman,  11  Q.  B.  4H),  as  it  is  intended  that  the  burden  of  the  covenant  t>urden  of 

should  nm  with  the  land.    As  to  the  remedy  of  the  original  lessee  against  ^^®°&"^ 

subsequent  assignees  in  respect  of  breaches  of  covenant  independently  of  ^^^^  ^^^ 

oontract,  see  Moule  v.  Garrett,  L.  B.  5  Ex.  132,  Ll  B.  7  Ex.  101.  land. 

(k)  "  The  yrly  rent  of  £ ,  being  the  sd  apportioned  pt  of 

the  sd  yrly  rent  of  £ ." 

E  £  2 


/ 


420 


CONVEYANCES   ON   SALE. 


on  the  pt  of  the  lessee  &  condons  contd  in  the  sd  indre  of 
lease  (a),  &  will  at  all  times  keep  the  sd,  vendoTy  his  {vendcrt^ 
their  respive]  hrs,  exs,  &  ads  {if  the  vendors  are  the  exs  or  ads 
of  a  d£ced  lessee,  add,  &  the  este  &  effects  of  the  sd  X., 
deced]  (h)  effectually  indemnified  agst  all  actions  &  pcdgs, 
costs,  damages,  expses,  claims,  &  demands  whatsr  by  reason 
or  on  acct  of  the  non-paymt  of  the  sd  rent,  or  any  pt  thof,  or 
the  breach,  non-pformce,  or  non-observce  of  the  sd  covts, 
agrmts,  &  condons  or  any  of  them  (r). 

n.  {For  jt  tenants.  And  the  sd,  pchasers,  do  hby  for  them- 
selves &  their  assns]  {for  tenants  in  common.  And  each  of 
them,  the  sd,  pchasers,  so  as  to  be  liable  only  in  respt  of  one 

—  share  of  the  sd  premes,  doth  hby  for  him- 
self &  his  assns]  covt  with  the  sd,  tendor,  that  they,  the 
sd,  pchasers,  their  exs,  ads,  or  assns,  will  henceforth,  durg 
the  continuce  of  the  sd  respive  terms,  pay  the  respive  rents 
reserved  by,  &  pform  &  observe  the  covts  &  agrmts  on  the 
pt  of  the  respive  lessees  &  the  condons  contd  in  the  sd  respive 
indres  of  lease,  &  will  at  all  times  keep,  &c.,  as  in  last  form, 
for  indemnity  in  respt  of,  '*  the  sd  respive  rents  "  &  "  the  sd 
respive  covts,  &c." 


The  flame 

for  several 

leases  by 

two  or 

more  pur-  ,         j.   .••    ■■ 

ehasen  (d).  eql  Undivided 


Covenant 
by  tenant 
for  life  to 
indemnify 
trustees. 


(a)  "  And  henceforth  to  be  pd,  pformed,  &  observed  in  respt 
of  such  of  the  sd  premes  thby  demised  as  are  hby  assned." 

(h)  ''  And  such  of  the  sd  premes  demised  by  the  sd  indre  of 
lease  as  are  retained  by  the  sd,  vendor  or  vendors.^* 

(c)  ''In  respt  of  such  of  the  premes  demised  by  the  sd  indre 
of  lease  as  are  hby  assned." 

(d)  See  notes  to  last  form.  Trustees  purchasing  leaseholds  may  hare  to 
enter  into  this  oovenant,  which  is  somewhat  onerous,  as  the  obligation  would 
remain  after  they  have  parted  with  the  property.  OccasionaUj  the  tenant 
for  life  is  willing,  though  he  cannot  be  required,  to  coyenant  for  their  in* 
demnity,  as  foUows  : — 

"  The  sd,  tenant  for  life,  hby  covts  with  the  sd,  trees,  their 
exs  &  ads  jtly  &  sevlly,  that  he,  the  sd,  tenant  for  life,  his 
hrs,  exs,  or  ads,  will  at  all  times  keep  the  sd,  trees,  resply  & 
their  respive  hrs,  exs,  &  ads  effectually  indemnified  agst  all 
actions,  pcdgs,  costs,  damages,  claims,  &  demands  in  respt  of 
the  psonal  liability  incurred  by  them  under  the  covt  hinbfe 
contd  for  paymt  of  the  rent  under,  &  pformce  &  observce  of  the 
covts  &  condons  of  the  sd  lease." 
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m.  And  the  sd,  pchaser,  doth  hby  covt  with  the  ad,  vendor,  CoTcnant 
that  he,  the  sd,  pchcuer,  his  hrs,  exs,  ads,  or  assns,  will  pay  chwer  of 
to  the  sd,  mtgee,  his  exs,  ads,  or  assns  [on  such  paymt  being  «1">*J  of 

lawfully  demanded]  (/)  the  sd  ppal  sum  of  £ so  owing  on  to  pay  and 

the  secy  of  the  sd  recited  indre  of  mtge  as  afsd,  &  the  intt  jj^^^jj^'jy 
now  &  henceforth  to  become  due  in  respt  thof ,  k  will  at  all  against 
times  keep  the  sd,  vendor,  his  hrs,  exs,  &  ads,  effectually  SeU^ 
indemnified  agst  the  same  &  every  pt  thof,  &  all  actions, 
pcdgs,  costs,  chges,  claims,  &  demands  whatsr  in  respt  thof ; 
Pbovb  always  that  if  the  sd,  vendor,  his  hrs,  exs,  or  ads  shl  be 

called  upon  to  pay,  &  shl  pay  the  sd  ppal  sum  of  £ &  intt 

or  any  pt  thof  resply,  the  moy  so  paid  by  him  or  them,  with 
iott  thron  at  the  rate,  &c.,  from  the  time  of  paymt  thof,  shl 
be  &  the  same  is  hby  made  a  chge  upon  the  sd  hds  &  premes 
hby  assured  for  the  benefit  of  the  pson  or  psons  so  paying  the 
same. 

IT.  The  sd,  vendor,  doth  hby  covt  with  the  sd,  pchaser,  &  CoTenant 
his  assns,  that  he  the  sd,  vendor,  his  hrs,  exs,  or  ads,  will,  ^^y."' 
when  &  as  soon  as  any  duty  or  duties  shl  become  payable  in  »«»'  ©^ 
respt  of  the  premes  hby  assured  upon  the  death  of  the  sd  A.,  duties  {g). 

(e)  Ab  to  the  ri$(ht  of  the  vendor  to  indemnity^  apart  from  contract,  see 
Waring  v.  Ward,  7  Vee,  332,  337.  As  to  the  rights  of  the  parties  generaUy, 
in  caae  of  an  assignment  of  an  equity  of  redemption,  see  Kinnaird  t.  TroUope, 
89  Ch.  D.  636 ;  32  Sohrs.  J.  717. 

(/)  The  object  of  the  words  in  brackets  is  to  preclude  the  vendor  from 
requiring  the  purchaser  to  pay  off  the  mortgage  so  long  as  he  is  kept 
indemnified ;  see  2  Dav.  Free.  Pt.  I,  453,  note  (d).  This  may,  if  preferred, 
be  effected  by  adding  the  following  at  the  end  of  the  covenant : — 

"  Provd  always  that  the  sd,  vendor,  his  hrs,  exs,  or  ads.  Vendor  not 

shl  not  be  entled  to  require  the  sd  ppal  sum  &  intt,  or  any  pt  !^™n*"f 

ihof  to  be  pd  off,  in  case  &  so  long  as  he  &  they  shl  be  kept  debt  if  in- 

iodemnified  in  respt  thof  as  afsd.*'  demmfied. 

{g)  Where  the  purchase  is  of  the  fee  simple  in  possession  the  vendor  has,   Saccession 
as  between  himself  and  the  purchaser,  to  pay  aU  succession  duty  which  may  daty. 
beoome  payable  under  any  existing  disposition,  of  the  property,  including 
the  duty  already  accrued  but  payable  only  on  the  falling-in  of  beneficial 
leases  subject  to  which  the  land  was  sold.    Be  Kidd,  [1893]  1  Ch.  695 ;  but 
where  a  reversionary  interest  is  sold,  the  purchaser  has,  in  the  absence  of 
special  contract,  to  pay  the  succession  duty  arising  on  its  falling  into  posses- 
sion.   Cooper  V.  Trewhy,  28  Beav.  194 :  approved  in  Re  Langham,  60  L.  J.  Ch. 
110, 89  W.  B.  156  (C.  A.)  ;  Hanson,  332.    A  rateable  part  of  the  estate  duty   ^tate 
is  charged  on  property  not  passing  to  the  executor  as  such.    (Finance  Act,  duty. 
1894, 8.  9.)    Probably  on  the  sale  of  a  reversion  the  purchaser  has  in  the 
absence  of  special  contract  to  pay  the  estate  duty  on  its  falling  into  possession. 
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Covenant 
by  pur- 
chtaer  to 
p*iy  death 
Uutiea  in 
respect  of 
reversion 


Covenant 
by  pur- 
chaser to 
indemnify 
vendor 
against 
restrictive 
covenants 
in  former- 
convey- 
ance (6). 

Covenant 
by  pur- 
chaser to 
pay  and 
indemnify 
vendor 
against 
rent- 
charge. 


Covenant 
by  pur- 
chaser to 
pay  debts, 
on  as.si^- 
ment  of 
business. 


pay  &  dischge  the  same,  &  will  at  all  times  keep  the  sd, 
pchaser,  his  hrs,  exs,  ads,  &  assns,  efifectaally  indemnified,  &c., 
as  in  last  form. 

V.  The  fld,  pchaser,  doth  hby  covt  with  the  sd,  vendor,  that 
he  the  sd,  pchaser,  his  hrs  [r>r,  exs,  ads]  or  assns,  will  when  & 
as  soon  as  any  duty  or  duties  shl  become  payable  in  respt  of 
the  premes  hby  assured  upon  the  death  of  the  sd,  tenant  for 
life,  pay  &  dischge  the  same,  &  will  at  all  times  keep  the  sd, 
vendor,  his  hrs,  exs,  &  ads,  effectually  indemnified,  &c  ,  as  in 
form  ni. 

VI.  The  sd,  pchaser,  doth  hby  covt  with  the  sd,  vendor  [4 
his  assns  (c)],  that  he  the  sd,  pchaser,  his  hrs  [or,  exs,  ads] 
&  assns,  will  at  all  times  hrafter  duly  observe  &  pform  the 
covts  by  the  sd,  vendor,  &  restrictive  provons  in  the  sd  indre 
of,  &c.,  contd  in  relon  to  the  premes  hby  assured,  &  will  at  all 
times  keep  the  sd,  vendor,  his  hrs,  exs,  &  ads,  effectually 
indemnified  agst  all  actions,  &c.,  see  form  in.  in  respt  of  the 
sd  covts  &  restrictive  provons  or  any  of  them. 

VII.  The  sd,  pchaser,  doth  hby  covt  with  the  sd,  vendor,  & 
his  assns,  that  he  the  sd,  pcliaser,  his  hrs  &  assns,  will  hence- 
forth pay  the  sd  rentchge  of  £ ,  reserved  by  the  sd  indre 

of,  &c.,  &  pform  &  observe  all  the  covts  on  the  pt  of  the  sd, 
vendors,  &  condons  in  the  same  indre  contd  in  respt  of  the 
hds  hby  assured,  &  will  at  all  times  keep  the  sd,  vendor,  his 
hrs,  exs,  ads,  &  assns  effectually  indemnified  agst  all  actions, 
pcdgs,  costs,  damages,  expses,  claims,  &  demands  whatsr  in 
respt  of  the  same  rent-chge,  covts,  &  condons. 

vni.  The  sd,  pchaser,  doth  hby  covt  with  the  sd,  vendor, 
that  he  the  sd,  pchaser,  his  exs  or  ads,  will  in  due  course  pay 
&  dischge  all  the  debts  &  liabilities  of  the  sd  business  wch 

were  subsistg  on  the day  of ,  18 — ,  or  have  since 

been  incurred  as  appearg  in  the  books  of  the  sd  business  k 
wch  now  remain  outstandg  or  undischged,  &  will  at  all  times 

See  now  the  provisions  of  the  Customs^  &c.  Act,  1889  (52  Vict.  c.  7),  ss.  12^ 
14,  for  the  relief  of  purchasers  in  respect  of  unpaid  succession  duty,  which 
are  made  applicable  to  estate  duty  by  the  Finance  Act,  18^  s.  8  (2). 

(a)  See  last  note. 

(b)  As  to  vendor's  rights  apart  from  contract,  see  1  Dart,  V.  4  P.  631. 

(c)  The  words  in  this  bracket  will  be  inserted  if  the  vendor  has  other 
property  subject  to  the  restrictive  covenants  for  the  protection  of  which  the 
covenant  is  inserted. 
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hraftor  effectually  keep  indemnified  the  sd,  vendor,  his  hrs, 
6X8,  &  ads,  agst  all  such  debts  &  liabilities  as  afsd,  &  all 
actions,  pcdgs,  costs,  damages,  &  expses  in  respt  thof . 

IX.  That  notwg  anything  by  him  the  sd,  vendor,  done,  CoTenant 
omitted,  or  knowingly  suffered  the  sd  policy  is  now  a  valid  J^M^', 

subflistg  policy  for  the  sd  sum  of  £ &  for  all  bonuses  &  Bubsisting. 

addons,  if  any,  wch  have  been  added  thto. 

X.  That  he,  the  sd,  vendor,  will  at  any  time  hrafter  [durg  To  enable 
the  jt  lives  of  himself  &  K.],  at  the  reqt  &  at  the  expse  of  the  JJ*j^^^ 
sd,  pchaser,  his  exs,  ads,  or  assns,  appear  at  any  life  assurce  ▼endor's 
ofl&ce  or  oflBces  in  London  or  Westminster,  or  bfe  the  agent  or     ^ 
agents  of  any  such  oj£ce  or  offices  in  the  coy  where  he,  the 

sd,  vendor,  may  happen  to  be  resident  &  actually  be,  Sc  then 
&  there  truly  answer  such  questions  &  make  such  declons  as 
shl  or  may  be  asked  or  required  touchg  or  concemg  his  age  & 
state  of  health,  &  do  all  other  necy  acts  in  order  to  enable  the 
sd,  pchaser,  his  exs,  ads,  or  assns,  at  his  or  their  expse,  to 
effect  a  policy  or  policies  of  assurce  on  the  life  of  him,  the  sd, 
vendor, 

XI.  That  he,  the  sd,  vendor,  will  not  at  any  time  do  or  Not  to 
knowgly  omit  or  suffer  anything  [other  than  the  omission  to  ^*l*** 
pay  the  premiums,  wch  are  to  be  pd  by  the  sd,  pchaser,  his  yariation 
exs,  ads,  or  assns],  whby  the  sd  policy  [any  policy  wch  may  ^^je"  ^^ 
be  effected  as  hinbfe  provd]  may  become  void  or  voidable,  or  not  yet 
whby  the  sd,  pchaser,  his  exs,  ads,  or  assns,  may  be  prevented  •ff®^^**^* 
from  receivg  the  moys  thby  assured,  or  any  bonus  or  addon 

thto  or  any  pt  thof  resply. 

xn.  That  if  the  sd,  vendor,  shl  at  any  time  do  or  knowgly  To  pay 
omit  or  suffer  anything  whby  any  addonal  premium  or  paymt  ^^^^^^ 
shl  become  payable  in  respt  of  the  sd  policy,  then  he,  the  sd,  if  required. 
vendor,  will  from  time  to  time  thrafter  pay  to  the  sd,  pchaser, 
his  exs,  ads,  or  assns,  such  sum  or  sums  of  moy  as  shl  become 
payable  as  an  addonal  premium  or  paymt  for  keepg  the  sd 
policy  on  foot,  one  week  at  least  bfe  the  first  day  on  wch  such 
addonal  premium  or  paymt  shl  become  payable  to  the  assurce 
office  in  respt  of  such  policy. 

xin.  That  he,  the  sd,  vendor,  will  from  time  to  time  give  To  give 

to  the  sd,  pchaser,  his  exs,  ads,  or  assns,  at  least days,  ^^^^^ 

notice  in  writg  of  his  inton  to  do,  omit,  or  suffer  anything 
whby  such  addonal  premium  or  paymt  as  afsd  will  become 
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Coxanienoe- 
ment  of  re- 
strictive 
coTeoants 
by  pur- 
chaser as 
to  building 
or  other 
matters  (a). 


Parchaaor 
to  giT«» 
notice  of 
covenants 
id). 


Clause 
limiting 
personal 
liability  of 
purchaser. 


payable,  or  to  change  his  abode,  &  will  forthwith,  on  being 
required  so  to  do,  give  to  him  or  them  such  informon  as  to 
his  abode  or  intd  change  of  abode  as  may  be  required,  &  that 

the  exs  or  ads  of  the  sd,  vendor,  shl  within days  after  his 

death  send  informon  thof  to  the  sd,  pchaser,  his  exs,  ads,  or 
assns,  by  Ire  sent  through  the  post  addressed  to  him  or  them 
at  his  or  their  usual  or  last  known  place  of  abode  in  England. 

xrv.  The  sd,  pchaser,  doth  hby,  for  himself  &  his  assns  [The 
sd,  pchasers,  do  hby,  for  themselves  &  their  assns  jtly,  &  each 
of  them  doth  for  himself  &  his  assns  septely  (b)"],  covt  with 
the  sd,  vendor,  his  [vendors,  their]  hrs  &  assns,  the  owner  or 

owners  for  the  time  being  of  the  lands  coloured on  the 

sd  plan  hrunto  annexed  (c),  [&  as  a  septe  covt  with  each 
of  them,  the  sd,  vendors,  his  hrs  &  assns]  in  nmer  follg,  that, 
<&c.,  see  Condons  of  Sale,  p.  285  et  seq.,  or,  *'  that  the  sd, 
pchaser,  his  [pchasers,  their  respive]  hrs  &  assns,  will  at  all 
times  hrafter  observe  &  pform  the  stipulons  &  regulons  in 
relon  to  the  sd  lands  &  premes  hby  assured  wch  are  contd  in 
the  schdle  hto." 

XV.  That  for  the  ppose  of  makg  the  covts  of  the  sd  A.  [k 
B.  resply]  hinbfe  contd  to  run  with  &  bind  the  sd  bds  & 

(a)  See  the  forms  of  restrictiTe  stipulations  in  Conditions  of  Sate, 
pp.  285  et  aeq. 

(6)  Some  practitioners  add,  *'  &  to  the  intent  &  80  as  to  bind  not 
only  himself  [themselves]  psonally  but  also  (so  far  as  practic- 
able) all  psons  claimg  title  under  him  [them  resply]  to/' 
or,  '*  all  future  owners  &  tenants  of,  the  lands  &  premes  hby 
assured  or  any  pt  thof,  &  to  bind  such  lands  &  premes  into 
whosoever  hands  the  same  may  come."  if  it  is  wished  to  exdude « 

limit  the  personal  liability  of  the  purchaser  or  purchasers^  the  following 
may  be  substituted  for  it : — 

**  To  the  intent  &  so  that  the  covts  hinafter  contd  shl  be 
bindg  on  the  sd  lands  &  premes  hby  assured,  into  whosoever 
hands  the  same  may  come,  but  not  so  as  to  be  psonally  liable 
in  damages  for  any  breach  thof  after  he,  the  sd,  pchaser  [they, 
the  sd,  pchasers,  resply]  shl  have  parted  with  the  premes.'* 

As  to  how  far  restrictiye  coyenants  can  be  made  binding  on  the  assigiu  of 
the  covenantor,  see  p.  806,  note. 

(c)  See  p.  286,  note. 

(d)  Notice  of  the  covenants  should  if  possible  be  endorsed  on  one  or  mors 
of  the  covenantor's  title  deeds ;  see  p.  46,  note. 


MISCELLANEOUS  CLAUSES.  425 

premes,  the  sd  A.,  his  hrs  &  assns,  [the  sd  A.  &  B.,  resply, 
&  their  respive  hrs  &  assns]  will  upon  every  convce,  lease,  or 
other  assurce  of  the  premes  or  any  pt  thof ,  give  to  the  pchaser, 
lessee,  or  grtee  express  notice  of  such  covts. 

XYi.  Pbovd  always,  &  these  psnts  are  exted  on  this  express  Powtr  of 
Condon,  that  if  the  sd,  pchaser,  his  hrs  or  assns,  shl  at  any  ^^^)^ 
time  durg  the  lives  or  life  of  the  pties  hto,  or,  "  of  Her  ia  fee  on 

Q  Oil  *Dft  V* 

Majesty  the  Queen  &  her  descendants  now  livg,"  or  of  the  ment  of 
survors  or  survor  of  them  or  within  twenty-one  yrs  after  the  ^^^^^ 
dece  of  the  last  survor  of  them  make  default  in  paymt  of  the  of  ooyo- 

sd  yrly  rent  of  £ within  thirty  days  after  the  same  shl  '**''**  ^*^* 

have  become  due  (whether  demanded  or  not),  or  shl  at  any 
time  within  the  sd  period  of  lives  in  being  &  21  yrs  after 
make  default  in  pformg  or  observg  any  of  the  covts  &  stipulons 
(whether  negative  or  affirmative)  hinbfe  contd  &  on  his  or 
their  pt  to  be  pformed  &  observed,  then,  &  in  such  case,  it  shl 
be  Iful  for  the  sd,  vendor,  his  hrs  or  assns  within  the  sd 
period  of  lives  in  being  &  21  yrs  after,  into  &  upon  the 
premes  hby  assured,  or  any  pt  thof,  in  the  name  of  the  whole, 
to  enter  &  to  do  thron  any  act  wch  may  be  requisite  specifi- 
cally to  pform  the  covts  by  the  sd,  pchaser,  hinbfe  contd, 
[includg  the  pullg  down  of  houses,  bldgs,  or  other  erections], 
&  to  remain  in  posson  &  rece  the  rents  &  profits  thof  until  all 
the  sd  covts  &  stipulons  shl  have  been  duly  pformed  & 
observed,  &  any  breach  thof  made  good,  &  until  the  sd, 
pchaser,  his  hrs  or  assns,  shl  have  pd  to  the  sd,  vendor,  his 
hrs  or  assns,  all  rent  in  arrear  &  all  costs,  chges,  &  expses 
pperly  incurred  by  him  or  them  in  or  about  the  doing  of  any 
such  act  as  afsd,  or  occasd  by  any  such  non-paymt  or  breach 
of  covt  as  afsd,  togr  with  intt  thron  at  the  rate  of  £5  p.c.  p.a., 
or  until  the  same  shl  have  been  satisfied  out  of  the  rents  & 
profits  of  the  premes :  Provd  nbvs  that  such  rt  of  entry  &  ProYiw. 
other  powers  &  remedies  afsd  shl  not  be  exercised  or  put  into 
force  by  the  sd,  vendor,  his  hrs  or  assns,  unless  &  until  he  or 
they  shl  have  given  to  the  sd,  pchaser,  his  hrs  or  assns,  or  left 
upon  the  premes  hby  assured,  notice  in  writg  to  make  good 
such  default,  &  all  costs,  damages,  &  expses  incurred  as  afsd, 


(•)  See  abovej  p.  305,  note,  and  especially  p.  306,  as  to  restricting  the 
power  to  liyes  in  being  and  21  years  after. 


t. 
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of  dioM  in 
aotion  (a). 


&  the  sd,  pcJuiser,  his  hrs  or  assna,  shl  fail  bo  to  do  for  one 
calr  month  after  such  notice. 
Powar  of  XVII.  ToGB  with  power  for  the  sd,  pchaser,  his  exs,  ads,  or 
II^^^^Q^  assns,  at  his  or  their  own  costs,  in  the  name  or  names,  &  as 
the  atty  or  attys  of  the  sd,  vendor,  his  exs,  or  ads,  or  orwise, 
to  demand,  sue  for,  recover,  &  rece  &  give  effectaal  rects  & 

dischges  for  the  sd &  premes  hby  assned,  or  any  pt  or 

pts  thof ,  &  for  any  of  such  pposes  to  appt,  a  substitute  or 
substitutes,  the  sd,  vendor,  his  exs  &  ads  being  kept  indemni- 
fied by  the  sd,  pchaser,  his  exs,  ads,  or  assns,  from  all  costs  & 
expses  occasd  by  such  use  of  his  or  their  name  or  names. 


PRECEDENTS  (6). 


PRKJ.  I. 


ReoitalB. 


I. 

CONVEYANCE  of  Freeholds  by  a  vendor  seised  in  Feb  to  a 

purchaser,  with  Recitals  (c). 


THIS  INDEE,  made  the 


day  of 


betn  A.,  vendor, 


of,  &c.,  of  the  one  pt,  &  B.,  pchaser,  of,  &c.,  of  the  other  pt: 
Whas  the  sd  A.  is  seised  of  the  hds  hinafter  assured  for  an 


As  to  ose 
(d  statutory 
formfl  of 
oonrey- 
anee. 


Aflto 

omitting 

i-ecitals. 


(a)  See  aboye^  p.  Ill,  note. 

(h)  The  Cony.  Act,  1881,  oontainB  two  schedules  of  forms  of  deeds,  one 
(schedule  3)  of  mortgages,  transfers,  and  reoonyeyances,  haying  a  speciai 
statutory  operation ;  the  other  (schedule  4)  being  merely  sample  forms 
which  are  made  sufficient  in  form  and  expression  (s.  57),  but  in  no  vaj 
obligatory,  saye  as  regards  the  special  wording  required  to  imply  the  statu- 
tory ooyenants  for  title,  &c.,  and  production  of  deeds  (see  p.  401,  and  p.  413, 
note).  Although  deeds  are  much  shortened  by  omitting  the  coyenants  for 
title  and  other  common  clauses  which  are  supplied  by  the  Act»  there  is  little 
to  be  gained  in  point  of  breyity  by  adopting  the  language  of  the  statutory 
forms  in  minor  respects ;  and  the  customary  language  with  some  abbreria- 
tions  is  for  the  most  part  retained  in  these  precedents. 

(c)  It  is  usual  in  this  case,  and  it  is  not  uncommon  in  less  simple  cases,  to 
dispense  with  recitals;  see  the  next  precedent  and  other  instances  ii{fra; 
but  recitals  are  sometimes  inserted,  with  the  object  of  securing  prospectiyely 
the  benefit  of  their  becoming  eyidence  in  support  of  the  title  under  the 
Y.  &  P.  Act,  1874,  B.  2,  or  otherwise ;  see  p.  349,  note. 
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este  in  fee  simple  in  posson  free  from  incumbces,  &  has  agrd     p&sa  i. 
with  the  sd  B.   for  the  sale  thof  to  him  for  the  sum  of  gei^j^ 

£ (d).    NOW  THIS  INDEE  WITNETH  that  in  psuance  witnee- 

of  the  sd  recited  agrmt,  &  in  conson  of  the  smn  of  £ ^^' 

now  (e)  pd  by  the  sd  B.  to  the  sd  A.  (the  rect  whof  is  hby 
acknowed),  the  sd  A.,  as  benefl  owner  (/)  doth  hby  grt  (g)  unto  Grant. 
the  sd  B.,  peels,  see  p.  377  et  seq.^referrg,  if  need  be,  to  a  schdle 
or  plan,  or  both  Qi),  To  hold  the  same  Unto  &  to  the  use  of 
the  sd  B.,  his  hrs  &  assns  (i),  subjt  to  an  indre  of  lease  dated, 

(d)  The  introdactory  recital  as  to  muiiiments  is  very  often  dispensed  with ; 

if  inserted  it  wiU  be  in  the  form  following :—"  And  WHAS  the  doCS   of  As  to  mu- 

title  mentd  in  the  schdle  hto,  wch  are  in  the  posson  of  the  sd  '**™®^*^ 
A.,  relate  as  well  to  the  hds  hby  assured  as  to  other  ppty  of 
the  sd  A.,  &  it  has  been  agrd  that  he  shl  retain  the  said  docs 
&  give  such  acknowemt  &  undertakg  in   relon   thto    as   is 
hinafter  contd." 

(e)  It  is  unnecessary  to  notice  that  part  of  the  money  was  paid,  if  it  was 
80^  as  a  deposit  on  the  contract. 

(/)  The  words  ''  as  benefl  owner  "  are  inserted  to  raise  the  implied  As  to 
statutory  covenants  for  title  by  the  person  conveying  in  that  capacity  ;  see  i™Pli«^ 
p.  398  et  seq.    It  is  assumed  in  aU  the  precedents  that  the  statutory  cove-  LyJ^^^ 
nants  by  beneficial  owners  for  title,  and  by  fiduciary  owners  against  incum-  f^^  ^^j^ 
brances,  wiU  be  relied  on  in  aU  cases  to  which  they  are  applicable.    For  the 
forms  of  express  covenants  for  title,  see  p.  402  et  seq,,  and  for  the  forms 
of  covenants  against  incumbrances  by  fiduciary  owners,  see  p.  406.    The 
express  covenants  if  inserted  would  be  placed  at  or  near  the  end  of  the 

deed;  the  special  statutory  words  "  as  benefl  owner  "  or  ''  as  tree  "  &c. 
(see  p.  398  et  seq.)  being  in  that  case  of  course  omitted.  The  special  words 
in  question  are  printed  throughout  these  precedents  in  distinctive  type,  so 
as  to  avoid  the  necessity,  except  in  special  cases,  for  calling  attention  to 
them  by  a  note. 

{g)  The  word  "  COnvey  "  may  be  used  in  lieu  of  **  grt,"  being  now 
equally  appropriate  (see  above,  p.  401),  and  being  used  in  the  forms  in  the 
schedules  to  the  Con  v.  Act,  1881. 

{h)  The  general  words,  and  "the  aU  estate"  clause,  are  omitted,  in 
reliance  on  the  Ck)nv.  Act,  1881,  ss.  6  and  63 ;  see  p.  391,  notes  (c)  and  (d). 

(i)  As  to  the  use  of  the  words  **  in  fee  simple  "  in  lieu  of  **  hrs  & 
&8Sns/'  for  limiting  an  estate  in  fee,  see  the  Conv.  Act,  1881,  s.  51,  and 
the  forms  in  the  schedule  to  the  Act ;  and  above,  p.  393,  note. 

It  is  oocasionally  the  wish  of  a  purchaser  whose  wife  is  sufficiently  provided  As  to 
for  by  settlement  or  otherwise,  to  exclude  her  from  dower  in  the  event  of  inserting 
bis  dying  intestate,  by  the  insertion  of  the  following  clause ;  but  having   <ie^|*ration 
regard  to  the  Dower  Act,  3  &  4  WiU.  IV.  c.  105,  such  a  clause  should  not  be  J^^f 
inserted  unless  there  is  special  reason : — 

"  And  the  sd,  pchaser,  doth  hby  declare  that  any  wife  whom 


428 


OONVETANCBS  ON  SALE. 


pEia  L 

Acknow- 
ledgment, 
&c.,  as  to 
muni-  " 
menifi. 


As  to 
statutory 
acknow- 
ledgment. 


Bxecntion. 


As  to 

endorsed 

receipt. 


&c.,  &  made,  &c.,  whby  the  premes  were  demised  to,  &c.,  for 

a  term  of yrs,  at  the  yrly  rent  of  £ (a) :  [And  the 

fid  A.  hby  acknowes  the  rt  of  the  sd  B.  to  prodon  &  delivery  of 
copies  of  the  docs  of  title  the  posson  of  wch  is  retained  by 
him,  the  sd  A.,  wch  are  mentd  in  the  [second]  schdle  hto,  &  hby 
undertakes  with  him  for  the  safe  custody  of  such  does  (b)]: 
In  wits  whof  the  sd  pties  hto  have  hrunto  set  their  respite 
hands  &  seals  the  day  &  yr  first  above  written  (c). 

[The  first  schdle  above  refd  to.] 

[^Schdle  of  peels,'} 

[The  second  schdle  above  refd  to.] 

[^Schdle  of  muninUs.} 

Signed,  sealed,  &  delivered  "j 
by  the  within  [above]  named  r 
A.  in  the  presce  of .  ^ 

[^Rect  endorsed  or  appended.} 

[Reced  the  day  &  yr  first  within  [above]  written  of  the 

within  [above]  named  B.  the  sum  of pounds,  being  the 

conson  moy  within  [above]  expd  to  have  been  pd  by  him 
to  me. 

(Signed)  A.]  (d). 


he  may  leave  survivg  him,  shl  not  be  entled  to  dower  out  of 
the  sd  hds  &  premes  hby  conveyed." 

(a)  For  other  forms  referring  to  the  tenancies,  see  pp.  893  st  teq.  H 
the  parcels  are  contained  in  a  schedule,  the  tenancies  may  conveniently 
be  giyen  in  a  separate  column  of  the  schedule,  in  which  case  say  here  :— 

"  subjt  to  the  leases  &  tenancies  mentd  in  the  schdle  hto.** 

(b)  See  p.  418,  note.  It  is  assumed  in  these  precedents  that  the  statntoiy 
acknowledgment,  &c.,  will  be  used  whenever  the  case  admits  of  it,  both  in 
the  case  of  beneficial  owners,  and  trustees  and  mortgagees.  For  the  fnll 
form  of  express  covenant  for  production  by  a  beneficial  owner,  see  p.  413; 
and  for  the  form  for  trustees  and  mortgagees,  see  p.  417. 

(c)  As  to  the  rights  of  the  purchaser  with  respect  to  the  execution  of  the 
conveyance,  see  the  Conv.  Act,  1881,  s.  8 ;  and  as  to  execution  by  attorney, 
see  s.  46. 

(d)  The  endorsed  receipt  is  now  only  used  in  special  cases ;  e.^^.,  in  the 
case  of  a  company  or  public  body,  whose  custom  it  is  to  have|a's})ecialformof 
receipt  signed  by  their  authorised  agent ;  see  the  Conv.  Act,  1881,  ss.  54^  55; 
above,  p.  357,  note.     As  to  the  payment  of  the  porchase-inoney  to  ^ 
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n. 

CQN^rEYANCE  of  Freeholds  \)y  a  vendor  seised  in  Fee  to  a    pRsa  n. 
parchaser.     Short  form  without  Recitals  (e).  ' 

PartieSj  a.,  of,  &c.  (hinafter  called  the  vendor),  1.     B.,  of.  Parties. 
&c.   (hinafter  called  the  pchaser),  2.     WITNETH  that  in  WHnes- 

yendor'a  sc^citors,  see  the  same  Act,  s.  56,  and  the  Trustee  Act,  1893,  re- 
pealing and  by  section  17  replacing,  with  additions,  the  Trtistee  Act,  1888, 
8. 2 ;  above,  page  875,  note. 

As  to  the  stamp,  see  Stamp  Act,  1891,  Schedule  tit.  "Contstancs  o&  SUonp. 
Tbansfsb  on  SaiiK  i"  and  above,  p.  317,  note. 

As  to  the  various  searches  and  enquiries  to  be  made  against  a  vendor,  see   Searches, 
now  the  Land  Charges  and  Searches  Act,  1888  (51  &  52  Vict.  c.  51),  and  Bules 
of  Ist  January,  1889 ;  Elph.  &  C.  on  Searches,  and  Supplement ;   1  Dart, 
v.  &  F.  Ch.  xi.  p.  516  et  seq, ;  Wolstenhohne,  C.  A.,  p.  182.    The  practical   Practical 
result  appears  to  be  that  in  ordinary  cases  the  following  searches  are  ^^^It. 
sufficient  in  the  case  of  freeholds,  that  is  to  say,  searches  for  judgments.   Judgments, 
only  in  case  a  person  searched  against  is  of  such  an  age  that  a  judgment 
could  have  been  obtained  against  him  before  the  24th  July,  1860  $  searches   Execations. 
for  executions  at  the  suit  of  a  subject  at  the  Land  Begistry ;  searches  for  Crown 
five  years  for  Crown  debts;   scarries  for  Crown  executions  as  from    Ist  debts. 
November,  1865 ;  searches  for  lis  pendens  for  five  years,  and  for  annuities   Grown 
registered  under  18  &  19  Yict.  c.  15,  s.  12,  as  from  26  April,  1855,  or  from  the   executions, 
later  day  on  which  the  person  against  whom  the  search  is  made  became   Lis 
entitled  to  the  property,  whether  in  possession  or  not,  or  attained  21,  which-  pendens, 
erer  last  happened,  at  the  Central  Office.  Annuities. 

Searches  for  bankruptcies  ought  also  to  be  made,  but  they  are  necessarily  Bankrupt- 
imperfect,  as  there  appears  to  be  no  statutory  provisions  for  regfistration  of  des. 
receiving  orders  or  adjudications,  and  although  a  register  is  kept  at  the  Court 
of  Bankruptcy,  both  of  town  and  country  bankruptcies,  the  latter  is  not  kept 
up  to  date ;  the  search  is  usually  made  for  five  years  only,  unless  there  are 
suspicious  circumstances,  in  which  case  it  ought  to  be  made  for  12  years. 

Searches  for  deeds  of  arrangement  and  land  charges  must  be  made  at  the   Deeds  of 
Land  Begistry  Office.    The  searches  for  land  charges  are  necessarily  imper-   &rrange- 
fect,  as  the  charges  created  before  1888  do  not  require  registration  at  the  ™®^^ 
Land  Begistry  Office.    Some  of  these  may  possibly  be  discovered  by  search   Lands 
at  the  Board  of  Agriculture  (3,  St.  James's  Square) .  charges. 

If  the  land  is  in  Middlesex  or  Yorkshire,  the  local  registry  should  be  Local 
searched ;  and  as  to  lands  in  Middlesex,  the  register  kept  at  the  Land   r^[i8trie8. 
Transfer  Office.    See  the  Land  Transfer  Act,  1875  (38  &  39  Vict.  c.  87),  s.  127. 
The  practice  is  only  to  make  searches  as  from  the  last  purchase  or  mortgage, 
but  some  practitioners  direct  searches  in  Middlesex  and  Yorkshire  to  be  made 
for  20  years. 

Searches  for  enrolled  deeds  may  sometimes  be  necessary.  Enrolled 

Official  searches  as  to  matters  entered  (i.e.,  not  including  enrolments)  at  deeds, 
the  Central  Office  may  be  made  under  the  -Conv.  Act,  1882,  s.  2 ;  and  as  to   Official 

searches. 

(s)  See  notes  to  last  precedent. 


^ 
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pftio.  II.    conson  of  the  sum  of  £ pd  by  the  pchaser  to  the  vendor 

Qj^^      (the  rect  whof  is  hby  acknowed),  the  vendor,  as  bendl  owner, 
HabeDdam.  hby  grtfl  to  the  pchaser,  peels,  see  p.  877  et  seq.     To  hold  unto 
&  to  the  use  of  the  pchaser,  his  hrs  &  assns  [^Achiowemt  d 
undertakg  as  to  munimts,  see  last  precedent."]    In  wits,  &c. 


Index  map. 
Copyholds. 


Leateholds. 


Trustees. 
Mortgagee. 


Death 
duties. 


executions  and  land  charges  at  the  Land  Begistry  Office,  under  the  Land 
Charges,  &c.  Act,  1888  (51  &.  52  Vict.  c.  51),  s.  17.  Official  searches  may  be 
made  in  the  Yorkshire  register,  see  the  Yorkshire  Eegistries  Act  (47  k  48 
Vict.  c.  54),  s,  20. 

The  index  map  at  the  Laud  Registry  Office  should  also  be  inspected  to 
ascertain  that  the  title  has  not  been  registered. 

The  searches  for  copyholds  are  the  same  as  for  freeholds,  sa^e  that  searches 
in  the  Middlesex  and  Yorkshire  registries,  searches  for  Crown  debts,  and 
the  inspection  of  the  index  map  at  the  Land  Begistry  Office  are  unnecessary. 
The  Court  rolls  must  be  searched  back  to  the  last  purchase  for  value,  ij^  to 
the  admission  and  the  surrender  on  which  it  is  fotmded. 

The  searches  for  leaseholds  are  the  same  as  in  the  case  of  freeholds,  except 
Crown  debts.  Searches  need  not  be  made  as  to  leaseholds  not  exceeding  21 
years  at  rack-rent  in  Middlesex ;  Middlesex  Begistry  Act  (7  Anne,  c.  20),  s. 
17,  nor  as  to  any  lease  at  rack-rent,  or  as  to  any  lease  not  exceeding  21 
years  where  the  actual  possession  and  occupation  goes  with  the  lease,  htfore 
1885.  See  2  &  8  Anne,  c.  4,  s.  16 ;  6  Anne,  c.  35,  s.  29 ;  and  8  Qeo.  II.  o.  6» 
s.  34 ;  nor  to  any  lease  under  21  years  where  accompanied  by  actual  posses- 
sion after  1884,  Yorkshire  Registries  Act,  1884  (47  &  48  Vict.  c.  54),  s.  28. 

The  only  searches  to  be  made  against  trustees  are  for  lis  pendens,  and  in 
the  local  registries,  and  for  copyholds  in  the  Court  rolls. 

The  searches  to  be  made  against  a  mortgagee  are  for  lis  pendens,  bank- 
ruptcies, in  the  local  registries,  and  for  copyholds  in  the  Court  rolls. 

If  the  premises  are  situate  in  London,  searches  should  be  made  in  appro- 
priate cases  at  the  County  Hall  for  orders  made  to  enforce  the  payment  of 
the  expenses  incurred  by  the  council  in  respect  of  dangerous  or  neglected 
structures.  See  the  London  Building  Act,  1894  (57  &  58  Vict,  c  ocxiii.), 
s.  116,  by  which  Act  the  Metropolitan  Building  Act,  1882  (which  contained 
in  s.  18  somewhat  similar  provisions),  was  repealed.  It  may  perhaps  be 
doubted  whether  charges  of  this  nature  affect  a  purchaser  if  they  are  not 
registered  under  the  Land  Charges,  kc.  Act,  1888  (51  &  52  Vict,  c  51). 

It  should  be  remembered  that  a  mere  receipt  for  estate  duty  under  the 
Finance  Act  is  not  sufficient  for  the  protection  of  a  purchaser,  who  should 
require  a  certificate  of  discharge  under  s.  11. 

It  is  by  n(i  means  clear  that  a  purchaser  who  within  a  short  time  after  a 
death  occurring  after  the  2nd  of  August,  1894,  causing  an  abaolute  soocei- 
sion  gives  more  for  the  land  than  the  amount  mentioned  as  its  value  in  the 
assessment  will  be  protected  if  the  assessment  is  incorrect,  40  Sol.  J.  151, 
unless  such  incorrectness  arises  from  fraud  or  failure  on  the  part  of  the 
person  accountable  for  the  estate  duty  to  disclose  material  facts,  in  which 
case  a  purchaser  without  notice  is  protected  by  s.  11  (4). 
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in. 

CONVEYANCE  of  Freeholds  6v  Appointment  only  under    pmo.  m, 
a 'power  to  a  pwrchaser  in  Feb  (a).     Variation  where 
Eecitals  are  Omitted  (6). 

Parties,  A.,  vendor,  1 ;  B.,  pchaser,  2.  Recite  convce  to  such 
u»es  as  A,  shl  appt,  settg  mit  the  powerfully.  Contract  far  sale, 
p.  870.  IRedtal  as  to  munimts,  p.  374.]  NOW  THIS  INDUE 
WITNETH  that  in  psuance  of  the  sd  recited  agrmt,  &  in 
conson,  &c.  (the  rect,  &c.),  see  Precedent  I.,  the  sd  A.,  as  benefl 
owner,  in  exercise  of  the  power  given  to  him  by  the  hinbfe 
recited  indre,  &  of  every  other  power  enablg  him  in  this 
behalf,  doth  hby  appt  that,  All,  &c.,  peels,  p.  877  et  seq.  (c),  Appoint- 
shl,  sabjt,  &c.,  to  leases  dt  tenancies,  henceforth  be  &  remain  ™ 
To  the  USB  of  the  sd  B.,  his  hrs  &  assns.  lAcknowemt  & 
undertakg  by  -4.,  as  to  munimts,  p.  418],     In  wits,  &c.  (d). 


IV. 

CONVEYANCE  of  Freeholds  hy  Appointment  under  a    pkso.  it. 

power  and  hy  Grant.    Variation  where  Recitals  are      

Omitted,  and  where  the  conveyance  is  to  Uses. 

Pasties,  A.,  vendor,  1 ;  B.,  pchaser,  2.     Recite  convce  to  uses 
to  bar  dower  in  favour  of  A,,  -p,  850.     Contract  for  sale,  p.  870.     " 
NOW  THIS  INDRE  WITNETH  that  in  psuance  of  the  sd  witnee- 

. leth. 


(a)  This  is  for  a  oase  where  the  vendor  has  no  estate  in  default  of  appoint- 
ment or  otherwise.  The  vendor  is  sometimes  made  to  convey  by  grant  as 
well  as  appointment^  in  case  he  should  by  any  means  have  acquired  an  estate 
as  well  as  a  power ;  and  where  the  conveyance  is  to  uses,  and  an  acknow- 
ledgment as  to  muniments  is  required,  that  mode  should  be  adopted ;  see 
p.  414,  note.    For  the  form  see  the  next  precedent,  and  note  thereto. 

(6)  Recitals  might  be  omitted,  the  reference  in  that  case  to  the  deed 

creating  the  power  being  to  "  an  indre,  dated  &c.,  &  made,  &c." 

(c)  The  enactment  in  the  Conv.  Act,  1881,  s.  63,  making  a  conveyance 
include,  "  all  the  estate,"  &q.,  of  the  vendor,  applies  to  appointments ;  see 
p.  391,  note. 

(d)  As  to  the  mode  of  executing  a  deed  exercising  a  power,  where  special 
formalities  are  required  by  the  power,  see  p.  73,  note. 
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PRSO.  IT. 

Appoint- 
ment. 


Grant. 

Haben- 
dum. 


recited  agrmt  &  in  conson,  &c.  (the  rect,  &c.),  see  Precedmt  L, 
the  sd  A.,  as  benefl  owner  (a),  in  exercise  of  the  power  given  to 
him  by  the  hinbfe  recited  indre  (b)  &  of  every  other  power 
enablg  him  in  this  behalf,  doth  hby  appt  (c),  &  by  virtue  of 
his  este  &  intt,  &  by  way  of  farther  assurce,  doth  hby  grt  & 
confirm  onto  the  sd  B.,  i>cel8,  p.  877  et  seq.,  To  hold  the  same 
premes  Unto  &  to  thb  use  of  the  sd  B.,  his  hrs  &  assns,  subjt, 
Sec.,  to  leases  dt  tenancies.  [^Acknowemt  dt  undertakg  by  A,  as 
to  munimtSy  p.  418.]    In  wits,  &c. 


Ab  to 
implied 
covenants 
in  convey - 
anoe  to 
uaes. 


Seisin. 


Variation 
for  con- 
Teyance  to 
naes. 


(a)  See  pp.  401  and  431,  note.  This  precedent  is  adapted  to  the  case  (dov 
seldom  occurring)  of  the  vendor  being  entitled  to  the  old  uses  to  bar  dower. 
Where  the  oonyeyance  is  to  ases  (see  the  next  note),  and  the  TendorappoiiLtB 
as  well  as  grants  as  beneficial  owner,  the  implied  coYenants  created  by  the 
grant  will  be  with  the  grantee,  and  the  benefit  of  the  covenants  will  go 
with  the  estate  through  him  to  the  ee$tui»  que  use  ;  bnt  as  the  appointment 
is  made  direct  to  the  uses  without  the  medium  of  the  grantee,  the  ooTeoanti 
implied  by  the  appointment  will  be  with  the  eestuis  que  tue  direct.  The 
express  covenants  if  inserted  would  be  with  the  grantee  to  uses. 

(b)  If  recitals  are  omitted,  say,  '^  an  indre  dated,  &c.»  &  made, 
&c." 

(c)  If  the  conveyance  is  to  any  uses  less  simple  than  'to  the  purchaser  in 
fee,  the  api>ointment  and  grant  must  be  by  separate  danses  in  order  that 
the  seisin  may  not  remain  in  the  grantee  to  usee,  the  deed  running  from 
this  point  as  follows : — 

'*  That  all  &  singr  the  hds  hinafter  descd  &  hby  grted,  shl 
(subjt  as  hinafter  mentd)  henceforth  remain  &  be  to  the  uses, 
upon  the  trusts,  &  subjt  to  the  powers  &  provons  hinafter 
decld  &  contd  concemg  the  same  :  AND  THIS  INDRE  ALSO 
WITNETH,  that  in  further  psuance  of  the  sd  agrmt,  &  for  the 
conson  afsd,  the  sd  A.,  as  benefl  owner,  doth  hby  grt  &  confirm 
unto  the  sd  £.,  peels,  To  hold  the  same  premes  unto  the  sd 
B.  &  his  hrs,  subjt,  &c.,  to  tenancies,  to  the  uses,  upon  the 
trusts,  &  subjt  to  the  powers  &  provons  hinafter  decld  &  contd, 
that  is  to  say,  &c/' 

As  to  the  insertion  of  the  statutory  acknowledgment  aa  to  muniments  in 
an  appointment  direct  to  uses,  see  p.  414,  note. 
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V. 

COVENANT   to   Surrender  Copyholds  on  a  Sale  (d).     prkc.  v. 
Variations  where  the  Copyholds  are  held  of  Several 
Manors  (e). 

Parties,  A.,  vendor,  1 ;  B.,  pcJiaser,  2.     Whas  the  sd  A.  is 
seised  for  an  unincumbered  este  of  inhance  to  him  &  his  hrs  Recitals, 
of  the  hds  [first]  hinafter  descd  &  covted  to  be  surrendered, 
at  the  will  of  the  lord,  accdg  to  the  custom  of  the  manor  of 

in  the  coy  of [&  of  the  hds  2ndly,  &c.]  &  has  agrd 

with  the  sd  B.  for  the  sale  of  the  sd  hds  &  premes  to  him  for 

the  sum  of  £ .     [^Recital  as  to  munimts,  p.  374.]     NOW  WitncB- 

THIS  INDRE  WITNETH  that  in  psuance,  &c.,  &  in  conson,  '***** 
&c.   (the  rect,  &c.),   see  Precedent  /.,  the   sd  A.,  as  benefl 
owner  (/),  doth  hby  covt  with  the  sd  B.,  his  hrs  &  assns,  that 
he,  the  sd  A.,  or  his  hrs  &  all  other  necy  pties,  if  any,  will  Covenant 
forthwith,  at  the  cost  of  the  sd  B.,  his  hrs  or  assns,  surrender  J^jer 

into  the  hands  of  the  lord  of  the  sd  manor  of ,  in  the  coy 

of ,  accdg  to  the  custom  thof  [into  the  hands  of  the  lords 

of  the  respive  manors,  of  wch  the  same  are  resply  holden  as 
hinbfe  is  recited,  accdg  to  the  customs  thof  resply],  peels,  p.  377 
et  seg.  (g),  to  wch  sd  hds  the  sd  A.  was  admitted  out  of  ct,  or, 
"at  a  ct  holden  for  the  sd  manor,"  on  the day  of , 

(d)  As  to  enfranchiBement,  see  the  Ck>pyhold  Act,  1894  (57  &  58  Vict.  c.  46). 
As  to  splitting  admittances,  see  Johnstone  ▼.  Spencer,  30  Ch.  1).  581.  As  to 
Searches,  see  ante,  p.  428,  note  (d). 

(e)  Sometimes  the  deed  containinf?  the  covenants  for  title  and  production  of  As  to 
muiiments  foUows  the  surrender  instead  of  preceding  it  as  above,  in  which  covenants 

case  a  recital  of  the  surrender  would  be  substituted  for  the  covenant  to  ^Ja  !  -^ 

ana  pro- 
surrender;  but  as  the  latter  plan  has  no  practical  advantage  over  the   duction  on 

former,  and  the  statutory  covenants  for  title  could  not  in  the  latter  case  be^  covenant  to 

implied  (see  pp.  400  and  401),  a  form  of  such  a  deed  is  not  given.    Eecitals  snnender. 

might  be  dispensed  with,  the  variations  in  the  operative  part  for  that  case 

being  sufficiently  obvious. 

(/)  See  above,  p.  427,  note  (/) ;  and  as  to  implying  the  statutory  covenants 
for  title  in  the  case  of  copyholds,  see  pp.  400  and  401. 

(g)  The  enactments  in  the  Conv.  Act,  1881,  ss.  6  and  63,  implying  the   Omission 
general  words  and  estate   clause  in  conveyances,  apply,  by  the  express  of  general 
definition  of  "  conveyance  "  in  s.  2,  to  covenants  to  surrender  copyholds ;  '^onU  and 
and  as  the  word  "  conveyance "  in  the  Act,  though  by  s.  2  it  inclvuU$  all  ®^***® 
kinds  of  conveyances  by  deed,  is  not  confined  to  them,  those  enactments  also 
apply  to  surrenders, 
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pmc.  V. 


To  use  of 
parchaser. 


on  the  surrender  of  X.,  or,  "  as  the  hr  of  Y.,  deced,"  To  the 
USE  of  the  sd  B.,  his  hrs  &  assns  for  ever,  to  be  holden  of  the 
lord  of  the  sd  manor  [lords  of  the  respive  manors  of  wch  the 
same  are  resply  holden]  accdg  to  the  custom  thof  [resply],  by 
&  under  the  rents,  fines^  heriots,  suits,  &  services  due  &  of  rt 
Declaration  accustomed  for  the  same :  And  the  sd  A.  doth  hby  declare 
that  in  the  meantime  &  until  the  sd  hds  &  premes  shl'have 
been  surrendered  psuant  to  the  covt  hinbfe  contd,  he,  the  sd 
A.,  &  his  hrs  (a)  will  stand  seised  thof  in  trust  for  the  sd  B., 
his  hrs  &  assns.  [^Acknvit  dk  nndertakg  as  to  munimts  p.  418.] 
In  wits,  &c.  (h). 


of  trust 
until  sur- 
render. 


PRBC.  YZ. 


Memoran- 
dum. 


VI. 

SUEEENDEE  of  Copyholds  to  a  Purchaser.  Vabutioks 
whei'e  the  Vendor's  Wife  joins,  and  for  a  conveyance 
to  two  Purchasers  as  Joint  Tenants  or  Tenants  in 
Common. 


Manor  of 
Coy  of 


in  the 


I 


The 


day  of 


BE  IT  EEMEMBEEED  that  on  the  day  above-mentd, 
A.,  of,  &c.,  a  copyhd  tenant  of  the  sd  manor,  [^k  B.  his  wife,] 
came  bfe  me,  X.,  [deputy]  steward  of  the  sd  manor,  &  [she, 
the  sd  B.,  havg  been  by  me,  the  sd  [deputy]  steward,  first 
examined  septely  &  apart  from  her  sd  husbd,  touchg  her 
free  &  voluntary  consent  to  the  makg  &  passg  the  surrender 


holds. 


Vesting  of  W  -^  trust  estate  in  copyholds  to  which  the  trustee  has  been  admitted 
trust  estate  Vests  in -the  customary  heir  or  devisee,  and  not  in  the  personal  representa- 
in  copy-  tives,  s.  30  of  the  Conv.  Act,  1881,  having  been  repealed  as  to  that  case  bj 
the  Copyhold  Act,  1894,  repealing,  and  by  s.  88  re-enacting,  the  Copyhold 
Act,  1887,  8.  45.  In  Be  Mills'  Trusts,  37  Ch,  D.  312  (re-argued.  W.  N.. 
1888,  p.  155),  it  was  held  that  if  a  sole  trustee  of  copyholds  had  died  between 
3Ist  December,  1881,  and  16th  September,  1887,  the  Copyhold  Act,  which 
was  passed  on  the  latter  date,  divested  aU  trust  estates  from  the  personai 
representatives  and  vested  them  in  the  customary  heir  or  devisee,  subject 
to  any  disposition  made  by  the  personal  representatives  in  the  interim. 

(6)  The  stamp  wiU  be  on  the  surrender;   see  the  Stamp  Act,  1891, 
ss.  Gl,  Go. 
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Moafter  eontd  &  freely  &  voluntarily  consentg  thto  as  by  law    pmo.  yi. 

required,]  did  out  of  Ct,  &  in  eonson  of  the  sum  of  £ to 

the  sd  A.  pd  by  C,  of,  &c.,  [&  D.,  of,  &c.,]  (the  rect  whof  is 

hby  acknowed),  surrender  out  of  his  [their  &  each  of  their]  Surrender. 

bands  into  the  hands  of  the  lord  of  the  sd  manor  by  the  hands 

&  acceptce  of  me,  the  sd  [deputy]  steward,  by  the  rod  accdg 

to  the  custom  of  the  sd  manor,  pcels^  To  the  use  of  the  sd  C,  To  use  of 

his  [C.  &  D.,  their]  hrs  &  assns  for  ever  [as  tenants  in 

common  in  eql  shares],  at  the  will  of  the  lord  accdg  to  the 

custom  of  the  sd  manor,  by  &  under  the  rents,  fines,  heriots, 

suits  &  services,  due  &  of  rt  accustomed  for  the  same. 

A. 

B. 
Taken  [togr  with  the   septe 


pTircbascr. 


examinon  of  the  sd  B.,]  the 
day  &  yr  first  above  written 
by  me. 


X.,  [Deputy]  Steward. 


Rect.  for  Conson  Moy  (c). 


VII. 

ASSIGNMENT  of  Leaseholds  hy  the  Lessee  or  Assignee    pb«o.  vn. 
of  the  Lease  to  a  Purchaser.     Variation  where  Lessor's 
Licence  is  required. 

Parties,  A.,  vendor,  1 ;  B.,  pchaser,  2.     Whas  by  an  indre  of  Recitals, 
lease  dated,  &c.,  &  made,  &c.,  pels  in  ftiU,  with  the  appurts  thof  Lease, 
were  demised  imto  the  sd  A.  [X.],  his  exs,  ads,  &  assns,  from  the 

day  of ,  for  the  term  of jrs,  subjt  to  the  paymt  of 

the  rent  thby  reserved,  &  the  pformce  &  observce  of  the  covts 
on  the  pt  of  the  lessee  &  condons  thrin  contd  [assnmt  of  lease, 
p.  858,  form  xxxvni.,  or  devolon  of  title,  p.  S59,form  xl.]  (d) : 

(e)  Sections  54  and  55  of  the  Conv.  Act,  1881,  only  apply  to  deeds. 

(d)  As  to  Searches,  see  ante,  p.  428,  note  (d).  If  the  licence  of  the  lessor 
IB  required  to  the  assignment,  the  clause  in  the  lease  requiring  his  licence 
to  an  assignment  will  be  recited.  As  to  clauses  of  this  nature,  see  the 
Cony.  Act,  1892  (56  &  56  Vict.  c.  13),  s.  3,  which  prohibits  the  taking  of  a 
fine  for  the  licence.  As  to  forfeiture  on  an  assignment  without  licence,  see 
Barrow  v.  Isaacs,  [1891]  1  Q.  B.  417.   If  the  licence  of  the  lessor  is  requ'red, 
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PRIO.  Til. 


Agreement 
for  sale. 


Witnes- 
seth. 


Afisign- 
ment. 

Parcels. 

Haben- 
dum. 


And  whas  the  sd  A.  has  agrd  with  the  sd  B.  for  the  sale  to  him 

for  the  sum  of  £ of  the  premes  comprd  in  the  sd  indre  of 

lease  for  the  residue  of  the  term  thby  grted  as  afsd,  subjt  to 
the  rent  reserved  by  &  the  covts  &  condons  contd  in  the  ad 
lease  (a) :  NOW  THIS  INDRE  WITNETH  that  in  psuance  of 

the  sd  recited  agrmt  &  in  conson  of  the  sum  of  £ now  pd 

by  the  sd  B.  to  the  sd  A.  (the  rect  whof  is  hby  acknowed)  the  fid 
A.,  as  benefl  owner,  doth  hby  assn  unto  the  sd  B.,  Axl  &  sn^OB 
the  [pees  or  peels  of  land,  messes,  or  tenemts]  hds  &  premes 
comprd  in  &  demised  by  the  sd  recited  indre  of  lease,  To 
HOLD  the  same  unto  the  sd  B.,  his  exs,  ads,  &  assns,  hence- 
forth for  all  the  residue  now  unexpired  of  the  sd  term  of 

yrs  grted  by  the  sd  indre  of  lease,  subjt  henceforth  to  the 
paymt  of  the  rent,  &  pformce  &  observce  of  the  covts  on  the 
pt  of  the  lessee  &  condons  by  &  in  the  same  indre  reserved 


Kecital  as 
to  concur- 
rence of 
lessor. 


Proviso 

restricting 

licence. 


Variation 
where  no 
money 
passes. 


and  he  is  m&de  a  party  to  the  assignment  (which  is  not  usual),  the  following 
recital  wiU  be  inserted  in  this  place  : — 

"And  whas  the  sd,  lessor  y  has  agrd  to  concur  in  these  pants, 
for  the  ppose  of  givg  his  consent  in  mner  hinafter  appearg  to 

the  assnmt  hby  made,''  and  the  assignment  wiU  be  expressed  to  be 

made  **with  the  consent  (hby  testified)  of  the  sd,  k««or,"and 

the  foUowing  proviso  should  be  added  immediately  after  the  habendum: 

**  Provd  always  that  the  licence  hinbfe  given  by  the  sd,  lessor, 
shl  not  be  deemed  to  authorise  any  further  assnmt  [or  any 

underlettg]  of  the  premes.''  if  the  lessor  gives  licence  by  a  separate 
instrument  (for  form  of  which,  see  Licences),  the  foUowing  recital  of  the 
fact  may  be  inserted  in  this  place  :   '^  And   WHAS  the  necy  licence  ia 

writg  of  the  landlord  to  the  assnmt  hby  made  has  been  duly 

obtained."  In  either  of  the  above  cases  if  the  property  assigned  is 
comprised  in  more  than  one  lease,  and  licence  is  required  for  the  assign- 
ment of  the  property  comprised  in  one  lease  only,  add  in  the  recital,  after 

the  words  **  hby  made,"  the  words  "of  the  premes  comprd  in  the 
sd  indre  of  lease  of,  &c." 

(a)  If  the  lease  is  at  a  rack  rent  and  no  money  passes,  say,  '*  And  WHAS 

the  sd  A.  has  agrd  with  the  sd  B.  for  the  assnmt  to  him  of 
the  premes,  &c.,  &c.,  in  conson  of  the  covt  of  the  sd  B.  hin- 
after contd."     The  consideration  wiU  be  similarly  stated  in  the  operative 

port. 

If  any  of  the  muniments  are  retained  add  here  introductory  recital  (if 
thought  proper)  as  to  muniments,  see  p.  374 ;  and  acknowledgment  and 
undertaking  after  the  habendum,  see  p.  418. 
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&  contd  (b) ;   And  the   fld   B.  doth  hby  for  himself  &  his    pric.  vn. 
assne,  covt  with  the  sd  A.,  that  he  the  sd  B.,  his  exs,  ads,  coTen&ntof 
or  assns,  will  henceforth  durg  the  continuce  of  the  sd  term  indemnity 
pay  the   rent  reserved  by  &  pform  &  observe  the  covts  &  rent  and 
agrmts  on  the  pt  of  the  lessee  &  condons  contd  in  the  sd  c^J^^n^nta 
indre  of  lease  &  will  at  all  times  keep  the  sd  A.,  his  hrs, 
exs,  &  ads,  effectually  indemnified  agst  all  actions  &  pcdgs, 
costs,  damages,  expses,  claims,  &  demands  whatsr  by  reason 
of  the  non-paymt  of  the  sd  rent  or  any  pt  thof,  or  the  breach, 
non-pformce  or  non-observce   of    the   sd  covts,   agrmts,   & 
condons,  or  any  of  them.     In  wits,  &c. 


pRxc  viir. 


vin. 

ASSIGNMENT  0/ Leaseholds  by  the  original  Lessee  to  a 

purchaser.    Concise  Form  by  Endorsement  on  the      

Lease  or  by  supplemental  Deed,  without  Recitals. 
Variation  where  Lessor  joins  to  release  Lessee  from 
COVENANTS,  and  takes  substituted  covenants  front 
Assignee  (d). 

Parties,  the  within-named  A.  (hinafter  called  the  vendor), 
1;  B.,  of,  &c.  (hinafter  called  the  pchaser),  2.  WITNETH 
that  in  conson,  &c.  (the  rect,  &c.),  the  vendor,  as  benefl  owner, 

(b)  And,  if  80,  "  &   subjt  to   an   indre   of  underlease   dated.  Variation^ 
&c.,  &  made,  &c.,  whby  the  premes  were  demised  to  Y.  of,  un^,^riei»e 

4c.,  for  the  term  of yrs  from  the day  of at  the 

yrly  rent  of  £ ." 

(e)  As  to  the  cases  in  which  this  covenant  is  required,  see  p.  419,  note  ; 
and  for  variations  therein,  see  the  form  at  p.  420. 

(d)  See  the  last  precedent  and  notes  thereto.    If  the  deed  is  supplemental   Variation 
instead  of  endorsed,  add  after  the  parties,  **  supplemental  to  an  indre   ^'  ud^^^* 

of  lease  dated,  &c.,  &  made,  &c.  (hinafter  refd  to  as  the  sd  deed. 

lease) ; "    and    make    the    necessary  substitutions    for   the   expressions 

"  within  named,"  "  within  written,"  &c.,  which  are  appropriate  only 
to  an  indorsed  deed. 

OccssionaUy  the  lessor  is  willing  to  release  the  original  lessee  from  the 
covenants  of  the  lease,  on  having  a  substituted  covenant  from  the  assignee ; 
in  that  case  the  lessor  wiU  be  added  as  a  party  of  the  second  part,  and  the 
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PRIG.  Tzxi.  doth  hby  assn  onto  the  pchaser,  All  the  premes  demised  by 
AsBJ^      the  within-written  indre  of  lease,  To  hold  to  the  pchaser,  his 

exs,  ads,  &  assns,  for  the  residue  of  the  term  of yis 

grted  by  the  sd  lease,  subjt  to  the  rent,  oovts,  &  condons  of  the 
sd  lease :  And  the  pchaser  hby  covts  with  the  vendor  to  ke^ 
him  &  his  ezs  &  ads  at  all  times  indemnified  agst  such  rent, 
covts  &  condons,  &  all  claims,  pcdgs,  costs,  &  ezpses  in  respt 
thof.    In  wits,  &c. 


meat. 

Pareels. 

Haben- 
dam. 

Covenant 
of  indem- 
nity. 


P&BO.  IX. 


Recitals. 


Variation 
where 
lessor 
releases 
original 
lessee  from 
covenants, 
the  assignee 
entering 
into  a  sub- 
stituted 
covenant. 


Effect  of 
Settled 


IX. 

CONVEYANCE     of    Frbbholds    and    Leaseholds   hy 
Trustees  for  Sale  and  Executors  under  a  wiU  (a). 
^Reservation  of  a  Bioht  of  Way  to  the  Vendors. 

Parties,  A.  &  B.,  trees  dk  exors,  1 ;  C,  pch(uer,  2.  Recite 
lease,  p.  857;  d:  devolon  of  title  to  testor,  p.  859,  raying, 
**  became  absolutely  vested,"  &c.,  &c. ;  will  of  X,  settg  forth 

following  will  be  added  at  the  end  of  the  deed  in  place  of  the  ooTenant  of 
indemnity : — 

"AND  THIS  INDEE  ALSO  WITNETH  that  in  conson 
of  the  covt  of  the  sd  B.,  pchaser,  hinafter  contd  &  of  the 
premes,  the  sd  X.,  lessor,  doth  hby  rele  the  sd  A.,  his  hrs,  exs, 
&  ads,  from  all  &  singr  the  covts  &  agrmts  on  the  pt  of  the  ad 
A.  in  the  sd  indre  of  lease  contd  &  all  liability  thrunder,  &  all 
actions,  pcdgs,  claims,  &  demands  in  respt  of  any  breach  of 
any  such  covts  htofore  or  hrafter  committed  or  happeng: 
Provd  alwats  that  the  rele  hinbfe  contd  shl  not  affect  the  sd 
covts  &  agrmts  so  far  as  the  same  are  real  covts  &  agrmts 
bindg  on  the  sd  demised  premes,  &  the  psons  from  time  to 
time  possed  thof,  but  only  so  far  as  regards  the  psonal  liability 
of  the  sd  A.,  his  hrs,  exs  &  ads,  thrunder :  Provd  also  that 
the  sd  rele  or  anything  hrin  contd  shl  not  prejudice  or  affect 
the  rt  of  the  sd  X.,  his  exs,  ads  &  assns,  to  re-enter  upon  the 
sd  demised  premes  for  non-paymt  of  the  rent  reserved  by  or 
the  breach  of  any  of  the  covts,  agrmts,  or  condons  contd  in  the 
sd  lease  :  [Add  covt  hy  assnee  with  lessor  to  pay  rent  dt  pform 
covts,  dt  power  of  re-entry  on  breach  of  covt,  as  in  a  lease  viutatis 
mutandis.     See  Leases.] 

(a)  By  the  Settled  Land  Act,  1882  (46  &  46  Vict  c  88),  8.  63,  wh^ebad 
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genl  devise  d:  bequest  in  trust  for  sale  d  conversioriy  dt  rect  clause  pmc  «- 
{if  any)  d  apptmt  of  exors :  death  d  probate ;  d  testor's  seisin  of 
fireehd,  p.  362,  mutatis  mutandis ;  And  whas  the  sd  A.  &  B.,  as 
trees  of  the  sd  will  &  in  psaance  of  the  trust  for  sale  thrin 
contd  as  afsd,  have  agrd  with  the  sd  C.  for  the  sale  to  him  of 
the  sd  freehd  hds  &  premes  subjt  to  snch  reservon  as  is 

is  held  in  trust  for  sale,  if  the  proceeds  of  sale  and  the  rents  until  sale,  or  Land  Act, 
any  share  thereof  are  settled  in  trust  for  a  tenant  for  life  or  other  limited  l^^^* 
owner  as  there  defined,  the  powers  of  sale  and  other  powers  of  the  Act  were  J"  ^  ?* 
Tested  in  him ;  and  although,  by  s.  56,  the  power  of  the  trustees  to  sell  was  ^^^ 
kept  alive,  the  consent  of  the  tenant  for  life  or  limited  owner  was  made 
necessary  to  its  exerdse ;  but  this  having  been  productive  of  great  incon- 
venience in  practice,  was  altered  by  the  Settled  Land  Act,  1884  (47  &  4a 
Vict  c.  18),  s.  7,  by  which  (sub-s.  i.)  the  powers  conferred  by  s.  63  of  the  as  modified 
Act  of  1882,  on  the  tenant  for  life  or  other  beneficial  owner,  are  not  to  be  ^J  *^j/^*^ 
exercised  without  an  order  of  Court ;  so  that  until  such  an  order  has  been  °  ^      ' 
obtained,  the  trust  for  sale  remains  unaffected,  and  any  consent  not  required 
by  the  settlement  is  not  by  force  of  anything  contained  in  the  S.  L.  A.  1882,  to 
be  deemed  necessary  to  enable  the  trustees  to  execute  the  trusts  and  powers 
created  by  the  settlement,  S.  L.  A.,  1884,  s.  6  (1).    On  the  other  hand,  if  such 
an  order  has  been  obtained^  the  powers  of  the  trustees  are  thereby  suspended 
(see  sub-s.  iv.),  but  with  a  protection  to  persons  dealing  with  them  unless 
the  order  is  registered  as  a  lis  pendtns  (sub-s.  vi.).    See  note  on  the  Acts, 
infra,  p.  466  et  seq. 

If  the  sale  is  for  payment  of  debts  or  legacies  under  a  charge  in  the  will^   As  to  sales 
s.  63  of  the  Act  of  1882  would  not  apply,  and  the  power  of  executors  to  sell  for  pay- 
for  payment  of  debts  would  also  of  course  be  paramount.    It  should  be  j^° 
observed  that  the  rule  laid  down  in  Be  Tanqueray-Willaume  and  Landau,   i^gg^^^ 
20  Ch.  D.  465,  that  where  executors  are  selling  real  estate  charged  with 
debts  after  20  years  from  the  testator's  death,  a  presumption  arises  that  the 
debts  have  been  i>aid,  and  a  purchaser  is  therefore  put  on  inquiry,  does  not 
in  general  apply  to  executors  selling  leaseholds  under  their  common  law 
power,  unless  the  purchaser  has  notice  that  the  bequest  has  been  assented 
to :  Be  Whistler,  35  Ch.  D.  561 ;  see  generally  as  to  sales  for  payment  of 
debts,  2  Dav.  Free.,  Ft  2,  pp.  468  et  seq.,  note. 

As  to  whether  a  married  woman  trustee  for  sale  can  convey  and  give  a  ^Carried 
discharge  for  the  purchase-money  as  a  /erne  sole  without  the  concurrence  of  woman 
her  husband,  see  p.  229.  trustee. 

That  a  trust  for  sale,  whether  peremptory  or  discretionary,  remains  in  Trust  for 
force  although  all  the  beneficiaries  have   become   absolutely  entitled  in  sale,  when 
possession  and  are  sui  jwris,  until  they  all  concur  in  putting  an  end  to  it  by  ^^^^ 
electing  to  take  the  property  unconverted,  see  1  White  &  Tudor,  L.  C.  Eq., 
p.  993;  Biggs  v.  Peacock,  22  Ch.  D.  284;  lia   Tweedie,  27  Ch.  D.  815;  32 
Sol.  J.  729. 

As  to  the  power  of  the  representatives  of  the  last  surviving  trustee  to  sell  Sale  by 
imder  a  trust  for  sale,  see  Be  Morton,  15  Ch.  D.  143 ;  Be  Ounninghami,  [1891]  repre- 
2  Ch.  567,  above  p.  101 ;  the  Conv.  Act,  1881,  s.  80 ;  Lewin,  Trusts,  p.  246.       ^'J^j  ^** 

For  a  form  where  the  tenant  for  life  joins  to  consent  and  covenant  for  the  ^pug^ee. 
title,  see  irrfra. 
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paw).  IX.    hinafter  contd,  for  the  sum  of  £ ,  &  as  exors  of  the  sd 

will  (a)  have  agrd  with  the  sd  G.  for  the  sale  to  him  of  the  sd 

leasehd  hds  &  premes  for  the  sum  of  £ :  NOW  THIS 

INDRE  WITNETH  that,  in  psuance,  &c.,  &  in  conson,  &c., 
the  pchase-moy  for  freelids  (6)  (the  rect,  &c.),  the  sd  A*  &  B., 
as  such  trees  as  afsd,  do  resply  hby  grt  unto  the  sd  C,  pcdsy 
p.  377  et  seq. ;  reservon  of  rt  of  way,  p.  390  ;  habefidwm  to  C, 
in  fee,  p.  893.  AND  THIS  INDRE  ALSO  WITNETH  that  in 
psuance,  &c.,  &  in  conson,  &c.,  the  pchcLse-moy  for  the  leasehds 
(the  rect,  &c.),  the  sd  A.  &  £.  as  psonal  repves  of  the  sd  X.,  do 
resply  hby  assn  unto  the  sd  C,  leasehd  peels  by  referee  to  lease, 
p.  381 ;  habendum  to  C,  subjt  to  rent  <£  covts,  p.  896 ; 
l^acknint  by  A.  d:  B.  as  to  vitinimts,  p.  418];  covt  by  C.to 
indemnify  A.  d'  B.  d-  este  of  X.  agst  rent  d  covts  of  lease,  p.  419. 
In  wits,  &c. 


Witnee- 
seih. 


Ghrant. 


Farther 
witnesaeth. 


Assign- 
ment. 


P&BO.  X. 


Becitak. 


Sale  of 
leaaeholds 
by  trustees 
or  execu- 
tors. 


Discharge 
of  equit- 
able 
mortgages. 

As  to  notice 


CONVEYANCE  of  Freeholds  by  Mortgagor  and  Mort- 
gagee to  a  purchaser.  Variations  ivhere  there  hace 
been  a  Transfer  and  Further  Charge,  and  other 
dealings  with  the  mortgage ;  also  where  Part  of  the 
Purchase-Money  is  paid  to  the  Mortgagee,  in  part 
discharge  of  the  mortgage  debt,  and  where  the  Whole 
of  the  Purchase-Money  is  paid  to  the  Mortgagor. 
Also  tvhere  Concise  Becitals  are  inserted  (c). 

Partiks,  a.,  mtgor,  1 ;  B.,  mtgee,  2 ;  C,  pcliaser,  3.  Whas 
by  an  indre  dated,  &c.,  &  made,  &c.,  in  conson  of  the  sum  of 

(a)  Although  the  leaseholds  are  comprised  in  the  bequest  in  trust  for 
sale,  the  sale  of  the  leaseholds  should  be  made  by  the  executors  in  that 
character,  unless  it  appears  that  they  have  assented  to  the  bequest;  but 
if  they  sell  under  the  trust  for  sale,  that  would,  of  course,  amount  to  an 
assent.  If  they  sell  as  executors,  the  bequest  to  them  in  trust  for  sale 
is  of  course  immaterial,  and  need  not  be  recited  as  far  as  the  leaseholds 
are  concerned. 

(b)  The  purchase-money  is  kept  distinct,  as  the  freeholds  and  leaseholds 
are  sold  by  the  vendors  in  different  characters. 

(c)  If  the  mortgage  is  equitable  only,  it  may  and  should  (in  order  to  keep 
it  off  the  title)  be  discharged  by  a  simple  receipt  on  the  deed  or  memoran- 
dum of  charge,  and  the  property  conveyed  as  unincumbered;  see  2  Dav. 
Prec.,  part  2,  pp.  277,  821. 

That  a  first  mortgagee  with  notice  of  a  second  mortgage,  who  concurs 
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£ pd  by  the  sd  B.  to  the  sd  A.,  the  hds  hby  assured,  were     pkkc.  x. 

conveyed  &  assured  by  the  sd  A.  unto  &  to  the  use  of  the  sd  Mor^e 
B.,  his  hrs  &  assns,  by  way  of  mtge,  for  securg  the  paymt  to  '^^  ^®«- 

the  sd  B.,  his  exs,  ads,  or  assns,  of  the  sd  sum  of  £ with 

intt  for  the  same  as  thrin  expd  (d)  :  And  whas  the  sd  sum  of 

£ still  remains  owing  to  the  sd  B.,  on  the  secy  of  the  sd 

indre  of,  &c.,  but  all  intt  thron  has  been  pd  up  to  the  date  of 

these  psnts  (e)  :  And  whas  the  sd  A.  has  agrd  with  the  sd  C.  Contract 

for  the  sale  to  him  for  the  sum  of  £ of  the  hds  hby 

assured  in  fee  simple  in  posson,  free  from  iucumbces :  And  ^ement 

WHAS  it  has  been  agrd  that  the  sd  sum  of  £ shl  be  pd  to  ga«ee  to 

the  sd  B.  out  of  the  sd  pchase-moy,  &  that  he  shl  join  in  these  ,^^^°- 
psnts  in  mner  hinafter  appearg  (/) :  NOW  THIS  INDRE  w^n«.. 
WITNETH  that  in  psuance  of  the  sd  recited  agrmt  &  in  (50^,1^^,^. 
conson  (/)  of  the  sum  of  £ now  pd  by  the  sd  C,  at  the  tion. 


with  the  mortgagor  in  selling  the  property,  and  allows  him  to  reoeiye  the  of  second 
balance  of  the  purchase-money,  is  liable  to  the  second  mortgagee  to  the   mortgage, 
extent  of  such  balance,  see  We$t  Loridon  Commercial  Bcmh  v.  Reliance,  Sfc, 
Building  Society,  29  Ch.  D.  954. 

(d)  If  required,  recite  transfer  and  further  charge,  p.  354. 

(e)  Instead  of  the  recitals  in  the  text  to  this  point,  the  foUowing  may  be 
substituted,  if  it  is  desired  to  avoid  detailed  recitals  of  the  dealings  with 
the  mortgage : 

"  Whas  the  sd  A.  is  seised  in  fee  simple  in  posson  of  the  hds  Variation 
hby  assured  free  from  incumbces,  except  the  ppal  sum  of  ^^j^*^**® 

£ [sums  of  £ &  £ ]  seed  thron  with  mtt,  by  a 

mtge  in  fee  simple,  dated,  &c.,  &  made,  &c.  [&  a  deed  of 
transfer  &  further  chge,  dated,  &c.,  &  made,  &c.],  wch  sd  ppal 

sum  of  £ [sums  of  £ &  £ ,.  makg  togr  the  sum  of 

£ "^  togr  with  the  sees  for  the  same  has  [have]  by  the  effect 

of  divers  mesne  assurces,  acts    in    the    law,  &  events,  & 
ultimately  by  an  indre  dated,  &c.,  &  made,  &c.,  become  vested 

in  the  sd  B.,  but  all  iatt  on  the  sd  sum  of  £ has  been  pd 

up  to  the  date  of  these  psnts." 

(/)  If  no  part  of  the  purchase-money  is  to  be  paid  to  the  mortgagee,  the   Variation 
recital  as  to  the  state  of  the  mortgage  debt  wiU  state  that  the  principal  with   where   ^ 

"  some  intt  "  is  due  (or  it  may  be  omitted)  ;  the  recital  as  to  the  mort-   niortg«?«« 

^  "^  '  .  receives  no 

gagee  joining  will  be  as  at  p.  373,  and  the  consideration  wiU  be,  *'  m  COn-   part  of 

son  of  the  sum  of  £ pd  by  the  sd  C.  to  the  sd  A.,  witK  the  p^»»"«- 

■^        •'  '  money. 

consent  of  the  sd  B.  (the  rect,  &c.)9  &  of  the  premes." 

If  part  of  the  purchase-money  is  to  be  paid  to  the  mortgagee  in  part 
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mo.  X. 


reqt  (a)  of  the  sd  A.  in  mner  foUg,  namely,  the  sum  of  £- 


Gnnt. 

Haben- 
dam. 


Where 
mortgagee 
receives 
part  of 
parchMe- 
money  in 
piurt  dis- 
cliaige. 


Where 
mortgagor 
receives  all 
purchase- 
money. 

Implie<l 
covenants. 


Variation 
for  mort- 
gage  by 
demise. 


pt  thof  to  the  sd  B.,  in  full  dischge  of  the  moys  owing  to  him 
under  the  sd  mtge  secy  as  afsd  (the  rect  whof  the  sd  B.  doth 

hby  acknowe)  &  the  sum  of  £ residue  thof  to  the  sd  A. 

(the  rect  &  paymt  in  mner  afsd  of  wch  respive  sums,  makg 

togr  the  sd  pchase-moy  of  £ ,  the  sd  A.  doth  hby  acknowe), 

the  sd  B.,  as  mtgee  (6),  by  the  diron  of  the  sd  A.  (c),  doth  hby 
grt  &  rele,  &  the  sd  A.,  as  benefl  owner,  doth  hby  grt  &  confirm 
unto  the  sd  C,  pceU,  p.  877  et  seq,,  To  hold  the  same  premes 
Unto  &  to  the  usb  of  the  sd  C,  his  hrs  &  assns,  dischged 
from  all  ppal  moys  &  intt  seed  by  &  from  all  claims  & 


discharge  of  the  mortgage,  the  recital  as  to  the  state  of  the  mortgage  debt 
wiU  state  the  amount  dne  on  the  mortgage  as  in  the  text ;  the  recital  as  to 
the  mortgagee  joining  wiU  be  as  at  p.  873,  and  the  oonsideration  will  be 

**  In  conson  of  the  sum  of  £ now  pd  by  the  sd  C,  by  the 

diron  of  the  sd  A.,  in  mner  follg,  namely,  the  sum  of  £ , 

pt  thof  to  the  sd  B.,  in  dischge  of  the  sum  of  £ so  due  to 

him  for  intt,  &  in  pt  dischge  of  the  sum  of  £ so  due  to  him 

— ,  the  residue 


for  ppal  as  afsd  (the  rect,  &c.)i  &  the  sum  of  £ — 
thof  to  the  sd  A.  (the  rect.  &c.)." 

The  rest  of  the  precedent  wiU  f oUow  the  form  in  the  text,  or  in  note  (e), 
p.  441,  as  maj  be  desired. 

(a)  If  all  the  pnrchase-money  is  paid  to  the  mortgagor,  say,  "  at  the 

reqt  of  the  sd  B.  to  the  sd  A.,  the  rect  whof  he,  the  sd  A., 
&  the  paymt  whof  in  mner  afsd  he,  the  sd  B.,  doth  hby 
acknowe." 

(b)  See  p.  398  et  seq.  The  words  "  as  mtgee,"  imply  the  usual  covensnt 
against  incumbrances  by  the  person  conveying  in  that  capacity ;  and  the 
words  "  as  benefl  owner,"  imply  fuU  covenants  for  title  by  A.  If  the 
mortgagee  is  not  paid  ofiF  in  fuU,  as  he  is  not  compellable  to  join,  he  shoold 
convey  "  at  the  reqt,"  and  not  "  by  the  diron,"  of  the  vendor.  But 
if  the  mortgage  was  created  by  the  vendor,  or  by  any  person  through  whom 
he  claims  otherwise  than  for  value,  his  statutory  covemmts  fortitle  would 
extend  to  the  acts  of  the  mortgagee  as  being  a  person  "  claiming  mider" 
him  (David  v,  8aMn,  [1893]  1  Oh.  523)  ;  there  would,  however,  in  that  case 
be  an  inaccuracy  (though  not  of  any  importance)  in  the  covenant  for  light 
to  convey,  see  p.  399. 

(c)  Where  the  mortgage  is  by  demise  say,  "  &  to  the  int-ent  that  the 

sd  term  of yrs  created  by  the  sd  indre  of  mtge  may  merge 

in  the  revon  of  the  hds  comprd  thrin  &  hby  assured,  doth 
hby  assn,  surrender,  &  rele,  &  the  sd  A.,  &o/* 
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demands  nnder  the  hinbfe  recited  indre  of  mtge  of,  &c.  {d).     prbo.  x. 
In  wits,  &c.  («). 


XI, 

ASSIGNMENT  of  Leaseholds  by  Mortgagor  and  Mort-    pww.  xi. 
GAGEE   to  a  Purchaser  J  where   the  mortgage  was  by  ' 

Demise.    Variation /or  mortgage  by  Assignment  (/). 

Pasties,  A.,  mtgoTy  1 ;  B.,  mtgee,  2;  C,  pchaser,  8,    Whas  Recitala. 
by  an  indre  of  lease  dated,  &c.,  &  made,  &c.,  peels  infuUy  with  Lease, 
the  apports  thof  were  demised  unto  the  sd  A.,  his  exs,  ads,  & 

assns,  from  the day  of for  the  term  of yrs, 

snbjt  to  the  paymt  of  the  rent  thby  reserved  &  the  pformce  & 

observee  of  the  covts  on  the  pt  of  the  lessee  &  condons  thrin 

contd:  And  whas,  by  an  indre  dated,  &c.,  &  made,  &c.,  the  Mortgage. 

premes  comprd  in  the  sd  lease  were  demised  by  the  sd  A.  to  the 

sd  £.,  his  exs,  ads,  &  assns,  for  the  residue  of  the  term  thby 

grted,  except  the  last  day  thof  (g)y  by  way  of  mtge  for  securg 

the  paymt  to  the  sd  B.,  his  exs,  ads,  or  assns,  of  the  sum  of 

£ ,  with  intt  thron  at  the  rate  &  on  the  day  thrin  mentd : 

And  whas  the  sd  A.  has  agrd  with  the  sd  G.  for  the  sale  to  him  Contnct 

for  sale. 

(d)  Add,  if  required  immediately  before  the  testatum,  recital  as  to  muni-  As  to  mn- 
ments  retained  by  A.,  and  at  end  of  deed  acknowledgment  and  undertaking   mments. 

y  him  as  to  production ;  or  if  B.  is  not  fully  paid  off  and  retains  the  deeds, 
add  acknowledgment  by  him,  but  without  any  undertaking,  see  pp.  413, 
414,  note;  apparently  a  mortgagee  is  bound  in  that  case  to  give  an 
acknowledgment,  see  Yates  v.  Plvmbe,  2  Sm.  &  G.  174 ;  1  Dart,  Y.  &  P.  766. 
As  to  the  insertion  of  qualifying  words  in  the  conveyance  by  him,  see  Mostyn 
T.  Mosiyn,  [1893]  3  Ch.  876. 

(e)  With  regard  to  the  stamp  on  a  conveyance  by  mortgagor  and  mort-   As  to  Btamp 
gagee,  it  may  be  observed  that  the  deed  is  not  treated  as  chargeable  with  ^^^7  ^^ 

'' reconveyance '*  duty  i^  addition  to  the  ad  valorem  sale  duty,  although  ^'^^cywj*'® 
if  the  mortgage  were  released  by  a  separate  deed,  the  extra  duty  would   JLqy  and 
be  incurred.    It  may  also  be  mentioned,  that  if  part  only  of  the  property   mortgagse. 
in  the  mortgage  is  released  by  a  separate  deed,  it  is  treated  in  practice  as 
liable  only  to  a  10s.  duty,  the  f uU  reconveyance  duty  being  payable  on  the 
fnal  release. 
(/)  This  may  be  shortened  in  a  manner  similar  to  Precedent  viii. 

(9)  For  the  case  of  a  mortgage  by  assignment,  say  "  assned  "  instead  of   Variations 

'  demised,"  and  omit  the  words  "  except  the  last  day  thof."  ^™b^g. 

For  redtalof  devolution  of  title  to  the  mortgage,  see  Form  xxvii.,  p.  355.        signment. 
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State  of 

mortgage 

debt. 


Agreement 
for  mort- 
gagee's 
concur- 
rence. 

Witnes- 
seth. 


PRM.  XI.    for  the  sum  of  £ of  the  premes  comprd  in  the  sd  lease  for 

all  the  residue  now  to  come  of  the  sd  term  thby  grted  as  afsd 
subjt  to  the  rent  reserved  by  &  the  oovts  &  condons  contd  in 

the  sd  lease :  And  whas  the  sd  sum  of  £ still  remains 

owing  to  the  sd  B.  on  the  secy  of  the  sd  indre  of  mtge  of,  &c., 
but  all  intt  thron  has  been  pd  up  to  the  date  of  these  psnts : 

And  whas  it  has  been  agrd  that  the  sd  sum  of  £ shl  bepd 

to  the  sd  B.  out  of  the  sd  pchase-moy,  &  that  he  shl  concur  in 
these  psnts  in  mner  hinafter  appearg :  NOW  THIS  INDRE 
WITNETH  that  in  psuance  of  the  sd  recited  agrmt  &  in  conson 
of  the  sum  of  £ ,  now  pd  by  the  sd  C.  at  the  reqt  of  the  sd 

A.  in  mner  foUg,  namely,  the  sum  of  £ pt  thof  to  the  sd 

B.  in  full  dischge  of  the  moys  owing  to  him  under  his  sdmtge 
secy  as  afsd  (the  rect  whof  the  sd  B.  doth  hby  acknowe)  &  the 

sum  of  £ ,  residue  thof  to  the  sd  A.  (the  rect  &  paymt  in 

mner  afsd  of  wch  respive  sums,  makg  togr  the  sd  pchase-moy 

of  £ ,  the  sd  A.  doth  hby  acknowe),  the  sd  B.,  as  mtgee,  by 

the  diron  of  the  sd  A.,  to  the  intent  that  the  sd  term  created 
by  the  sd  indre  of  mtge  of,  (Ssc,  may  merge  in  the  sd  term 
created  by  the  sd  indre  of  lease,  doth  hby  assn,  surrender^  & 
rele  (a)  &  the  sd  A.,  as  benefl  owner,  doth  hby  assn  &  confirm 
unto  the  sd  G.  all  &  singr  the  [pees  or  peels  of  landj  messes 
or  tenemts]  hds  &  premes  comprd  in  or  demised  by  the  sd 
recited  indre  of  lease  To  hold  the  same  unto  the  sd  C,  his 
exs,  ads,  &  assns,  henceforth  for  all  the  residue  now  unexpired 

of  the  sd  term  of  yrs,  grted  by  the  sd  indre  of  lease, 

subjt  henceforth  to  the  paymt  of  the  rent  &  pformce  &  observce 
of  the  covts  on  the  pt  of  the  lessee  &  condons  by  &  in  the  same 
indre  reserved  &  contd,  but  dischged  from  all  ppal  moys  & 
intt  seed  by  &  from  all  claims  &  demands  under  the  sd  indre 
of  mtge  of,  &c. :  Covt  by  C.  to  indemnify  A.  agst  rent  d-  covU 
of  lease,  p.  419  (b).     In  wits,  &c. 


Assign- 
ment. 


Haben- 
dam. 


(a)  If  the  mortgage  of  the  lease  was  by  assignment,  say,  "  the  sd  B., 

mtg^ee,  by  the  diron  of  the  sd  A.,  doth  hby  assn  &  rele." 

(b)  As  to  muniments,  see  p.  443,  note  {d). 
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XII. 

CONVEYANCE  0/  Freeholds,  Copyholds,  and  Lease-   prbc  xn. 
HOLDS   with  the  concurrence  of  First  and   Second 
Mortgagees  of  the  Freeholds,  the  Latter  being  also 
Mortgagees  of  the  Copyholds  and  Leaseholds. 

Parties,  A.,  vendor y  1 ;  B.  &  C,  first  mtgeea  offreehds,  2 ;  D., 
second  mtgee  of  freehdsy  d  mtgee  of  leasehds  ds  copyhds,  3  ;  E., 
pchaser,  4.  Recite  mtge  in  fee  toB.dtC,  offreehds,  p.  851,  omittg  Recitals. 
the  covt  for  paymt ;  Lease  under  wch  leasehds  are  held,  p.  857  ; 
Mtge  to  D.  offreehds  (subjt  to  the  prior  mtge),  of  the  copyhds  by 
eact  to  surrender,  dt  of  tlie  leasehds  by  demise  or  assnmt,  p.  858  ; 
Condonal  surrender  of  copyhds,  to  D.,  p.  852 ;  Contract  for  sale, 
p.  370 ;  Agrmtfor  apportionmt  ofpchase-moy  for  stamp  duty  as 
to  copylids,  p.  374 ;  State  of  mtge  debts,  ppal  due  tvith  **  some 
intt,"  p.  878 ;  And  whas  it  has  been  agrd  that  the  whole  of 
the  sd  pchase-moy  shl  be  pd  to  the  sd  A.,  &  that  the  sd  £.  & 
C,  &  also  the  sd  D.,  shl  concur  in  these  psnts  in  mner  hinafter 
appearg :  [Agrmt  as  to  munimts,  p.  874] :  NOW  THIS  INDEE,  WUnes- 

&c.,  that  in  psuance,  &c.,  &  in  conson  of  the  sum  of  £ ,  ^^^' 

apportioned  pchase-moy  for  the  freehds  <&  leasehds,  now  pd  by 

the  sd  E.  to  the  sd  A.  with  the  consent  of  the  sd  £.  &  C.  &  also 

of  the  sd  D.  (the  rect,  &c.),  &  in  conson  of  the  premes  they  the 

sd  B.  &  C,  as  mtg^ees,  at  the  reqt  of  the  sd  A.,  do  hby  grt  &  rele.  Grant. 

&  the  sd  D.,  as  mtg^ee,  at  the  reqt  of  the  sd  A.,  doth  hby  grt  & 

rele,  &  the  sd  A.,  as  benefl  owner,  doth  hby  grt  &  confirm  unto 

the  sd  'E.,freehd  peels,  p.  377  et  seq. ;  Habendum  to  E.  in  fee, 

free  from  the  mtges,  p.  895.     AND  THIS  INDEE  FUETHEE  Further 

WITNETH  that  in  psuance,  &c.,  &  for  the  conson  afsd,  the  sd  ^*'^««««*^- 

D.,  as  mtgee,  at  the  reqt  of  the  sd  A.  (c),  doth  hby  assn  &  rele, 

&  the  sd  A.,  as  benefl  owner,  doth  hby  assn  &  confirm,  &c..  Assign- 

assnmt  of  leasehds  to  E.,for  residue  of  term,  free  from  the  mtge,  ™®"^" 

suhjt  to  the  rent  dt  covts,  pp.  895,  896.     AND   THIS   INDEE  Farther 

ALSO  WITNETH  that  in  psuance,  &c.,  &  in  conson  of  the  ^^*°«^*^- 

sum  of  £ ,  apportioned  pchase-moy  for  copyMs,  now  pd  by  to'Iur*** 

the  sd  E.  to  the  sd  A.,  with  the  consent  of  the  sd  D.  (the  rect.  ^^^^^^^ 

^  '    copyholds. 


(c)  For  variations  if  the  mortgage  of  the  leaseholds  was  by  demise  see 
last  precedent. 
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PRWJ.  xiL  &c.),  &  in  conson  of  the  premes,  covt  by  A.  at  the  reqt  of  D.  to 
surrender  copyhds  to  E,  in  /ee,  p,  488  (a),  "  diflchged  from  all 
ppal  moys  &  intt,  &c.,"  seed  by  the  mtge,  p.  995,  f(frm  Tin.,  dt 
declon  of  trust  ihof  in  the  meantime,  p.  484.  AND  THIS  INDRE 
ALSO  WITNETH  that  in  further  psuance,  &c.,  &  in  conson  of 
the  premes  the  sd  D.,  as  mtgee,  at  the  reqt  of  the  sd  A.,  doth 
hby  rele  unto  the  sd  E.,  his  hrs  &  assns,  Alt.  &,  singr  the  hds 
hby  covted  to  be  surrendered,  dischged  from  all  ppal  moys  & 
intt  seed  by,  &  all  claims  under  the  sd  indre  of  mtge  of,  &c : 
\AckHmt  by  B.  d  C,  d-  by  D.  as  to  munimts  retained  by  them 
rcsj)ly,  p.  418]  :  Covt  by  E,  with  A.  to  pay  rent  d  pfonn  covts  of 
lease,  p.  419.    In  wits,  &c. 


Witnes- 
eeth. 

Release  of 
copyholds. 


PBEC.  XIII. 


Recitiilii. 


CONVEYANCE  of  Freeholds  by  Mortgagor  and  Mort- 
gagee to  Tenants  in  Common  ;  the  Mortgage  being 
kept  alive  for  the  benefit  of  the  purchasers  (b).  Varu- 
tion  where  the  mortgagee  is  dead,  and  his  Bepresenta- 

TXVEJoitlS  (c). 

Parties,  A.,  mtgor,  1 ;  B.,  mtgee,  2  ;  C.  &  D.,  pchasers,  3 ;  E., 
tree  for  pchasers,  4.     Recite  mtge  formally,  includg  the  covtsfor 


As  to 

keeping 

alive 

mortgage 

debt. 


DeTolation 
of  mort- 
gaged 
estates. 
V.  &P. 
Act,  1874. 


(a)  The  conditional  snrrender  to  D.  will  be  vacated. 

(b)  This  precedent  is  an  example  of  a  method  of  keeping  alive  a  mortgage 
as  a  protection  to  a  purchaser  against  possible  concealed  incumbrances  of 
later  date,  as  to  which,  see  2  Dav.  Free.,  part  1,  p.  324.  LiquidtUion^  ^c^  Co- 
V.  Willoughhy,  [1896]  1  Ch.  726.  Keeping  alive  the  mortgage  debt  as  per- 
sonal estate  of  the  purchaser  may  possibly  alter  the  duty  payable  in  respect 
of  it  on  his  death ;  compare  A.-O,  v.  AUeshury,  12  App.  Cas.  672. 

(c)  The  legal  estate  in  lands  of  inheritance  vested  in  a  mortgagee  dying 
before  the  let  of  January,  1882  (the  date  of  the  coming  into  operation  of  the 
Conv.  Act,  1881),  devolved  on  his  heir  or  devisee;  but  by  the  V.  k  P.  Act, 
1874,  s.  4,  the  legal  personal  representative  of  a  mortgagee  was  enabled  "on 
payment  of  all  sums  secured  by  the  mortgage,"  to  convey  or  surrender  the 
mortgaged  estate  (being  freehold  or  copyhold  to  which  the  mortgagee  had 
been  admitted) ;  so  that  in  the  case  of  a  mortgagee  dying  before  1882,  the 
re-conveyance  on  discharge  of  the  mortgage  may  be  made  either  by  the 
personal  representative,  or  by  the  heir  (or  devisee),  in  whom  (subject  to  the 
statutory  power  given  to  the  personal  representative)  the  legal  estate 
remains  vested,  and  who  is  not  disabled  by  the  Act  from  re-conveying. 
This  enactment  did  not  apply  to  a  transfer  of  the  mortgage  (Be  Spradhery't 
Mortgage,  14  Ch.  D.  514),  nor  to  a  conveyance  to  a  purchaser  under  the  power 
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paymt  ofppal  d  intt,  p.  851 ;  Contract  for  sale,  p.  870  ;  State  of  pmc.  xni. 
nUge  debt,  p.  878  ;  And  whas  it  has  been  agrd  that  the  sd  sum  ^g^^ent 

of  £ ,  the  amt  ofppal  d  intt,  shl  be  pd  to  the  sd  B.  out  of 

the  sd  pchase-moy,  &  that  the  sd  mtge  shl  be  kept  on  foot  for 
the  benefit  of  the  sd  C.  &  D.,  &  that  the  sd  £.  shl  concur  in 
these  psnts  in  mner  hinafter  appearg :   NOW  THIS  INDEE  Witnes- 

seth. 

of  sale  (Be  Whites  Mortgage,  W.  N.  1881,  p.  116),  but  only  to  a  conveyance 
on  redemption ;  and  it  is  doubtful  whether  it  applied  to  the  above  precedent, 
▼here  the  mortgage  debt  is  transferred  to  a  trustee. 

The  clause  in  the  Act  of  1874  was  repealed  by  the  Conv.  Act,  1881,  s.  30,   Provifiions 
which  enacts  (as  to  mortgages  dying  after  1881),  that  a  mortgaged  estate  of  ^^^ 
of  inheritance  shaU,  on  the  death  of  the  mortgagee,  and  "  notwithstanding  9^J'       ' 
any  testamentary  disposition,"  vest  in  his  personal  representative  in  the 
same  manner  as  a  chattel  real.    In  the  case  therefore  of  a  mortgagee  dying 
after  1881,  the  legal  estate  in  freeholds  must  be  conveyed  by  the  personal 
representative.    It  seems  doubtful  whether  this  enactment,  which  relates 
to  trust  and  mortgaged  estates  vested  "  in  any  person  solely  "  applies  to  a 
feme  covert  mortgagee,  where  in  cases  not  falling   under  the  Married 
Women's  Property  Act,  1882,  the  legal  estate  is  in  the  husband  and  wife 
jointly  in  right  of  the  wife. 

By  the  Copyhold  Act,  1894  (57  &  68  Vict.  c.  46)  repealing,  and  by  s.  88,   Copyhold 
re-enacting,  the  Copyhold  Act,  1887  (50  &  51  Vict.  c.  73),  s.  45,  section  30  of  Acts,  1887 
the  Conv.  Act,  1881,  is  not  to  apply  to  copyholds  to  which  the  mortgagee   *°^  ^^^^• 
has  been  admitted,  so  that  in  that  case  (which,  however,  is  of  rare  occur- 
rence)  the  heir  or  devisee  must  convey ;  and  this  repeal  has  been  held  to 
operate  retrospectively.  Re  Mills,  37  Ch.  D.  312 ;  see  above,  p.  434.     It  may 
be  remarked  that  this  repeal  of  the  enactment  of  1881,  would  not,  it  is 
conceived  (having  regard  to  the  Interpretation  Act,  1889,  s.  11),  revive 
(as  to  copyholds)  the  repealed  Act  of  1874,  as  to  reconveyances  on  re- 
demption. 

In  the  above  precedent,  if  the  mortgagee  be  dead,  the  following  altera-   VariatioDS 
tions  would  be  required.    His  executor  or  administrator,  and  if  he  died    where  the 
before  1882,  his  heir  or  devisee,  but  otherwise  only  his  executor  or  adminis-   mortgagee 
trator,  will  be  a  party  of  the  2nd  (or  2nd  and  3rd)  part ;  see  above.    After   ^  ^®*"^- 
the  recital  of  the  mortgage  will  follow  recitals  of  the  will,  if  any,  of  the 
mortgagee,  as  to  the  appointment  of  executor,  and  (if  under  the  old  law) 
the  devise,  if  any,  of  mortgaged  estates, — ^the  death  j  and  (under  the  old  law, 
and  if  no  devise),  the  heirship,  and  probate  ;  or,  if  no  will,  his  death 
intestate  and  (if  under  the  old  law)  the  heirship  and  grant  of  administration. 
The  mortgage  money  will  be  stated  to  be  paid  to  the  executor  or  ad- 
ministrator, by  whom  the  mortgage  debt  will  be  assigned  "  as  mtgee,"  or 

*^BB  psonal  repve"  of  the  mortgagee,  the  statutory  covenant  against 
iscombrances  being  implied  in  either  case.  No  recital  should  be  inserted 
as  to  the  heir  or  devisee  agreeing  to  concur,  as  he  is  bound  to  do  so  if 
required.  The  legal  estate  will  be  conveyed  by  the  personal  representative, 
or  by  the  heir  or  devisee  as  the  case  may  be  (see  above),  '^  as  mtgeo,"  or  (as  to 

the  former)  "  as  psoiial  repve." 
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PRso.  xni. 


Assign- 
men!  of 
debt 

Haben- 
dmn. 

Upon 
tnist 


Further 
witnesseth. 


Gnmt 

Habendam 
to  pur- 
chasers, 
subject  to 
the  mort- 
gage. 


Assign- 
loent  of 
debt  OQ 
payment. 


WITNETH  that  in  psuance,  &c.,  &  in  conBon,  &c.,  the  rect, 

&c.,  (M pd  to  B.,  d'  £ to  A.),  the  sd  B.,  as  mtgee,  by 

the  diron  as  well  of  the  sd  A.,  as  of  the  sd  G.  &  D.,  doth  hby 

assn  unto  the  sd  E.  (a),  All  that  the  sd  sum  of  & ,  owing 

on  the  secy  of  tne  sd  indre  of  mtge  of,  &c.,  &  the  intt  dae  &  to 
accrue  due  thron,  &  the  benefit  of  all  sees  for  the  same  To 
HOLD  the  same  Unto  the  sd  E.,  his  exs,  ads,  &  assns,  Upon 
TRUST  for  the  sd  G.  &  D.,  &  their  respive  hrs  &  assns,  &  to  assn 
&  dispose  of  the  same  as  they,  the  sd  C.  &  D.,  &  their  respive 
hrs  &  assns,  shl  direct,  &  in  the  meantime  to  permit  the  sd 
ppal  sum  &  intt  to  attend  the  inhance  of  the  hds  comprd  in 
the  sd  mtge  &  hby  grted,  &  to  protect  the  same  agst  all  mesne 
incumbces,  chges,  &  estes,  if  any  such  there  be  :  AND  THIS 
INDEE  FUETHEE  WITNETH  that  in  psuance,  &c.,  &  for 
the  conson  afsd,  the  sd  B.,  as  mtgee,  by  the  diron  of  the  sd  A., 
doth  hby  grt,  &  the  sd  A.,  as  benefl  owner  (/>),  doth  hby  grt  k 
confirm  unto  the  sd  C.  &  D.,  All,  &c.,  peels,  p.  377  et  seq.  To 
HOLD  the  same  premes  Unto  &  to  the  use  of  the  sd  C.  &  D., 
their  hrs  &  assns,  as  tenants  in  common,  in  eql  shares,  but 

subjt  nevs  to  &  chged  with  the  sd  sum  of  A* &  intt  hby 

assned  to  the  sd  E.,  his  exs,  ads,  &  assns,  in  trust  as  afsd,  to 
the  intent  that  the  chge  created  by  the  sd  indre  of  mtge  of, 
&c.,  shl  remain  subsistg  in  equity  &  vested  in  the  sd  E.,  his 
exs,  ads,  &  assns.  In  trust  for  the  benefit  of  the  sd  C.  &  D.  & 
their  respive  hrs  &  assns  &  as  a  protection  agst  mesne 
incumbces  as  afsd.     In  wits,  &c. 

(a)  Prior  to  1882,  a  mortgagee  oould  not  be  required  to  assign  his  debt  on 
being  paid  off  (DunttauY.  Patteraon,  2  Phil.  345 ;  2  Dav.  Prec.,  part  2,  p.  280); 
but  by  the  Conv.  Act,  1881,  s.  15,  a  mortgagee,  whether  legal  or  equitable, 
on  being  redeemed  by  the  mortgagor  or  any  one  claiming  under  him  (see 
the  definition  of  "  mortgagor  "  in  s.  2),  may  (unless  he  is  in  possession)  be 
required  to  assign  the  debt  and  convey  the  mortgaged  property  as  the  person 
redeeming  him  may  direct.  In  consequence  of  the  decision  in  Teevan  t. 
Smiths  20  Ch.  D.  724,  that  the  section  only  applied  when  the  person 
redeeming  could  have  required  a  reconveyance  to  himself,  it  was  enacted 
by  the  Conv.  Act,  1882  (45  &  46  Vict.  c.  39).  s.  12,  that  the  right  thereby 
conferred  should  be  enforceable  by  each  incumbrancer  or  by  the  mortgagor, 
notwithstanding  any  intermediate  incumbrance.  Sect.  15  of  the  Act  of  1881 
does  not  apply  where  a  tenant  for  life  of  mortgaged  property  has  obtained 
the  usual  order  permitting  him  to  redeem  on  terms  which  prevent  interest 
and  costs  from  running  against  the  remainderman ;  Aldenon  v.  Elgey,  26 
Ch.  D.  567. 

(b)  See  page  398  et  seq.,  407,  note  (c),  408,  note  (9). 
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XIV. 

CONVEYANCE  of  Freeholds,  Leaseholds,  ani  Copy-  p»«o.  xiv. 
HOLDS  fcy  a  Mortgagee  under  a  Power  op  Sale  con- 
tained  in  the  mortgage,  or  the  potver  in  the  Trustees 
ajid  Mortgagees  Act,  1860,  or  the  Conveyancing 
Act,  1881  (c).  The  mortgage  of  the  Leaseholds 
havifig  been  effected  by  Demise.  Variations  ichere  it 
was  effected  by  Assignment  (d). 

Parties,  A.,  mtgee,  1 ;  B.,  pchaser,  2.     Recite  lease  to  K.,  Recitals. 
mtgar,  settg  oat  the  peels  fuUy,  p.  357 ;  Mtge,  p.  858,  omittg  the  Mortgage. 
cortfor  paymt,  [&  it  was  by  the  same  indre  provd,  &c.,  set  out 

(c)  See  the  former  Act  (Lord  Cranworth's),  23  &  24  Vict.  c.  146,  ss.  11—  Statutory 
16, 32  and  33,  applying  to  mortgages  by  deed,  whether  legal  or  equitable,  po^®"  o* 
but  of  real  or  leasehold  property  only,  executed  between  the  28th  Aug.,  1860, 
and  the  end  of  1881 ;  and  the  latter  Act,  ss.  19 — 22,  and  67  (and  see  the 
definition  of  "mortgage,"  &c.,  in  s.  2),  applying  to  mortgages  by  deed, 
whether  legal  or  equitable,  of  any  property  real  or  personal,  executed  since 
1881.  The  statutory  provisions  are  subject  in  every  case  to  the  terms  of  the 
mortgage,  by  which  they  may  be  excluded  or  varied.  The  provisions  in  the 
Act  of  1860  as  to  mortgages  are  repealed  by  the  Act  of  1881,  but  with  a 
saving  as  to  deeds  previously  executed  (s.  71) ;  see  Be  Solomon,  40  Ch.  D. 
508.  A  mortgagee  selling  under  either  Act  is  empowered  to  give  receipts 
for  the  purchase-money,  and  the  purchaser  is  fully  protected  against  any 
irregularity  (for  want  of  notice  or  otherwise)  in  the  sale,  except  (it  is 
presumed),  where  he  has  express  notice  of  it;  see  Parkinson  v.  Hanburyj 
1  Dr.  &  Sm.  143 ;  Sehoyn  v.  Garfit,  38  Ch.  D.  273. 

Under  the  Act  of  1860,  s.  15,  a  mortgagee  selling  is  empowered  by  deed  to  Power  to 
convey  the  property  to  the  purchaser  for  all  the  estate  and  interest  which  convey, 
the  mortgagor  had  power  to  dispose  of,  except  that  in  the  case  of  copyholds 
the  beneficial  interest  only  is  to  pass;  this  has  been  held  to  enable  a 
mortgagee  of  leaseholds  by  demise  to  convey  the  whole  term;  Hiatt  v. 
Hillman,  19  W.  B.  694 ;  and  an  equitable  mortgagee  (by  deed)  to  convey 
the  legal  estate ;  Be  Solomon,  uhi  sup.  But  the  power  in  the  Act  of  1881  to 
convey  to  the  purchaser  (s.  21)  is  more  restricted,  being  confined  to  "  such 
estate  and  interest  as  is  the  subject  of  the  mortgage,"  and  does  not  enable 
an  equitable  mortgagee  by  deed  to  convey  the  legal  estate  vested  in  the 
mortgagor.  Be  Hodson,  35  Ch.  D.  668.     Both  Acts  in  terms  only  authorise 


(d)  As  to  the  effect  of  a  sale  by  a  first  mortgagee  to  the  mortgagor  on  a 
second  mortgage,  see  Otter  v.  Lord  Vaux,  6  De  G.  M.  &  G.  638 ;  and  as  to  the 
effect  in  the  like  case  of  a  sale  to  the  mortgagor's  trustee  in  bankruptcy,  see 
BeU  V.  Sunderland  Building  Society,  24  Ch.  D.  618.  A  second  mortgagee 
can  safely  purchase  from  a  first  mortgagee  selling  under  his  power  of  sale : 
Shaw  V.  Bunny,  33  Beav.  494,  2  De  G.  J.  &  S.  468 ;  Kirkwood  v.  Thompson^ 
2  De  G.  J.  &  S.  613. 

K.B. — VOL.    I.  G  G 
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PBw.  xrv'.  fully  thefoUg  clauses  of  the  power  of  sale,  the  authority  to  $eU  d 
convey,  the  declon  {if  any)  that  tlie  nominal  revon  of  the  Uasehdi, 
if  mtged  by  demise,  shd  be  held  in  trust  for  the  pchaser, 
the  clause  protectg  pchasers  from  irregularities  in  the  sale,  d 
the  rect  clause  {if  any)'] ;  Condonal  surrender  of  the  copyhds 
to  A.,  p.  862,  (a)  Agrmt  for  sale  by  mtgee,  p.  371,  saying 
as  to  the  leasehds,  ''  for  all  the  residue  now  to  come  of 
the  sd  term  thby  grted,  &  for  all  such  este  &  intt  in  the 

nominal  revon  of days  thby  reserved  as  the  sd  A-  is  entled 

to  or  has  power  to  assn  "  (b);  Apportionmt  of  pchase-moy  far 
stamp  duty  as  to  copyhds,  p.  874;  {Recital  as  to  mi/nimte, 
p.  874] :  NOW  THIS  INDRE  WITNETH  that  in  psuance  of 
the  sd  agrmt,  &  in  conson,  &c.,  the  sum  being  the  apportioned 
pchase-moy  for  the  freehds  dt  leasehds  (the  rect,  &c.)  the  sd  A. 
as  mtgee,  in  exercise  of  the  power  vested  in  him  by  virtue  of 
the  hinbfe  recited  indre  of  mtge    [&  the  statute  on  that 


Wit- 
nesaetb. 


As  to 
notice. 


Mines  and 
minerals. 


As  to  state 
of  mort- 
gage debt. 


assnrances  by  deed,  leaving  the  power  to  execute  dLstomary  assoranoee  of 
copyholds  to  implication. 

A  notice  to  pay  off  the  mortgage-money  preparatory  to  a  sale  cannot 
under  the  usual  power  be  validly  g^ven  till  after  default,  Selwyn  t.  Qaift, 
88  Ch.  D.  278.  As  to  what  is  a  sufficient  notice  where  the  equity  of  redemp- 
tion has  been  incumbered,  it  was  held  in  Hoole  v.  Smith,  17  Ch.  D.  4H 
where  notice  was  required  to  be  given  to  the  mortgagor  "or  his  assigns," 
that  notice  to  the  mortgagor  alone  was  insufficient ;  but  this,  as  it  seems, 
would  not  apply  to  the  power  in  the  Act  of  1860  (see  s.  13)  ;  and  as  regards 
the  Act  of  1881,  although  by  s.  20,  sub-s.  1,  notice  is  required  to  be  given  to 
"  the  mortgagor  or  one  of  several  mortgagors,"  and  by  s.  2  "  mortgagor," 
includes  all  persons  interested  in  the  equity  of  redemption,  difficulty  would 
rarely  arise,  having  regard  to  s.  67,  by  which  notices  may  be  served,  among 
other  modes,  by  being  left  at  or  affixed  to  the  mortgaged  premises. 

As  to  a  sale  by  a  mortgagee  to  a  company  in  which  he  is  a  shareholder, 
see  Farrar  v.  Farrars  Ld.,  40  Ch.  D.  895. 

The  Confirmation  of  Sales  Act  (25  &  26  Vict.  c.  108),  s.  2,  authorised 
trustees,  or  any  other  persoTis  authorised  to  dispose  of  land  by  way  qf  sdU,  to 
sell  the  land  apart  from  the  mines  and  minerals,  or  the  mines  and  minerals 
apart  from  the  land,  with  the  sanction  of  the  Court.  This  Act  was  repealed 
by  the  Trustee  Act,  1893,  and  re-enacted,  with  the  exception  of  the  words  in 
italics,  by  s.  44.  These  words  were  in  effect  re-ena<}ted  by  the  Trustee  Act 
(1893)  Amendment  Act,  1894  (57  &  58  Vict.  c.  10),  s.  3. 

(a)  If  the  sale  is  mckde  under  the  statutory  power  or  an  express  power 
of  sale  in  the  proper  form,  it  does  not  concern  the  purchaser  to  inquire 
into  the  state  of  tbe  mortgage  debt ;  and  a  recital  as  to  this  need  not  be 
inserted. 

(b)  If  the  mortgage  of  the  leasehold  was  by  assignment,  the  reference 
here  and  in  the  operative  part  to  the  nominal  reversion  left  in  the  mort- 
gagor will  of  course  be  omitted. 
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behalf,]   &  of  every  other  power  enablg  him  in  this  behalf,  prkc.  xiv. 

doth  hby  grt  &  convey  unto  the  sd  B.,  freeM  peels,  p.  377  owjotoi 

et  seq. :  Habendum  to  B.  in  fee,  p.  898,  free  from  equity  of  ^reo^oids, 

rednum,  p.  897 ;  AND  THIS  INDRE  FURTHER  WITNETH,  ^'^J^"' 

,        .  mortgage. 

that,  in  psuance  of  the  sd  agrmt,  &  for  the  conson  afsd,  the  sd  Further 

A.,  as  mtgee,  in  exercise,  &c.,  as  above,  doth  hby  assn  unto  the  witneaaeth. 

sd  B.,  All  &  singr  the  sd hds  &  premes  comprd  in  &  ^^JfJ^j 

demised  by  the  hinbfe  recited  indre  of  lease  ;  Habendum  to  B.,  leaseholds, 
his  exs,  ads,  &  assns,  for  all  the  residue  now  unexpired  of  the 

sd  term  of yrs  less days,  &  for  all  such  este  or  intt 

in  the  same  nominal  revon  of days  as  the  sd  A.  is  entled 

to  or  has  power  to  assn  (c)  free  from  equity  of  redTnon,  as  above, 

hu  sulrjt  to  rent  dk  covts  of  lease,  p.  896  :  AND  THIS  INDRE  Further 

ALSO  WITNETH  that  in  further  psuance  of  the  sd  agrmt,  &  ^**'*^**** 

in  conson,  &c.,  the  apportioned  pchase-moy  for  the  copylids  (the 

rect,  &c.),  the  sd  A,,  as  mtg^ee,  in  exercise,  &c.,  as  above,  doth  Covenaot 

hby  covt  with  the  sd  B.,  his  hrs  &  assns,  that  he,  the  sd  A.,  ^^^l^ 

his  hrs  or  assns,  will  immedly  after  the  exon  of  these  psnts,  at  copyholds. 

the  cost  of  the  sd  B.,  his  hrs  or  assns,  surrender  (d)  into  the 


(c)  This  would  pass  the  mortgagee's  equitable  interest  in  the  nominal   As  to 
reversion  under  the  declaration  of  trust  thereof  (if  any)  in  the  mortgage,   nominal 
and  also,  in  cases  to  which  the  Act  23  &  24  Vict.  c.  146,  s.  15,  applies,  the   re^'«»»o«- 
legal  interest  therein ;  see  above,  p.  449,  note.    If  the  mortgagee  has  a 

power  of  attorney  to  assign  the  nominal  reversion  to  a  purchaser,  and  the 
power  is  expressed  to  be  irrevocable,  he  can  do  so  notwithstanding  circom- 
stances  which  would  formerly  have  operated  as  a  revocation  (Conv.  Act, 
1882,  8.  8) ;  see  p.  180,  note.  This  applies  also  to  copyholds  covenanted  to 
be  surrendered  with  a  declaration  of  trust  till  surrender  and  a  power  of 
attorney.  If  the  mortgage  contains  the  device  for  enabling  the  mortgagee 
to  get  in  the  nominal  reversion  by  a  clause  empowering  him  to  appoint  a 
new  trustee  thereof  in  place  of  the  mortgagor,  and  to  make  a  vesting 
declaration  under  the  Trustee  Act,  1893,  repealing  and  (by  s.  12)  re-enacting 
the  Conv.  Act,  1881,  s.  34,  the  foUowing  should  be  added,  which  is  conceived 
to  be  effectual,  although  the  case  is  one  of  a  sole  trustee,  notwithstanding 
the  words  "  as  joint  tenants  "  in  the  Act. 

"And  in  psuance  of  the  power  or  proven  for  this  ppose  Appoint 
eontd  in  the  sd  indre  of  mtge  the  sd  A.  doth  hby  appt  the  sd  ^g"*,,*^"^ 

B.  to  be  a  tree  of  the  sd  nominal  revon  of  days  in  the  declaration 

place  of  the  sd,  mtgor,  &  in  psuance  of  the  power  or  provon  JJ^^-^j 
afsd,  &  of  the  statutory  provon  in  this  behalf  doth  declare  that  reversion, 
the  sd  nominal  revon  of  &  in  the  sd  leasehd  premes  shl  vest  in 
the  sd  B.  as  such  tree." 

(d)  This  of  course  implies  that  the  mortgagee  must  first  get  admitted  on   Mode  of 

o  o  2 
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FRier.  XIV.  hands  of  the  lord  or  lady  of  the  sd  manor,  copyhd  peels,  p.  877 
To oMof  ^^  *^<1'  t  ^^  THE  USE  of  the  sd  B.,  his  hrs  &  assns,  accdg  to  the 
parcbaaer.  custom  of  the  sd  manor  by  <fe  under  the  rents,  fines,  suits,  k 
services  due  &  of  rt  accustomed  for  the  same,  but  free,  &c., 
from  eqvity  of  redmon,  as  above.  If  the  mtge  of  the  Uasehdz  vcat 
effected  by  assnmty  d  A.  will  he  under  any  continuing  liabiUty 
(see  p.  248,  note  (A),  add  covt  by  B,  with  A,y  his  exs  <t  ads,  fcf 
indemnity  agst  rent  d  covts  of  lease,  p.  419;  [^Statutory 
acknowemt  by  A.  as  to  munimts,  p.  418,  see  p.  428,  note  (b)]. 
In  wits,  Ac, 


XV. 

n«o.  XV.  CONVEYANCE  of  Freeholds  by  Mortgagees  under  a 

Power  of  Sale.  A  Concise  Form  by  Supplesiental 
Deed  (a)  without  Recitals.  Variation  where  the  Sde 
is  made  under  the  Statute  of  1860  or  1881  (6). 

Parties,  A.  &  £.,  mtgees  (hinafter  called  the  vendors),  1 ; 
C,  pchaser  (hinafter  called  the  pchaser),  2 ;  supplemtl  to  an 
indre  of  mtge  dated,  &c.,  &  made,  &c.,  WITNETH  that  in 
conson,  &c.  (the  rect,  &c,),  the  vendors,  as  mtgees  in  exercise 
of  the  power  conferred  on  them  by  the  above-mentd  indre  of 
mtge,  [&  the  statute  in  that  behalf],  &  of  every  other  power  in 
this  behalf  them  enablg,  do  resply  hby  grt  unto  the  pchaser, 
peels,  p.  877  et  seq. ;  Habendum  to  pchaser  in  fee,  free  from 
mtge,  p.  895,  form  viii.     In  wits,  &c. 


conveying     the  conditional  surrender^   unless   the   mortgagor's  conconrenoe  can  be 

copyholds,     obtained,  and  there  are  no  subsequent  surrenders  on  the  Ck>urt  rolls,  in 

which  case  the  fine  on  the  mortgagee's  admittance  may  be  saved  by  ywatiing 

the  conditional  surrender  and  procuring   a   surrender  direct  from  the 

mortgagor  to  the  purchaser. 

(a)  See  p.  849,  note. 

(b)  See  p.  449,  note  (c). 
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XVI. 

CONVEYANCE  of  Freeholds  by  Executors  of  a  Mort-   prbc.  xvu 
GAGBE,  under  an  Express  Power  of  Sale.     Varia- 
TiONS  where  there  ha$  been  a  Further  Charge  and 
Transfer  of  the  Mortgage,  and  where  the  mortgagee 
having  died  before  1882  his  Heir  concurs  (c). 

Parties,  A.  it  B.,  exs  of  mtgee  or  transferee,  1 ;  [C,  fcr  of 
mtgee  or  transferee,  2 ;]  D.,  pchaser,  3.  Recite  the  mtge,  settg  Redtah. 
out  the  power  of  sale  {if  any),  namely,  the  authority  to  sell  dt 
convey,  [the  provon  as  to  hr  of  mtgee  joing  in  convce,']  the  clause 
protectg  pchaser s,  dc  the  rect  clause  (if  any),  [cf  if  the  mtge  has 
been  transferred,  add  the  clause  {if  any),  declarg  that  the  power 
may  be  exercised  by  any  one  capable  of  givg  a  dischge  for  the 
vttge-moy,  recite  the  further  chge  {if  any),  and  transfer,  p.  854] : 

And  whas  the  sd,  mtgee  or  transferee,  died  on  the day  of  Will  of 

,  havg  by  his  will  dated  the day  of appted  the  '^''^'^^^^ 

sd  A.  &  £.  exs  thof ,  who  duly  proved  the  same  on  the day 

of  ,  in  the Ct  of  :  [And  whas  the  sd,  mtgee  or  Intesucy 

transferee  died  intestate  as  to  the  legal  este  in  the  sd  mtged  "taJe^ 
premes,  &  left'  the  sd  C.  his  eldest  son  &  hr  at  law]  :  Agrmtfor  mortga^ 
sale,  p.  370 :  NOW  THIS  INDRE  WITNETH  that  in  psuance,  ^^'*^* 

&c.,  &  in  conson  of  the  sum  of  £ now  pd  by  the  sd  D.  to  ne^aeth. 

the  sd  A.  &  £.  (the  rect,  &c.))  [the  sd  C,  as  tree  by  the  diron  Grant, 
of  the  sd  A.  &  B.,  doth  hby  grt  &],  the  sd  A.  &  B.  as  mtgees, 
in  exercise,  &c.,  see  p.  450,  do  hby  grt  &  confirm  unto  the  sd 
D.,  peels,  p.  377  et  seq. ;  Habendum  to  D.  in  fee,  free  from  equity 
of  redmon,  p.  S97,  form  xvn.,  if  there  lias  been  a  further  chge  d: 
transfer,  say,  "  indres  of  mtge  &  further  chge  &  transfer,  or 
eir  of  them."     In  wits,  &c. 

(c)  If  the  mortgagee  died  before  1882,  his  heir  or  devisee  of  mortgage  Devolution 
estates  mTist  concur,  notwithstanding  the  Vendor  and  Purchaser  Act  of  <>'  mort- 
1874.  8.  4,  Re  White,  29  W.  R.  820 ;  if  he  died  since  the  Slst  Dec,  1881,  the  ^^^  ^* 
legal  estate  necessarily  vestb  in  and  wiU  be  conveyed  by  his  personal  repre- 
sentatives under  the  Gonv.  Act,  1881,  s.  30 ;  see  p.  446,  note. 
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PKIC.   XVII. 


Recitals. 


Mortgage 
of  life 
estate,  &c. 


Sale  of 
■ettled 
estates. 


XVII. 

CONVEYANCE  by  surviving  mortgagees  under  a  poicer  of 
sale  of  Life  Interests  in  Bealty  and  Personalty  and 
Policies  (a). 

Parties,  A.  &  B.,  vitgees,  1 ;  C,  pchaser,  2.     Whas  by  an 
indre,  &c.,  the  sd  E.,  mtgor,  bargained,  sold,  &  demised  his 

este  for  life  under  the  will  of.  Y.,  deced,  in  the  &  hds 

specified  in  the  1st  &  2nd  pts  of  the  Ist  schdle  hto,  the  freehd 
&  inhance  whof  was  then  subjt  to  the  anny,  mtges,  &  chges 
specified  in  the  1st  &  2nd  pts  of  the  2nd  schdle  hto,  to  the  sd 
A.,  &  B.,  &  D.,  their  exs,  ads,  &  assns,  for  the  term  of  99  yrs 
from  the  day  next  bfe  the  date  of  the  indre  now  in  recital,  if 
the  sd  K.  shd  so  long  live,  &  the  sd  E.  thby  assned  his  life 
intt  in  the  divds  &  annl  income  of  the  stks,  funds,  shares,  & 
sees  subjt  to  the  trusts  of  an  indre  of  settlemt,  &c.,  &  specified 

in  the schdle  to  the  indre  now  in  recital,  &  also  the  sevl 

pols  of  assurce  on  the  life  of  the  sd  E.,  the  parlars  whof  are 
specified  in  the  4th  schdle  hto,  to  the  sd  A.,  B.,  &  D.,  their 
exs,  ads,  &  assns,  by  way  of  mtge,  to  secure  the  repaymt  to  the 
sd  A.,  B.,  &  D.,  or  the  survors  or  survor  of  them,  or  the  exs 

or  ads  of  such  survor,  their  or  his  assns,  of  the  sum  of  £ , 

togr  with  intt  thron  after  the  rate  &  on  the  day  thrin  mentd, 
&  it  was  thby  provd,  d-c,  recite  the  clauses  of  the  power  ofsaU, 
if  any,  as  in  Prec.  XVI.  {oniittg  the  proton  for  the  heir  concurrg)^ 
dcjt  acct  clause,  if  any  (6) ;  And  whas  in  exercise  &  psuance  of 
certn  powers  of  sale  &  provons  contd  in  the  sd  will  of  the  sd  Y., 

the  &  hds  specified  in  the  2nd  pt  of  the  sd  let  schdle  hto 

have  been  sold,  &  the  pchase-moys  have  been  apphed  in  the 
dischge  of  the  incumbces  specified  in  the  2nd  pt  of  the  sd  2nd 
schdle  hto,  &  in  the  pchase  of  £ Stk,  in  the  names  of  L. 

(a)  As  to  the  effect  of  an  alienation  by  a  tenant  for  life  of  real  estate, 
of  his  life  estate,  on  his  powers  under  the  Settled  Land  Act,  1882,  see  ii^ra, 
p.  456  et  teg.  Notice  of  this  deed  should  be  given  to  the  trustees  of  the 
settlement,  and  the  insurance  office;  as  to  the  latter,  see  the  Policy  of 
Assurance  Act,  1867^  and  as  to  the  necessity  of  stamping'  the  deed,  the  Stamp 
Act,  1891,  s.  118. 

(6)  See  p.  449,  note  (c).  An  express  power  of  sale  would  be  necessaiy  as 
to  personalty  before  1882,  as  the  power  in  Lord  Cranworth's  Act  would  not 
apply.    As  to  the  joint  account  clause^  see  Conv.  Act,  1881,  s.  61. 


PRECEDENTS.  455 

&  M.,  the  pent  trees  of  the  sd  will :  And  whas  the  stks,  funds,  prbo.  zyd. 
shares,  &  sees  now  subjt  to  the  trusts  decld  by  the  sd  indre  of  j^^^. 
settlemt,  &  representg  the  stks,  funds,  shares,  &  sees  specified  ™®'^^®^ 

in  the  schdle  to  the  hinbfe  recited  indre  of  mtge,  are  personalty. 

specified  in  the  3rd  schdle  hto  :  Recite  death  of  D. :  And  whas  Agreement 
the  sd  A.  &  B.  have,  in  exercise  of  the  power  of  sale  conferred  ^"^  ^^' 
on  them  by  the  sd  indre  of  mtge  [&  the  statute  in  that  behalf], 

agrd  with  the  sd  C.  for  the  sale  to  him  for  the  sum  of  £ , 

of  the  hds  specified  in  the  1st  pt  of  the  sd  1st  schdle  hto,  &  the 

sd  sum  of  £ Stk,  &  any  hds,  stks,  funds,  shares,  or  sees, 

wch,  by  virtue  of  the  powers  or  provons  contd  in  the  sd  will, 
may  at  any  time  hrafter  be  substituted  for  the  same  hds  &  Stk 
resply,  subjt  to  the  anny,  mtges,  &  chges  specified  in  the  sd 
1st  pt  of  the  sd  2nd  schdle  hto,  for  the  residue  now  unexpired 
of  the  sd  term  of  99  yrs,  if  the  sd  K.  shd  so  long  live :  And 
also  the  life  intt  of  the  bd  K.,  in  the  divds  &  annl  income  of 
the  stks,  funds,  shares  &  sees,  the  parlars  whof  are  specified 
in  the  sd  Srd  schdle  hto,  &  in  the  stks,  funds,  shares,  &  sees 
wch,  by  virtue  of  the  powers  &  provons  of  the  sd  indre  of 
settlemt,  may  hrafter  be  substituted  for  the  same,  &  also  the 
sevl  pols  specified  in  the  4th  schdle  hto,  &  the  moys  assured 
thby  resply :  NOW  THIS  INDRE  WITNETH  that  in  psuance,  wit- 
&c.,  &  in  conson,  &c.  (the  rect,  &c.,)  the  sd  A.  &  B.,  as  mtg^ees  '»««^*'^- 
in  exercise  of  the  power  or  authority  conferred  on  them  by  the 
sd  recited  indre  of  mtge  [&  the  statute  in  that  behalf],  &  of 
every  other  power  or  authority  in  this  behalf  them  enablg,  do 
resply  hby  grt  &  assn  unto  the  sd  C. :  1st,  All  &  singr  the  Grant 

k  hds  specified  in  the  sd  1st  pt  of  the  sd  1st  schdle  hto : 

2ndly,  All  that  the  sd  sum  of  £ Stk  :  Srdly,  All  &  singr  Freeholds. 

the  hds,  stks,  funds,  shares,  &  sees  wch,  by  virtue  of  any  of 
the  powers  or  provons  of  the  sd  will  of  the  sd  Y.,  may  at  any 
time  hrafter  be  substituted  for  the  sd  hds  specified  in  the  1st 
pt  of  the  sd  1st  schdle  hto,  or  any  of  them,  or  for  the  sd  sum  of 
stock  or  any  pt  thof,  &  the  rents,  profits,  divds,  &  income  of 
the  same  respive  premes,  1st,  2ndly,  &  Srdly,  hinbfe  mentd : 
To  hold  all  the  sd  premes  hby  assned  Unto  the  sd  C,  his  exs,  Habea- 
ads,  &  assns,  subjt  to  the  anny,  mtges,  &  chges  specified  in  the    "™' 
sd  1st  pt  of  the  sd  2nd  schdle  hto,  for  the  residue  now  unex-  chaser, 
pired  of  the  sd  term  of  99  yrs,  if  the  sd  K.  shl  so  long  live, 
free  &  dischged  from  the  ppal  moys  &  intt  seed  by,  &  all  claims 
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puo.  XVII. 


Wit- 

neneth. 

Aangn- 
ment. 


&  demands  under,  the  sd  indre  of  mtge :  AND  THIS  INDBE 
ALSO  WITNETH  that  in  psuance,  &c.,  &  for  the  consonafsd, 
the  sd  A.  &  B.  as  mtgees  in  further  exercise  of  the  power  or 
authority  afsd,  do  resply  hby  assn  unto  the  sd  G. :  Ist,  All 
THAT  the  life  intt  of  the  sd  E.,  in  the  sd  stks,  funds,  shares,  & 
Penonaitj.  secs  specified  in  the  sd  8rd  schdle  hto,  &  in  any  moys,  siks, 
funds,  shares,  &  secs  hrafter  representg  or  substituted  for 
the  same,  or  any  of  them,  or  any  pt  thof  resply,  &  the 
intt,  dvids,  &  annl  income  of  the  same  respive  premes,  & 
2ndly,  All  those  pols  of  assurce  specified  in  the  sd  4th 
schdle  hto,  &  all  moys  assured  by,  or  to  become  payable  under 
the  same  resply :  To  hold  all  the  sd  premes  lastly  hby  assned 
Unto  the  sd  C,  his  exs,  ads,  &  assns  absolutely,  free  & 
dischged,  &c.,  as  above.     In  wits,  &c. 


Polieies. 


Haben 
dum. 


To  pur- 
chaser. 


[^Four  Schdles,^ 


ProTisions 
of  Settled 
Land  Acts 
as  to  sales. 


What  is  a 
settlement 
within  tho 
Act. 


Act  of 
1890. 


NOTE  ON  SETTLED  LAND  ACTS. 

As  many  of  the  foUowing  precedents  are  based  on  or  affected  by  th 
Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38),  it  wiU  be  convenient  to 
insert  here  a  short  notice  of  the  provisions  of  that  Act,  and  the  Amending 
Acts  of  1884  (47  &  48  Vict.  c.  18),  1887  (50  &  51  Vict.  c.  30).  1889  (52  &  53 
Vict.  c.  36),  and  1800  (53  &  54  Vict.  c.  69),  and  the  decisions  and  varioas 
points  arising  thereon,  relative  to  sales. 

By  s.  2,  snb-s.  1,  the  Act  applies  to  all  settlements  both  past  and  fatnre 
of  "land,"  (which  includes  land  of  any  tenure  and  incorporeal  heredita- 
ments), or  any  estate  or  interest  in  land,  whether  effected  by  deed  or  wiU  or 
otherwise,  and  whether  by  one  or  several  instruments ;  and  a  settlement  for 
the  purposes  of  the  Act  means  an  instrument  or  instruments  under  or  by 
virtue  of  which  the  land  "  stands  for  the  time  being  limited  to  or  in  tmst 
for  any  persons  by  way  of  succession ; "  but  by  sub-s.  4,  the  question 
whether  the  land  is  settled  for  the  purposes  of  the  Act  is  to  be  "  governed 
by  the  state  of  facts  and  the  limitations  of  the  settlement  at  the  time  of  the 
settlement  taking  effect."  This  definition  closely  follows  that  of  the 
Settled  Estates  Act,  1877,  and  the  words  "taking  effect"  in  sub-s.  4, 
evidently  mean  as  in  that  Act,  "coming  into  operation"  (see 3  Dav.  Free, 
p.  523,  note).  See  aJse  Vine  v.  Baleigh,  [1896]  1  Ch.  37;  Bates  v.  Kederton, 
[1896]  1  Ch.  159  J  Re  Pococh  and  Pranherd,  [1896]  1  Ch.  302.  By  s.  4  of  the 
Act  of  1890,  any  instrument  whereby  a  tenant  for  life  in  consideration  of 
marriage  or  by  way  of  family  arrangement  makes  an  assignment  of  or  charge 
upon  his  estate  or  interest  under  the  settlement  (not  being  a  security  for 
money  advanced),  is  to  be  deemed  one  of  the  instruments  creating  the 
settlement,  and  not  an  assignment  for  value  within  s.  50  of  the  Act  of  1882 
(as  to  which  see  infra).  Re  Aileshury  Settled  Estates,  42  W.,B.  45.    This 


PRECEDENTS.  457 

wonld  apply  to  the  common  case  where  the  tenant  for  life  charges  his  life 
estate,  on  a  re-settlement  or  otherwise,  with  a  provision  for  his  eldest  son. 

Where  interests  taken  nnder  a  settlement  have  afterwards  been  made  Derivatiro 
the  subject  of  derivatiye  settlements,  the  original  settlement  alone,  so  long  settle- 
as  it  lasts,  is  the  settlement  for  the  purposes  of  the  Act  (Be  Knowles,  27  Gh.  ^^^^ 
D.  707 ;  £e  Wrtghfs  Trustees  and  Marshall,  28  Ch.D.  08)  ;  and  in  the  common 
case  of  a  settlement  by  father  and  son,  after  a  disentail,  preserring  the 
father's  old  life  estate,  it  has  been  considered  that  the  two  settlements  are 
for  all  the  purposes  of  the  Act  distinct  (except  in  a  case  coming  within  s.  4 
of  the  Act  of  1890)  ;  and  that  as  soon  as  the  original  settlement  is  spent  and 
there  ceases  to  be  a  statutory  tenant  for  life  thereunder,  the  re-settlement 
alone  becomes  the  settlement,  so  that  any  family  charges  subsisting  under 
the  old  settlement  can  no  longer  be  overriden  by  an  exercise  of  the 
statutory  powers.  However,  in  the  recent  case  of  Re  Ailesbury  and  Ivea^h,  CompGand 
[1898]  2  Ch.  345,  a  different  view  was  taken,  and  it  was  considered,  having  wttlo- 
regardtothe  statutory  definition  of  "settlement,"  that  a  series  of  settle-  ™®°**« 
ments  and  resettlements  of  entailed  estates  by  father  and  son  of  the  usual 
type  constituted  together  a  "compotmd"  settlement,  although  the  then 
subsisting  limitations  arose  under  the  last  settlement  alone  (those  of  the 
prior  settlements  having  run  out),  on  the  ground  that,  having  regard  to  s.  2, 
sub-B.  4,  the  point  of  time  to  be  looked  to  in  determining  the  question 
whether  there  was  a  settlement  in  each  case  was  the  date  of  the  settlement 
and  not  the  present  time  ;  and  it  was  accordingly  held  that  upon  trustees  of 
the  compound  settlement  being  appointed  by  the  Ck)urt  to  receive  the 
purchase-money,  the  sale  and  conveyance  by  the  tenant  for  life  under  the 
last  re-settlement  would  overreach  all  the  family  charges  which  were 
subsisting  under  the  prior  settlements.  It  will  be  noted  that  this  decision 
only  applies  where  at  the*time  of  the  re-settlement  there  was  a  "  succession 
of  estates  "  still  subsisting  under  the  prior  settlement  which  was  kept  alive, 
and  not  to  a  case  where  the  fee  simple  had  previously  come  into  possession ; 
since  in  the  latter  case  there  never  was  a  "  succession  of  estates  "  under  the 
two  settlements  taken  together.  The  decision  in  Re  Ailesbury  and  Iveagh  has 
been  much  oonvassed,  and  it  is  not  safe  to  act  upon  it.  See  Wolstenholme, 
C.  A.  289 ;  37  Solor.  J.  336.  Notwithstanding  the  existence  of  such  a  compound 
settlement,  it  is  beyond  question,  having  regard  to  the  previous  decisions  on 
the  Act  and  the  uniform  practice,  that  the  original  settlement,  so  long  as 
there  is  a  tenant  for  life  thereunder,  remains  the  only  settlement ;  and  also 
that  the  second  settlement,  when  the  limitations  thereof  have  come  into 
possession,  may  still,  even  if  the  decision  is  correct,  at  the  option  of  the  tenant 
for  life,  be  treated  as  the  only  settlement,  so  that  capital  money  may  be  paid 
to  the  trustees  of  that  settlement,  although  in  that  case  the  old  family 
charges  would  not  be  overreached ;  or  in  order  to  overreach  those  charges, 
(according  to  Re  Ailesbury  and  Iveagh  if  it  applies)  the  purchase-money  may 
be  paid  to  trustees  appointed  by  the  Court  of  the  compound  settlement.  It 
seems  clear  that  s.  4  of  the  Act  of  1890  would  not  have  the  effect  of  creating 
a  compound  settlement,  so  as  to  affect  the  powers  of  the  trustees  under  the 
original  settlement ;  a  charge  coming  within  that  clause  being  in  the  same 
position  as  if  it  had  been  contained  in  the  original  settlement,  and  the 
enactment  having  the  same  effect  as  the  overreaching  clause  commonly 
inserted  in  re-settlements  by  father  and  son. 

Where  two  estates  are  settled  by  different  instruments  to  the  same  uses  Settlement 

the  question  arises  whether  the  two  instruments  constitute  one  Settlement  ^^  ^^^ 

estates  by 
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kocording  to  the  deBnition.  The;  appear  to  be  so  far  distmct  that  capital 
moiie;  arising  under  the  first  settlemeat  cannot  be  applied  aa  capital  monej 
ansitiK  nnder  the  second  settlement ;  on  the  other  hiuad  they  ao  far  cca- 
Btitute  one  aettlement  that  capital  monej  arising  under  the  seoond  settle- 
ment can  be  iqipUed  as  capital  money  ariaing'  under  the  first  Kttlemeat  in 
oases  where  the  uses  of  the  second  settlement  are  declared  by  reference  to 
the  first  settlement,  Re  Mundy,  [IS91]  1  Ch.  399,  and  where  though  the  ui«s 
are  not  declared  by  reference  and  although  originally  different  hare  in  tha 
event  become  identical,  Et  Byng,  [1892]  2  Ch.  219.  As  to  the  qaestion 
whether  lands  settled  to  different  nses  by  the  same  instniment  are  com- 
priaed  in  different  aettlementfl  within  the  meaning  of  the  Act,  see  ft 
Btainford,  43  Cb.  D.  84;  Be  Frewe,  [1894]  1  Ch.l. 

The  Act  cannot  be  excluded  or  controlled  by  the  settlement,  b.  51 ;  and 
has  been  held  to  override  a  proTioua  private  Act  {Re  Cfcoyior,25  Ch.D.651)i 
and  the  statutory  powers  of  the  tenant  for  life,  as  they  override  the  settle- 
ment, are  not  affected  by  an  action  for  the  administratiou  of  the  trusts  by 
the  Court  (Cardigan  v.  Curton  Hmce,  30  Ch.  D.  531). 

The  powera  of  the  Act  are  vested  in  the  tensat  for  life,  as  defined  bj  s, ! 
(5) ;  namely,  tlie  person  beneficially  entitled  to  the  "  poaaeaeion  or  receipt  rf 
the  rents  and  profits"  of  the  settled  land,for  his  life  i  and  any  other  limited 
owner  as  defined  by  a.  5S,  where  his  estate  ia  "  in  possession."  "  Possessioii " 
in  s«.  2  (S)  and  &»  is  to  be  read  as  contra-distingaished  from  "  remainder" 
or  "reversion"  (Ks  Atkinton,  31  Ch.  D.  677);  so  that  it  is  immaterial 
whether  the  tenant  for  life  is  in  poaseaaion  personally  or  by  hia  trustee,  or 
(in  the  case  of  an  infant)  his  guardian  (Be  Morgan,  24  Ch.  D.  114,  116) ;  or 
by  a  receiver  appointed  by  the  Coort,  Bnt  a  minority  clause  by  wliich  the 
trustees  are  empowered  to  apply  at  their  discretion  all  or  any  part  of  the 
rents  for  the  maintenance  of  an  infant,  and  to  accumulate  the  rents  retained 
for  the  benefit  in  certain  events  of  othvr  persons,  would  prevent  the  infant 
from  being  entitled  "to  the  poaseaaion  or  receipt  of  the  rents  and  profita," 
see  Re  Atkititim,,  ubt  tup..  Re  Hoi-m,  39  Ch.  D.  84 ;  and  a  tenant  for  life  whose 
estate  is  subject  to  an  oat  and  ont  trust  for  acoumulation  of  the  whole  rents 
during  a  fixed  term  so  as  to  be  added  to  corpus,  has  not  an  estate  in 
possession  within  the  Act,  Re  Strangwayi,  34  Ch.  D.  423,  but  if  he  vould 
be  entitled  to  the  surplus  rents,  if  any,  he  is  in  possession  within  the 
meaning  of  the  Act  though  there  are  none.  Re  Jones,  2G  Ch.  D.  73lj;  Ri 
Clitheroe,  28  Ch.  D.  378,  31  ib.  135.  See  also  Vine  v.  BaUigh,  [1896]  1  Ch.  37. 
i(,D         The  definition  of  tenant  for  life  clearly  excludes  the  application  of  tiie  Act 

to  a  settlement  of  a  reversion,  iintil  it  fails  into  possussion. 

,  not        The  powers  of  the  tenant  for  life  are  not  affected   by  the  existence  of 

t  by    inoombrances  on  the  settled  land,  or  on  bis  life  estate,  whether  created  by 

the  settlement  or  otherwise  (s.  2  <7),  and  s.  60  (1,  4)  ),  e.g.,  a  mortgage,  or  a 

'^         charge  of  jointure  or  portions  seo'jred  by  a  term  or  otherwise  under  the 

same  or  a  prior  settlement  (see  aa  to  the  latter,  s.  20  (2))  ;  although  the 

whole  of  the  rents  may  be  absorbed  by  expenses  and  interest  (Bi  Ji»ui,24 

Ch.  D.  583 ;  26  Ch.  D.  736).     So  also  a  trust  for  accnmulation  of  the  rents 

for  diacharging  incumbranoee,  which  may  at  any  time  cease  or  be  pat  an  end 

to  by  the  tenant  for  life  bj  paying  off  the  chargea,  does  not  affect  his  power* 

(.see  a.  58,  aub-s.  1  (vi.)  ;  Re  CiitkeToe,  28  Ch.  D.  378 ;  31  Ch.  D.  133  ;  WiUiam 

V,  Jenkine,  [1893]  1  Ch.  700) ;  and  it  follows  that  his  powera  would  not  be 

iJtectod^yi  mortgagee  taking  possesaion. 

■"■  '■' '  — ' — ' — ' — '  not  to  eieroiae  hi> 
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powers  (b.  50  (1,  2)) ;  but  he  cannot  exercise  them  to  the  prejudice  of  an  life  cannot 
assi^ee  or  incumbrancer  on  his  life  estate  without  the  latter*s  consent,  with  assign 
a  saving  as  to  ordinary  rack-rent  leases  (s.  50  (3))  ;  (see  Be  Sebright,  33  Gh.  Vo^ren. 
D.  429) ;  but  this  is  subject  to  the  modification  made  by  s.  4  of  the  Act  of 
1890  (see  aboye);   as  to  a  person  haying  merely  a  rentcharge,  see  Re 
AiUsbury  and  Iveagh,  [1893]  2  Ch.  345,  discussed,  37  Solor.  J.  336. 

The  Act  (s.  2  (5),  and  s.  58),  applies  to  the  following  limited  owners  when  To  what 
entitled  in  "  possession,"  yiz.,  1.  A  tenant  for  his  own  life.    2.  A  tenant  in  hmited 
taiL    3.  A  tenant  in  fee  simple  subject  to  an  executory  gift  or  limitation  T"T*" 
oyer  in  any  eyent.    4.  A  person  entitled  to  a  base  fee,  including  a  tenant  for  applies, 
life  thereof,  JBe  Morshead,  W.  N.  1893,  180.    5.  A  tenant  for  years  deter- 
minable on  life  other  than  a  lessee  at  a  rent.    6.  A  tenant  pur  autre  vie,  with 
the  like  exception.    7.  A  tenant  for  his  own  or  any  other  life,  or  for  years 
determinable  on  life,  whose  estate  is  liable  to  cease  during  the  life  or  to  be 
defeated  by  an  executory  gift  oyer  (see  Be  Morgan,  24  Ch.  D.  114,  and  the 
peculiar  case  of  Re  Hazle,  26  Ch.  D.  428,  29  Ch.  D.  78),  or  is  subject  to  a 
trust  for  accumulation  (see  Be  Clitheroe,  28  Ch.  D.  378 ;  31  Ch.  D.  125 ;  Be 
Strangways,  34  Ch.  D.  423).    8.  A  tenant  in  tail  after  possibility  of  issue 
extinct.     9.  A  tenant  by  the  curtesy  (see  the  Amendment  Act  of  1884,  s.  8)  ; 
and  10.  A  person  entitled  to  the  rents  under  a  trust  for  payment  thereof  to 
him  during  his  own  or  any  other  life,  whether  subject  to  expenses  of 
management  or  not,  or  until  sale  or  until  forfeiture  on  bankruptcy  or  other 
event.  Be  Poeock  and  Prankerd,  [1896]  1  Ch.  302. 

Where  there  are  two  or  more  persons  entitled  concurrently  as  tenants  in   As  to 
oonmion  or  joint  tenants  or  otherwise,  they  together  constitute  the  tenant  persons 
for  life,  s.  2  (6).    In  Be  Atkinson,  30  Ch.  D.  605  j  31  Ch.  D.  577,  it  was  held  entitled 
that  the  common  trust  creating  a  life  estate  protected  against  bankruptcy,   ^^°^°^' 
&c.,  by  means  of  a  discretionary  trust  for  the  application  of  the  income  for 
the  benefit  of  all  or  any  exdusiyely  of  specified  objects  for  the  time  being  in 
esse,  did  not  under  this  clause  or  s.  58  constitute  the  objects  pro  tern,  of  the 
trust  a  compound  tenant  for  life  within  the  Act. 

The  Act  applies  to  a  settlement  of  an  undiyided  share,  s.  2  (10,  i),  and  As  to 
where  the  settlement  comprises  an  undivided  share,  or  where  under  the  undivided 
settlement  the  land  has  come  to  be  held  in  undivided  shares,  the  tenant  for  Bhares. 
life  of  a  share  may  join  in  the  exercise  of  the  statutory  powers  with  the 
owners  of  or  persons  haying  power  of  disposition  over  the  other  shares,  s.  19. 
In  Be  Collinge,  3U  Ch.  D.  517,  where  under  the  settlement  the  land  had  come 
to  be  held  in  undivided  shares,  one  of  which  remained  in  settlement,  it  was 
held  that  the  tenant  for  life  of  the  latter  share  could  not  sell  without  the 
ooncurrence  of  the  owner  of  the  other ;  but  this  clearly  could  not  apply  to 
the  case  of  a  settlement  originally  comprising  only  an  undivided  share,  the 
other  share  being  held  under  a  distinct  title.  It  may  here  be  mentioned 
that  where  there  are  several  concurrent  owners  entitled  in  possession  under 
the  same  settlement,  it  is  conceived  that  they  must  all  join  in  an  application 
for  sale  under  the  Settled  Estates  Act,  1877  (see  s.  23),  the  dispensing 
powers  given  by  ss.  25-28  having  reference  only  to  remaindermen  (see  s.  24)  ; 
and  that  the  orders  in  Be  Dryden,  50  L.  J.  Ch.  752,  and  JRe  Thorp,  W.  N.  1876, 
251,  were  therefore  ultra  vires, 

A  tenant  for  life  (which  in  the  Act  and  in  the  following  remarks  includes   power  of 
other  limited  owners  having  the  powers  of  one)  is  by  the  Act  inyested  with   sale, 
very  large  powers  of  selling  "  the  land  or  any  easement  right  or  priyilege 
over  or  in  relation  to  the  isame  "  (s.  3  (i))  ;  which  includes  power  to  create 
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and  sell  to  an  adjoining  landowner  an  easement  or  right  OTer  the  settled 
land ;  but  it  is  a  question  whether  it  authorises  the  release  and  exiangnish- 
ment  of  an  existing  easement  or  right  held  with  and  annexed  to  the  settled 
land,  over  adjoining  land. 

As  to  sales  or  grants  in  fee  for  a  rentcharge,  see  s.  10,  and  the  Act  of  1890, 
E.  9,  and  the  Small  Holdings  Act,  1892,  55  &  56  Vict.  c.  31,  ss.  12, 13. 

The  power  of  sale  includes  power  to  enfranchise  copyholds  or  freeholds  held 
of  a  settled  manor  (s.  3  (ii));  and  see  the  Copyhold  Act,  1894,  repealing  and  by 
88. 2G,  34,  35  replacing  the  Copyhold  Act,  1887, 88. 24, 25, 26,  as  to  expenrcs  and 
enabling  the  lord  of  the  manor  in  certain  cases  to  give  receipts  for  the  com- 
pensation money  although  his  estate  in  the  manor  may  be  only  a  limited  one. 

The  sale  must  be  at  the  best  price  that  can  reasonably  be  obtained  (s.  4 
(1)) ;  but  as  to  sales  for  purpose  of  artizans'  dwellings,  see  53  Jc  54  Vict 
c  70,  s.  74,  and  as  to  small  holdings,  see  the  Small  Holdings  Act,  1892,  ss.  12, 
13.  The  Act  gives  the  usual  subsidiary  powers  (s.  4  (3, 4, 5)),  and  authorises 
the  making  of  reservations  or  imposition  of  restrictions  "  with  respect  to 
building  on  or  other  user  of  the  land,  or  mines  or  minerals,  or  for  the  purpose 
of  the  more  beneficial  working  thereof  or  with  respect  to  any  other  thing  to 
be  made  binding  so  far  as  the  law  permits  by  covenant,  condition,  or  other- 
wise, on  the  tenant  for  life  and  the  settled  land  or  any  part  thereof,  or  on 
the  other  party  and  any  land  sold  to  him  "  (s.  4  (6))  ;  and,  on  a  sale  for 
building  purposes,  to  appropriate  and  lay  out  roads,  &c.,  with  sewers,  tc  (s. 
16) ;  and  also  power  to  sell  the  surface  without  the  mines  and  minerals  (as 
defined  by  s.  2  (10,  iv.)) ;  and  vice  versd,  with  or  without  a  reservation  or 
grant  of  powers  of  working,  easements,  &c.  (s.  17  (1)). 

On  a  sale  of  an  estate  with  the  timber  on  it,  the  tenant  for  life,  though 
empowered  to  cut  and  sell  timber  for  his  own  use,  is  not  entitled  to  the  price 
of  the  timber  ;  Be  Llewellin,  37  Ch.  D.  317,  above  p.  248,  note  (6). 

"  The  principal  mansion  house  and  the  pleasure  grounds  and  park  and 
lands  usually  occupied  therewith,"  cannot  be  sold  or  exchanged  without  the 
consent  of  the  "  trustees  of  the  settlement "  (as  defined  by  the  Act ;  see 
infra),  or  an  order  of  Court  (see  s,  10  of  the  Act  of  1890,  substituted  for  s.  16 
of  the  original  Act)  ;  but  where  the  house  is  usually  occupied  as  a  farmhoose, 
or  the  house  and  grounds,  &c.,  usually  occupied  therewith  do  not  exceed  25 
acres,  the  house  is  not  to  be  deemed  a  principal  mansion  house.  As  the  Act 
overrides  the  settlement,  the  Court  may  order  a  sale  of  the  mansion  house, 
though  expressly  negatived  by  the  settlement  {Be  Brown,  27  Ch.  D.  179). 
As  to  the  considerations  which  should  guide  the  Court  in  consenting  to  a 
sale  of  the  mansion  house,  &c.,  or  the  reverse,  see  Bruce  v.  Ailesbury,  [1892] 
I  Ch.  506,  A.  C.  356,  The  word  "principal "  does  not  of  course  imply  that 
there  should  necessarily  be  a  second  mansion  or  house.  The  clause  would  in 
many  cases  prevent  the  sale  under  the  Act,  unless  the  requisite  consent  weie 
obtained,  of  outlying  parts  of  the  estate  intermixed  with  small  portions  ol 
wood  or  coppice  usually  kept  in  hand  and  "  occupied  with  *'  the  mansion. 
It  would  also  apply  to  land  which  has  been  usually  occupied  with  the  man- 
sion, though  at  the  time  of  sale  let  to  a  tenant.  See  the  form  of  order 
authorising  the  sale  of  the  mansion  house,  &c.,  Seton,  1519 ;  and  see  Ri 
Spurway,  10  Ch.  D.  230. 

By  8.  20  (1)  full  power  is  given  to  the  tenant  for  life  to  execute  the 
necessary  conveyance  to  eftectuate  the  sale,  or  the  creation  of  the  easement 
or  right  sold,  "  for  the  estate  or  interest  the  subject  of  the  settlement  or  for 
any  less  estate  or  interest,"  "  including  copyhold  or  customary  or  leasehold 
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Iftiid  Tested  in  tmstees ; "  which  dispenses  with  the  necessity  for  the  ooncnr- 
renoe  of  the  trustees  as  to  the  legal  estate  in  copyholds  or  leaseholds  vested 
in  them,  and  also  doubtless  notwithstanding  the  absence  of  any  express 
mention  of  that  case^  as  to  the  legal  estate  in  freeholds  so  vested,  having 
regard  to  the  generality  of  the  jmwer  to  convey  for  "  the  estate  the  subject 
of  the  settlement."  It  is  also  conceived  that  the  power  to  convey  would 
extend  to  a  legal  estate  outstanding  in  the  settlor  of  which  he  has  expressly 
dedared  himself  a  trustee  for  the  purposes  of  the  settlement,  as  in  the  case 
of  copyholds  which  he  has  covenanted  to  surrender  with  the  usual  declara- 
tion of  trujt  until  surrender;  but  not  to  a  legal  estate  outstanding  in  a 
trustee  who  has  not  declared  himself  such  for  the  purposes  of  the  settlement, 
as  such  a  legal  estate  is  not  "  the  subject  of  the  settlement ; "  but  if  a  legal 
estate,  outstanding  at  the  date  of  the  settlement,  is  afterwards  got  in  and 
conveyed  to  the  uses  thereof,  the  settlement  and  the  conveyance  of  the  legal 
estate  would,  as  it  seems,  thenceforth  together  constitute  the  settlement 
under  s.  2  (1),  so  that  the  conveyance  of  the  tenant  for  life  would  pasa  the 
legal  estate. 

By  s.  20  (2)  the  conveyance  of  the  tenant  for  life  is  efiPectual  to  pass  the  To  what 
land  conveyed,  or  the  easements  or  rights  created,  discharged  from  the  estates  and 
limitations,  jmwers,  and  provisions  of  the  settlement,  and  from  all  estates,  ^^^'^^ 
interests  and  charges  subsisting  or  to  arise  thereunder,  but  subject  to  estates  j^ g^'f^t^ 
and  charges  having  priority  to  the  settlement,  or  which  have  been  conveyed 
or  created  for  securing  money  actually  raised,  and  leases,  easements,  &c., 
previously  granted;  so  that  the  oonveyanoe  operates  in  this  respect  in  a 
manner  similar  to  a  conveyance  under  the  ordinary  jmwer  of  sale,  so  as  to 
overreach  all  the  estates,  charges  and  powers  of  charging  subsisting  under 
the  settlement,  other  than  mortgages  or  charge  created  under  the  powers 
or  trusts  thereof  for  money  actually  raised,  and  leases,  &c. ;  but  not  those 
saheisting  under  a  prior  settlement ;  but  as  to  "  compound  "  settlements  see 
above.  A  doubt  has  been  suggested  upon  the  words  "  subject  to  all  such 
estates  and  charges  as  have  been  conveyed  or  created  for  securing  money 
actually  raised,"  as  to  whether  the  conveyance  would  not  be  subject  to  a 
mortgage  created  by  a  remainderman  on  his  estate  (the  case  of  an  in- 
cumbrance by  the  tenant  for  life  on  hid  life  estate  being  expressly  provided 
for  by  s.  50).  But  this  construction,  which  would  render  the  Act  unwork- 
able, and  would  involve  the  absurdity  that  the  estate  of  a  purchaser  from  the 
remainderman  would  be  overriden  by  the  conveyance  (  Wheelvoright  v.  Walker, 
^  Ch.  D.  752),  while  that  of  a  mortgagee  would  not,  is  not  regarded  in 
practice  as  tenable,  and  does  not  appear  to  be  legitimate;  see  s.  50  (3), 
which  seems  to  imply  that,  but  for  that  provision,  the  conveyance  of  the 
tenant  for  life  would  override  a  mortgage  of  his  life  estate,  and,  pari  ratione, 
a  mortgage  by  a  remainderman.  It  seems  that  the  above  words  of  exception 
should  be  read  as  controlled  by  those  which  precede,  so  that  the  estates  and 
charges  excepted  are  only  those  created  or  conveyed  under  the  "limitations, 
powers,  or  provisions  "  of  the  settlement,  i.e.,  securities  for  money  charged 
by  the  settlement  itself,  or  under  the  trusts  of  terms  or  powers  contained  in 
it.  It  will  be  observed  that  a  term  created  by  the  settlement  for  raising 
money,  e.g.,  to  pay  debts,  although  preceding  the  estate  of  the  tenant  for 
life,  would  be  overriden  by  the  conveyance. 

By  8.  20  (3)  in  the  case  of  copyhold  or  customary  land  the  conveyance   Copyholds. 

passes  the  right  to  admittance  without  any  surrender.    As  to  fines,  see  Re 

Naylor,  34  Ch.  D.  217. 

It  is  important  to  remember  that  the  conveyance  of  the  tenant  for  life 
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does  not  operate  like  a  conveyance  under  the  ordinary  power  of  sale,  by 
appointment  of  the  use  with  the  aid  of  the  Statute  of  Uses,  bat  is  a 
statntory  conveyance  of  the  estate  similar  to  a  conveyance  by  a  limited 
owner  nnder  the  Lands  Clauses  Consolidation  Act,  1S45 ;  so  that  on  the 
seisin  so  passing  in  the  case  of  freeholds  uses  may  be  declared  in  the 
ordinary  way  (see  s.  20  (1)),  e.g.,  to  the  uses  of  a  settlement. 

If  the  purchase-money  is  paid  into  Court,  the  trustees  need  not  be  parties, 
unless  for  the  purpose  of  testifying  their  consent  to  the  sale  of  the  mansion- 
house,  &Q.f  or  giving  a  covenant  against  incumbrances,  or  for  production  of 
mimiments ;  for  none  of  which  purposes,  however,  are  they  compellable  to 
join  unless  they  think  lit.  Even  if  the  money  is  paid  to  the  tmstees  thej 
need  not  and  are  not  bound  to  be  parties,  an  endorsed  receipt  by  them  in 
the  usual  form  for  the  purchase-money  being  sufficient ;  and  this  would  be 
an  authority  to  the  solicitor  producing  the  deed  to  receive  the  money  under 
the  Conv.  Act,  1881,  s.  56 ;  and  the  Trustee  Act,  1893,  repealing  and  (by  s.  17) 
re-enacting  the  Trustee  Act,  1888,  s.  2 :  see  p.  375,  note. 

The  tenant  for  life  is  also  empowered  to  transfer  an  incumbrance,  which 
includes  a  rent  charge  created  under  the  Improvement  of  Land  Act,  1864, 
Be  Strafford  and  Maples,  [1896]  1  Ch.  235,  affecting  the  land  sold  to  any  other 
part  of  the  settled  estates  with  the  consent  of  the  incumbrancer;  see 
ss.  5  and  24  (4,  5,  6) ;  and  a  precedent  of  a  deed  for  this  purpose.  Vol.  11., 
MoBTOAO£8 ;  also  to  raise  money  to  p^y  off  incumbrances  (Settled  Land 
Act,  1890,  s.  11)  by  mortgage  of  the  settled  land. 

The  purchase-money  is  by  s.  22  (1),  to  be  paid  at  the  option  of  the  tenant 
for  life,  which,  if  exercised  in  good  faith,  cannot  be  controlled  by  the  Court 
(Re  Coleridge,  [1895]  2  Ch.  704),  either  to  the  "trustees  of  the  settlement," 
whose  receipt  (s.  40),  whether  they  were  appointed  by  the  settlement  or  by 
an  order  of  Court  under  s.  38  {Coolces  v.  Cookee,  34  Ch.  D.  498),  is  a  good 
discharge  (subject  to  s.  39,  enacting  that  capital  money  under  the  Act  is  not 
to  be  paid  to  fewer  than  two  trustees,  unless  the  settlement  authorises  tlie 
receipt  of  money  by  one  trustee),  or  into  Court.  It  has  been  considered 
that  the  option  given  to  the  tenant  for  life  to  direct  payment  into  Court 
cannot  be  exercised  unless  at  the  time  of  completion  there  are  tmstees 
(Hatten  v.  Russell,  38  Ch.  D.  334';  at  p.  345).  It  was  held  that  if  the  money 
was  paid  into  Court  it  would  not  afterwards  be  paid  out  to  the  tmstees 
(Cookes  V.  Coolces,  uhi  sup.)  ;  but  this  has  been  altered  by  the  Act  of  18S0, 
s.  14.  The  money  is  to  be  reinvested  or  applied  in  some  or  one  of  the  modes 
provided  by  s.  21,  as  extended  by  subsequent  legislation,  which  indndes  the 
discharge  of  incumbrances,  the  purchase  of  land,  and  the  payment  of  costs  (see 
B.  21,  sub-s.  ii.,  vii.,  x.)  ;  and  in  the  payment  of  estate  duty  (Finance  Act,s.  9, 
sub-s.  7,  and  iiifra,  p.  476,  note) ;  the  investment  or  application  of  the  mon^ 
if  paid  to  the  trustees,  being  required  to  be  made  according  to  the  direction 
of  the  tenant  for  life,  and  if  paid  into  Court,  on  his  application  or  the  trustees  { 
s.  22  (2,  3).  As  to  the  costs  of  an  attempted  sale,  see  Re  Smith,  [1891]  8  Ch. 
65.  For  a  form  of  direction  by  the  tenant  for  life  to  the  trustees  to  pay  the 
purchase-money  and  costs,  see  infra,  Dibbction  and  Consent. 

Full  powers  are  given  by  s.  31  to  a  tenant  for  life,  to  enter  into  and  tbij 
contracts  for  sale,  &c.,  which  are  to  be  binding  on,  and  may  be  carried  into 
effect  by  his  successors  in  title ;  and  by  the  Act  of  1890,  s.  6,  this  is  extended 
so  as  to  enable  a  tenant  for  life  to  make  a  conveyance  for  giving  effect  to  a 
contract  made  by  any  previous  owner. 

By  the  Act  of  1882,  s.  2  (8),  the  persons,  if  any,  who  are  for  tiie  time 
being  under  the  settlement  trustees  with  power  of  sale  of  the  settled  land, 
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or  with  power  of  consent  to  or  approval  of  the  exercise  of  such  a  power  of  purposes  of 
sale,  or  if  there  are  no  snch  tmstees  then  the  persons  who  are  by  the  settle-   ^^^  ^^^ 
ment  declared  to  be  trustees  thereof  for  the  purposes  of  the  Act  are  to  be 
the  trustees  for  those  purposes.    This  definition  has  been  extended  by  the 
Act  of  1890,  s.  16,  by  enacting  that  where  there  are  for  the  time  being  no 
trustees  of  the  settlement  within  the  meaning  of  the  Act  of  1882,  then  the 
following  persons  shall  for  the  purposes  of  the  Act  be  trustees  of  the  settle- 
ment, namely :  (i.)  the  persons,  if  any,  who  are  for  the  time  being  under 
the  settlement  trustees  with  power  of  or  upon  trust  for  sale  of  any  other 
land  comprised  in  the  settlement  and  subject  to  the  same  limitations  as  the 
land  to  be  sold,  or  with  power  of  consent  to  or  approval  of  the  exercise  of 
such  a  power  of  sale ;  or  if  there  be  no  such  persons,  then  (ii.)  the  persons, 
if  any,  who  are  for  the  time  being  under  the  settlement  trustees  with  future 
power  of  sale,  or  under  a  future  trust  for  sale,  of  the  land  to  he  sold,  or  with 
power  of  consent  to  or  approval  of  the  exercise  of  such  a  future  jmwer  of 
sale,  and  whether  the  power  or  trust  takes  effect  in  all  events  or  not.    It 
had  previously  been  decided  under  the  original  Act  that  the  power  of  sale 
must  not  be  a  deferred  power  (Wheelwright  v.   Walker,  23  Ch.  D.  752;  Be 
Home,  39  Ch.  D.  84).    As  to  the  case  where  the  power  is  deferred  to  the 
death  of  the  tenant  for  life,  who  is  himself  one  of  the  trustees,  see  37  Sol. 
J.  109.    The  words  italicized  in  the  above  clause  in  the  Act  of  1890,  raise  a 
doubt  as  to  whether  it  is  not  confined  to  the  case  where  a  sale  is  pending,  so 
that  the  trustees  would  not  be  such  for  the  purpose  of  any  lease  or  exchange, 
or  any  other  dealing  except  a  sale :  a  restriction  which  may  give  rise  to 
great  doubt  and  difficulty.    See  further  as  to  what  amounts  to  a  power  of 
sale  (Re  Gamett,  25  Ch.  D.  595).    It  is  abundantly  clear  from  the  wording 
of  the  above  definitions  that  trustees  with  power  of  sale  are  within  them, 
although  the  power  is  subject  to  a  restriction  as  to  consents  :  Conttahle  v. 
ConttcMe,  32  Ch.  D.  233  (where,  however,  the  decision  was  not  rested  on  the 
right  ground),  and  the  case  of  Be  Johnstone,  17  L.  B.,  Ir.  172,  \s  plainly  un- 
tenable.   Assuming  that  trustees  with  power  of  sale  for  a  limited  purpose, 
e.g.,  to  pay  debts  or  legacies,  would  be  trustees  for  the  purposes  of  the  Acts 
while  the  power  is  subsisting,  it  is  conceived  that  they  would  cease  to  be 
such  when  the  purpose  of  the  power  is  satisfied,  a  case  of  some  difficulty.    It 
is  also  difficult  to  see  what  is  the  effect  of  a  settlement  constituted  by  two 
instruments,  each  with  a  different  set  of  trustees,  bs  vn  Be  Mundy,  [1891] 
1  Ch.  399. 

By  section  38  of  the  Act  of  1882,  if  there  are  at  any  time  no  trustees   Appoint- 
within  the  meaning  of  the  Acts,  or  where  it  is  expedient  for  the  purposes   ment  of 
of  the  Acts  that  new  trustees  be  appointed,  the  Court  is  empowered  to  trustees  by 
appoint  trustees  who,  and  the  survivors    and    survivor  of  them,  while   ^""^ 
continuing  to  be  trustees  or  trustee,  are  for  the  purposes  of  the  Acts  to 
be  the  trustees  or  trustee.    Where  there  are  trustees  of  the  settlement, 
but  for  want  of  a  power  of  sale  they  are  not  trustees  within  the  Acts,  it 
is  desirable  that  the  existing  trustees  should  be  appointed  by  the  Court, 
for  the  purposes  of  the  Acts,  to  avoid  possible  inconvenience  arising  from 
the  existence  of  two  sets  of  trustees.    As  to  the  practice  of  the  Court  in 
appointing  trustees  under  s.  88,  see  Be  Kemp,  24  Ch.  D.  485 ;  Be  Wright,  ib., 
662 ;  Be  Harrop,  ib.,  717.    As  to  "  compound  "  settlements,  see  above.    As 
to  the  subsequent  appointment  of  new  trustees,  see  the  Trustee  Act,  1893, 
8.  47,  above,  p.  103. 

The  Act,  ss.  41—43,  contains  full  provisions  for  the  indemnity  and  re- 
imbuiBement  of  the  trustees. 
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The  tenant  for  life  is  in  the  exercise  of  his  statutory  powers  placed  b} 
B.  53  in  a  fiduciary  position,  as  to  which  see  Wheelwright  v.  Walker,  vin  mp. ; 
Thomae  v.  Williams,  24  Ch.  D.  558 ;  Re  Ailesbury,  [1892]  1  Oh.  506 ;  but  by 
8.51  purchasers  dealing  bond  fide  are  protected ;  see  Hatten  y.  Bvssell,  38 
Ch.  D.  334. 

Under  the  old  law  there  was  nothing  in  the  position  of  a  tenant  for  life  to 
prevent  him  from  selling  to  or  buying  from  the  trustees  (Howard  v.  Duea/ne, 
T.  &  B.  81 ;  Diecon$on  v.  Talbot,  6  Ch.  32  ;  Vaizey  on  Settlements,  588).  Bnt 
under  the  Settled  Land  Act  the  case  is  different,  as  the  tenant  for  life  would 
in  either  case  be  both  vendor  and  purchaser  (see  83  Sol.  J.,  pp.  3,  23) ;  Uus, 
however,  is  now  provided  for  by  the  Act  of  1890,  s.  12,  under  which  where  a 
tenant  for  life  is  in  such  a  twofold  position  (on  a  sale,  exchange,  or  partition, 
but  not  a  lease),  the  trustees  are  to  stand  in  his  place  for  the  purpose  of 
exercising  the  statutory  jmwers. 

By  s.  56  the  powers  of  the  Act  are  made  cumulative,  and  any  ooncunent 
powers  contained  in  the  settlement  and  exercisable  by  the  tenant  for  life  or 
the  trustees,  are  kept  alive,  but  so  that  in  case  of  conflict  the  provisions  of 
the  Act  are  to  prevail;  and  the  consent  of  the  tenant  for  life  is  made 
necessary  to  the  exercise  by  the  trustees  of  the  settlement  of  any  such 
power ;  but  by  the  Act  of  18S4,  s.  6  (2),  where  there  are  two  or  more  tenants 
for  life,  the  consent  of  one  only  is  necessary.  As  to  the  effect  of  s.  56,  see 
Be  Duke  of  Newcastle,  24  Ch.  D.  129 ;  Clarke  v.  Thornton,  35  Ch.  B.  307,  at 
p.  315. 

S.  34  contains  a  provision  (similar  to  that  in  the  Lands  Clauses  Consolida- 
tion Act,  1845,  s.  74,  and  the  Settled  Estates  Act,  1877,  s.  37),  enabling  the 
trustees  or  the  Court,  in  the  case  of  a  sale  of  a  lease,  or  of  a  reversioii 
expectant  on  a  beneficial  lease,  to  deal  with  the  purchase-money  so  as  to 
adjust  the  rights  of  the  beneficiaries,  and  prevent  the  tenant  for  life  being 
injured  in  the  former  case,  or  benefited  in  the  latter  by  the  sale:  see 
Cottrell  V.  Cottrell,  28  Ch.  D.  628.  Where  in  such  a  case  the  settlement 
contains  an  express  power  of  sale,  with  the  usual  provisions  for  reinvestment 
of  the  purchase-money,  not  providing  for  this,  it  would  be  to  the  interest  of 
the  tenant  for  life  (having  regard  to  that  enactment),  in  the  case  of  a  lease 
to  sell  under  the  statutory  power,  and  in  the  case  of  a  reversion  under  the 
express  power ;  in  a  case  of  WUlats  v.  Flint,  decided  in  Chambers,  where  the 
property  had  been  sold  under  the  Act,  it  was  considered  that  the  Court  was 
bound  to  apply  s.  34,  although  not  in  terms  directory,  and  although  if  the 
sale  had  been  made  under  the  express  power,  that  provision  would  not  havs 
been  applicable. 

The  original  Act  contains  a  requirement  (s.  45),  that  the  tenant  for  life 
shall  give  one  calendar  month's  notice  by  registered  letter  to  each  of  the 
trustees,  and  also  to  their  solicitor,  if  any  is  known  to  him,  before  making 
any  sale,  exchange,  partition,  or  lease  under  the  Act,  or  a  contract  for  the 
same ;  with  a  proviso  that  "  at  the  date  of  notice  given  the  number  of 
trustees  shall  not  be  less  than  two,  unless  a  contrary  intention  is  expressed 
in  the  settlement"  (see  Be  Oamett,  25  Ch.  D.  595,  where  such  an  intention 
was  inferred  in  the  case  of  a  settlenient  before  the  Act  authorising  a  sole 
trustee  to  act  generally)  ;  but  a  person  dealing  in  good  faith  with  the 
tenant  for  life  is  not  concerned  to  inquire  respecting  the  giving  of  the 
notice  (Mogridge  v.  Clapp,  [1892]  3  Ch.  383).  This  requirement  as  to  notice 
having  proved  exceedingly  troublesome  has  been  mitigated  by  the  Am^id- 
ment  Act  of  1884,  s.  5,  which  provides  that  the  notice  may  be  a  general  one 
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(reyersmg  Be  Bay,  25  Ch.  D.  464) ;  and  enables  any  tnifitee  to  waive  notice, 

either  in  the  particular  case  or  generally ;  and  to  accept  less  than  a  month's 

notice ;  bat  it  is  not  dear  whether  a  sole  trustee,  notice  to  whom  would  not 

have  been  sufficient  under  the  ori^^inal  Act,  can  waive  notice.    Power  to 

waive  notice  to  the  solicitor  of  the  trustees  is  no  doubt  implied,  otherwise 

the  provision  would  be  nugatory.    The  necessity  for  notice  in  the  case  of 

ordinary  rack-rent  leasee  (discussed,  37  Sol.  J.  76)  is  dispensed  with  by  the 

Act  of  1880,  B.  7.    The  notice,  unless  waived,  should  be  given,  although  the 

trustees  are  consenting  parties.    The  requirement  as  to  notice  is  not  of 

coarse  to  prevent  clashing  where  the  trustees  have  concurrent  powers,  as 

such  powers  are  by  s.  56  (as  amended  by  the  Act  of  1884,  s.  6),  not  ezercise- 

able  without  the  consent  of  the  tenant  for  life,  or  one  of  several,  but  to 

enable  the  trustees  to  intervene  in  case  of  an  improper  dealing,  for  which 

porpoee  the  tenant  for  life  is  by  the  Act  of  1884,  s.  5  (2),  required  on 

request  to  famish  particulars  of  the  proposed  dealing ;  and  any  question 

coold  no  doubt  be  referred  to  the  Court  under  s.  44  of  the  Act  of  1882.    The   Pnrchaaer 

want  of  a  proper  notice  does  not  affect  a  piirchaser  unless  he  has  knowledge  — how 

of  the  fact,  at  any  rate  if  he  ascertains  that  at  the  time  of  completion  there  *ffoc^  *>! 

are  trustees  to  whom  notice  might  have  been  validly  given :  Duke  of  MarU  ^^y^^ 

horough  v.  Sartoris,  32  Ch.  D.  616;  Hattm  v.  Buasell,  38  Ch.  D.  334 ;  Mogridge 

V.  Clapp,  [1892]  3  Ch.  382 ;  the  case  of  a  lease,  where  the  lessee  was  held  to 

be  protected  though  there  were  no  trustees  (see  the  discussion  in  the 

judgments). 

By  s.  60,  if  the  tenant  for  life  is  an  infant,  or  if  an  infant  if  of  full  age  Infant 
would  be  a  tenant  for  life,  the  powers  of  a  tenant  for  life  under  the  Act  tenant  for 
maybe  exercised  on  his  behalf  by  the  "trustees  of^the  settlement,"  and  ^®' 
"if  there  are  none,"  then  by  persons  appointed  by  the  Court  on  the 
application  of  the  infant's  guardian  or  next  friend.'  If  there  are  trustees 
of  the  settlement  within  the  Act,  whether  appointed  by  the  settiement 
or  the  Court,  they  are  necessarily  the  persons  to  exercise  the  powers  on 
behalf  of  an  infant,  and  no  other  person  can  be  appointed  for  the  purpose 
(Re  Dudley,  35  Ch.  D.  338)  ;  and  if  such  an  appointment  is  made,  inasmuch 
as  the  powers  of  the  person  apjminted  wonld,  if  trustees  were  afterwards 
appointed,  ipso  facto  cease,  it  follows  that  there  cannot  in  that  case  be 
trnstees  to  whom  notice  may  be  given  under  s.  45,  and  to  receive  the 
purchase-money  under  s.  22;  and  the  purchase-money  must  therefore  be 
paid  into  Court  (Be  Dudley,  vbi  sup.).  The  proper  course  where  that  is  not 
desired,  is  simply  to  get  trustees  appointed,  who  will  be  able,  without 
express  authority  from  the  Court,  to  sell  imder  s.  60,  and  give  a  discharge 
for  the  purchase-money  under  s.  22;  but  if  an  action  be  pending,  the 
sanction  of  the  Court  to  a  sale  must  be  obtained  (either  generally  or  by 
confirming  a  provisional  contract)  :  see  Be  Price,  27  Ch.  D.  652  ;  Be  Staines, 
33  Ch.  D.  172;  and  a  sale  out  of  Court  may  be  authorised  (Be  Price, 
vbi  sup.). 

By  s.  59,  the  provisions  of  the  Act  are  extended  to  the  case  of  an  infant  Infant 
"seised  of  or  entitled  in  possession,"  so  that  the  infant  is  to  be  deemed  absolutely 
tenant  for  life  thereof ;  and  the  provisions  of  s.  60  are  therefore  applicable.  «^*i*l«d- 
This  would  apply  to  an  infant  seised  in  fee  of  freeholds  or  copyholds,  or 
absolutely  entitied  to  leaseholds.    The  case  where  the  estate  of  the  infant  is 
subject  to  a  gift  over  on  death,  under  age  or  otherwise,  comes  under  s.  58 
(i.,  ii.),  coupled  with  s.  60 ;  see  Be  Morgan,  24  Ch.  D.  114.    In  applying  the 
Act  to  the  case  of  an  infant  absolutely  entitied,  the  instrument  under  which 
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Act  of  1884 
as  to  set- 
tiements 
by  tmst 
for  sale. 


Settled 
Estates 
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his  title  arises  (or,  where  he  takes  by  descent,  under  which  his  ancestoi's 
title  arises),  although  not  coming  within  the  definition  in  s.  2,  most 
necessarily  be  deemed  the  settlement.  The  similar  question  as  to  a  tenant 
by  the  curtesy  has  been  dealt  with  by  the  Act  of  1884,  s.  8.  Tlie  Settled 
Estates  Act,  1877,  had,  preyiously,  by  the  Conv.  Act,  1881,  s.  41,  been 
extended  to  infants  seised  in  fee ;  see  as  to  that  enactment,  LiddM  v.  Lidddl, 
62  L.  J.  Ch.  207,  31  W.  R.  238  5  i2e  Sparrow,  [18©2]  1  Ch.  412. 

In  the  case  of  the  tenant  for  life  being  a  married  woman,  by  s.  61,  if  she 
is  entitled  for  her  separate  use  under  the  old  law,  or  as  her  separate  proper^ 
under  the  Married  Women's  Property  Act,  1882,  she  can  act  alone  as  a  feme 
sole ;  and  a  restraint  on  anticipation  is  no  impediment  (s.  61  (6)  ) ;  otherwise, 
i.e.,  where  she  was  married  and  the  settlement  was  made  prior  to  1883,  and 
she  is  not  entitled  for  her  separate  use,  she  and  her  husband  together  have 
the  powers  of  a  tenant  for  life,  and  his  concurrence  is  necessary.  If  the 
married  woman  is  an  infant,  the  effect  of  s.  61  (4),  is  to  make  the  prorisiottB 
in  8.  60  as  to  infants  applicable,  with  the  modification  that  the  husband 
must  concur  where  his  concurrence  would  have  been  neoessaiy  if  the  wife 
had  been  of  age. 

In  the  case  of  the  tenant  for  life  being  a  lunatic  so  found  by  inquisition, 
the  i)ower8  are  exercisable  by  the  committee  of  the  estate,  s.  62 :  see  JBe  Ray, 
25  Ch.  D.  464 ;  JRe  Gaiishell,  40  Ch.  D.  416.  The  Act  does  not  provide  for 
the  case  of  a  lunatic  not  so  found.  But  as  to  leasing  powers,  see  the  Lunacy 
Act,  1890  (53  Vict.  c.  5),  ss.  120  (h),  122 ;  and  note  that  that  Act  applies 
whether  the  lunatic  is  so  found  or  not,  see  s.  116. 

The  original  Act  applied  to  settlements  (past  or  future)  by  way  of  trust 
for  sale  (s.  68),  whether  the  proceeds  of  sale  are  liable  to  be  reinyested  in 
land  or  not  (the  marginal  heading  of  the  section  is  in  this  respect  eironeons) ; 
the  powers  of  the  Act  being  in  that  case  vested  in  ihe  tenant  for  life  (as 
defined  by  that  section)  of  the  proceeds  of  sale  or  the  rents  until  sale,  or  in 
the  case  of  concurrent  owners  (as  so  defined)  in  such  persons  together;  the 
clause  was  held  not  to  apply  to  a  deferred  trust  for  sale  (JBe  Home,  39  Ch.I>. 
84) ;  but  see  now  the  Act  of  1890,  s.  16,  9upra.  As  to  the  effect  of  a  snb- 
settlement,  see  Re  Earle,  24  Ch.  D.  144.  The  enactment  in  s.  63  having  been 
found  very  inconvenient  by  reason  of  its  necessitating  (by  s.  56)  the  consent 
of  the  statutory  tenant  or  tenants  for  life  to  sales  and  other  dealings  by  tiie 
trustees  under  the  trust,  has  been  amended  by  the  Act  of  1884,  which  by 
s.  6  (1),  dispenses  with  the  necessity  for  any  such  consent,  and  by  s.  1, 
provides  that  the  i)owers  conferred  by  s.  63  are  not  to  be  exercised  without 
the  leave  of  the  Court ;  and  the  Court  may,  on  the  application  of  the  tenant 
or  tenants  for  life,  in  any  case  in  which  it  thinks  fit,  give  leave  to  exerose 
all  or  any  of  the  powers,  and  the  order  is  to  name  the  person  or  persons  to 
whom  leave  is  given,  who  shall  be  deemed  the  proper  person  or  persons  (as 
to  giving  this  leave,  see  Re  Harding,  [1891]  1  Ch.  60 ;  Be  Bagot,  [1894]  1  Ch. 
177,  Seton  1531) ;  and  so  long  as  the  order  is  in  force  the  powers  vested  in 
the  trustees  for  the  like  purpose  are  suspended,  subject  to  a  prorisian 
requiring  the  order  to  be  registered  as  a  lis  pendens  for  the  protection  of 
persons  dealing  with  the  trustees. 

See  the  Rules  of  December,  1882 ;  Wolstenholme  C.  A.  409 ;  W.  N.  1882. 

The  Act  leaves  little  occasion  for  recourse  to  the  powers  of  the  Settled 
Estates  Act,  1877,  though  applications  under  that  Act  are  still  occasionally 
made,  ante  p.  324,  note  (a).  It  is  also  to  a  large  extent  acted  on  so  as  to 
supersede  sales,  &c.,  under  express  powers,  which  are  only  resorted  to  in 
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«ioepti<»al  cases ;  but  in  the  case  of  trtists  for  sale,  eiipecially  tuider  wills^ 
oonvenience  is  usually  in  favour  of  the  trustees  acting. 

Generally  on  the  subject  of  this  note,  see  Wolstenholme  C.  A. ;  Hood  and 
ChaUis  on  the  Cony.,  &c.  Acts  ;  Seton,  1602  ei  seq. 


XYTLL. 

CONVEYANCE  of  Freeholds  by  Tenant  for  Life  under  prkj.xviii. 
the  Settled  Land  Acts.  Adapted  to  a  sale  by  Auction 
or  Private  Contract.  Variations  where  tlie  Trustees 
are  appointed  by  the  Court,  2chere  the  Purchase 
Money  U  paid  into  Court,  for  a  Sale  of  the  Mansion 
House  or  land  occupied  with  it,  and  where  a  Bight  of 
Way  is  Reserved  (a). 

Pastiss^  a.,  tenant  for  life,  1 ;  B.  &  C,  trees,  2  ;  D.,  pciiaser, 
8:  Whas  by  an  indre  of  settlemt  dated,  &c.,  or,  ''the  will 
dated,  &c.,  &  proved  on,  &c.,  of  X.,  of,  &c.,  deced,"  the  hds  Recitals, 
hby  assured  [togr  with  other  hds]  were  conveyed  &  settled  to  Settlement, 
the  use  of  the  sd  A.  for  his  life,  or  ''  to  uses  under  wch  the  sd  A. 
is  now  tenant  for  life  in  posson  thof,"  or,  "is  now  benefly 
entled  to  the  posson  or  rect  of  the  rents  &  profits  thof  durg  his 
life,"  or  set  out  tlie  limons  down  to  limon  to  A.,  **  with  remrs 
over,"  &  the  sd  settlemt  [will]  contains  a  power  of  sale  of  the 
sd  hds  &  premes  thby  settled  exercisable  by  the  sd  trees  or  the 
Burvors  or  survor  of  them  with  the  consent,  &c.,  or,  "  wch  is 
now  vested  in  the  sd  B.  &  C.  with  the  consent  of  the  sd 
A."  or,  "  &  the  sd  B.  &  C.  &  the  survors  &  survor  of  them 
were  thby  appted  trees  &  tree  thof  for  the  pposes  of  the  Settled 
Land  Acts,  1882  to  1890,"  d;  add  any  further  recitals  necy  to 
ihow  that  A.  is  tenant  for  life  or  Ihnd  owner,  d  B.  d  C.  trees 
within  the  Acts  (b) ;  And  whas  the  sd  A.  by  virtue  of  the  powers  Agreement. 

(a)  See  note  on  the  Settled  Land  Acts,  p.  456,  et  seq,,  and  as  to  the  power 
of  the  tenant  for  life  to  conyey,  see  p.  460.  If  the  money  is  paid  into 
Comt  the  tnutees  need  not  be  parties,  bat  if  it  is  paid  to  them,  they 
Tunally  are. 

(b)  If  the  settlement  contains  no  appointment  of  trustees  within  the  Variation 

meaning  of  the  Act,  add,  **  And  WHAS  at  the  date  of  the  Order  next  r^^®'® 
hinafter  recited  there  were  not  any  trees  of  the  sd  settlemt  are  ap- 
[will]  for  the  pposes  of  the  Settled  Land  Acts,  1882  to  1890;  ^^^^^^^ 
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PMO.XVHL  vested  in  him  under  the  Settled  Land  Acts,  1882  to  1890,  has 
agrd  with  the  sd  D.  for  the  absolute  sale  to  him  of  the  sd  hds 
hby  assured  &  the  inhance  thof  in  fee  simple  in  posson  [subjt 
to  such  reservon  of  a  rt  of  way  as  is  hinafter  contd]  for  the 
sum  of  A* (a) ;  {^Recital  introductory  to  covt  for  prodon  of 


VariAtions 
for  sale  of 
manmon- 
house,  &c. 


VtfUtion 
vher« 
purcbaM 
money  paid 
into  Court 


A*  to 
ivi'iuts  of 

ttOUlX'A. 


And  whas  by  an  order  of  the  Chancery  Divon  made  by  Mr. 

Justice on  the day  of on  the  applicon  of  the 

sd  A.,  the  sd  B.  &  C.  were  appted  &  they  now  are  the  trees  of 
the  sd  indre  of  settlemt  [will]  for  the  pposes  of  the  sd  Acts." 

See  the  Bides  under  the  Act,  Form  xiz. ;  and  aboye,  p.  462,  note, 
(a)  If  the  principal  mansion  house,  or  land  occupied  with  it  is  sold  with 

the  consent  of  the  trustees,  a&j,  *^  And  WHAS  the  sd  A.,  by  virtue, 
&c.,  as  ahovcy  has,  with  the  consent  of  the  sd  B.  &  C,  agrd, 

i&C.*'     If  the  sale  is  with  the  approval  of  the  Court,  add,  "  And  WHAS  by 

an  order  of  the  Chancery  Divon  made  by  Mr.  Justice on 

the  day  of  ,  the  sd  A.  was  authorised,  &c.,"  redts 

order  ^ving  general  authority  to  seU  the  mansion  house,  Ac,  see  rules 
under  the  Act,  Form  yi.  ;  or  if  a  conditional  contract  was  entered  into^ 

'*  And  w^^as  by  a  mem  of  agrmt  dated,  &c.,  &  made,  &c., 
the  sd  A.  agrd  with  the  sd  B.  subjt  to  the  approval  of  the 
Chancery  Divon  being  obtained  as  hinafter  mentd  for  the  sale, 
&c. ;  And  whas  by  an  order  of  the  Chancery  Divon  made  by 

Mr.  Justice  on  the day  of ,  the  sd  condonal 

contract  was  approved  &  the  sd  A.  was  authorised  to  carry  the 
same  into  effect.'* 

A  general  authority  to  sell  according  to  the  form  in  the  rules  is  of  ooniae 
to  be  preferred  to  a  conditional  contract  confirmed  by  the  Court,  as  the 
contract  in  the  latter  case  becomes  part  of  the  title.    If  the  money  is  psid 

into  Court,  add,  **  And  WHAS  the  sum  of  £ was  pd  by  the  sd 

D.  to  the  sd  A.  by  way  of  deposit  on  the  contract  for  the  sd 
sale  J^  pchase  being  entd  into ;  And  whas  in  psuance  of  an 
order  or  orders  of  the  Chancery  Divon  in  that  behalf  the  sum 

of  £ ,  being  the  amt  of  the  sd  deposit  less  the  sum  of 

.£ deducted  for  the  costs  of  paying  in  the  same  was  on  the 

day  of pd  bv  the  sd  A.  into  Ct  to  the  credit  of,  &c., 

And  the  sum  of  i? being  the  balce  of  the  sd  purchase-moy 

of  jt ,  after  deductg  the  sd  deposit  &  the  sum  of  £ in 

respt  of  the  costs  of  the  paymt  of  such  balce  into  Ct,  was  on 
the day  of pd  by  the  sd  D.  by  the  diron  of  the  sd  A. 

into  Ct  to  the  aeot  afsd/*      See  the  S.  L.  A.  Rules,  1882  (13). 

As  purv^has^^rs  dealing  fK>«  I  idt  are  protected  by  s.  46  of  the  Settled  Land 
Aot^  1SS^«  a  rtvital  that  the  notices  required  by  that  clause  have  been  given 
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deeds,  p.  874]  ;    NOW  THIS  INDEE   WITNETH  that  in  pwcxvin. 
psuance  of  the  sd  recited  agnnt  (b)  &  in  conson  of  the  sum  of  ^j^^ 
£ now  pd  by  the  sd  D.  by  the  diron  of  the  sd  A.  to  the  sd  neaaeth. 

B.  &  G.  as  such  trees  as  afsd  (the  rect  whof  they  the  sd  B.  & 

C.  do  hby  acknowe  (c),  &  the  paymt  whof  in  mner  afsd  the  sd 
A.  doth  hby  acknowe),  the  sd  A.  as  benfl  owner  by  virtue  of  the 
powers  vested  in  him  by  the  Settled  Land  Acts,  1882  to  1890, 
&  of  every  or  any  other  power  enablg  him  in  this  behalf  (d) 
doth  hby  grt  &  convey  unto  the  sd  D.,  pcehj  p.  877  et  seq.  (e) : 

To  HOLD  the  same  premes  Unto  &  to  the  use  of  the  sd  D.,  his  Habendum 
hrs  &  assns  (/),  subjt  to  the  leases  &  tenancies  affectg  the  sd  ^^[ 


should  not  be  inserted,  bnt  it  should  be  made  to  appear  tbat  there  were 
trustees  to  whom  notice  might  have  been  giren  under  that  section,  or  who 
might  have  waiyed  notice  under  the  Settled  Land  Act,  1884,  s.  5.  If  the 
settlement  were  since  the  Act  and  contains  a  provision  that  notices  under 
that  section  shaU  not  be  necessary,  this  may  be  recited. 
(6)  If  the  money  is  paid  into  Court,  say,  "  in  COnSOn  of  the  respive 

sums  of  £ &  £ makg  togr  £ so  pd  into  Ct  as  afsd 

by  the  sd  D.  (the  paymt  whof  in  mner  afsd  the  sd  A.  doth  hby 
acknowe)  the  sd  A.  as  benefl  owner,  &c." 

(c)  If  the  trustees  are  not  made  parties,  say,  ''  the  rect  whof  is  intd 

to  be  acknowed  by  a  mem  endorsed  on  or  written  at  the 
foot  of  these  psnts  &  signed  by  the  sd  B.  &  C,  &  the  paymt 
whof  in  mner  afsd  the  sd  A.  doth  hby  acknowe." 

(d)  For  a  mansion  house,  Ac,  say,  "  with  the  consent  (hby  testified) 
of  the  sd  B.  &  C,"  or,  "  &  with  the  approval  of  the  Chancery 

Divon  as  appears  by  the  hinbfe  recited  order  of  the day 

of ." 

(e)  Under  the  Conv.  Act,  1881,  s.  63,  the  conveyance  includes  all  the  estate, 
legal  or  equitable,  which  the  vendor  has  power  to  convey,  i.e.,  which  is  the 
*'  subject  of  the  settlement,"  see  p.  391,  note. 

(/)  The  words  "  dischged  from  all  the  limons,  powers  & 
provons  of  the  settlemt,  &  from  all  estes,  intts,  &  chges  sub- 

sistg  or  to  arise  thereunder,"  (following  the  language  of  the  Settled 
Land  Act,  1882,  s.  20,)  are  sometimes  inserted  here,  but  are  of  course 
unnecessary. 

On  a  conveyance  under  the  ordinary  express  power  in  a  settlement  effected  As  to 
by  revocation  and  appointment  of  the  use,  or  under  the  Settled  Estates  Act,  saccessioD 
1877,  s.  22,  which  has  a  similar  operation,  the  liability  to  the  succession  ^^*y* 
duty.  Bee  the  Succession  Duty  Act,  1853,  s.  42,  payable  under  the  settlement, 
is  shifted  from  the  land  to  Uie  purchase-money  and  the  investments  thereof 
(Be  Warner,  17  Ch.  D.  711),  and  the  effect  of  a  conveyance  under  the  Settled 
Land  Act,  as  by  s.  20  it  passes  the  land  discharged  from  the  limitations  of 
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PMcxnn.  respive  premes:  {^Add^ifrequired^provorestrictg  AJs  impUed 
covtsfor  titUf  p.  411, /orm  n. ;]  l^Acknmt  d  undertakg  by  A.  or 
aeknmt  by  B.  dk  C,  as  the  case  may  be^  as  to  munimts,  p.  418.] 
In  wits,  &c. 

l^SehMe  of  Mvnimts.'l 


PRBO.  ZIZ. 


KecitalB. 


Estate 
daty. 


Beserra- 
tion  of 
right  of 
way. 


CONVEYANCE  of  Leaseholds  by  Tenant  for  Life  ufider 
the  Settled  Land  Acts,  where  the  Settlement  was  by 
way  of  Trvqt  for  Sale  (a). 

Parties,  A.,  tenant  for  life  or  limd  oioner,  1 ;  B.  &  C.  trees,2; 
D.,  pehaser,  8  ;  Recite  the  lease,  p.  857,  dt  devoUm  of  title,  if  any, 

the  settlement/ is  the  same,  see  35  Solors.  J.  278,  and  is  so  treated  in 
practice. 

Where,  howeyer,  the  sale  is  nmde  after  a  dea1&  which  creates  a  saccesston 
any  unpaid  instalments  of  succession  duty  ore  treated  in  practice  as  a  chacge 
on  the  property.  See  35  Solors.  J.  359.  Where  the  liability  to  the  dniy 
arises  under  an  instrument  prior  to  and  overruling  the  settlement  under 
which  the  sale  is  made,  it  is  generally  considered  that,  notwithstanding 
Dugdale  v.  Meadows,  L.  R.  9  Ex.  212,  6  Ch.  601,  the  property  sold  remaiitB 
liable  to  the  duty.    See  2  Dav.  Prec.  Pt.  1,  318. 

A  sale  made  under  a  power,  either  express  or  statutory,  necessarily  passes 
the  land  free  from  Estate  Duty  under  the  Finance  Act,  1895,  becoming 
payable  on  the  subsequent  death  of  a  tenant  for  life,  as  when  that  erent 
occurs  the  property  sold  "  will  not  pass."  But  the  case  is  different  when 
the  sale  is  made  after  the  death,  as  in  that  case  under  s.  9  (1)  a  rateable 
part  of  the  duty  becomes  charged  on  the  property  "  passing  on  the  death." 

Where  a  right  of  way  is  reserved  to  go  with  the  settled  estate,  the 

habendum  will  be,  **  UNTO  the  sd  D.  &  his  hrs,  subjt  to  leases,  d-e^ 
To  the  use  that  the  sd  A.  &  his  succors  in  title  under  the 
hinbfe  recited  indre  of  settlemt  [will]  [i/*  the  legal  este  is  in  the 
trees,  say  the  sd  B.  &  C],  their  hrs  ik  assns,  &  his  &  their 
tenants  shl  &  may  for  ever  hrafter  have  full  &  free  rt,  &c.," 

see  pp.  888,  884.  As  to  the  creation  of  easements  by  limitation  of  the 
use,  see  the  Cony.  Act,  1881,  s.  62,  above,  p.  386,  note. 

For  a  form  of  consent  to  the  sale  by  an  incumbrancer  on  the  life  estate  of 
the  tenant  for  life,  see  Direction  and  Gonsxnt. 

(a)  See  p.  456  et  seq.,  note,  and  as  to  trusts  for  sale,  p.  466.  For  the 
variations  where  trustees  are  appointed  by  the  Court  for  the  purpoees  of  the 
Act,  where  the  purchase-money  is  paid  into  Court,  and  for  a  mansion  home, 
&c.,  see  the  last  Precedent,  and  the  notes  thereto. 
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to  the  settlor,  p.  359 :  And  whas  under  or  by  virtue  of  an  indre,    pmo.  xdl 
dated,  &c.,  &  made,  &c.  [&  of  anor  indre  bearg  even  date  settlement 
thwith,  &  made,  &c.],  or,  "  the  will  of  X.,  deced,  dated,  &c.,  &  o^  ^n  (ft). 
proved,  &c.,"  the  sd  hds  &  premes  became  &  are  now  vested  in 
the  sd  £.  &  C,  the  pent  trees  of  the  same  indre  [respive  indres] 
or,  "  will,"  upon  trust  at  any  time  with  the  consent  in  writg  of 
the  sd  A.  to  sell  the  same  or  any  pt  or  pts  thof,  &  the  sd  A.  is 
beneily  entled  to  the  posson  or  rect  of  the  rents  &  profits  of  the 
same  premes  durg  his  life  or  until  the  same  shl  be  sold,  or, 
recite  the  material  pts  of  the  deed  or  deeds  of  settlemt  or  wiU  at 
length,  d-  any  subseqt  events  shoicg  that  A.  is  a  limd  owner,  d  B. 
d  C.  are  trees  for  sale  tvithin  the  Act.     Order  of  Ct  under  the 
Settled  Land  Acts  authorisg  A.  to  exercise  the  powers  of  the  Acts, 
see  p.  372  :  And  whas  the  sd  A.,  by  virtue  of  the  powers  vested  Agz^ement. 
in  him  under  the  Settled  Land  Acts,  1882  to  1890,  &  the 
hinbfe  recited  order  of  Ct,  has  agrd  with  the  sd  D.,  &c.,  recital 
of  agreemt  for  sale,  p.  870,  form  ii. ;    \Recital  introductory  to 
cort  for  prodon  of  deeds,  dc,  p.  374] :   NOW  THIS   INDRE  Wit. 
WITNETH  that  in  psuance,  &c.,  conson,  d  rect,  as  in  last 
Precedent,  the  sd  A.,  as  benefl  owner  by  virtue,  &c.,  as  in  last 
Precedent,  doth  hby  assn  &  convey  unto  the  sd  D.,  peels,  p.  381,  ABsign- 
form  xvn. ;  Habend/nm,  p.  396,/onM  xiv.     [^Provo,  if  required,  ^^^^ 

(b)  If  the  land  was  porchased  under  the  usual  power  in  a  marriage  settle-  Variation 
ment  or  wiU  of  personalty,  the  recital  may  be,  "  And  WHAS  by  an  indre  J^®^^* 

dated,  &c.,  &  made,  &c.,  the  convce,  the  hds  hby  assured  were  purchased 
limited  to  the  use  of  the  sd  B.  &  C,  their  hrs  &  assns,  upon  ^^^  ^ 
the  trusts  by  a  certn  indre  of  settlemt,  dated,  &c.,  &  made,  inrestin 
&c.,  or,  *  the  will  of  X.,  deced,  dated,  <fec.,  &  proved,  (fee/  decld  ^^' 
concemg  the  hds  thby  authorised  to  be  pchased  with  the  trust 
moys  thrunder  or  such  of  the  same  trusts  as  were  then  sub- 
mig  &  capable  of  takg  effect,  being  (amongst  other  trusts)  for 
the  sale  of  the  sd  hds  by  the  sd  trees  with  the  consent  of  the 
sd  A.,  &  for  paymt  of  the  rents  &  profits  thof  until  sale  to  the 

sd  A.  durg  his  life,*'  or  in  the  not  uncommon  case  of  the  purchase 
liaTing  been  made  partly  out  of  the  husband's  and  partly  out  of  the  wife's 

fortune,  *^  for  the  paymt  of  the  rent  &  profits  thof  until  sale  as 
to  pt  to  the  sd  A.  durg  his  life,  &  as  to  the  other  pt  to  the 
fld  E.  durg  her  life  for  her  separate  use  witht  power  of 

anticipon."  in  the  latter  case  both  A.  and  £.  would  be  necessary  con- 
Teying  parties. 
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XIX.    restrictg  A.' 8  iinplied  covis  for  title,  f.  411,  form  m,  mutatis 
"      mutandisl',  \Cox%  if  required,  hif  D,  with  B.  d  C.  to  pay  rent, 
dx.y  p.  419,  form  i.] :  [Acknmt  d  undertakg  by  A.,  or  aeknmt  by 
B.  <t  C  a»  to  munimts,  p.  418.]    In  wits,  &c. 

{Sclidle  of  Munimts.l 


PBio.  XX.  CONVEYANCE  of  Copyholds  and  Grant  oJ  a  Right  of 

Way  over  adjoining  freeholds  under  the  Settled  Land 
Acts,  by  a  tenant  for  life  under  a  will  containing  a 
Charge  o/ Debts  {a). 

Parties,  A.,  tenant  for  life,  1 ;  B.  &  C,  trees  d  exs,  2;  D., 
Recitals,  pchoser,  3.  Whas  X.,  of,  &c.,  deced,  by  his  will,  dated,  &c., 
Settlement.  Softer  bequeathg  certn  legacies  &  chging  his  debts  &  legacies  on 
his  real  este  in  aid  of  his  psonal  este,  devised  his  freehd 
estes  &  hds,  includg  the  hds  over  wch  a  rt  of  way  is  hby 
grted,  to  certn  uses  under  wch  the  sd  A.  is  tenant  for  life  in 
posson  thof,  &  the  sd  B.  &  C.  are  trees  of  the  sd  will  ^th  a 
power  of  sale  over  the  sd  hds  &  premes,  exercisable  with  the 

As  to  effect  (^)  ^^  ^^^  ^^  ^^^  Acts,  p.  456  et  seq.  and  the  yariations  to  Precedent 
of  (diarge  XVIII.  Where  the  property  is  subject^  under  the  wiU  of  the  settlor  (as  in 
of  debts  or  this  case)  or  a  prior  owner,  to  an  express  or  impHed  charge  of  debts  or 
legacies.  legacies,  so  as  to  create  or  imply  a  power  of  sale  or  mortgage  in  the  execators 
or  trustees  to  raise  money  for  the  purpose  (as  to  which  see  2  Day.  Free.,  pt 
2,  p.  471  et  seq.  note),  it  has  to  be  considered  whether  the  tenant  for  life  can 
make  a  good  title  without  the  concurrence  of  the  executors  or  trustees.  If 
the  settlement  was  made  by  the  wiU  itself  it  is  conceiyed  that  being  a 
floating  charge  it  would  be  oyerreached  by  the  oonyeyance  to  the  purchaser 
under  the  S.  L.  Act,  1882,  s.  20  (2) ;  but  if  the  will  was  prior  to  the  settle- 
ment, this  would  not  be  so,  see  s.  20  (2,  i).  It  is  necessary  in  the  latter  and 
better  in  the  former  case  that  the  executors  or  trustees  should  join  in  the 
conyeyance  to  confirm  the  sale  and  giye  a  discharge  for  the  purchase 
money.  The  purchase  money  should  in  either  case  be  paid  to  the  executoxs 
or  trustees  of  the  will,  which  is  in  accordance  with  ss.  21  and  22  of  the  Act, 
as  capital  money  is  applicable  thereunder  in  the  first  place  in  payment  of 
claims  paramount  to  the  settlement,  and  subject  thereto  is  payable  to  the 
trustees  of  the  settlement ;  and  their  receipt  is  the  only  proper  discharge  to 
the  purchaser  eyen  though  the  money  is  not  in  fact  wanted  to  pay  debts  or 
legacies. 
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consent  of  the  sd  A.,  &  the  sd  tester  devised  his  copyhd  hds,  pbio.  xx. 
includg  the  copyhd  hds  hby  assured  to  the  use  of  the  sd 
B.  &  C,  &  their  hrs  upon  the  like  trusts,  &  subjt  to  the  like 
powers  &  provons  as  were  in  &  by  the  sd  will  decld  &  contd  of 
&  concerng  the  sd  freehd  hds,  or  as  near  thto  as  the  different 
tenure  of  the  ppty  wd  admit,  &  the  sd  testor  appted  the  sd  B. 
&  C.  exs  of  his  sd  will :  Death  <t  probate y  p.  366,  admittce  of 
trees,  p.  351, /orw  xi.  (6) ;  And  whas  the  sd  A.,  by  virtue  of 
the  powers  vested  in  him  under  the  Settled  Land  Acts,  1882  to 
1890,  has  agrd  with  the  sd  D.  for  the  sale  &  convce  &  grt 
to  him  of  the  copyhd  hds  hinafter  descd  &  hby  assured, 
k  the  inhance  thof  in  posson  accdg  to  the  custom  of  the 
manor,  &  also  of  the  rt  of  way  hinafter  grted,  free  from 

incumbces,  for  the  sum  of  £ :  And  whas  the  sd  B.  &  C,  Agreement 

in  whom  as  exs  or  trees  of  the  sd  will  a  power  of  sale  or  mtge  ^«*Md 
of  the  hds  thby  devised  for  raisg  moy  for  paymt  of  the  debts  &  truateee 
legacies  of  the  sd  testor  is  considered  to  be  vested  by  virtue  of      ^**"^' 
his  will,  have  at  the  reqt  of  the  sd  A.,  &  to  perfect  the  title  of 
the  sd  D.,  agrd  to  join  in  these  psnts  for  the  ppose  of  confirmg 
the  sd  sale,  &  givg  a  dischge  for  the  sd  pchase  moy  as  hinafter 
appears ;    [^Recital  introductory  to  covt  for  prodon  of  deeds, 
p.  874] :  NOW  THIS  INDRE,  &c.,  pchase  moy  pdtoB.d  C.  Wit- 
"  as  exs  &  trees  of  the  sd  will,''  see  Precedent  XVIII.,  the  sd  '''^^'*- 
A,  as  benefl  owner,  by  virtue  of  the  powers  vested  in  him  under 
the  Settled  Land  Acts,  1882  to  1890,  &  of  every  other  power 
enablg  him  in  this  behalf,  doth  hby  with  the  concurrce  of  the  ^nut. 
sd  B.  &  C.  grt  &  convey  unto  the  sd  D.,  copyhd  peels,  p.  877  et 
seq.;  And  also  full  &  free  liberty  for  the  sd  D.,  his  hrs  &  Right  of 

WHY 

assns,  the  owners  &  occupiers  of  the  sd  copyhd  premes  hby 
assured,  continue  as  at  p.  383, /or?M  xxvm..  To  hold  the  same 
free  &  dischged  from  the  debts  of  the  sd  X.,  &  the  legacies 
bequed  by  his  will  Unto  &  to  the  use  of  the  sd  D.,  his  hrs  &  Haben- 
assns,  but  as  to  the  sd  copyhd  premes  accdg  to  the  custom  of    ^^' 

(6)  As  to  the  power  of  the  tenant  for  life  to  convey  copyholds,  see  p.  460  As  to  con- 
el  teq.  note ;  and  as  to  the  power  to  seU  an  easement  oyer  the  settled  estate,   Teyanoe  of 
see  the  Act  of  1882,  s.  8  (i).    It  is  conceived  that  an  easement  over  freehold  copyholds, 
land  may  be  granted  so  as  to  be  annexed  in  enjoyment  to  copyholds,  the 
Idgal  effect  being  the  same  as  if  it  had  been  acquired  by  prescription. 
The  recitals  should  show  in  whom  the  legal  estate  is  vested.    If  the  trustees 
of  a  will  have  not  been  admitted,  and  the  tenant  for  life  sells  under  the 
Settled  Land  Acts,  only  one  fine  is  payable ;  Re  Naylor,  84  Gh.  D.  217. 
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i>KBo.  XX.  the  8d  manor,  &  by  and  under  the  rents,  fines,  suits,  &  services 
due  &  accustomed  for  the  same,  &  as  to  the  sd  rt  of  way  to 
the  intent  that  the  same  may  be  annexed  in  enjoymt  to  the  sd 
copyhd  premes :  {Acknmt  <i  undertakg  as  to  mununts,  p.  418]. 
In  wits,  &C. 

{^Schdle  of  Munimts.'} 


sell. 


FRBOKL       CONVEYANCE  under  the  Sbttlbd  Land  Acts  of  Fbbb- 

HOLDs  belonging  absolutely  to  an  Infant  (a). 

Parties,  A.  &  B.,  the  peons  apptd  by  the  Ct  to  sell  d-  convey 
Recitals.      ^  ^j^^  ^^^^^  qJ  ^^^  settlemt,  1 ;  C,  pcliaser,  2.     Whas  K.  an 

^font**       i^tBJit  under  the  age  of  twenty-one  yrs  is  seised  of  the  hds  hby 

assured  wch  form  pt  of  the este  hinafter  mentd  for  an 

este  in  fee  simple  in  posson  free  from  incumbces  under  or  by 
virtue  of  an  indre,  &c.,  or,  **  the  will  of,  &c.,"  or,  "  as  hr  at 

law  of who  died  seised  thof  intestate  on,  &c/'    And  whas 

at  the  date  of  the  order  hinafter  recited  there  were  no  trees 
with  power  of  sale  over  the  sd  este  or  orwise  for  the  pposes  of 

^«j:»P-     the  Settled  Land  Acts,  1882  to  1890,  in  relon  thto;  And 

pointing  '  '  ' 

persons  to    WHAS  by  an  Order  of  the  Chancery  Divon  made  on  the 

day  of  by  Mr.  Justice in  the  mre  of,  &c.,  it  was 

ordered  that  the  power  of  sale  &  convce  &  other  powers  con- 
ferred upon  tenants  for  life  by  the  Settled  Land  Acts,  1882  to 
1890,  might  be  exercised  by  the  sd  A.  &  B.  on  behalf  of  thesd 

K.  durg  his  minority  over  or  in  relon  to  the este,  &  it  was 

further  ordered  that  on  a  sale  of  cuiy  pt  of  the  sd  este  the 
pchase  moy  shd  be  pd  iuto  Ct  to  the  credit  of,  &c.  (b) ;  And 

(a)  See  p.  456  et  aeq.,  note ;  and  as  to  infants^  p.  465. 

(6)  As  to  the  necessity  for  payment  into  Ck>iirt  in  this  caee>  see  Be  DvcUcyi 
35  Ch.  D.  838 ;  p.  465,  note.  If  the  trastees  have  a  power  of  sale  under  tlie 
settlement  or  will,  they  may  seU  under  that  power  or  under  the  statutory 
X)OWer  without  any  order  of  the  Court ;  and  it  wiU  probably  be  a  matter  of 
indifference  which  course  is  adopted,  unless  it  be  with  reference  to  the  re- 
iuTestment  of  the  purchase-money.  If  the  sale  is  made  under  the  statntoiy 
power  the  foUowing  recital  should  be  added :  ''  And  by  the   sd  indre 

[will]  a  power  of  sale  of  the  sd  hds  is  vested  in  the  sd  A.  &  B. 
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WHA8  the  sd  A.  &  B.  have,  by  virtue  of  the  powers  conferred  prm.  xxi. 
on  them  by  the  sd  recited  order  agrd  with  the  sd  C.  for  the 
absolute  sale  to  him  of  the  hds  hby  assured  &  the  inhance  thof 
in  fee  simple  in  posson  for  the  sum  of  £ ;  \Recital  intro- 
ductory to  eovt  for  prodon  of  deeds,  p.  374;]  recital  of  dironfor 
paymt  into  Ct  d  paymt  accdly,  see  p.  468 :  NOW  THIS  INDKE  ^J^^ 
WITNETH  that  in  psuance,  &c.  &  in  conson  of  the  sum  of 


£ now  pd  by  the  sd  C.  into  Ct  as  afsd,  the  sd  A.  &  B.  by 

virtue  of  the  powers  conferred  on  them  by  the  Settled  Land 

Acts,  1882  to  1890,  &  under  the  sd  order  of  the day  of 

&  by  virtue  of  every  other  power  enablg  them  in  this  behalf, 
do  hby,  on  behalf  of  the  sd  K.,  grt  &  convey  unto  the  sd  C, 
Peels,  p.  877  et  seq.,  To  hold  the  same  premes  Unto  &  lo  the  Grant 
USB  of  the  sd  C,  his  hrs  &  assns  :  And  the  sd  A.  &  B.  as  well  Habendum 

to  pur- 

on  their  own  respive  behalf  as  on  behalf  of  the  sd  K.  (c)  hby  chaser  in 

acknowe  the  rt  of  the  sd  G.  to  the  prodon  of  the  munimts  ^^' 

mentd  in  the  schdle  hto  (wch  are  in  the  custody  of  the  sd  E.  or  ledg^t 

of  the  sd  A.  &  B.  in  his  rt)  &  to  delivery  of  copies  thof.    In  "  *J 

WITS,  &C. 

{^Schdle  of  MunimtsJ] 


as  the  psnt  trees  thof  durg  the  minority  of  the  sd  E.,''  or,  '*  the 
sd  A.  &  B.  were  appted  trees  of  the  sd  hds  for  the  pposes  of 
the  Settled  Land  Acts,  1882  to  1890."    If  the  sale  is  made  by  the 

trustees  imder  the  Act,  they  can  sell  the  mansion-hoiise^  or  land  held  with 
it,  of  their  own  authority  and  without  an  order  of  the  Court 

(c)  There  may  be  questions  as  to  who  has  in  law  the  custody  of  the  deeds 
belonging  to  the  infant  in  this  case,  and  as  to  the  legal  effect  of  the  acknow- 
ledgment :  see  p.  414,  note.  The  above  form  may  obviate  questions  as  far 
MB  the  case  admits. 
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pRio.  XXII.  CONVEYANCE  by  the  Executors  and  Devisees  (a)  of  a 

Second  mortgagee  tinder  a  power  of  sale,  tcith  the 
concurrence  of  the  Fibst  mortgagees,  of  Freeholds 
and  Copyholds  to  the  uses  of  a  Strict  Settlement  on 
a  purchase  by  a  Tenant  for  Life  under  the  powers  of 
the  Settled  Land  Acts  (6). 

Parties,  A.,  B.,  &  C,  first  mtgees,  1 ;  D.  &  E.,  exsd  devisees 
of  second  mtgee,  2 ;  F.,  tenant  for  life  under  setUemt,  3 ;  G.  &  H., 

(a)  The  mortgagee  is  Buppoaed  to  have  died  before  1882,  othendae  the 
legal  estate  in  the  freeholds  would  Test  in  the  executors ;  see  p.  126,  note. 
The  executors  and  devisees  of  mortgage  estates  (under  the  old  law)  would 
generally  be  the  same  persons. 
InTestment       if>)  See  note  on  the  Acts,  p.  456  et  teq.    Capital  money  arising  under  the 
of  capital      Act  may  be  iuTested  (under  s.  21)  subject  to  any  claixns  properly  payabte 
money  thereout,  and  to  any  special  object  for  which  it  was  raised : — 1.  In  secnnties 

Settied  authorised  by  the  settlement  or  the  general  law  for  the  investment  of  trost 

Land  Acts,  moneys,  plus  such  railway  debentures  or  debenture  stock  as  therem 
mentioned ;  as  to  which  see  now  the  B.  S.  C.  Order  XXII.  r.  17«  and  the 
Trustee  Act,  1893,  s.  1.  Ab  to  deferring  the  purchase  of  land  when 
directed  by  the  settlement,  and  investment  in  the  meantime  under  the  Act, 
see  Re  Maherly,  83  Ch.  D.  456.  2.  In  discharge  of  incumbrances,  whether 
affecting  the  whole  or  a  part  of  the  settled  estates  (Be  Freme,  [1894]  1  Ch. 
1).  As  to  extraordinary  tithe,  see  Extraordinary  Tithe  Redemption  Act> 
1886  (49  &.  50  Vict.  c.  54),  ss.  5  and  6.  8.  In  payment  for  improvementB 
(Re  Stanford,  43  Ch.  D.  84;  Re  Munday,  [1891]  1  Ch.  399;  Re  Chukea, 
[1894]  1  Ch.  486 ;  Re  Gerard,  [1893]  3  Ch.  262,  disapproving  Re  Houghton, 
30  Ch.  D.  102 ;  Re  Walker's  Settled  Estate,  [1894]  1  Ch.  189),  including  im- 
provements under  the  Agricultural  Holdings  (England)  Act,  1883  (46  &  47 
Vict.  c.  61),  8.  29,  and  the  redemption  of  rent-charges  created  to  pay  fcr 
improvements ;  see  the  Settled  Land  Acts  (Amendment)  Act,  1887  (50  &  51 
Vict.  c.  30)  ;  iJe  EgmofU,  45  Ch.  D.  395  (disapproving  Re  Sudeley,  87  Ch.  D. 
123) ;  Re  Newton,  61  L.  T.  787.  4.  In  payment  for  equality  of  exchange  or 
partition.  5.  In  the  enfranchisement  of  copyholds  or  freeholds  subject  to 
the  settlement.  6.  In  the  purchase  of  the  reversion  of  leasehold  land  ao 
subject.  7.  In  the  purchase  of  freehold,  copyhold,  or  leasehold  land  (the 
latter  having  60  years  unexpired),  with  or  without  the  minerals  (but  not 
out  of  England  unless  authorised  by  the  settlement,  s.  23).  8.  In  thepu^ 
chase  in  fee,  or  for  60  years  or  more,  of  minerals  and  easements  convenient 
to  be  held  with  the  settled  land.  9.  In  payment  to  any  person  absolately 
entitled;  see  Cookes  v.  Coolces,  34  Ch.  D.  498.  10.  In  payment  of  costs;  see 
Re  Beck,  24  Ch.  D.  608 ;  as  to  extra  costs  occasioned  by  incumbrances  on  the 
life  estate,  see  Cardigan  v.  Curson-Howe,  40  Ch.  D.  338,  41  Ch.  D.  375;  and 
as  to  costs  of  an  abortive  sale,  see  Re  Smith,  [1891]  3  Ch.  65.  11.  In  any 
other  mode  in  which  sale  moneys  are  applicable  under  the  settlement 
12.  In  the  payment  of  estate  duty,  see  Finance  Act«  1894,  s.  9  (7). 
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trees  of  settlemty  4.    Recite  mtge  of  freehds  d  copylids  by  X.  to  prbo.  xxh 
^.,  jB.,  C,  db  K,y  p.  853,  on  jt  acct,  settg  out  jt  acct  clause  (if  Redtall 
any)  (c),  omiMg  the  covt  for  paymt ;  condonal  surrender  by  X.  to 
A,,  J5.,  C,  dt  K.,  p.  352;  death  of  K. ;  second  mtge  of  freehds 

The  provisions  for  investment  apply  to  any  money  paid  into  Court  under 
any  statute  (s.  32),  or  in  the  hands  of  trustees  (s.  33),  which  is  liahle  under 
a  settlement  to  be  laid  out  in  the  purchase  of  land ;  see  as  to  the  latter 
section,  Er  Mackenzie,  23  Ch.  D.  760 ;  £«  T&mant,  40  Ch.  D.  594  ;  Be  Mundy, 
£1891]  1  Ch.  399. 

The  investment  is  to  be  made,  if  the  money  is  in  the  hands  of  the  trustees,   Powers  of 
by  direction  of  the  tenant  for  life,  and  if  in  Court,  on  his  application  or  that  tenant  for 
of  the  trustees,  s.  22  (2,  3).    The  effect  of  the  above  provisions  in  the  Act  is  ^^®* 
to  make  the  tenant  for  life  (and  not  the  trustees)  the  proper  person  to  enter 
into  the  contract  of  purchase ;  but  if  the  money  is  in  Court,  the  contract 
should  be  subject  to  being  sanctioned  by  the  Court. 

By  s.  24  (1, 2, 3),  freehold  land  acquired  by  purchase,  &c.,  is  to  be  conveyed  Mode  of 
to  tiie  uses,  &c.,  which,  under  the  settlement  or  by  the  exercise  of  any  convey- 
power  of  charg^g  therein  contained,  are  subsisting  with  respect  to  the  ^^^ 
settled  land,  or  as  near  thereto  as  circumstances  permit,  but  not  so  as  to 
increase  charges  or  powers  of  charging  $  and  copyhold,  customary,  or  lease- 
hold land  is  to  be  conveyed  to  and  vested  in  "the  trustees  of  the  settle- 
ment "  (as  defined  by  the  Act),  on  trusts,  &c.,  corresponding  as  nearly  as 
the  law  and  the  circumstances  permit,  with  the  uses,  &c.,  to  which  freehold 
land  is  to  be  conveyed  as  aforesaid,  subject  to  a  provision  preventing  the 
beneficial  interest  in  land  held  by  lease  for  years  from  vesting  absolutely  in 
a  tenant  in  tail  dying  under  21. 

By  s.  24  (4,  5,  6),  provision  is  made  (supplementary  to  s.  5),  for  enabling   as  to 
the  purchased  land  to  be  made  a  substituted  security  for  any  charge   charges, 
previously  affecting  any  part  of  the  settled  land  which  has  been  sold,  &c. 

By  8.  24  (7)>  these  provisions  are  to  apply  as  far  as  may  be  to  mines  and   mines, 
minerals,  and  to  easements  and  rights  over  or  in  relation  to  land.    As  to  the   easements, 
grant  of  easements  and  rights  by  way  of  use,  see  the  Conv.  Act,  1881,  s.  62, 
ante,  p.  285  note,  p.  307  note. 

The  trustees  should,  of  course,  be  parties  to  the  conveyance ;  but  they  are  Duty  of 
bound  to  make  the  investment  according  to  the  direction  of  the  tenant  for  trostees. 
life,  and  are  protected  by  s.  42  of  the  Act  from  responsibility  as  regards  the 
contract,  the  title,  or  the  conveyance  (provided  the  latter  purports  to  convey 
the  land  in  the  proper  mode),  or  for  paying  the  purchase-money  according 
to  the  direction  of  the  tenant  for  life.  It  does  not,  therefore,  seem  to 
concern  them  to  do  more  than  satisfy  themselves  that  the  conveyance  on 
its  face  appears  to  convey  the  property  comprised  in  the  contract  in  the 
manner  proper  to  make  it  subject  to  the  settlement. 

For  a  form  of  direction  by  the  tenant  for  life  to  the  trustees  to  pay  the 
purchase-money  and  costs,  see  infra.  Direction  and  Consent. 

(c)  This  clause  would,  in  a  mortgage  since  1881,  be  unnecessary,  provided   As  to  joint 
the  fact  that  the  mortgage  was  on  joint  account  appears ;  see  the  Conv.   account 
Act,  1881,  s.  61.    On  the  other  hand,  notwithstanding  the  insertion  of  the   mortgages, 
clause,  the  joint  account  may,  as  between  the  mortgagees,  be  rebutted  by 
evidence  {Re  Jackson^  34  Ch.  D.  732) ;  but  this  could  not  affect  a  purchaser 
without  notice. 
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PRio.  xxn. 


SeUle- 
ment. 


Death  of 
trustee. 

Appoint- 
ment of 
new 
trostee. 

Sale  of 
settled 
estates. 

Agreement 
for  sale. 


Short 
recita]  of 
purchaser's 
settlement. 


(6  copyhds  by  Xto  F.,  Mubjt  to  the  prior  mtge,  settg  out  the  power 
of  sale,  if  any,  Jb  subsidiary  provons  as  in  Precedent  XYI.,  with 
the  exception  of  the  provon  as  to  the  hr  of  ike  mtgee  joing  in  Ac 
convce ;  condonal  surrender  by  X.to  Y,,  p.  352  ;  will  of  Y.  apptg 
D.  dt  E.  exs  dt  devisg  rhtgc  eates  to  them ;  death  of  Y.  dprobaUt 
p.  365,  strict  settlemt  (under  wch  F,  is  tenant  Jor  life  in  possm, 
p.  357) ;  &  in  the  sd  indre  is  contd  a  power  of  sale  of  the  hds 
thrin  comprd,  to  be  exercised  by  the  trees  or  tree  for  the  time 
being  of  the  sd  settlemt  at  such  reqt  or  at  such  discronas 
thrin  mentd,  with  a  diron  for  the  investmt  of  the  moys  ansg 
from  any  such  sale  in  the  pchase  of  freehd  or  copyhd  hds  to  be 
conveyed  to  the  uses  or  upon  the  trusts  thof  as  thrin  mentd, 
or,  if  80,  *'  &  the  sd  G.  &  I.  were  thby  apptd  trees  thof  for  the 
pposes  of  the  Settled  Land  Acts,  1882  to  1890 ; "  i&  in  the  sd 
indre  now  in  recital  is  contd  a  power  for  the  apptmt  of  new 
trees  thof,  in  the  place  of  trees  dying  or  orwise  as  thrin  mentd : 
And  whas  the  sd  I.  died  on,  &c. :  And  whas  by  an  indre,  dated, 
&c.,  in  exercise  of  the  sd  power  in  that  behalf  in  the  hinbfe- 
recited  indre  of  settlemt  contd,  the  sd  H.  was  appted  to  be  a 
tree  thof  in  the  place  of  the  sd  I. :  And  whas  certn  portions  of 
the  hds  comprd  in  the  sd  indre  of  settlemt  have  lately  been 
sold :  And  whas  the  sd  D.  &  E.,  as  exs  of  the  sd  T.,  &  in 
exercise  of  the  power  of  sale  conferred  on  them  by  the  sd  indre 
of  mtge  of,  &c.,  [&  the  statute  in  that  behalf]  have  agrd  to  sell, 
&  the  sd  F.,  as  tenant  for  life  under  the  sd  indre  of  settlemt  by 
virtue  of  the  powers  of  the  Settled  Land  Acts,  1882  to  1890, 
has  agrd  to  pchase  the  freehd  hds  hby  grted  in  fee  simple  in 
posson  &  the  copyhd  hds  hinafter  covted  to  be  surrendered,  4 
the  inhance  thof  in  posson,  accdg  to  the  custom  of  the  sd 

manor,  for  the  sum  of  £ ,  wch  the  sd  F.,  by  virtue  of  the 

sd  Acts,  has  directed  to  be  pd  by  the  sd  G-  &  H.  out  of  moys 
in  their  hands  arisg  from  such  sale  or  sales  as  afsd,  &  wch  are 
liable  to  be  invested  under  the  provons  of  the  sd  Acts,  &  the 
sd  F.  has  also  directed  that  the  sd  pchased  hds  shl  be  con- 
veyed &  assured  in  mner  hinafter  appearg  (a),  Redtd  of  amt 


(a)  The  recitals  of  the  settlement,  and  the  dealings  under  it  maj  be 
shortened  as  at  p.  357,  Form  xxxiv.,  or  may  be  omitted  altogether,  in  "Mch 
case  the  introductory  recital  will  be  as  follows : — '*  And  WHAS  the  sd  D. 

&  £.,  &c,,  as  in  the  text,  have  agrd  to  sell,  &  the  sd  F.  as 
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due  to  A,,  B.J  dt  C,  d  agrmt  that  they  shd  be  pd  off  <Jt  concur,  prwj.  xxil 
p.  873 :  And  whas  no  admittce  eir  of  the  ad  A.,  B.,  &  C,  or  no  admit- 
of  the  sd  Y.  or  the  ad  D.  &  E.,  to  the  sd  copyhd  hds  or  any  tanceto 
pt  thof ,  has  taken  place  psuant  to  the  sd  respive  hinbfe  recited  ^^^  ^ 
condonal  surrenders :  And  whas  satisf on  is  intd  to  be  forthwith  Satisfac- 
entd  on  the  sd  condonal  surrender  to  the  use  of  the  sd  A.,  B,,  entei^  up. 
&  C. :  AppoTtionmt  of  pchase-moy  for  ad  valorem  diUy  as  to 
copyhds,  p.  374:  NOW  THIS  INDKE  WITNETH  that  in  Wit- 

psuance,  &c-,  &  in  conson  of  the  sum  of  £ ,  apportioned  pt  '*®*^***' 

of  pchase^moy  for  freehds,  pd  by  the  sd  Gr-  &  H.  to  the  sd  A., 
B.,  &  C,  by  the  diron  as  well  of  the  sd  D.  &  E.  (6)  as  of  thesd 

P.  (the  rect  of  wch  sum  of  £ the  sd  A.,  B.,  &  C.  do  hby 

acknowe  as  in  full  dischge  of  all  ppal  moys  &  intt  owing  to 
them  on  the  secy  of  the  hinbfe  recited  indre  of,  &;c.)  &  in 

eonson  of  the  sum  of  £ ,  balce  of  apportioned  pchase-moy 

for  freehds,  pd  by  the  sd  G.  &  H.  by  the  like  diron  to  the  sd 
D.  &  E.  (the  paymt  &  rect  in  mner  afsd  of  wch  sd  sums  of 

£ &   £ ,  makg  togr  the  sum  of  £ ,  being  the 

apportioned  pt  of  the  sd  pchase-moy  for  the  sd  freehd  hds, 
the  sd  D.  &  E.  do  hby  acknowe),  the  sd  A.,  B.,  &  C,  as  mtgees, 
by  the  diron  as  well  of  the  sd  D.  &  E.,  as  of  the  sd  F.,  do 
resply  hby  grant  &  rele,  &  the  sd  D.  &  E.,  as  mtgees,  [in 
exercise,  &c.,  see  p.  450]  do  resply  hby  grt  &  confirm  unto  arant  of 
the  sd  G.    &  H.  freehd  peels,  p.  377,  To   hold   the   same  ^^^^^^^ 
premes  Unto  the  sd  G.  &  H.  &  their  hrs,  free  from  the  mtges,  ^  trusted. 
p.  895,  ''  &  from  all  rt  or  equity  of  redmon,  &  all  claims  & 
demands  under  the  same  resply :  "  To  the  uses  of  the  settlemt.  To  uses  of 
p.  895,  form  xi. :   AND  TfflS  INDEE   ALSO  WITNETH  »«^^«™«'^^- 


tenant  for  life,  under  an  indre  dated,  &c.,  being  a  settlemt  of 

Certn  estes  situate,  &C.,  as  in  text,  the  porohase-money  being  directed 

to  be  paid  **  by  the  sd  G.  &  H.,  out  of  moys  in  their  hands, 
being  capital  moys  under  the  sd  settlemt  arisg  or  liable  to  be 
mvested  under  the  provons  of  the  sd  Acts." 

It  may,  however,  be  necessary  sometimes  to  recite  the  limitations  of  the 
settlement,  and  the  sonroe  from  which  the  purchase- money  is  derived,  in 
some  detail,  to  show  the  uses  to  which  the  purchased  property  should  be 
ooayeyed. 

(6)  The  payment  to  the  first  mortgagees  should  be  made  by  the  direction 
of  the  second  mortgagees  (the  vendors),  so  as  to  protect  the  purchasers  from 
being  concerned  with  the  state  of  the  account  between  the  first  mortgagees 
and  the  mortgagor. 


Wit- 
nessetb. 
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pRBo.  zxii.  that  in  psuance,  &c.,  &  in  conson  of  the  sum  of  £ ,  being 

the  apportioned  pt  of  the  sd  pchase-moy  for  the  sd  coyhd  hda, 
pd  by  the  sd  G.  &  H.,  by  the  diron  of  the  sd  F.,  to  the  sd  D. 
&  E.  (the  rect,  &c.),  the  sd  D.  &  E.  as  mtgees  [in  exercise,  &c., 
see  p.  451]  do  resply  hby  covt  with  the  sd  G.  &  H.,  their  hre 
&  assns,  that  they,  the  sd  D.  &  E.,  or  their  hrs,  will  forthwith, 
at  the  cost  of  the  sd  G.  &  H.,  their  hrs  or  assns,  procure  them- 
selves to  be  admitted  tenants,  psuant  to  the  sd  surrender  of 

the  day  of  ,  of,  copyhd  peels,  p.  377 :  And  will 

immedly  after  such  admittce  at  the  like  cost  surrender  the  same 
hds,  To  the  use  of  the  sd  G.  &  H.,  their  hrs  &  assns,  accdg  to 
the  custom  of  the  sd  manor,  by  &  under  the  rents,  fines,  suits, 
&  services  due  &  of  rt  accustomed  for  the  same,  free  from  the 
mtges,  dec,  as  above,  upon  trusts  of  settlemt,  see  p.  395,  form  n. 
[^Acknowemt  as  to  munivits,  if  any,  retained  (a)].     In  wits,  &c, 

{^Schdle  of  Munimts2' 


CoTon&nt 
to  be  ad- 
mitted to 
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and  sur- 
render. 
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PKBO. 

zxiu. 


Recitals. 


Contract. 


CONVEYANCE  of  the  Equity  of  Ebdbmption  of 

Freeholds  (b). 

Pabtiks,  a.,  vendor,  1  ;  B.,  pchaser,  2.  Recite  mtge  in  fee 
from  A.  to  C,  p.  851,  noticg  the  covt  for  payvit.  State  of  mtge 
debt,  p.  878  :  And  whas  the  sd  B.  has  contracted  with  thesd  A. 

for  the  absolute  pchase  of  the  sd &  hds  hby  grted,  &  the 

inhance  thof  in  fee  simple,  subjt  to  the  hinbfe  recited  indre  of 

mtge,  &  the  sd  ppal  sum  of  £ ,  &  the  intt  now  due,  & 

hrafter  to  accrue  due  thron,  wch  are  to  be  borne  &  pd  by  the 
sd  B.,  for  the  sum  of  £ ,  makg,  with  the  sd  ppal  sum  of 

(a)  As  both  the  freeholds  and  copyholds  axe  conveyed  to  G.  &  H.  to  the 
uses  or  upon  the  trusts  of  the  settlement,  the  acknowledgment  will  be  made 
to  them. 

(b)  See  Elph.  Introd.,  p.  124.  See  also  the  next  Precedent ;  and  as  to  the 
rights  ajrising  out  of  a  conveyance  of  an  equity  of  redemption  as  between 
mortgagor  and  mortgagee,  see  Kinnaird  v.  Trollope,  39  Ch.  D.  636 ;  32  Sol.  J. 
717 ;  and  as  between  mortgagee  and  assignee,  see  Be  Errington,  [1S91]  1 
Q.  B.  11.    As  to  the  stamp,  see  the  Stamp  Act,  1891,  s.  67. 
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£ ,  &  the  sd  sum  of  £ now  due  for  intt,  the  sum  of      prmo. 

£ :  NOW  THIS  INDEE  WITNETH  that  in  psuance,  &c.,     ^• 

&  in  conson,  &c.  (the  rect,  &c.)  &  in  conson  also  of  the  covt  ^^^-  . 
hinafter  contd  on  the  pt  of  the  sd  B.,  the  sd  A.,  as  benefl  owner, 
doth  hby  grt  unto  the  sd  B.,  peels,  p.  377 :  Habendum  to  B.  in  Qnni, 
jtty  p.  898»  subjt  to  the  hinbfe  recited  indre  of  mtge,  &  to  the 

paymt  of  the  sd  ppal  sum  of  & now  owing  as  afsd  upon 

the  secy  of  the  same  indre,  &  the  intt  now  due,  &  henceforth 
to  accrue  due  in  respt  thof.  Cact  by  B.  with  A.  to  indemnify  A. 
aggt  mtge  debt,  p.  421.     In  wits,  &c.  (c). 


CONVEYANCE  of  Equity  of  Kedemption  of  Leaseholds.  p»ko. 
The  Mortgagee  concurring  for  the  purpose  of  Beleas-  '"^' 
ING  the  Vendor's  Covenant  for  Payment  of  the  mort- 
gage debt,  and  taking  a  Substituted  Covenant  from 
the  Purchaseb.  Variation  where  the  mortgagee 
Waives  his  Eight  of  Consolidation  instead  of  releas- 
ing the  covenant  (d). 

PABTiESy  A.,  vendor,  1 ;  B.,  mtgee,  2 ;  C,  pchaser,  8.    Recite  Recitals. 
lease  to  A.,  "p.  857  ;  Mtge  from  A.  to  B,,  p.  852 ;  noticg  the  covt 

{c)  Notioe  of  the  oonveyazioe  should  be  given  to  the  mortgagee;  see  2 
Dwrt,  V.  k  P.  784. 

(d)  On  the  subject  of  the  Consolidation  of  Mortgages^  and  the  risks  to  a  ConBolida- 
pnrdiaaer  of  an  equity  of  redemption  arising  from  this  doctrine,  see  2  Dav.  tion  of 
Prec.,  part  2,  288  et  seq. ;  Elph.  Introd.,  pp.  126,  212 ;  Jmnings  v.  Jordan,  mortgages. 
6  App.  Cas.  698 ;  Harter  v.  Colman,  19  Ch.  D.  630 ;  Bird  v.  Wenn,  83  Gh.  D 
215  J  Minter  v.  Carr,  [1894]  3  Ch.  498 ;  PUdge  v.  Carr,  [1894]  2  Ch.  328,      . 
on  appeal ;  [1896]  1  Ch.  51 ;  PUdge  v.  White,  [1896]  1  Ch.  187.    The  right 
of  consolidation  is  abolished  where  the   mortgagee,  or  one  of  them,  are 
made  after  1881,  by  the   Conv.  Act,  1881,  s.  17 ;   but  only  if  a  contrary 
intention  is  not  expressed  in  the  mortgage  deeds,  or  one  of  them,  so  that 
it  cannot  be  certain  that  the  mortgagee  may  not  still  have  the  right.    If  the 
mortgagee  releases  the  vendor's  covenant,  no  question  of  consolidation  can 
of  oomrse  arise.    To  complete  the  purchaser's  protection  as  against  a  trans- 
feree of  the  mortgage  (whether  the  covenant  or  the  right  of  consolidation  is 
released),  notice  of  this  deed  should  be  endorsed  on  the  mortgage.    This  Stamp. 
deed  requires  an  ad  valorem  conveyance  stamp  on  the  amount  of  the  purchase 
and  mortgage  moneys  (see  the  Stamp  Act,  1891,  s.  67),  as  well  as  ip  (ul 
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puo.  for  payrat ;  State  of  mtge  debt,  p.  873 ;  Contract  for  sale,  see  hut 

^^^  precedent,  dt  p.  870 ;  And  whas  it  hath  been  agreed  that  the  sd 

Agreement  B.  shall  release  the  sd  A.  [and  that  the  sd  C.  shl  covt]  in  mner 

e^noeof  hinafter  appearg :  NOW  TmS  INDRE  WITNETH,  that  in 

mortgigee.  pguance,  &c.,  &  in  conson,  &c.  (the  rect,  &;c.),  &  in  conson  also 

^^^^  of  [the  rele  hinafter  contd  by  the  sd  B.],  [the  covt  hinafter 

ABugn-  contd  by  the  sd  C],  the  sd  A.  as  benefl  owner,  doth  hby  assn 

menu  jjj^\^  j^\^q  gd  Q^^  j^^ig  jy  referee  to  lease,  p.  881,  form  xvn. : 

habendum  to  C,  svibjt  to  rent  dt  covts,  p.  896,  dt  to  the  mtge,  tu 
p.  894 :  covt  by  C.  tvith  A.  to  indemnify  him  in  respt  of  rents  d 
covts  of  lease,  p.  419  [ct  agst  mtge  debt,  if  not  reled  by  the  migee, 
p.  421,  the  latter  covt,  if  inserted,  being  am/dgamuted  with  the 

Further  former^ :  [AND  THIS  INDRE  ALSO  WITNETH  that  in  con- 
son  of  the  covts  on  the  pt  of  the  sd  C,  hinafter  contd,  the  sd 

Belease       B.  doth  hby  rele  the  sd  A.,  from  the  sd  mtge  debt  of  £ , 

frommort-   ^  ^^^  ^^^  thron  (a) :  And  in  conson  of  the  premes,  the  sd  C. 

gage  debt,    ^Qth  hby  covt  with  the  sd  B.,  covt  for  paymt  of  mtge  moy 

ioi^B^^     ^  ^^^  *^^  ^^^^^  /row  the  day  of last,  dt  Jutwre 

mentof       intt,  see  "  Mortgages,"  mutatis  mutandis,  &  also  that  he,  the 

debtf*^     sd  C,  his  exs,  ads,  &  assns,  will  duly  pform  &  observe  all  the 

other  covts  by  the  sd  A.,  in  &  by  the  sd  indre  of  mtge  contd 

&  implied  (except  the  covts  for  title  to  &  further  assorce  of 

Further       the  sd  premes)]  [or,  AND  THIS  INDRE  ALSO  WITNETH 

the  sd  C,  his  exs,  ads,  &  assns,  all  the  rts  of  him  the  sd  6., 
Of  right  of  to  consolidate  any  other  mtge  debt  or  secy  with  the  sd  sum  of 

tioa!*  ^ y  ^^  ^^^  s^  ^^y  ^^^  *^®  same,  so  as  to  chge  the  sd 

&  hds  hby  assned  with  any  sum  or  sums  of  moy  other  than  the 

sd  ppal  sum  of  £ ,  &  the  intt  thron]  :  Pbovd  always  that 

nothg  hrin  contd  shl  prejudice  or  affect  the  power  of  sale 
contd  in  the  sd  recited  indre  of  mtge.    In  wits,  &c. 

valorem  stamp  of  6d.  per  cent,  on  the  mortgage  money  in  respect  of  tiie 
new  covenant  for  payment  (if  any)  as  a  sabstituted  security  (see  the  kd, 
Schedule^  title  Mobtgagx),  or  a  IDs*  stamp  in  respect  of  the  release  of  the 
right  of  consolidation,  if  inserted. 

(a)  If  necessary,  add,  *'  &  the  covts  by  the  sd  A.  in  &  by  the  sd 
indre  of  mtge  contd  &  implied,  except  the  covts  for  title  to  t 
further  assurce  of  the  premes/' 
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RELEASE  o/*  Equity  o/'Ebdemption  0/ Freeholds  to  the  mwj,  xxv. 
Mortgagee  (6).    Variations  for  Leaseholds   mart' 
gaged  by  demise,  and  where  the  moi'tgage  is  kept  on 
foot  for  the  Purchaser's  Protection  (c). 

Parties,  A.,  vendor,  1 ;  B.,  mtgee  dpchas^r,  2.    Recite  mtge  in  RedtalB. 
fee  from  A.  to  B.,  p.  851 ;  State  of  mtge  debt,  p.  878  :  And  whas  Agree- 
the  sd  A.  has  agrd  with  the  sd  B.  for  the  sale  to  him  of  the  "•*^*' 
hds  hby  assured,  in  conson  of  the  release  by  the  sd  B.,  hinafter 
eontd  &  of  the  paymt  by  the  sd  B.  to  the  sd  A.  of  the 

sum  of  £ ,  makg  with  the  sd  sum  of  £ so  owing  on  the 

secy  of  the  indre  of  mtge  as  afsd,  the  sum  of  £ ,  [but  so 

nevs  that  the  sd  sum  of  £ so  owing  on  the  secy  afsd,  shl 

be  kept  on  foot  as  a  chge  on  the  sd  hds  for  the  benefit  of  the 
sd  B.,  his  hrs  &  assns,  in  mner  hinafter  appearg] :  NOW  Wit- 
THIS  INDRE  WITNETH  that  in  psuance,  &c.,  &  in  conson  "^*^: 

of  the  sum  of now  pd  by  the  sd  B.  to  the  sd  A,,  (the  rect, 

&c.)9  &  in  conson  also  of  the  rele  hinafter  contd  by  the  sd  B., 
the  sd  A.  as  benefl  owner  doth  hby  grt  &  rele  unto  the  sd  B.,  Grant, 
peels,  p.  877  (d) ;  Habendum  to  J5.  in  fee,  free  from  equity  of 
redmon,  p.  897  :  And  in  conson  of  the  premes  the  sd  B.  doth  Release  of 

^ mortgage 

debt(«). 
(2>)  A  mortgagee  may  purchase  the  equity  of  redemption  from  the  mort-  pufoj^mj^ 

ga^or,  if  there  is  no  undue  pressure  or  unfairness  in  the  transaction ;  see  2  of  equity 

Dav.  Free.,  part  1,  p.  204,  note.    The  power  formerly  possessed  by  a  mort-  of  redemp- 

gaf^^  of  harassing  the  mortgagor,  and  making  it  difficult  for  him  to  find  a  ^<»^  ^7 

person  to  take  a  transfer  of  the  mortgage,  by  refusing  to  produce  the  title-  ''"ortgagee. 

deeds,  has  been  removed  by  the  Cony.  Act,  1881,  s.  16. 

(c)  See  note  to  Free.  ziii.    It  is  considered  to  be  beyond  question  that  As  to 
the  mortgage  debt  may  be  kept  aJiTe  by  a  simple  declaration  without  an  keeping 
assignment  to  a  trustee.    See  Adami  v.  Angdl,  5  Ch.  D.  634;  i2e  Pride,  m^^tgage 
[1891]  2  Ch.  135 ;  Mintw  v.  Corr,  [1894]  8  Ch.  498 ;  Thome  v.  Cann,  [1896]   ^^^^  *"^®- 
A-  C.  11. 

(d)  The  parcels  may  (and  more  commonly  would)  be  set  out  in  the  recital 

of  the  mortgage,  in  which  case  the  grant  will  be  of,  ''  AH  &  singr  the 

hds  comprd  m  the  sd  indre  of  mtge,  or  wch  are  now  by  any 
means  vested  in  the  sd  B.,  subjt  to  redmon  by  virtue  thof." 

(e)  A  duplicate  of  the  conTeyanoe  executed  by  the  mortgagee  should  be 
deUTered  to  the  mortgagor,  dr  the  release  of  the  debt  might  be  by  a  separate 
instrument. 

The  variations  for  leaseholds  wiU  be  as  follows:  the  deed  will  commence  Variations 
with  the  recital  of  the  lease,  and  in  the  recital  of  the  contract  for  sale  the  ^^^  \^»b»' 

I  I  2  ^***^ 
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PEio.  zxv.  hby  rele  the  sd  A.,  his  hrs,  exs,  &  ads,  from  the  sd  smn  of 

£ owing  on  the  secy  of  the  sd  indre  of  mtge  as  afsd,  &  all 

intt  to  accrue  due  thron,  &  from  all  actions,  pcdgs,  claims, 
demands,  &  liability  in  respt  thof  or  orwise  under  the  sd  indre 
of  mtge :  [Frovd  always,  &  the  sd  B.  doth  hby  declare  that 

the  sd   sum  of  £ ,   &  the  intt  to  accrue  due  in  respt 

thof,  shl  not  merge  in  the  equity  of  redmon  of  the  sd  hds  & 
premes,  but  shl  be  kept  on  foot  as  a  chge  on  the  premes,  so  as 
to  protect  B.  his  hrs  &  assns  agst  all  mesne  incumbces,  chges 
&  estes,  if  any  such  there  be.]  [I/*  the  munimU  of  title  wch  are 
in  the  poeson  of  B.  reUUe  to  any  ppty  retained  by  A,  add 
acknowemt  dt  undertakg  by  B,,  p.  418.]    In  wits,  &c. 


Provieo 
keeping 
aliye 
mortgage. 


PBBO. 

xzn. 


As  to  sale 
under 
Bank- 
ruptcy 
Acts. 


Concur- 
rence of 
bankrupt. 


CONVEYANCE  of  a  Bankrupt's  Prbbholds,  Lbasbholds, 
and  Copyholds  by  the  Trustee  in  Bankrtiptqf  (a),wiih 
the  concurrence  of  the  Bepbesentativbs  of  a  Mobt- 
GAOEB.  Variations  where  the  Bankrupt  joins  U> 
Confirm  the  Sale  and  Covenant /or  Title  (b). 

property  wUl  be  described  as  "  the  premes  comprd  in  the  hinbfe 
recited  indre  of  lease ;  "  in  the  operative  part  A.  will  ''  assn  &, 

rele  "  the  i>arcels  by  reference  to  the  lease^  habendum  "  nnto  the  sd 

B.,  his  exs,  ads,  &  assns,  henceforth  for  all  the  residue  now 
unexpired  of  the  sd  time  of  yrs  grted  by  the  sd  lease," 

subject  to  rent  and  covenants,  &c.,  but  free  from  equity  of  redemption, 

"  &  to    the    intent    that    the    sub-term    grted    by   the  sd 

indre  of  mtge  shl  merge  in  the  sd  term  of yrs  grted  by 

the  sd  indre  of  lease  &  become  extinguished ; "  add  the  usqaI 

covenant  of  indemnity  against  the  rent  and  covenants  of  the  lease. 

(a)  See  the  Bankruptcy  Act,  1883  (46  &,  47  Vict.  c.  52).  As  to  the  trustee 
and  his  powers,  see  ss.  21,  43,  44,  54,  56,  68  (3),  70  (10),  87  (4).  As  to 
evidence  of  his  apx)ointment,  see  s.  138.  The  official  receiver  when  acting  as 
trustee,  in  the  interval  between  the  adjudication  and  the  appointment  of  a 
trustee  by  the  creditors,  has  power  to  sell  the  bankrupt's  property :  Turquand 
V.  Board  of  Trade,  15  Q.  B.  D.  196 ;  11  App.  Cas.  286.  As  to  partaeisbip 
property,  see  s.  112.  As  to  stamp  duty,  see  s.  144.  As  to  the  powers  ol  a 
trustee  under  a  composition  or  scheme  of  arrangement,  see  the  Bankruptcy 
Act,  1890  (53  &  54  Vict.  c.  71),  s.  3  (16). 

(6)  There  can  seldom  be  any  occasion  for  obtaining  the  bankrupt's 
concurrence,  as  the  annulment  of  the  bankruptcy  would  not  prejudice  ho»& 
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Parties,  A.  &  B.,  exs  d  devisees  (c)  of  mtgee,  1 ;  C,  the  tree      pric. 
of  the  ppty  of  D,,  a  bkpt  (hinafter  called  the  ad  tree),  2  (d) ;      "^ 
[the  fid  D.,  bkpt,  8;]  E.,  pchaser,  4.    Recite  lease,  p.  867;  B^ciuis. 
Devohn  of  title  to  bkpt  D,,  p.  859 ;  Mtge  of  freehds,  leasehds  d 
copyhds  byD.to  X.,  p.  858 ;  Condonal  surrender  to  X.,  p.  852 ; 
Will  of  X,  apptg  A.d  B.  exs,  dt  devisg  mtge  estes  to  thein ;  Death 
of  X.  dt  probate,  p.  865 ;  Bkptcy  of  D,y  d  apptmt  of  C.  tree, 
p.  368 ;  Contract  by  C.  for  sale  toE.,'p.  870 ;  State  of  mtge  debt, 
p.  878  ;  Agrmt  of  A.  d  B.  to  concur,  p.  873 :  [And  whas  the  sd  Agwement 
D.,  at  the  reqt  of  the  sd  tree,  has  agrd  to  concur  in  these  psnts  ^pt  to 
in  mner  hmafter  exprd] :   NOW  THIS  INDKE  WITNETH  «>°«^. 
that  in  psuance  of  the  sd  recited  agrmts,  &  in  conson,  &c,  (the  ^"^^ij 
rect,  &c.,)  the  whole  pcha^e-moy  (e)  pd,  astopttoA.d  B,,  as  to 
balce  to  the  tree,  see  p.  876,  the  sd  A.  &  B.,  as  mtgees,  at  the 
reqt  [or,  if  pd  off  in  full,  by  the  diron]  of  the  sd  tree,  do  hby 
grt  &  rele,  &  the  sd  tree,  as  tree,  doth  hby  grt  &  confirm,  [&  the  <^niDt. 
sd  T>.,  as  benefl  owner  at  the  reqt  of  the  sd  tree,  doth  hby  grt, 
rele  &  confirm]  unto  the  sd  ^.,freehd  peels,  p.  877:  Habendum 
to  E.  in  fee,  free  from  the  mtge,  p.  395  :  AND  THIS  INDEE  Further 
ALSO  WITNETH  that  in  psuance,  &c.,  &  for  the  conson  afsd  '^*^^^- 
the  sd  A.  k  B.,  as  mtgees,  at  the  reqt  [by  the  diron]  of  the  sd 
tree,  do  hby  assn  [surrender]  &  rele,  &  the  sd  tree,  as  tree,  doth  Aasi^n- 
hby  assn  &  confirm  [&  the  sd  D.,  as  benefl  owner,  at  the  reqt  i^hoids. 
of  the  sd  tree,  doth  hby  assn,  rele,  &  confirm]  unto  the  sd  E., 
leasehd  peels,  p.  881.     Habendum  to  E.,  subjt  to  rent,  dc.  dfree 
from  mtge,  see  pp.  895,  896.      AND .  THIS  INDUE  ALSO  Further 
WITNETH  that  in  further  psuance,  &c.,  &  for  the  conson  afsd,  ^*  ^'^ 
the  sd  tree,  as  tree,  doth  hby  appt,  &  the  sd  A.  &  B.  as  mtgees, 
at  the  reqt  [by  the  diron]  of  the  sd  tree  do  hby  rele  (/)  [&  the 
sd  D.  as  benefl  owner,  doth  hby  grt,  rele,  &  confirm]  copyhd 


Hde  sales  or  dispositions  of  the  property  (see  the  Bankruptcy  Act,  1883,  s.  85) ; 
and  the  bankmpfs  covenants  wotild  rarely  be  of  any  valne.  As  to  a  sale  by 
an  undischarged  bankrupt  of  real  estate  acquired  after  the  bankruptcy  to  a 
6ottd  fide  purchaser  for  value,  see  Be  New  Land  Development  Aesoeiation, 
[1802]  2  Ch.  188. 
(e)  See  p.  476,  note. 

(d)  See  the  Bankruptcy  Act,  1888,  s.  88. 

(e)  As  the  copyholds  in  this  case  are  conveyed  by  deed,  without  any  SUmp. 
suzretnder  (see  the  Bankruptcy  Act,  1888,  s.  50  (4) ),  no  apportionment  ci 

the  purchase-money  is  required :  see  the  Stamp  Act,  1891,  ss.  58,  61. 
(/  )  The  conditioiial  surrender  to  the  mortgagee  will  be  vacated. 
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FRIO. 
XZYI. 

Grant  of 
copyholdB. 


peek,  p.  877,  To  the  use  of  the  sd  B.,  his  hra  &  assns,  accdg 
to  the  coBtom  of  the  sd  manor,  Bubjt  to  the  rents,  fines,  soits 
&  services  due  &  accustomed  for  tiie  same :  [Covt  hy  £.  with 
D.,  d  also  as  a  septe  covt  with  the  treSy  if  he  is  under  any 
continuing  liability  (a),  to  indemnify  them  resply  agst  the  rent  i 
covts  of  Uascy  see  p.  419.]    In  wits,  &c. 


PUO. 
XZVII. 


Recitals. 


xxvn. 

CONVEYANCE  hy  Husband  and  Wife  oJ  the  Wife'* 
Freeholds  tinder  the  Old  law  (b)  to  a  Sub-Purchaseb, 
to  whom,  the  benefit  of  tlie  contract  has  been  transferred 
pending  completion  at  an  Advance  in  Price  (c). 

Parties^  A.  &  B.,  *'  his  wife,'*  vendors,  1 ;  C,  origl  pchasery 
2  ;  D.,  svh-pchaser,  8 :  Whas  the  sd  A.  &  B.,  who  intermarried 


Married 
women's 
powers  of 
disposition. 


Acknow- 
ledgments 
under  old 
law. 


Snb-sales. 


(a)  See  above,  p.  248,  note  (h)  ;  p.  419,  note  (/). 

(6)  If  the  marriage  took  place  or  tlie  property  was  acquired  by  the  wife 
after  1882,  she  would  have  an  absolute  power  of  disposition  as  a  /sow  sole 
under  the  Married  Women's  Property  Act,  1882,  ss.  1, 2,  and  5  (Be  Dnimmoiui 
4*  Davie,  [1891]  1  Ch.  624),  see  Free,  xxix.,  infra,  which  is  adapted  to  that 
case,  and  the  note  thereto.  If  both  the  marriage  and  the  acquisition  of  tiie 
property  were  before  1883,  the  wife's  power  of  disposition  is  governed  by  the 
old  law ;  but  she  is  nevertheless  able  to  contract  as  a  feme  eole  under  &  1  of 
the  above  Act  as  modified  by  the  Amendment  Act,  1893,  s.  1  (as  she  also  was 
to  a  more  limited  extent  under  the  old  law),  with  respect  to  her  separate 
estate  (but  see  post,  p.  491,  note) ;  and  her  implied  covenants  for 
title  and  acknowledgment  and  undertaking  as  to  muniments  operate 
accordingly. 

In  the  case  of  the  above  precedent,  as  the  wife's  rights  are  governed  by 
the  old  law,  and  the  property  is  not  settled  to  her  seiMoate  use,  the  hushand 
must  concur  and  she  must  acknowledge  the  deed  under  the  Fines  snd 
Recoveries  Act,  8  &  4  VTm.  4,  c.  74,  ss.  77  et  seq.  By  the  Conv.  Act,  1832, 
8.  7,  the  acknowledgment  of  deeds  as  to  real  estate  under  that  Act  (and  see 
as  to  contingent  interests,  &c.,  8  &  9  Vict.  c.  106,  ss.  6  and  7,  and  as  to 
reversionary  interests  in  personal  estate  under  20  &  21  Vict,  c  57),  in  those 
cases  in  which  it  is  still  necessary^  is  simplified  by  substituting  one  com- 
missioner for  two,  and  doing  away  with  the  filing  of  a  certificate  of  the 
acknowledgment ;  so  that  upon  the  memorandiun  of  acknowledgment  by  one 
commissioner  being  endorsed  on  or  written  at  the  foot  or  in  the  margin  of  the 
deed,  the  acknowledgment  is  complete :  see  the  Rules  of  December,  1882,  under 


(c)  As  to  sub-sales,  see  1  Dart,  V  &  P.  &81 ;  and  as  to  the  stamp,  see  the 
Stamp  Act,  1891,  s.  58  (4). 
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togr  on  the day  of ,  are  seised  in  i:t  of  the  sd  B.,  &c.,      kwj. 

p.  862,  under  an  indre,  &o* ;  Contract  far  sale  hy  A.  dt  B.to  C,     "^' 
<t  tub-contract  for  sale  by  C.  to  D.  p.  872.    NOW  THIS  INDRE  ^i*- 
WITNETH,  that  in  psaance  of  the  sd  respive  agrmts,  &  in 

eonson  of  the  sum  of  £ to  the  sd  A.  &  B.,  &  of  the  sum  of 

£ to  the  sd  C,  resply  pd  by  the  sd  D.  (the  rect  of  wch 

respive  sums  the  sd  A.,  B.,  &  C.  do  resply  hby  acknowe),  the  sd 
B.,  as  benefl  owner  (d),  with  the  concurrce  of  the  sd  A.,  at  the  ^^hnnt. 
reqt  of  the  sd  C,  doth  hby  grt,  &  the  sd  A.,  as  benefl  owner  ((2), 
&  the  sd  C,  as  benefl  owner  (e2),  do  resply  hby  grt  &  confirm 

the  Act.  As  to  the  date  of  the  acknowledgment,  see  Eat  parte  Tavwner,  20  Bear. 
40O;  7  D.  M.  &  G.  627;  Druitt  y.  WiUms,  28  L.  B.  (It.)  486 :  as  to  its  effect, 
see  Tmnent  t.  Welch,  37  Gh.  D.  622 ;  and  as  to  the  effect  of  an  order  dispens- 
ing with  the  hnsband's  concurrence  nnder  the  Fines  and  Becoreries  Act, 
8. 91,  see  Fowke  y.  Draycott,  20  Ch.  D.  996.  A  married  woman  can  by  deed 
acknowledged  dispose  of  her  reyersionary  interest  in  a  mortgage  yested  in 
the  trostees  of  her  marriage  settlement.  Miller  y.  Collins,  W.  N.  1896,  28. 
Application  to  dispense  with  the  concurrence  of  a  husband  in  a  disposition 
by  a  married  woman,  either  under  the  Fines  and  Becoyeries  Act  or  Malin's 
Act,  are  heard  by  a  Judge  of  the  Queen's  Bench  Diyision  in  Chambers,  and 
are  in  the  first  instance  made  ex  parte :  B.  S.  C,  Order  Liy.,  r.  12  (B)  ;  40 
SoL  J.  194.  The  husband's  concurrence  is  effectual  notwithstanding  his 
preyious  bankruptcy :  Be  Jakeman,  23  Oh.  D.  344.  The  following  is  the 
form  of  acknowledgment  in  the  Bules  of  December,  1882 : — 

"  This  deed  was  this  day  produced  bfe  me  &  acknowed  by, 
name  in  fvll  of  married  woman  or  icomen,  thrin  named  to  be  memo- 
her  act  &  deed  [their  sevl  acts  &  deeds]  prevs    to    wch  M^dumof 
ackno'wemt[8]  the  sd  was  [were]   examined  by  me  ledgment 

septely  &  apart  from  her  husbd  [their  respive  husbds]  touchg 
her  [their]  knowledge  of  the  contents  of  the  sd  deed  & 
her  [their]  consent  thto,  &  [each  of  them]  decld  the  same  to  be 
freely  &  voluntarily  exted  by  her  [&  I  declare  that  I  am  not 
intted  or  concerned  eir  as  a  pty  or  as  a  solor  or  clerk  to  the 
Bolor  for  one  of  the  pties  or  orwise  in  the  transon  givg 
oceasion  for  the  sd  acknowemt]. 

Wits  my  hand  this  day  of  , 

{Signed)  A.  B., 

a  Judge,  &c.,ar,  a  perpetual  Commr, 

&c.,  as  the  case  may  be.'* 

A  purchaser  dealing  with  a  married  woman  is  not  bound  to  inquire  into  Enquiry 
the  existence  of  a  settlement :  Lloyd's  Banking  Co.  y.  Jones,  29  Gh.  D.  221 ;  as  to 
but  it  is  a  prudent  precaution  to  do  so  :  Ward  y.  Dunconibe,  [1893]  A.  C.  369.  Bcttlement. 

(d)  This  implies  coyenants  for  title  by  B.,  binding  her  separate  estate^  as  Covenants 

for  title. 
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unto  the  sd  D.,  peels,  p.  377  :  habendum  to  D.  in  fee,  p.  S93. 
l^Acknmt  d  undertukg  by  A.  as  to  munimts  belonging  to  B.  (a), 
p.  418].    In  wits,  &c.  (t). 


Acknuw- 
lodgment. 


PRW.  CONVEYANCE   of  Prbbholds  belonging  to  a  Mabbusi) 

'^^''"'  Woman  absolutely  for  her  Sbpahatb  Use  under  the  Old 

laiv,  to  the  Uses  of  a  Will  in  Strict  Sbttlbmbnt, 
on  a  purchase  by  the  Trustees  (c).  Variations  where 
the  Husband  is  made  a  Party  (d). 

Parties,  A.,  married  tvom^n,  1 ;  [B.,  husbd,  2 ;]  C,  tree,  3; 
Recitals.      D.  &  E.,  trees  of  will  d  grtees  to  uses,  pcluisers,  4.     Recite  deed 

•  _ 

to  the  acts  of  henelf  and  her  predeoessors  in  title«  by  A.  as  to  the  acts  of 
himself  and  B.>  and  her  predecessors  in  title,  and  by  0.  as  to  his  own  acts 
only,  he  being  a  purchaser  for  value ;  see  p.  390,  note.  C.  would  sometimes 
be  made  to  covenant  only  against  incumbrances  (which  would  be  effected  by 
making  him  convey  '*  aS  tree  " ;)  but  it  is  better  to  make  him  give  the  full 
covenants,  and  there  can  be  no  reason  against  his  doing  so. 

(a)  It  is  conceived  that  the  deeds  must  be  oonsidered  in  law  as  in  tfas 
sole  possession  of  the  husband  in  right  of  the  wife,  and  that  the  husband 
is  therefore  the  proper  person  to  give  the  statutory  acknowledgment,  see 
p.  413. 

(h)  To  be  acknowledged  by  B. 

(c)  For  a  form  for  a  purchase  by  a  tenant  for  life  under  the  Settled  had 
Act,  see  p.  476.  This  precedent  is  for  a  case  in  which  there  is  no  penoB 
possessing  the  powers  of  the  Act;  otherwise  his  concurrence  would  be 
necessary  under  s.  66 ;  see  note  on  the  Act,  pp.  456  et  $eq. 

(d)  A  married ,  woman  entitled  to  property,  real  or  personal,  for  bar 
separate  use,  without  any  restraint  upon  anticipation,  can,  independently  of 
the  Married  Women's  Property  Act,  1882  (as  to  which  see  infra,  p.  490> 
note),  dispose  of  the  beneficial  interest  by  deed  or  will,  as  if  she  were  ft 
feme  sole,  Elph.  Introd.  298.  She  cannot,  however  (apart  from  that  Act) 
pass  the  legal  estate,  except  where,  in  the  case  of  freeholds  (as  in  the  text), 
she  has  a  power  of  appointment  operating  under  the  Statute  of  Uses  (see 
p.  897,  note).  If  this  is  not  the  case,  and  the  legal  estate  is  vested  in 
trustees,  they  must  join  to  convey  it;  if  there  are  no  trustees,  and  the 
husband  is  at  law  seised  in  right  of  his  wife,  he  must  concur  in  the  con- 
veyance, which  must  in  that  case  be  acknowledged  by  the  wife,  so  as  tt>  pasi 
the  legal  estate.  Even  if  the  property  is  settled  on  the  wife  so  as  to  enable 
her  to  convey  the  whole  legal  and  equitable  estate,  it  is  desirable  to  obtain 
the  concurrence  of  the  husband,  by  way  of  confirmation,  lest  the  wife  shoold 
have  dealt  with  the  property  in  his  favour,  and  also  that  he  may  ooTenant 
for  the  title. 


Disposition 
by  married 
woman  of 
her  sepa- 
rate estate. 


PRECEDENTS.  489 

or  will  wKhy^  "  the  hds  hby  assured,"  were  conveyed  or  devised      prm. 
to  such  uses  as  A.  shd  appt,  dt  in  default  of  apptmt  to  the  use  of    ^^^"' 
C  in  fee,  in  trust  for  the  septe  use  of  A. :  Contract  for  pchase 
hy  the  trees  of  the  will  of  X.,  from  A.,  p.  370,  form  v.     Agrmt 
thnt  [B.  <C]  C.  slut  "  [resply]  join  in  these  psnts  in  mner  hin- 
after  appearg."    NOW  THIS  INDEE  WITNETH,  that  in  Wit- 

psuance,  &c.,  <fc  in  conson  of  the  sum  of  £ now  pd  by  the  ^^^^ 

8d  D.  &  E.,  out  of  moys  arisg  as  afsd,  to  the  sd  A.  as  her  septe 
este  (the  rect,  &g.),  the  sd  A.,  as  benefl  owner  (e),  in  exercise  of 
the  power  vested  in  her  under  the  sd  indre  of,  &c.  [will],  as 
hinbfe  is  recited,  &  of  every  other  power  enablg  her  in  this 
behalf,  doth  hby  appt  (/),  that  All  &  singr  the  hds  hby  grtd  Appoint- 
shl  (subjt  as  hinafter  mentd),  henceforth  go  &  remain  To  the  ™®°*' 
USES,  upon  the  trusts,  &  subjt  to  the  powers  &  provons  hin- 
after expd  concerng  the  same :  AND  THIS  INDEE  ALSO 
WITNETH,  that  in  further  psuance  of  the  sd  agrmts,  &  for 
the  conson  afsd,  the  sd  C,  as  tree  (e),  by  the  diron  of  the  sd 
A.,  doth  hby  grt,  &  the  sd  A.,  as  benefl  owner  (e)  doth  hby  grt  Grant. 
&  confirm  [&  the  sd  B.,  as  benefl  owner  (e),  at  the  reqt  of  the 
sd  A.  doth  hby  also  grt  &  confirm]  unto  the  sd  D.  &  E.,  pceU^ 
p.  377 ;  Habendum  to  D.  &  E.,  &  their  hrs,  subjt,  &c.,  to 
tenancies.  To  the  uses  of  will,  p.  395.  [Acknowemt  <£  undertakg 
as  to  munimts  retained,  p.  418  (^).]    In  wits,  &c. 

(«)  This  implies  the  same  covenant  by  A.  binding  her  separate  estate,  and  Oovenants 
also  by  B.,  if  he  is  a  party  and  conveys  as  beneficial  owner,  with  D.  and  E.,  for  title. 
as  in  the  last  Precedent,  and  also  a  covenant  by  C.  against  incumbrances ; 
see  p.  400,  note. 

(/)  If  the  conveyance  is  to  a  purchaser  in  fee,  the  appointment  and  grant 
may  be  united  in  one  clause,  as  in  Free,  iv.,  p.  432. 

(g)  The  acknowledgment  must  be  given  by  the  person  or  persons  in  actual  Acknow- 
possession  of  the  deeds  (see  p.  414,  note)  ;  if  they  are  in  the  custody  of  the  ledgment. 
wife,  the  husband  should  join  in  it,  as  it  may  be  a  question  whether,  although 
the  property  is  the  wife's  separate  estate,  the  possession  of  the  deeds  would 
not  be  deemed  in  law  to  be  that  of  the  husband,  or  of  the  husband  and  wife 
jointly,  in  her  right ;  see  p.  415,  note  (6). 
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XXIX. 

CONYETANCE  of  Freeholds  h^  a  Mabbied  Woman  as  a 
feme  sole  under  the  Married  Women's  Property  Act, 
1882.  Yarutions  where  the  Husband  joins  to  Con- 
firm and  Covenant /or  the  Title  (a). 

Parties^  A.,  vendor ,  the  wife  of  B.  of,  &c.  1 ;  [The  sd  B.2;] 
C,  pchaser,  8.    Recite  A.'8  seisin  infee^form  n.,  p.  862;  Cm-^ 


The 

Married 
Women's 
Property 
Act,  1882. 

Power  to 
acquire  and 
dupoee  of 
property. 


Women 
marrying 
after  the 
Act. 


Women 
marrying 
before  the 
Act. 


Settle- 
ments not 
to  be 
affected. 

Old  law  in 
force  as  to 
property 
acquired  by 
married 
woman 


(a)  The  Married  Women's  Property  Acfc»  1882, 45  &  46  Vict  c  75,  has 
repealed  (s.  22)  the  Married  Women's  Property  Acts,  1870  and  1874  (which 
had  only  a  very  limited  operation),  and  effected  a  most  important  change, 
as  from  the  let  of  January,  1888,  the  date  of  the  commencement  of  the  Act, 
in  the  legal  status  of  married  women. 

By  s.  1  (1)  every  married  woman,  whether  married  before  or  after  the  Act, 
was  made  capable  of  acquiring,  holding,  and  disposing  by  will  or  otherwiBS 
of  any  property,  real  or  personal  (including  by  s.  24  choses  in  action),  as  her 
separate  property  in  the  same  manner  as  if  she  were  a/sme  so2e,  without  the 
intervention  of  a  trustee. 

The  question  whether  in  any  particular  case  her  property  is  to  be  deemed 
her  separate  property  is  dependent  on  ss.  2  and  5  of  the  Act  (subject,  how- 
ever, to  the  effect  of  s.  19,  as  to  which  see  next  page).  By  s.  2  every  woman 
marrying  ofiw  the  commencement  of  the  Act  is  enabled  to  hold  as  her 
separate  property,  and  to  dispose  of  in  manner  aforesaid,  all  real  and  per- 
sonal property  belonging  to  her  at  the  time  of  marriage,  or  acquired  by  or 
devolving  on  her  after  marriage,  including  her  separate  earnings ;  and  by 
s.  5  every  woman  married  h^or^  the  commencement  of  the  Act  is  enabled  to 
hold  and  dispose  of  in  manner  aforesaid  as  her  sei>arate  property  all  real  and 
personal  property,  her  tiile  to  which,  whether  vested  or  contingent,  and 
whether  in  possession,  reversion,  or  remainder,  accrues  c^tdrthe  commence- 
ment of  the  Act.  This  last  provision,  after  numerous  conflicting  dedsions, 
was  held  by  the  Court  of  Appeal,  in  £etd  v.  Beid,  31  Ch.  D.  402,  not  to  apply 
where  the  title  had  arisen  before  the  Act,  but  the  property  did  not  fall  into 
possession  till  afterwards,  so  that  a  woman  married  before  let  January,  1883, 
who  was  then  entitled  to  a  reversionary  or  contingent  interest,  does  not,  on 
its  falling  into  possession  or  becoming  absolute,  acquire  it  as  her  separate 
property  under  the  Act.  But  a  mere  vptz  successionts  as  one  of  a  dass  of 
possible  next  of  kin,  is  not  a  **  contingent  title  "  within  s.  5 ;  £e  Parsons,  45 
Ch.  D.  61,  dissenting  from  Ba  Beaupr^,  21 L.  B.  Ir.  397. 

It  is  provided,  however,  by  s.  19,  that  the  Act  is  not  to  affect  any  settle- 
ment or  any  restriction  on  anticipation ;  as  to  the  effect  of  this,  see  Hancock 
V.  Ha/ncoeli,  38  Ch.  D.  78;  Stevens  v.  Trevor-Garrick,  [1893]  2  Ch.  307;  W^^ 
Settlbmants. 

The  old  law  as  to  a  married  woman's  power  of  disposing  of  her  property 
is  thus  entirely  superseded  as  to  all  property  which  is  by  the  Act  made  her 
separate  property,  as  to  which  she  is  enabled  to  dispose  of  both  the  legal  and 
equitable  estate  as  a  feme  sole  (subject  to  any  settlement  or  restraint  on 
anticipation),  but  the  Act  does  not  remove  the  disabilities  of  a  woman 
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tract  for  sale,  p.  370,  form  i. ;  [Recital  introductory  to  covt  for      prbo. 
prodon  of  deeds,  p.  974,  form  xxvi.  ] ;  [And  whas  the  sd  B.  has      ." 

married  h^ore  its  commencement  as  regards  her  power  of  dispoeing  of  pro-  before  the 
perty  not  settled  to  her  separate  nse,  to  which  she  was  entitled  at  the  time  of  ^^ 
its  commenoement  (although  not  falling  into  possession  till  afterwards),  or 
affect  the  marital  rights  of  the  husband  in  respect  of  such  property,  and  the 
old  law  remains  to  that  extent  in  force. 

As  regards  property  settled  to  the  separate  use  of  a  married  woman  under  Power  of 
the  old  law,  she  has  the  same  power  of  disposition  as  if  she  were  a  feme  sole,  di^^poeition 
so  far  as  the  equitable  estate  is  concerned,  Taylor  v.  Meade,  4  De  G.  J.  &  S.  ^^^^ 
597 ;  but  this  does  not  extend  to  any  legal  estate  or  interest  which  is  Tested  guttled  to 
in  her  unless  (as  regards  freeholds)  she  has  a  power  of  appointment  operat-  separate 
ing  under  the  Statute  of  Uses  (see  p.  488,  note  (d)  )  ;  and  this  disability  is  use. 
not  removed  by  the  Act,  so  that  a  deed  acknowledged  may  still  be  necessary 
in  that  case  (ie.,  as  to  property  settled  on  a  married  woman  prior  to  1888), 
where  it  would  have  been  before  the  Act.    As  to  what  was  sufficient  to 
create  separate  use  in  land  under  the  old  law,  see  Dye  v.  Dye,  13  Q.  B.  D. 
147 ;  as  to  personalty,  see  8wman  v.  Wharton,  [1891]  1  Q.  B.  491. 

The  late  Act  primd  facie  relates  only  to  property  to  which  a  married  woma  n  As  to 
is  beneficially  entitled,  and  not  to  property  of  which  she  is  only  a  trustee  pi^P^rty 
(except  s.  18,  which  is  confined  to  stocks,  shares,  &c.),  so  that  a  deed  ^^^^/^ 
acknowledged  with  the  concurrence  of  the  husband,  may  still  be  necessary,  woman  as 
Be  Harhnese  S;  AUsopp,  W.  N.,  [1896]  64,  to  pass  an  interest  in  land  vested  tnutee 
in  a  married  woman  (whether  married  before  or  after  the  Act),  as  a  trustee 
(not  being  a  bare  trustee  within  the  Vendor  and  Purchaser  Act,  1874,  s.  6, 
repealed  by  the  Trustee  Act,  1898,  and  re-enacted  by  s.  16,  as  to  which  see 
Be  Docwra,  29  Ch.  D.  698,  above  p.  229,  note),  in  all  cases  in  which  it  would 
have  been  necessary  before  the  Act. 

The  disabilities  of  married  women  (whether  married  before  or  after  the  Power  of 
Act)  as  regards  contracting  are  also  removed  by  the  Married  Women's  Pto-  ™*rried 
perty  Act»  1882,  which  enacts  (s.  1,  sub-s.  2)  that  a  married  woman  shall  be 
capable  of  entering  into  and  rendering  herself  liable  in  respect  of  and  to  the 
extent  of  her  separate  pro}>erty  on  any  contract,  and  of  suing  and  being  sued 
in  contract  or  in  tort  or  otherwise  (as  to  which  see  Whittaker  v.  Kershaw,  45 
Ch.  D.  320)  as  if  she  were  a  feme  sole,  and  which  provided,  s.  1  (3)  (4),  that 
every  contract  entered  into  by  her,  if  she  had  separate  property  at  the  date 
of  the  contract,  was  to  be  deemed  to  be  entered  into  witii  respect  to  and  to 
bind  her  separate  property,  unless  the  contrary  be  shown ;  and  was  to  bind 
not  only  the  separate  property  which  she  was  entitled  to  at  that  date,  but 
a]so  all  separate  property  which  she  might  thereafter  acquire.  The  Married 
Women's  Property  Act,  1893,  provides  that  every  contract  entered  into  by  a 
married  woman  after  the  5th  December,  1893,  otherwise  than  as  agent, 
shall  bind  her  present  and  future  separate  property  whether  she  had  or 
had  not  separate  property  at  the  date  of  the  contract,  thus  avoiding  the 
inconvenient  construction  put  on  the  Act  of  1882,  in  Re  Shahespear,  80  Ch. 
D.  169,  and  Palliser  v.  Gumey,  19  Q.  B.  D.  519,  approved  by  the  C.  A. 
in  Stogdon  v.  Lee,  [1891]  1  Q.  B.  661,  namely  that  the  contract  of  a  married 
woman  is  of  no  avail  under  the  Act  against  her  future  acquired  separate 
estate,  unless  she  is  shown  (the  onus  of  proof  being  on  the  creditor)  to  have 
at  the  date  of  the  contract  some  separate  property  free  from  any  restraint  on 


woman  to 
contract. 
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PRKC. 
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Agreement 
of  hasband 
to  join. 

Aflto 
powers  of 
appoint- 
ment. 


Controeta 
of  marrieil 
women  how 
enforced. 


Meaning  of 

separate 

property. 


Ab  to 
making 
husband 
party. 


Effect  of 
covenants 
for  title, 


at  the  reqt  of  the  Bd  A.  &  for  the  satisfon  of  the  sd  C.  agrd  to 
join  in  these  psnta  for  the  ppose  of  confirmg  the  title  of  the  fid 

anticii>atioii ;  and  the  farther  decision  in  Leak  v.  Driffi^eld,  24  Q.  B.  D.  96, 
that  the  property  must  be  saoh  that  she  may  reasonably  be  supposed  to  have 
contracted  with  respect  to  it. 

By  8.  4  the  execution  of  a  general  power  of  appointment  by  will  Vy  * 
married  woman  is  to  have  the  effect  of  iwA^Hwg  the  property  appointed  liable 
for  her  debts  in  the  same  manner  as  her  separate  estate  is  liable  under  tlie 
Act ;  see  as  to  the  old  law.  In  re  Haroey,  18  Ch.  D.  216 ;  Hodges  ▼.  JETod^ei,  20 
Ch.  D.  749;  Re  Roper,  39  Ch.  D.  482  (the  dictum  in  which  as  to  the  effect  of 
the  Act  of  1882,  overlooks  s.  4) ;  iZe  Lawmm,  41  Ch.  D.bGS;  Re  Parkin,  [1892] 
3  Ch.  510,  see  p.  521. 

The  contract  of  a  married  woman  under  the  Act  is  enforceable  by  or 
agauist  her,  as  if  she  were  a  feme  sole,  without  joining  her  husband  (see 
s.  1  (2)),  but  she  cannot  be  made  bankrupt  unless  she  is  carrying  on  a 
separate  trade ;  Re  Oardiner,  20  Q.  B.  J).  24/9 1  Re  Armstrong,  21  Q.  B.  D. 
264. 

The  rule  that  judgment  recovered  against  one  of  two  joint  oontracton  ii 
a  bar  to  an  action  against  the  other  applies  equally  when  one  of  them  is  a 
married  woman  j  Hoare  v.  NibUtt,  [1891]  1  Q.  B.  781. 

It  is  clear  from  the  whole  scope  of  the  Act  (see  specially  ss.  IS,  20, 21,  and 
compare  the  provisions  of  the  repealed  Acts)  that  the  expression  "separate 
property,"  as  used  in  the  clauses  relating  to  the  contracts  of  a  sunied 
woman,  must  be  interpreted  to  include  not  merely  property  which  is  by  the 
Act  made  her  separate  property,  but  also  any  property  settled  to  her  sepaiste 
use  under  the  old  law ;  so  that  the  effect  of  the  contracts  of  a  married  woman 
entered  into  after  the  Act  on  property  so  settled  is  regulated  by  the  Act 
(Surman  v.  WhaHon,  [1801]  1  Q.  B.  491)  ;  and  the  old  law  on  this  sobjectifl 
superseded ;  but  questions  may  arise  as  to  the  effect  of  the  Act  where  a 
married  woman  has  entered  into  contracts  before  as  well  as  since  the  Act 
binding  such  property. 

Although  the  contract  of  a  married  woman  will  bind  her  separate  estate 
under  the  late  Act  without  being  so  expressed  (see  s.  1  of  the  M.  W.  P.  Act, 
1893),  it  may  be  desirable,  where  it  is  also  intended  to  affect  any  property 
settled  to  her  separate  use  under  the  old  law,  that  the  intention  should  be 
expressed. 

This  precedent  is  for  a  case  where  the  marriage  or  the  acquisition  of  ^ 
property  was  after  the  commencement  of  the  late  Act,  so  that  the  wife'B 
power  of  disposition  is  absolute,  and  the  husband's  concunenoe  \m 
unnecessary ;  the  only  reason  for  making  him  a  party  being  to  obtain  his 
confirmation  in  case  of  the  possibility  of  his  having  a  lien  by  reason  of  the 
property  having  been  acquired  with  his  money,  or  of  some  subsequent 
disposition  by  the  wife  in  his  favour,  and  that  he  may  covenant  for  the  title ; 
but  any  adverse  equity  of  the  husband's  would  not  prevail  against  a 
bond  fide  purchaser  from  the  wife  without  notice,  who  gets  the  legal  estate 
and  the  deeds. 

The  wife's  covenants  for  title  implied  by  the  Conv.  Act,  1881,  see  s.  7  (S)» 
and  her  acknowledgment  as  to  muniments,  will  now,  under  the  late  Act, 
operate  as  if  she  were  a  feme  sole  to  the  extent  of  her  separate  estate;  and 
the  husband's  implied  covenants  for  title  will  extend  to  the  acts  of  his  wife 
as  well  as  himself,  see  p.  400,  note. 
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C.  &  orwise  in  mner  hinafter  expd]:  NOW  THIS  INDRE      prkc. 

*  XXIX 

WITNETH  that  in  psuance,  &c.,  &  in  conson  of  the  sum  of      .' 

£—  now  pd  by  the  sd  C.  to  the  sd  A.  (the  rect  whof  she  doth  ^i*-  ^^ 
hby  acknowe)  the  sd  A.  as  benefl  owner  (a)  doth  hby  grt  &  ^^^^^^ 
convey  [&  the  sd  B.  as  benefl  owner  (a)  as  well  for  the  ppose  of 
confirmg  the  title  to  the  sd  premes  as  for  implying  covts  on 
his  pt  for  the  title  to  &  further  assurce  of  the  same  doth  hby 
convey  &  confirm]  unto  the  sd  C,  peels,  p.  377  ;  To  hold  the  Habendum 
same  Unto  &  to  the  use  of  the  sd  C,  his  hrs  &  assns;  chwerin 
lAeknowemt  d-  undertakg  by  A.  as  to  munimts  retained,  p.  418].  fee. 
In  wits,  &c. 


XXX. 

CONVEYANCE  hy  Trustees  and  Executors  of  a  Will  to  prec.  xxx 
effectuate  a  Contract  for  Sale  entered  into  hy  their 
Testator  {who  died  since  1881)  in  his  lifetime  for  the 
sale  of  Freeholds  to  the  Trustees  of  a  Personalty 
Settlement  purchasing  under  a  power  to  invest  in 
land.  The  Tenants  for  Life  under  the  settlement 
being  Consenting  parties  (6). 

Parties,  A.,  B.,  &  C,  exs  dc  trees  of  will,  1 ;  D.  <fc  E.,  his 
wife,  beneficiaries  und^  settlenit,  2 ;  P.  &  G.,  ti'ees  of  settlemt,  3; 

(a)  This  implies  the  statutory  covenants  for  title  and  f nrther  assurance  by 
A.  binding  her  separate  estate^  and  also  by  B. ;  see  p.  400,  note,  p.  487, 
note. 

(6)  Where  a  vendor  dies  before  completion  of  the  sale,  if  there  was  a   Conveyance 
contract  clearly  binding  on  both  vendor  and  purchaser  and  enforceable  at  where 
his  death,  he  will  have  become  a  trustee  for  the  purchaser,  so  that  the  legal  ^endor 
estate  will  follow  the  ordinary  rules  for  the  devolution  of  trust  estates ;   |^eQ(]|n» 
Ly$aght  v.  Edwards,  2  Ch.  D.  409;  i.6.,  if  he  died  before  1882,  it  will  have  completion. 
passed  to  his  heir  or  devisees  of  trust  estates  (not  being  a  "  bare  "  trust  estate 
vesting  in  the  personal  representative  under  the  Vendor  and  Purchaser  Act, 
1874, 6.  5,  or  the  Land  Transfer  Act,  1875,  s.  48  ;  see  as  to  this,  Morgan  v. 
Swansea  Urban  Sanitary  Authority,  9  Gh.  D.  582 ;  Be  Docwra,  29  Ch.  D.  698) ; 
and  if  he  died  since  1881  (as  in  the  case  of  this  precedent),  it  will  have 
devolved  on  his  personal  representatives,  under  the  Conv.  Act,  1881,  s.  30. 
If  the  contract  was  not  enforceable  by  both  parties  at  the  death  of  the  vendor, 
it  seems  that  the  legal  estate  would  not  be  a  trust  estate  of  the  vendor,  and 
the  question  of  fact  may  be  one  which  could  scarcely  be  settled  except  by  a 
decree  of  the  Court  (see  Be  Carpenter,  Eay,  418 ;  Be  Colling,  82  Ch.  D.  883), 
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p&ia  XXX, 

Eecitalfl. 

Settle- 
ment (a). 


Power  of 
tenant  for 
life  under 
Settled 
Land  Acts 
to  cany 
out  con* 
tract  for 
Rale  by 
previous 
owner. 


As  to 
keeping 
trusts  off 
title. 


Whas  the  ad  F.  &  G.,  as  the  pant  trees  of  an  indre  dated, 
&c.,  &  made,  &c.,  being  a  settlemt,  &c.,  &  in  exon  of  a  power 


bat  if  (as  in  this  case)  he  died  sinoe  1881,  his  personal  repiesentatiTOB, 
although  the  legal  estate  does  not  vest  in  them  under  s.  30  of  the  latter  Ac^ 
are,  by  the  4th  section  of  that  Act,  empowered,  where  the  contract  was 
enforceable  against  the  vendor  at  his  death,  to  convey  the  estate  to  tiie 
purchaser.  To  bring  the  case  within  either  the  4th  section  of  the  Vendor 
and  Purchaser  Act,  1874,  or  the  dOth  section  of  the  Conv.  Act,  1881,  there 
must  have  been  a  contract  m  writing  (which  would  become  part  d  the  tiUe) ; 
and  even  then  the  difficulty  of  showing  that  the  case  comes  within  the  Act 
is  such  as  to  render  it  inexpedient  to  rely  on  it.  The  concurrence  of  the  heir 
or  devisees  should,  therefore,  whenever  practicable,  be  obtained.  As  to  the 
difference  between  the  adoption  of  the  testator's  contract  and  the  making  of 
a  new  contract  on  the  same  terms,  as  regards  the  conversion  relating  back 
to  his  lifetime,  see  Be  HarrUon,  34  Ch.  D.  214. 

Beference  may  here  be  made  to  the  Settled  Land  Act,  1882,  s.  31,  snb-s.  2, 
enabling  a  tenant  for  life  (including  any  other  limited  owner  under  that 
Act)  to  carry  into  effect  a  valid  contract  for  sale  entered  into  by  a  previous 
tenant  for  life  under  the  same  settlement ;  and  to  the  Settled  Land  Act^  1880, 
8.  6,  empowering  a  tenant  for  life  to  execute  a  oonveyanoe  for  giving  effect 
to  a  valid  contract  for  sale  entered  into  by  any  predecessor  in  title.  Where 
a  father  tenant  for  life  and  son  tenant  in  tell  have  barred  the  entail 
and  resettled,  relimiting  the  father's  old  life  estate  with  remainder  to  the 
son  for  life,  and  the  father  then  contracts  to  sell,  and  dies  before  completion, 
the  son  could  doubtless  under  one  or  other  of  these  enactments,  convey  to 
the  purchaser ;  and  although  the  old  settlement  had  ceased  and  the  son's 
estate  arises  under  the  re-settlement,  it  is  conceived  that  his  conveyance 
would  relate  back  to  the  contract  so  as  to  override  any  family  charges  under 
the  old  settlement,  and  so  that  the  trustees  of  that  settlement  would  be  the 
proper  recipients  of  the  purchase  money. 

In  all  the  above  cases  the  contract  for  sale  becomes  part  of  the  title  and 
should  be  preserved  with  the  deeds. 

(a)  No  attempt  is  here  made  to  keep  the  trusts  off  the  title,  as  it  is  doubtful 
whether  in  the  result  it  will  be  of  any  avail,  and  no  great  practical  incon- 
venience arises  from  their  appearing ;  and  it  does  not  seem  to  oonoem  the 
vendor  to  inquire  into  the  trust ;  see  Maoi^ld  v.  CfhUderhoyse,  4  Ch.  D.  82. 
But  if  there  are  a  sufficient  number  of  trustees  to  g^iard  against  fraud,  there 
is  no  material  objection  to  the  conveyance  being  taken  to  them  as  joint 
tenants,  as  if  they  were  beneficial  owners ;  and,  in  case  of  the  retirement  of 
any  of  the  trustees  and  the  appointment  of  new  ones,  or  in  the  event  of  the 
beneficiaries  becoming  absolutely  entitled  in  possession,  the  property  may  be 
conveyed  without  disclosing  the  trust  by  a  deed  containing  a  recital  (similar 
to  that  in  use  on  the  transfer  of  a  mortgage  for  securing  trust  money)  that 
the  grantees  have  become  absolutely  entitled  in  eqviity  to  the  propeH^  (see 
as  to  recitals  having  for  their  object  the  keeping  of  trusts  off  the  title, 
Be  Harman,  24  Ch.  D.  720;  CarHtt  v.  Beal,  ^c„  Co.,  42  Ch.  D.  268).  But  in 
the  event  of  the  death  of  a  trustee  (having  regard  to  the  Finance  Act, 
1894,  s.  2,  and  in  case  of  the  death  of  a  sole  trustee,  having  regard  also 
to  the  Conv.  Act,  1881,  s.  30,  carrying  trust  estates  to  the  personal  repre- 
sentative), the  trust  might  have  to  be  disclosed ;  and  there  would  also  be  a 
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thrin  contd  for  the  investint  of  moys  subjt  to  the  trusts  of  pRza  xxx. 
the  sd  indre  in  the  pchase  of  real  este,  &  at  the  reqt  of  the  sd  con^^t 

D.  &  E.  on  the. day  of entd  into  a  contract  with  X,,  *or  sale. 

deced,  for  the  pchase  from  him  of  the  hds  hby  grted,  &  the 

inhance  thof  in  fee  simple,  for  the  sum  of  £ :  And  whas  Acceptance 

the  title  of  the  sd  X.  was  accepted  by  the  sd  F.  &  G.  in  his  ^*  *'*^*' 
lifetime,  but  the  sd  pchase-moy  was  not  pd  by  them,  nor  was 
any  convce  of  the  sd  premes  made  to  them  by  the  sd  X.  in 
psuance  of  the  sd  contract ;  Will  ofX.  apptg  A.,  J5.,  d  C,  exs, 
d  containg  a  general  devise  of  real  este  to  them  in  trusty  dectth  dt 
probate,  p.  865:  And  whas  the  sd  F.  &  G.  have  reqted  the  sd  Bequest  to 
A.,  B.,  &  C.,  to  exte  a  convce  of  the  sd  premes  to  them,  the  sd  ^^^^y- 
F.  &  G.  in  psuance  of  the  sd  recited  contract  of  the  sd  testor : 

And  whas  the  sd  F.  &  G.  have  raised  the  sd  sum  of  £ ,  origin  of 

with  the  approbon  (hby  testified)  of  the  sd  D.  &  E.  out  of  pt  of  ^^ 
the  trust  funds  under  the  sd  settlemt  [wch  were  brought  into 
settlemt  on  the  pt  of  the  sd  D.  (6)].    NOW  THIS  INDRE  Wit- 
WITNETH  that  for  effectuatg  such  sale  as  afsd  &  in  conson  "^**®***- 

of  the  sum  of  £ now  pd  by  the  sd  F.  &  G.,  at  the  reqt  of 

the  sd  D.  &  E.,  to  the  sd  A.,  B.,  &  C,  as  psonal  repves  of  the 
sd  X.  deced  (the  rect,  &c.),  the  sd  A.,  B.,  &  C,  as  such  psonal 
repves,  &  devisees  in  trust  under  the  sd  will  of  the  sd  X.  as 
afsd,  do  resply  hby  grt  &  convey  unto  the  sd  F.  &  G.,  peels,  Grant. 
p.  877,  habenchim  to  F.  dt  O.  in  fee,  upon  trusts  of  settlemt, 
form  xn.,  p.  395.    In  wits,  &c. 

difficulty  in  the  event  of  a  sale  as  regards  the  covenants  for  title,  as  the 
tmsteee  oonld  not  be  expected  to  covenant  as  beneficial  owners ;  this,  how- 
ever, might  be  met  by  a  condition  that  the  vendors  shall  only  be  required 
to  covenant  against  incumbrances,  without  stating  that  they  are  trustees ; 
see  ante,  p.  256.    If  the  trust  is  not  disclosed  it  may  be  recited  that  the 

purchase-money  is  paid   ^' out  of  moys  belonging  to   the    sd, 

pcJiasers,  on  a  jt  acct,"  or  else  that  they  have  contracted  for  the  pur- 
chase '^  as  jt  tenants,"  and  the  conveyance  wiU  be  **  unto  &  tO  the 

use  of  the  sd,  pchasers,  their  hrs  &  assns,  as  jt  tenants  in 

equity  as  well  as  at  law."  As  to  the  equities  growing  out  of  the 
trustees  borrowing  part  of  the  purchase-money  on  mortgage,  see  Be  Pun^rey, 
22  Oh.  D.  255 ;  and  as  to  fraudulent  dealings  by  a  trustee  where  the  trust  is 
not  disclosed,  see  Ca/rrUt  v.  EeaZ,  ^c,  vibi  mp, 

(b)  If  different  ^>arts  of  the  settled  funds^are  subject  to  different  trusts, 
the  particular  fund  out  of  which  the  purchase-money  is  raised  should  be 
recorded,  which  wiU  be  best  done  by  the  conveyance. 
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PREC. 
XXXI. 


CONVEYANCE  of  Freeholds  under  a  Trust  for  Sale, 
the  Tenant  for  Life  being  a  Consektino  Party.  A 
Short  Form,  wWiont  Kecitals. 

Parties,  A.  &  B.,  trees  for  sale  (hinafter  called  the  vendors), 
1 ;  C,  tenant  for  life  (hinafter  called  the  life  tenant),  2;  D«, 
pcliaser  (hinafter  called  the  pchaser),  8 ;  WITNETH  that  in 
conson,  &c.  (the  rect,  &c.),  &  in  psaance  &  exon  oi  the  trnsts 
of  an  indre  dated,  &c.,  &  made,  &c.,  the  convce  in  trust  for  sak, 
[or^  the  will,  dated,  &c.,  &  proved  on,  &c.,  of  X.,  late  of,  &e. 
deced],  the  vendors,  as  trees  of  the  sd  settlemt  [will],  with  the 
consent  (hby  testified)  of  the  life  tenant,  hby  grt  unto  the 
pchaser,  peels,  p.  877,  habendum  to  pchaser  in  fee,  p.  893. 
l^Acknmt  by  A.  dk  B.  as  to  7nunimts,  p.  418.]    In  wits,  &c. 


PRKO. 
XXXII. 


CONVEYANCE  of  Freeholds  by  Trustees  for  Salb 
under  a  Will  to  a  Married  Woman  as  her  Sbpabatb 
Property  under  the  Married  Women's  Property  Act, 
1882,  the  Husband  being  a  party  (a).  The  persons 
Beneficially  interested  in  ike  Purchase-Money  or 
such  of  tlieiJi  as  are  Not  under  Disability  confirming 
the  Sale  and  Covenanting /or  tAe  Title.  Varutions 
where  some  of  them  are  Married  Women  (6). 

Parties,  A.  &  B.,  trees,  1 ;  C,  D.  "  &  E.  his  wife,"  P.  "4 
G.  his  wife,"  &  H.,  psons  intted  in  the  pcliase-moy,  2;  I., 


mazried 
women. 


As  to  con-         (a)  As  every  married  woman  is  now,  by  the  Married  Women's  Property 
veyaucea  to   Act,  1882,  bb.  1,  2,  5  (whether  the  marriage  was  before  or  after  the  Act)* 
"^        enabled  to  acquire,  hold,  and  dispose  of  any  property  as  a  ftme  woU  without 
the  intervention  of  a  trustee  (see  p.  490,  note),  property  of  any  de8cripti(»i 

(b)  As  to  making  the  beneficiaries  parties  in  such  a  case,  see  1  Dait>  V.  & 
P.,  617.    If  E.  &  G.  were  married  or  their  title  accrued  (as  to  which  see  anU, 
p.  490)   since  1882,  their  husbands  need  not  be  parties,  nor  need  they 
acknowledge  the  deed.     Otherwise  their  acknowledgment  is   neoesssiy 
Franks  v.  Bollans,  3  Ch.  717. 
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pchaser,  **  the  wife  of  X.,  of,  &e.,"  3 ;  [X.,  husbdy  4].     Recite      pewj. 

%c%U  oftestor,  settg  mitftdly  the  trust  for  sale  d  red  clause  (if      ' 

any),  p.  359,  dt  statg  shortly  the  trusts  of  the  pchase-moy,  so  as  K«cit«ls- 
to  show  the  intts  of  the  pties  of  the  second  pt ;  Death  of  tester  dt 
probate,  p.  365,  dt  tester's  seisin,  p.  360 ;  Occurce  of  events  upon 
icch  the  trust  for  sale  was  to  arise ;  Contract  for  sale  by  A.  d  B, 

to L,  f.  970, foriniv. ;  "for  the  sum  of  £ ,  wch  sum  is 

intd  to  be  pd  by  the  sd  I.  out  of  moys  belonging  to  her  as  her 

septe  este,  independently  of  her  sd  husbd,"  &  she  is  desirous 

that  the  sd  hds  &  premes  shl  be  conveyed  &  assured  to  the 

uses  &  in  mner  hinafter  expd  :  And  whas  the  sd  pties  hto  of  Interest  of 

the  second  pt  [or  (as  regards  such  of  them  as  are  married  ^^^^ 

women)  their  sd  husbds  in  their  rt]  are  under  the  trusts  of 

the  sd  will  benefly  entled  to  the  pchase-moy  of  the  hds  & 

premes  thby  devised  in  trust  for  sale  as  afsd,  in  eql  shares 

[or,  in  the  shares  &  proportions  followg  (that  is  to  say),  <fec., 

or,  "  to shares  of  the  pchase-moy  of  the  hds  &  premes, 

&c.,  the  psons  entled  to  the  remaing shares  thof,  being 

under  the  age  of  21  yrs  "]  :  And  whas  the  sd  pties  hto  of  the  Agreement 
second  pt  have  agrd  to  concur  in  these  psnts,  for  the  pposes  &      co»c'»r- 
in  mner  hinafter  appearg :  NOW  THIS   INDKE  WITNETH  Wit- 
that  in  psuance,  &c.,  &  in  conson  of  the  sum  of  £ to  the  "**** 

sd  A.  &  B.,  pd  by  the  sd  I.  out  of  moys  belonging  to  her  as 
her  septe  este,  independently  of  the  sd  X.  (the  rect,  &c.),  they, 
the  sd  A.  &  B.,  as  trees  of  the  sd  will,  do  hby  grt,  &  the  sd  errant, 
pties  hto  of  the  second  pt  as  benefl  owners,  accdg  to  their 
respive  intts  as  hinbfe  appearg,  do  resply  hby  confirm  unto 
the  sd  I.,  her  hrs  &  assns,  peels,  p.  377,  habendum  to  I.,  in  fee, 
as  her  septe  ppty  &  este  independently  of  the  sd  X. :  Prove 
restrictg  liability  ofC,  D.,  E.,  P.,  G.,  &  H.,  under  the  statutory 
covts,  to  a  share  in  the  premes  conveyed,  correspond^  to  his  or  her 

may  now  be  oonveyed  to  a  married  woman  in  the  same  manner  as  to  a  man, 
except,  perhaps,  where  the  conveying  party  is  her  husband  (see  p.  610 
note) ;  but  it  is  better  to  express  that  it  is  to  be  her  separate  estate.  The 
wife  can  also  enter  into  any  covenants  which  may  be  reqaired  (as  in  the 
case  of  leaseholds  for  the  vendor's  indemnity  against  the  rents  and 
covenants),  see  p.  401,  note. 

The  only  object  in  this  case  of  making  the  husband  a  party  is  to  obtain 
his  admission  that  the  purchase-money  is  the  wife's  separate  estate ;  but  it 
iB  doubtful  whether  the  vendor  could  require  this.  It  may  also  sometimes 
he  desirable  that  the  husband  should  join  to  enter  into  covenants. 
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PRBO. 
XZXII. 


share  in  the  pchase-moy,  see  p.  412, /orw  iv.  ^Acknmt  by  A, 
B,  as  to  muninits,  p.  418].     In  wits,  &c. 


vBia 
xxxui. 


Badtals. 
WUl. 


Seism  of 
testator. 


CONVEYANCE  to  one  of  the  Trustees  and  Executors  oJ 
a  will  of  Freeholds  purchased  under  a  Bight  of  Fee- 
EMPTioN  (a)  given  to  him  by  the  Will,  and  of  Lease- 
holds held  for  a  LoNO  Term  (6),  the  duration  of  which 
is  Unknown,  with  the  Concurrence  of  Hie  Bene- 
ficiaries (c). 

Parties,  A.,  B.,  &  C,  trees  d-  exs  dc  also  benefidarieSy  1;  D. 
<fc  E.,  beneficiaries y  2 ;  **  the  sd  "  C,  pchcLser,  8.  Recite  will  of 
X.,  containg  genl  devise  dt  beqt  to  A,,  B.,  dt  C,  in  trust  for  sak 
<6  divon  of  pceeds  after  paymt  of  debts y  <£-c.,  among  his  chln,*A.t 
B.,  C,  D.,  d  E,f  with  option  to  testor*s  sons  in  succession  accdg 
to  seniority  to  pchase,  **  the  freehd  messe  &  hds  hby  grted,"  at 
a  Valium  to  be  made  by  valuers  to  be  nominated  by  tJie  trees,  d- 
apptg  A.fB,,  dt  C  exs — death  d-  probate,  p.  865 ;  And  whas  the 
sd  X.  was  at  his  dece  seised  in  fee  simple  of  the  sd  freehd 
messe  &  hds  hby  grted  free  from  incumbces,  &  was  also 
absolutely  entled  to  the  pee  of  land  &  hds  hby  assned,  wch  are 
of  leasehd  tenure,  &  (as  is  believed)  free  from  rent  &  covts,  & 


Right  of 
pre-emp- 
tion. 


Purchase 
by  ti'ustees 
or  execu- 
tors of  the 
trust 
property. 


(a)  As  to  the  exercise  of  a  right  of  pre-emption  of  this  kind,  see  Brooke  t. 
Qarrod,  2  De  G.  &  J.  62 ;  AvsHn  v.  Tawney,  L.  B.  2  Ch.  143. 

(b)  The  power  given  by  the  Conv.  Act,  1881,  s.  65,  as  amended  by  the 
Cony.  Act,  1882,  s.  11,  to  enlarge  a  long  term  into  a  fee  simple,  could  not 
be  acted  on,  for  want  of  the  means  of  showing  that  the  case  is  within  the 
Act. 

(c)  The  concurrence  of  the  beneficiaries  is  not  necessary  as  to  the  free- 
holds, which  are  conveyed  according  to  the  trusts  of  the  will ;  but  as  to  the 
leaseholds  is  necessary,  the  sale  being  to  one  of  the  trustees  and  executors. 
As  to  purchases  by  trustees  from  themselves  or  their  cestuis  que  irusl,  see 
Lewin  on  Trusts,  pp.  534  et  seq. ;  Harvey  v.  Lambert^  W.  N.  1888,  p.  38.  As 
to  the  purchase  of  the  testator's  estate  by  an  executor  who  has  not  piored, 
see  Clark  v.  Clark,  9  App.  Cas.  733.  As  to  a  purchase  by  a  solicitor  from 
his  client's  trustee  in  bankruptcy,  see  Lvddy's  Trustee  v.  'Peard,  33  Ch.  D.  500. 
As  to  the  purchase  by  a  person  in  a  fiduciary  relation  on  a  sale  under 
the  Court,  see  Boswell  v.  Coalcs,  23  Ch.  D.  302,  27  Ch.  D.  424,  11  App.  Cas. 
232. 
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are  held  for  a  long  term  of  yrs,  but  the  origin  &  duron  of  sach      frko. 
term  are  not  known  :   And  whas  the  sd  C.  is  the  eldest  son  of     ^"^'"' 
the  sd  X. :   And  whas  in  psuance  of  the  trusts  of  the  sd  will,  Valuation 
the  sd  A.,  B.,  &  C,  duly  appted  K,  of,  &c.,  &  L.,  of,  &c.,  to  hoidT 
value  the  sd  freehd  messe  &  hds,  &  the  same  were  valued  by 

them  at  the  sum  of  £ ;  And  whas  the  sd  A.,  B.,  &  C,  by  Offer  and 

writg  under  their  hands,  dated,  &c.,  psuant  to  the  dirons  of  *^p**"^®- 
the  sd  will,  duly  offered  the  same  messe  &  hds  to  the  sd  G.  at 

the  sd  valuon  price  of  £ ,  &  the  sd  C,  by  writg,  under  his 

hand,  dated,  &c.,  or,  ''within  the  time  in  that  behalf  pre- 
scribed by  the  sd  will,"  duly  decld  his  desire  to  pchase  the  sd 

messe  &  hds  for  the  sd  sum  of  £ ,  &  reqted  the  sd  A.  &  B. 

to  convey  the  same  to  him  psuant  to  the  sd  will :   And  whas  Agreemeut 
the  sd  A.  &  B.,  as  such  exs  &  trees  (d)  as  afsd,  with  the  longtera. 
approbon  &  concurrce  of  the  sd  D.  &  E.,  have  also  agrd  with 
the  sd  G.  for  the  sale  to  him  of  the  sd  leasehd  pee  of  land  &  hds 

for^the  sum  .of  £ ,  at  wch  the  same  have  been  valued  by  the 

sd  E.  &  L.,  for  the  ppose  of  such  sale,  on  the  instrons  of  the 
sd  A.,  B.,  D.,  &  E.,  such  valuon  havg  been  made  as  if  the  sd 
premes  were  freehd  :  And  whas  the  sd  D.  &  E.  have  agrd  to  Agreement 
concur  in  these  psnts  in  mner  hinafter  expd :    NOW  THIS  ^  ~°^"^- 
INDRE  WITNETH,  that  in  psuance  of  the  sd  agreemt  in  this  neasuh. 
behalf  &  in  exon  of  the  trusts  of  the  hinbfe  recited  will  of  the 
sd  X.,  &  in  conson,  &c.,  pchase-inoy  for  freehds,  now  pd  by  the 
sd  C.  to  the  sd  A.,  B.,  &  C.,  as  trees  of  the  sd  will,  with  the 
approbon  of  the  sd  D.  &  E.  (the  rect,  &c.)>  they  the  sd  A.  &  B. 
BB  trees  of  the  sd  will,  do  resply  hby  grt  &  rele  (e),  &  each  of  «ran;. 
them  the  sd  A.,  B.,  D.,  &  E.,  &  as  benefl  owner,  as  to  one  un- 
divided fifth  pt  of  the  hds  next  hinafter  descd  &  grtd,  doth 
hby  grt,  rele,  &  confirm  unto  the  sd  C.,  freehd  peels,  p.  377, 
habendum  to  C,  in  fee,  p.   393,  dischgd  from  the  trusts  & 
provons  of  the  sd  will  of  the  sd  X. :   AND  THIS  INDRE  Further 
ALSO   WITNETH,  that  in  psuance  of  the  sd  recited  agrmt  in  '^^'"«««*^- 

(d)  The  sale  of  the  leaseholds  may  be  made  by  the  parties  as  executors  or 
tniflteee  according  to  whether  they  have  assented  to  the  bequest  to  them- 
selves or  not ;  but  there  is  no  practical  objection  to  their  being  expressed  to 
sell  in  both  characters. 

(e)  This  operates  as  a  release  by  A.  &  B.  of  their  estate  in  joint  tenancy 
to  C.  their  co-tenant.  The  Conv.  Act,  1881,  s.  50,  does  not  apply  to  this 
case.  The  conveyance  of  the  freeholds  might  have  been  effected  by  a  grant 
by  A.,  B.,  &  0.  to  a  grantee  to  the  use  of  C. 
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XXXIII. 


ABsign- 
ment. 

Haben- 
dum. 


this  behalf,  &  in  conson,  &c.,  the  pchase-moy  for  leasehd$  (tihe 
rect,  &c.),  the  sd  A.  &  B.  as  such  exs  A  trees  as  afsd,  do  resply 
hby  assn  &  rele,  &  each  of  them  the  sd  A.,  B.,  D.,  &  £.,  aa 
benefl  owner  as  to  one  eql  undivided  fifth  pt  of  the  hds  next 
hinafter  descd  &  assned,  both  hby  assn,  rele,  &  confirm  unto 
the  sd  G.,  pceh,  p.  877 :  To  hold  the  same  Unto  the  sd  C, 
bis  exBy  ads,  &  assns,  henceforth  for  all  the  term  of  yrs,  este 
&  intt  for  wch  the  same  premes  are  held  (a),  dischgd  from 
the  trusts  of  the  sd  will  ICavt  by  A.  d-  B,  with  C.forprodon  of 
deeds  in  the  jt  custody  of  A.^  B.,  &  C,  (W  ex%  d  trees,  p.  417, 
form  n.  (i)].     In  wits,  (fee. 


PRIO. 
XXXIV. 


XXXIV. 

CONVEYANCE  of  Freeholds  by  a  Trustee  umfer  a 
Power  op  Sale  in  a  Strict  Settlement  by  Revoca- 
tion and  Appointment  of  the  vse  (c),  with  th£  consent 
of  the  Tenant  for  Life.  A  Jointress  under  a  prior 
Settlement,  and  the  Trustee  of  a  Term  for  secur- 
ing the  Jointure  concur  for  the  purpose  o^Rblbasiko 


Acknow- 
ledgmeut. 


Form  of 
convey - 
iuioe. 


(a)  If  there  were  any  doubt  as  to  the  tenure,  the  conveyance  should  be 
framed  so  as  to  be  effectual  in  either  case. 

(6)  It  is  considered  that  the  statutory  acknowledgment  would  not  be 
effectual  in  this  case,  as  the  documents  are  in  the  joint  custody  of  A.,  B.,and 
C,  and  the  Act  only  applies  where  the  acknowledgment  is  given  by  the 
person  or  persons  in  possession  of  the  documents  to  another  person,  see  p. 
414,  note  ;  and  that  even  the  addition  of  an  express  declaration  that  the 
acknowledgment  is  intended  to  operate  according  to  the  statute  in  the  same 
manner  as  if  the  deeds  were  in  the  possession  of  the  parties  giving  it,  migkt 
not  remove  the  objection,  as  it  is  doubtful  whether  it  would  be  binding  on 
third  parties,  to  whom  the  deeds  might  be  afterwards  delivered.  It  is  better, 
therefore,  in  this  case  to  insert  an  express  covenant. 

(c)  The  trustee  having  no  estate.  If  the  legal  estate  were  in  the  tnutee, 
he  would  convey  by  grant,  as  in  Precedent  XXXIII.  The  sale  would  now 
usuaUy  be  made  by  the  tenant  for  life  under  the  statutory  power  oonfened 
by  the  Settled  Land  Act,  although  the  express  power  of  sale  is  kept  alive  by 
s.  56 ;  see  note  on  the  Act,  p.  464,  and  Precedent  XVIII.,  p.  467 ;  in  the 
present  case  as  there  is  only  one  trustee  of  the  settlement  another  would 
have  to  be  appointed  unless  there  is  a  provision  to  the  oontraiy ;  but  this 
Precedent  may  be  used  where  the  powers  of  the  Act  are  not  available,  t.9-$ 
where  they  are  suspended  by  an  overriding  trust  for  aocumulatioD,  see  p. 
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the  Estate  and  SuRRSKDERiNa  the  Tebm,  which  is  frtc. 
merged.  The  Tenant  for  Life  covenants  to  Indbmnift  ""^' 
the  Purchaser  from  another  overriding  Gharqe  and 
the  Death  Duties  payable  on  the  death  of  the  Jointress. 
Variations  where  tlie  Sale  is  made  free  from  Incum- 
brances under  the  CoNVBYANciNa  Act,  1881,  s.  5,  and 
where  the  concurrence  of  the  Trustee  of  the  Term  is 
dispensed  with  (d). 

P ARTIES f  A.,  survivg  tree  of  settlemt,  1 ;  B.,  tenant  for  life,  2 ; 
C,  widow,  jointress,  3 ;    D.,  tree  of  jointure  term,  4  {e) ;  E., 

458.  Where  the  tenant  for  life  can  exercise  the  powers  conferred  by  the 
Settled  Land  Act,  his  consent  to  the  exercise  of  the  express  power  of  saJe  by 
the  tmsteee  is  required  by  the  Act,  s.  66  (2).  Where  a  tenant  for  life  whose 
oonsent  is  necessary  to  the  exercise  of  a  power  of  sale  has  incumbered  his 
life  estate,  his  power  of  consenting  is  not  destroyed,  but  the  concurrence  of 
the  incumbrancer  is  necessary.    Be  Bedingfield,  [1893]  2  Ch.  832. 

(d)  The  main  point  in  connection  with  this  Precedent  is  as  to  whether  As  to 
family  charges,  such  as  jointures  and  portions,  arising  under  a  former  settle-  charges 
ment,  can  be  OTorreached  or  provided  for  so  as  to  give  the  purchase/  a  clear  ^"^"'^S 
title.  If  the  case  is  one  in  which  the  existing  settlement,  together  with  the  ^-  ?^  ^ 
prior  settlement,  can  be  treated  as  constituting  one  compound  settlement  Battlement. 
under  the  Settled  Land  Act  (as  in  J2e  Ailetbury  and  Iveagh,  [1893]  2  Ch.  345, 
•ee  above,  p.  457,  note),  then  according  to  that  decision,  upon  the  appoint- 
ment by  the  Court  of  trustees  of  the  compound  settlement  to  receive  the 
purchase-money,  the  conveyance  of  the  tenant  for  life  will,  under  s.  20  of  the 
Act,  override  all  the  charges  subsisting  under  the  prior  settlement,  if  in  the 
nature  of  floating  charges,  and  not  sums  specifically  secured  by  mortgage ; 
but  as  pointed  out,  ante,  p.  457,  note,  the  decision  in  Be  Aileshury  and  Iveagh 
cannot  safely  be  acted  on.  If  the  existing  settlement  was  made  by  the 
ultimate  remainderman  in  fee  under  the  prior  settlement,  after  his  estate 
had  come  into  possession,  or  if  the  tenant  for  life  under  the  prior  settlement 
joined  in  resettling  without  preserving  his  old  life  estate,  the  powers  of  the 
Settled  Land  Act  would  not  be  available  as  a  means  of  overriding  the  old 
charges,  but  the  express  power  of  sale  in  the  old  settlement  might  still 
occasionally  remain  alive  so  as  to  enable  that  object  to  be  effected.  See  32 
SoL  J.  689.  Failing  this  a  clear  title  could  not  be  made  without  an  express 
release  of  the  charges  or  provision  being  made  for  them  under  the  Conv.  Act, 
1881, 8.  5,  or  the  Settled  Land  Act,  1882,  ss.  5, 24,  if  applicable  (see  infra),  and 
the  purchaser  might  have  to  be  content  with  an  indemnity.  As  to  removing 
a  restraint  on  anticipation,  under  the  Conv.  Act,  1881,  s.  39,  to  enable  a 
married  woman  to  consent  to  the  sale,  see  Be  Ailesbury  and  Iveagh,  [1893] 
2Ch.  345. 

The  Conv.  Act,  1881,  s.  5,  contains  provisions  for  freeing  land  sold  either  Sale  of 
by  the  Court  or  out  of  Court,  from  incumbrances,  whether  of  annual  or  hmd  free 
capital  sums  (see  the  definition  of  ''incumbrances"  in  s.  2),  on  payment  into  t^^ 


incQin- 
braoces 


(e)  See  note  (a),  p.  503.  ^^^dcr 
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PREC.      pchaser,  5.     Recital  of  strict  settlemt  oftlie  "  hds  first  hinafter 
^^^"''      descd  &  appted  (togr  with  other  hds),"  subjt  to  a  jointure 

Recitals. 

Settlement. 

Court  of  an  amount  which  the  Court  considers  sufficient  to  proYide  for  the 

I'fiflT'  ^^^    charge,  with  a  margin  for  expenses,  interest,  and  contingencies  (except 

depreciation  of  inv^ments) ;  whereupon  the  Court  is  empowered,  either 

after  or  without  any  notice  to  the  incumbrancer,  to  declare  the  land  to  be 

freed  from  the  incumbrance,  and  to  make  any  order  for  conveyance,  or 

vesting  order,  proper  for  giving  effect  to  the  sale,  and  to  give  directions  for 

the  retention  and  investment  of  the  money  in  Court.    See  KtZ/ord,  ^c,  Co, 

V.  Movoatt,  28  Ch.  D.  402.    As  to  the  procedure  under  this  section,  see 

Wolstenholme  C.  A.  p.  26.    A  vendor  will  not  be  compelled  to  make  use  of 

this  provision  to  discharge  an  incumbrance,  where  it  would  involve  hardBhip 

to  him.  Re  Great  Northern  R.  C,  25  Ch.  D.  788.    Recourse  to  this  enactment 

is  sometimes  useful,  where  a  release  of  or  sufficient  indemnity  against  sn 

incumbrance  cannot  be  obtained.    In  that  case  the  conveyance  will  contain 

recitals  of  the  order  or  orders  for  payment  into  Court,  and  declaring  the  land 

free  from  the  charge,  and  appointing  a  person  to  convey,  or  vesting  order 

(where  this  is  necessary,  which  it  would  only  be  to  get  in  a  legal  estate), and 

the  payment  into  Court,  such  payment  being  expressed  to  be  part  of  the 

consideration  for  the  conveyance.    The  person  (if  any)  appointed  to  convey 

would  join  in  the  conveyance,  and  would,  if  a  covenant  against  incnmbranoes 

by  him  is  to  be  implied,  be  expressed  to  convey  "under  the  said  order  of, 

&c.,"  see  p.  899,  and  some  words  expressing  that  the  property  is  free  from 

the  charge,  would  be  added  after  the  habendum. 

Another  mode  of  proceeding  to  avoid  delay  in  completing  the  purchase, 

which  would  be  available  where  ,the  vendors  are  trustees,  is  to  leave  the 

application  to  the  Court  to  be  made  after  the  conveyance,  as  indicated  in  the 

following  clauses : — 

Clauses  for       "  liccite  creation  of  term  for  raisg  portions.     Devise  to  trees 
payment      y^  g^  gyjjj^  ^  f^fi^  chae,  dc  Contract  for  sale. 

into  Court    •'•'*'  ^ 

to  provide        **  And  whas  the  sd  sum  of  £ raiseable  for  portions  can- 

orportwM.  ^^^  ^®  immedly  dischged,  &  it  has  been  agrd  that  the  sum  of 

£ pt  of  the  sd  pchase-moy  shl  be  set  apart  by  the  vendors 

for  the  ppose  of  providg  the  sum  of  £ to  be  pd  into  Cfc 

under  the  Convcg  &  Law  of  Ppty  Act,  1881,  to  answer  the 
sd  chge  of  portions  &  for  paymt  of  costs,  &  that  thrupon  an 
order  of  the  Gt  shl  be  obtained  dischging  the  hds  comprd  in 

the  sd  term  of yrs  from  the  sd  sum  of  £ ,  &  accdly 

that  such  trusts  shl  be  decld  as  are  hrinafter  contd  of  the  sum 

of  £ pt  of  the  sd  pchase-moy. 

"  Testatum,  in  conson  of  the  sd  sum  of  £ ,  tlie  whole 

pchase-moy,  to  the  vendors  as  such  trees  as  afsd  pd  by  the 
pchaser  (the  rect,  &c.),  Convce  to  pchaser  in  fee,  dischged  by 
means  of  the  paymt  into  Ct  hinafter  provd  for  from  the  sd 
sum  or  sums  not  exceedg  the  sum  of  £ raiseable  for  por- 
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rent'c/ige  of£ lifnd  to  C.  d  a  term  of yr%  for  securg      prw. 

the  same,  vested  in  D.,  d-  to  a  ppal  sum  of  £ d-  intt     *""^' 

chged  thron  by  an  mdre,  dated,  dc,  d  madey  dc.,for  the  por- 
tions of  ike  yor  chin  of  K.,  all  of  whom  are  now  infants  under 

tions  under  the  sd  indre  of,  &c.,  &  all  intt  payable  in  respt 
thof. 

"  And  it  is  hby  agrd  &  decld  &  the  vendors  do  hby  covt  with 
the  pchaser,  his  hrs  &  assns,  that  the  vendors  shl  forthwith 

out  of  the  sd  pchase-moy  of  £ ,  set  apart  the  sum  of  £ , 

&  deposit  the  same  in  their  jt  names  in  the Bank  in  trust 

to  be  applied  as  hinafter  provd,  &  will  hold  the  same  in  trust 
accdly,  &  will  forthwith  apply  by  summons  or  orwise  to  the 
Chancery  Divon  of  the  High  Gt  of  Justice  under  the  provons 
of  the  Convcg  <fc  Law  of  Ppty  Act,  1881,  for  an  order,  & 
will  endeavour  to  obtain  an  order  givg  leave  to  pay  the  sum  of 

£ into  Ct  to  answer  the  sd  sum  of  £ raiseable  for 

portions,  &  dischging  the  premes  comprd  in  the  sd  term  from 

the  sd  sum  of  £ &  the  intt  thof  &  all  claims  in  respt  thof, 

&  will  psuant  to  the  sd  order  when  obtained,  apply  the  sd  sum 

of  £ in  makg  paymt  into  Ct  of  the  sd  sum  of  £ ,  <fc  in 

paying  the  costs  of  &  consequent  on  such  applicon,  the 
vendors  retaing  &  applyg  the  balce  (if  any)  as  pt  of  their 
trust  este,  &  that  in  case  an  applicon  shall  not  within  six  calr 
months  from  the  date  hrof  be  made  by  the  vendors  for  such 
order,  it  shl  be  lawful  for  the  pchaser  to  apply  for  &  obtain 

such  order,  &  thrupon  the  sd  sum  of  £ shl  be  applied  by 

the  vendors  in  makg  the  paymt  into  Ct  authorised  by  such 
order,  &  in  paying  all  costs  &  expses  incurred  by  the  pchaser 

in  &  about  obtaing  the  same,  &  that  the  sd  sum  of  £ shl 

not  witht  the  consent  in  writg  of  the  pchaser,  be  applied  for 
any  other  ppose  than  the  ppose  hinbfe  specified." 

Under  the  S.  L.  Act,  1882,  as.  r>,  24,  a  mortgage  or  other  inoumbrance  Power  in 
may,  with  the  consent  of  the  incumbrancer,  be  charged  on  another  part  of  Settled 
the  estate  in  exoneration  of  the  part  sold ;  see  Be  Stan^ford,  43  Ch.  D.  84,  I^md  Act 
and  a  precedent  for  this  in  Vol.  II.,  Mobtqaobs.  *?  *^^ 

If  the  trnstee  of  the  jointure  term  has  never  acted  or  incurred  any  . 
oostB,  his  concurrence  would  be  unnecessary;  as  on  the  release  of  the  ^^^^ 
jointure,  the  term  would,  as  to  the  land  released,  cease  under  the  proviso 
for  cesser  (if  any),  or  under  8  &  9  Vict,  c  112 ;  but  he  is  usuaUy  made  a 
party  to  obtain  his  adnussion  that  he  has  no  claim  for  costs,  so  as  to  preclude 
any  question  as  to  the  term  being  satisfied.  As  to  what  is  a  satisfied  term 
under  the  Act,  see  Anderson  v.  Pignet,  8  Ch.  180. 
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paw.      the  age  of  21  yre,  d  to  anor  ppal  sum  of  £ ,  dc.y  **  wch  rent- 

^^"^'  chge  &  term  &  respive  ppal  sums  &  intt  override  &  are  para- 
mount to  the  uses  &  powers  of  the  sd  settlemt/'  settg  forth  the 
uses  of  the  settlemt  up  to  dk  includg  ike  este  of  B.,  *^  with  divers 
remrs  over,"  d-  the  power  of  sale  d  ofrevocon  of  the  uses,  cfr., 
d  the  poiver  to  give  rects  {if  any),  d  {as  pt  of  the  ppty  now  to  he 
conveyed  was  pchased  with  the  pceeds  of  a  sale  under  the  power) 
also  referrg  to  the  trust  far  re-investrnt  of  the  sale-mays  in  the 
pchase  of  other  land  to  be  conveyed  to  the  uses  ofiJie  setikmt: 
Parchaae     Death  of  L.,  one  of  the  trees  of  the  settlemt:  And  whas  in  the 

nndw^        y^ *^®  s^  ^'f  *s  survivg  tree  of  the  sd  indre  of  settlemt, 

power.        ^  with  the  consent  of  the  sd  B.,  applied  certn  moys  in  his 
hands  arisg  from  the  sale  of  pt  of  the  hds  comprd  in  the  sd 

settlemt  in  the  pchase  of  certn  hds  situate  in  the  Coy  of , 

includg  the  hds  secondly  hinafter  descd  &  appted.    ReciUd 

of  convce  of  the  last-mentd  prev%es  to  the  uses  of  the  set&emt: 

Payment      Contract  foT  sale,  p.  870,  form  iv. :  And  whas  the  sd  ppal  sum 

charges.      ^'  ^ ^^^  ^^^  ^  ^^8®  ^^  *^®  ^  premes  at  the  date  of 

the  sd  settlemt  of,  &c.,  &  the  intt  thron  was  in  the  yr 

pd  off  out  of  moys  arisg  from  a  sale  of  pt  of  the  sd  settled 
estes,  &  the  only  chges,  estes,  or  intts  now  subsistg  upon  or  in 
the  sd  hds  first  hinafter  descd  &  appted,  wch  are  prior  &  para- 
mount to  the  uses  of  the  sd  settlemt,  &  wd  therefore  not  be 
over-reached  by  an  exercise  of  the  power  of  sale  thrin  contd  as 

afsd,  are  the  sd  jointure  rent-chge  of  £ ,  limd  to  the  sd  C. 

by  the  sd  ,  prior  instrumt,  &  the  sd  term  of  yrs, 

vested  in  the  sd  D.,  for  securg  the  same,  &  the  sd  sum  of  £ — ■ 

Agreement   chged  thron  for  portions  by  the  sd,  &c. :  And  whas  the  sd  C. 

to  concnr.    j^^^^  ^q^  ^  -p^  h^kVQ  resply]  agrd  to  concur  in  these  psnts,  for 

the  ppose  of  releasg  the  sd  hds  first  hinafter  descd  &  appted 

from  the  sd  rent-chge  (wch  is  seed  on  other  ppty  of  ample 

Jointore      valuo),  [&  the  sd  term  for  securg  the  same]  :   [And  whas  the 

JJJJlJ^  ^     paymt  of  the  sd  jointure  rent-chge  is  intd  to  be  seed  by  a  chge 

be  secoped    upon  the  sd  pchasB-moy  &  the  investmts  to  be  made  thof  under 

chi^-^        the  trusts  of  the  sd  indre  of  settlemt,  &  the  income  thof  in 

money.        substiton  for  the  sd  hds  &  premes  hby  reled  thfrom,  wch  chge 

is  to  be  effected  by  an  indre  already  engrossed  &  intd  to  be 

exted  immedly  after  these  psnts,  but  so  that  the  exon  of  such 

indre  shl  not  be  deemed  necy  to  the  validity  of  the  rele  hby 

made,  or  be  material  to  the  title  of  the  premes  first  hinafter 
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descd  &  appted  (a)] :  And  whas  the  sd  B.  has  agrd  to  enter      prko. 
into  such  covt  as  is  hinafter  contd  for  indemnifying  the  sd  E.     "^"^' 

in  respt  of  the  sd  sum  of  £ &  intt,  wch  is  seed  on  other  indemnity 

ppty  of  ample  value,  &  in  respt  of  the  duties  payable  upon  ^^ 
the  dece  of  the  sd  C. :   NOW  THIS  INDRE  WITNETH  duties. 
that  in  psuance  of  the  sd  recited  contract  &  for  efifectg  the  sd  ^**"  ^^ 
sale,  &  in  conson,  &c.,  pchase-moy  pd  to  A.  (the  rect,  &c.)>  the 
sd  A.  as  survivg  tree  of  the  sd  indre  of  settlemt  (b),  in  exercise 
of  the  power  for  this  ppose  in  the  same  indre,  &  in  the  sd  indre 
of,  Ac,  the  convce  of  after-pckased  lands,  by  referee  to  the  sd 
indre  of  settlemt,  resply  contd  as  afsd,  &  of  every  other  power 
enablg  him  in  this  behalf,  by  the  diron  of  the  sd  B.  directg  as  Revocation. 
benefl  owner  (b),  both  hby  revoke  &  make  void  all  the  uses, 
trusts,  powers,  &  provons,  by  &  in  the  sd  indre  of  settlemt,  & 
by  &  in  the  sd  indre  of,  &c.,  by  referee  thto,  resply,  limd, 
decid,  &  contd  of  &  concerng  the  respive  hds  first  &  secondly 
hinafter  descd  &  appted,  &  doth  hby  appt  that,  peels  in  tivo  Appoint- 
ptSy  p.  877,  shl  henceforth  go  &  remain  To  the  use  of  the  °^®"*' 
sd  E.,  his  hrs  &  assns :   AND   THIS  INDRE  FURTHER  Further 
WITNETH  that  in  psuance  of  the  sd  agrmt  in  this  behalf  &  in  ^i*^^*»»- 
conson  of  the  premes  the  sd  C,  as  mtgee  (c),  at  the  reqt  of  the 
sd  B.,  doth  hby  rele  [&  the  sd  D.,  as  tree,  at  the  reqt  as  well  Release 
of  the  sd  B.,  as  of  the  sd  C,  doth  hby  surrender  &  assn]  unto  joi^are. 

(a)  Care  sbould  be  taken  that  the  deed  giving  the  substituted  security  is 
not  made  a  title  deed. 

(b)  This  implies  a  covenant  against  incumbrances  by  A.,  and  fuU  covenants  Oovenants 
for  title  by  B.,  see  pp.  399,  400 ;  as  to  the  mode  of  implying  the  covenants  for  title. 
for  title,  if  B.  has  only  power  to  consent  to  or  to  request  the  sale,  see  p.  409> 

Form  XI.,  and  note  (i).  iTie  implied  covenant  for  right  to  convey  in  this 
Precedent  is  inaccurate,  by  reason  of  C.  &  D.  joining  in  the  conveyance,  but 
not  by  the  direction  of  B.,  see  p.  409,  note ;  and  it  might  be  better  to  import 
B.'s  covenants  by  a  separate  clause,  see  p.  410.    The  usual  form  of  express 

covenant  for  right  to  convey  would  be,  '^  that  he,  the  sd  B.,  now  has 

power  to  give  such  diron,  or,  *  consent,'  or,  *  to  make  such 
reqt,'  as  afsd,  &  that  the  sd  A.  now  has  power  to  appt  the  sd 
premes  hby  appted,  &  every  pt  thof,  to  the  use  of  the  sd  E., 

his  hrs  &  assns,  in  mner  afsd."  if  B.'s  covenants,  express  or 
statutory,  extend  to  the  acts  of  a  prior  owner,  the  proviso  restricting  them 
(see  p.  411,  Form  ii.,  and  note  (h)  )  should  be  inserted. 

(e)  It  might  be  better  to  make  the  jointress  give  an  express  covenant 
against  incumbrances;  or  the  statutory  covenant  might  be  incorporated 
expressly,  as  at  p.  410. 


506 


CONVEYANCES   ON   SALE. 


PliEC. 
XXXIV. 


Covenants 
hy  tenant 
for  life  to 
iudemnifj 
parchaser 
a^nst 
charge  and 
death  duty 

(ft). 


the  sd  E.,  All  &  bingr  the  hds  &  premes  first  hinbfe  descd  & 
hby  appted,  to  the  intent  that  the  same  may  henceforth  be 

dischged  from  the  sd  jointure  rent-chge  of  £ p.a.  limd  or 

seed  to  the  sd  G.  by  the  sd  (a),  &c.,  &  from  every  pt  thof,  k 
from  all  powers  &  remedies  for  securg  the  same,  &  all  claims 

&  demands  in  respt  thof,  [&  that  the  sd  term  of yrs  may 

become  absolutely  merged  &  extinguished  in  the  freehd  & 
inhance  of  the  same  premes]  [,or  if  D.  is  not  a  pty^  that  the  sd 

term  of yrs  may  cease  as  a  satisfied  term] ;  Cort  by  B, 

with  E.y  that  he  the  sd  £.,  his  hrs,  exs,  or  ads,  will  at  all  times 
hrafter  keep  the  sd  E.,  his  hrs,  exs,  ads,  &  assns,  efifectaally 

indemnified  from  &  agst  the  sd  ppal  sum  of  £ chged  on 

the  sd  premes  firstly  hby  appted  under  or  by  virtue  of  the  sd 
indre,  &c.,  &  from  &  agst  all  intt  due  or  to  accrue  due  in  r^t 
thof  or  any  pt  thof,  &  from  &  agst  all  duties  wch  may  become 
payable  in  respt  of  the  sd  premes  fiirstly  hby  appted,  or  anjpt 
thof,  upon  the  death  of  the  sd  C,  &  from  &  agst  all  claims, 
demands,  actions,  pcdgs,  costs,  &  expses  whatsr,  for  or  in  respt 
of  the  sd  ppal  sum  &  intt  &  duties,  or  any  pt  thof  resply. 
Acknmt  d  undertakg  by  B,  as  to  title  deeds,  p.  418.  In 
WITS,  &c. 


PREO. 
XXXV. 


Recitals. 


Indemnity 
as  to  suc- 
cession 
dutv. 


CONVEYANCE  0/ Freeholds  by  Tenant /or  Life  atid  Tbnint 
in  Tail  ds  part  of  a  Family  Arrangement  (c). 

Parties,  A.,  tenant  for  life,  1 ;  B.,  tenant  in  tail,  2 ;  C,  3. 
Recite  seisin  of  A.  d-  B.fov  their  respive  estes,  p.  368.    And 

(a)  See  page  64,  note  (&). 

(b)  The  covenant  of  indemnity  against  the  death  duties,  which  will 
become  payable  on  the  death  of  the  jointress,  should  be  inserted,  as  ilie 
jointure  overrides  the  settlement,  notwithstanding  DugddU  v.  Meadows,  9 
£q.  212,  6  Ch.  501 ;  see  above,  p.  469,  note  (/).  If  the  case  admits  of  it,  the 
indemnity  might  be  strengthened  by  a  charge  upon  or  grant  of  powers  of 
distress  and  entry  on  other  land,  whether  already  subject  to  the  charges  or 
not ;  but  see  as  to  such  powers,  p.  306,  note.  See  further  as  to  suocessioii 
duty  and  estate  duty,  ante,  p.  469. 

(c)  This,  though  not,  strictly  speaking,  a  conveyance  on  sale,  may  con- 
veniently find  a  place  here.  As  to  family  arrangements,  see  p.  56,  note  (a). 
The  conveyance  must  be  enrolled  within  six  calendar  months  after  execa- 
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WHA8  in  order  to  make  provon  for  the  sd  C.  &  as  pt  of  &  in      prkc. 
conson  of  a  family  arrangemt,  the  other  pt  whof  is  contd  in  &      ^^^' 
has  been  fully  carried  into  effect  by  an  indre  bearg  even  date  Family 
with  &  exted  bfe  these  psnts  &  made,  &c.,  the  sd  A.  &  B.  are  ment. 
desirons  &  have  agrd  to  convey  the  sd  hds  to  the  sd  G.  in 
mner  hinafter  expd  :  And  whas  although  the  sd  indre  of  even 
date  hwith  is  hinbfe  refd  to  as  formg  a  valuable  conson  for 
the  convce  hby  made,  it  is  nevs  the  intention  of  the  sd  A.  & 
B.  (as  they  do  hby  exply  declare)  that  these  psnts  shl  operate 
&  take  effect  independently  of  that  indre,  &  so  that  the 
same  shl  in  no  wise  form  pt  of  the  title  to  the  sd  hds  hby 
conveyed  (d)  :    NOW    THIS    INDEE    WITNETH    that    in  Wit- 
psuance  of  the  sd  arrangemt  &  in  conson  of  the  premes  the  '*®*^®^**- 
sd  A.,  as  benefl  owner,  as  to  his  este  for  his  life  in  the  hds 
hinafter  descd,  doth  hby  grt,  &  the  sd  B.,  as  benefl  owner,  as  to  Grant  by 
the  remr  in  fee  simple  expectant  upon  the  sd  life  este  in  the  nfe^and^^ 
same  hds  &  with  the  consent  of  the  sd  A.  as  protector  of  the  tenant  in 

tail 

settlemt,  doth  hby  grt  &  confirm  unto  the  sd  C,  Peels,  p.  877, 
Hahendwn,  Unto  the  sd  C,  his  hrs  &  assns,  dischged  from  the  Haben- 
sd  este  tail  &  all  other  estes  tail  of  the  sd  B.  in  the  same  J?™' 
premes  &  all  remrs,  reversions,  estes,  rts,  intts  &  powers  to  from  estate 
take  effect  after  the  determinon  or  in  defeasance  of  such  este  ^^^• 
tail  or  estes  tail  To  the  use  of  the  sd  C,  his  hrs  &  assns.    In 

WITS,  &c. 

tion,  see  the  Fines  and  Becoyeries  Act«  1833  (3  &  4  Wm.  4,  c.  74),  s.  41.  As 
to  deeds  barring  entails,  see  ii^fra.  Disentailing  Deeds. 

(d)  See  p.  505,  note  (a).    In  spite  of  this  recital  the  other  deed  might  Oonsidera- 
possibly  be  called  for  to  verify  the  statement  that  it  created  a  valuable  tion  con- 
consideration,  so  as  to  prevent   this    deed  from   being    impeachable  as  ^^°^^  "^ 
Tolmitary ;  and  possibly  also  to  show  that  the  consideration  did  not  make  ^J^ 
this  deed  liable  to  ad  valorem  stamp  duty ;  but  this  might  be  avoided  by 
getting  the  stamp  adjudicated.    So  far  as  the  implication  of  covenants  for  Covenants 
title  by  the  use  of  the  words  "  as  beneficial  owner "  is  concerned,  it  is  ^^^  title  in 

conceived  that  a  deed  expressed  to  be  for  valuable  consideration  (e.g.  "  for  ^jg^ 

divers  good  &  valuable  consons  ")  though  not  so  in  fact,  would  be 
effectual  against  the  grantor  by  estoppel ;  but  where  there  is  any  doubt  as 
to  the  deed  being  for  valuable  considen^tion,  it  is  better  expressly  to 
incorporate  the  statutory  covenants,  see  p.  410,  Form  xiii. 
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PRIC. 
XXXVI. 


Contnet. 


Wit- 
nesseth. 

Haben- 
dam. 


XXXVI. 

SURRENDER  of  Freeholds  ly  Tenant  por  Life  to 

Remainderman  in  fee  (a). 

PARTissy  A.,  tenant  for  life,  1 ;  B.,  remrman,  2.  RecitaU 
shovoing  the  titles  of  the  pties,  p.  S68, /orm  vin.  or  n.  And 
WHAB  the  sd  A.  has  agrd  with  the  sd  B.  for  the  sale  &  surrender 
to  him  of  the  life  este  of  the  sd  A.,  in  the  hds  hby  assured  for 

the  sum  of  £ •     NOW  THIS  INDRE,  &c.,  conson,  red, 

the  sd  A.,  as  benefl  owner,  doth  hby  grt  &  surrender  onto  the 
sd  B.,  pcelSf  p.  877 :  To  hold  the  same  Unto  &  to  the  use  of 
the  sd  B.,  his  hrs  &  assns,  for  &  durg  the  life  of  the  sd  A,  to 
the  intent  that  the  este  for  life  of  the  sd  A.  in  the  sd  premes, 
may  merge  &  be  extinguished  in  the  reversion  &  inhance  thof, 
&  that  the  sd  B.  may  become  seised  of,  or  entled  to  the  same 
premes  for  an  este  of  inhance  in  fee  simple  in  posson.   In 

WITS,  &c. 


PRBO. 
XXXVII, 


Recitals. 


Effect  of 
union  of 
life  estate 
and  fee  on 
powers  of 
sale,  &c. 


XXXVII. 

CONVEYANCE  oj  Reversion  in  fee  of  Freeholds  to  a 
Purchaser.  Covenant  by  Purchaser  to  pay  Death 
Duties  (b). 

Parties,  A.,  vendor,  1 ;  B.,  pchaaer,  2.  Short  redid  of 
title  of  A.  in  reversion  expectant  on  the  dece  of  X.,  ilie  tenant 

(a)  Although  a  tenant  for  life  cannot  divest  himself  of  his  powers  under 
the  Settled  Land  Acts,  even  by  an  out  and  out  oonvejanoe  of  his  life 
estate  (see  the  Act  of  1882,  s.  60  (1)  ),  it  seems  that  in  the  case  in  the  text 
the  statutory  powers  would  be  gone  by  the  union  of  the  life  estate  with 
the  reversion  in  fee,  and  it  is  a  question  whether  they  could  be  kept  alive 
by  an  express  declaration  against  the  merger  of  the  life  estate;  and  if 
not,  any  charges  of  jointures  or  portions  still  subsisting  under  the  settle- 
ment could  not  afterwards  be  overridden  on  a  sale,  unless  the  setUement 
contains  an  express  power  of  sale,  which  might  still  be  available*  althcogb 
the  consent  of  the  tenant  for  life  is  required  to  its  exercise ;  see  Aleganderf. 
MUls,  6  Ch.  124. 

(h)  On  a  purchase  of  a  reversion  the  powers  of  sale  and  leasing  given  by 
the  Settled  Land  Act,  1882,  to  the  tenant  for  Ufe  or  other  limited  owner, 
which  he  cannot  assign  or  release  or  contract  not  to  exercise  (s.  50),  should 
be  borne  in  mind.  His  statutory  power  of  sale  overrides  any  previous  sale 
by  the  reversioner ;  Wheelwright  v.  Walk&r,  23  Ch.  D.  752.    As  to  whether 
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far  Ufef  p.  362  :  And  whas  the  sd  A.  has  agrd  with  the  sd  B.      prso. 

for  the  sale  to  him  for  the  sum  of  £ of  the  reversion  &     "^^' 

inhance  in  fee  simple  of  the  sd  A.,  expectant  on  the  dece  of  (Contract. 
the  sd  X.  of  &  in  the  sd  hds,  &  it  has  been  further  agrd  that 
the  duties  payable  in  respt  of  the  sd  premes  upon  the  dece  of 
the  sd  X.,  shl  be  pd  by  the  sd  B.,  &  that  he  shl  enter  into  the 
covt  in  relon   thto  hinafter  contd :    NOW    THIS  INDRE  Wit- 
WITNETH  that,  &c.,  consort  (the  rect,  &q.),  the  sd  A.  as  benefl 
owner  doth  hby  grt  unto  the  sd  B.,  jpceU,  p.  877 :  To  hold  the  Grant, 
same  Unto  &  to  the  use  of  the  sd  B.,  his  hrs  &  assns,  subit  To  pui^ 
to  the  este  for  life  of  the  sd  X.  in  the  same  premes  :  Covt  by  |^   ^  ^^ 
B.  to  pay  death  duties,  p.  421  (c).     In  wits,  &c. 


xxxvin. 

RELEASE  o/ Reversion  in  fee  of  Freeholds,  expectant      prkc. 
on  an  Estate  for  Life,   to  the  Tenant   for  Life.    *^^"- 
Covenant  to  pay  Death  Duties  (d). 

Parties,  A.,  remrman,  1 ;    B.,  tenant  for  life,  2.     Recitals 
as  in   the    last   Precedent,   mutatis   mutandis.      NOW  THIS  Wit- 
INDRE  WITNETH,  &c.,  conson  (the  rect,  &c.),  the  sd  A.,  "^***- 
as  benefl  owner,  doth  hby  grt  &  rele  unto  the  sd  B.,  peels, 
p.  877 :  To  hold  the  same  Unto  &  to  the  use  of  the  sd  B.  Haben- 
his  hrs  &  assns  subjt  to  the  este  for  life  of  the  sd  B.  in  the  ^^^' 
sd  premes,  to  the  intent  that  the  same  may  merge  &  be 
extinguished  in  the  revon  &  inhance  thof,  &  that  the  sd  B. 
may  be  henceforth  seised  of  or  entled  to  the  fee  simple  & 
inhance  in   posson  thof;    Covt  by  B.  to  pay  death  duties, 
p.  421  (e).    In  wits,  &c. 

it  can  be  restrained  or  interfered  with,  see  ThomcLs  v.  WiUianu,  24  Ch.  D. 
558.    As  to  sales  of  reversions,  see  31  &  32  Vict.  c.  4s,  and  cases  decided  Sales  of 
thereunder,  ennmerated  in  the  notes  to  Chesterfield  v.  Jansaen,  1  W.  &  T.,   roTersions. 
L.  C,  624;  IVv  V.  Lane,  40  Ch.  D.  312. 

(e)  See  note,  p.  421.    If  A.  is  parting  with  only  part  of  his  reversion,  it 
will  have  to  be  considered  how  the  duties  are  to  be  borne. 

(d)  See  last  page,  note  (a),  as  to  effect  of  union  of  the  life  estate  with  the 
fee  on  the  statutory  or  other  powers  of  sale. 

(e)  See  note  (g),  p.  421. 
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pRKc.  CONVEYANCE  of  Frebholdb  6y  equitable  Tenant  fob 

'  Life  and  Ebmaindbrmbn,  and. a  Trustee  in  wham  the 

legal  estate  is  outstanding. 

Parties,  A.,  tenant  for  life,  &  B.,  C,  &  D.,  remrmen,  1; 

Recitals.  E.,  tree,  2  ;  ¥.,pchaser,  8.  Recite  tvill  of  X.,  under wch  theppty 
has  become  vested  in  E.,  in  trust  for  A,  for  life,  with  remr  to  B,, 
C,  d'  D.,  as  tenants  in  common  in  fee  :  Death  of  testor  d  probate, 
p.  865  :  Contract  for  sale,  p.  871,/ar7;i  vni. ;  And  whas  it  has 
been  agrd  that  the  sd  pchase-moy  shl  be  pd  to  the  sd  pties 

Payment  of  hto  of  the  first  pt,  jtly  &  upon  their  jt  rect ;  [And  whas  the 

dmj?"**"  succession  duty  payable  upon  the  dece  of  the  sd  A.  in  respt 
of  the  sd  premes  hby  assured,  has  been  compounded  for  & 
pd  &  satisfied  by  the  sd  B.,  C,  &  D.,  prior  to  the  exon  of 
these  psnts]  {a) :    NOW  THIS  INDRE  WITNETH  that  in 

psuance,  &c.,  &  in  conson  of  the  sum  of  £ ,  to  the  sd 

pties  hto  of  the  first  pt  pd  by  the  sd  F.  (the  rect,  &c.)>  the 
sd  E.,  as  tree,  by  the  diron  of  the  sd  pties  hto  of  the  first  pt, 

arar.t.  doth  hby  grt,  &  the  sd  A.  as  benefl  owner,  as  to  the  este  for 
his  life,  &  all  other,  if  any,  his  este  or  intt  in  the  bds  hby 
assured,  doth  hby  grt,  &  the  sd  B.,  C,  &  D.,  each  of  them 
conveying  as  benefl  owner  of  one  eql  third  pt  of  the  revon  in 
fee  simple  [err,  if  they  are  entld  nneqlly,  as  benefl  owner  of  the 
pt  or  share  of  or  in  the  sd  premes  to  wch  he  or  she  is  entled 
as  hinbfe  appears  in  revon]  expectant  on  the  life  este  of  the 
sd  A.  in  the  sd  premes,  &  as  to  all  other,  if  any,  their  respive 
estes  or  intts  thrin,  do  resply  hby  (b)  grt  &  confirm  unto  the 


Wit- 

uesaetb. 


Succession 
dutv. 


(a)  If  the  duty  is  not  paid  in  advance,  a  covenant  for  payment  should  be 
inserted ;  see  p.  421.  As  to  the  commutation  of  duty  in  respect  of  a  rever- 
sion, see  the  Succession  Duty  Act,  1853,  s.  41 ;  and  as  to  personaltj,  see 
48  Vict.  o.  14,  s.  11.    No  estate  duty  wiU  he  payable  on  A/s  death. 

(b)  If  the  interests  of  the  parties  of  the  first  part  are  shown  by  the 
recitals,  they  may  convey  as  foUows  (see  p.  407,  note)  :  — 

"  And  they,  the  sd  pties  hto  of  the  first  pt,  each  of  them 
conveying  as  benefl  owner  of  the  respive  este,  share,  or  intt 
in  the  hds  hby  assured,  to  \sxh  he  or  she  is  entled,  as  hinbfe 
appears,  &  all  other  (if  any)  his  or  her  este  or  intt  ttu-in,  do 
resply  hby,  &c." 
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sd  P.,  peels,  p.  377,  Habendum  to  F.  in  fee;  {^Acknmt  iC 
undertakg  by  A.  as  to  munimts  in  his  posson  dk  retained  by  him 
relatg  to  the  fee,  or  to  his  life  este  only,  it  by  B.,  C,  d-  D. 
resply  as  to  any  munimts  in  the  posson  of  <£  retained  by 
them  resply  relatg  to  their  revonary  intts  only,  p.  418]  (c).  In 
WITS,  &c. 


PREO. 
XXXIX. 


XL. 

CONVEYANCE  of  Freeholds  by  Tenants  in  common 
having  various  interests.  Variations  where  one  of  the 
vendors  is  an  Infant  (d). 

Parties,  A.,  owner  of  share,  1 ;  B.,  &  C,  his  wife,  owners  of 
$hare,  2 ;  D.  &  E.,  trees  for  sale  of  share,  8;  F.,  tenant  for 
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(c)  See  p.  414,  note.  The  acknowledgment,  &c.,  of  the  tenant  for  life  as 
to  the  mnniments  relating  to  the  fee  will  of  coarse  suffice,  without  the 
reversioners  joining  in  it,  and  their  doing  so  would  be,  in  fact,  inefficacious, 
as  the  deeds  are  not  in  their  possession ;  see  p.  414,  note. 

(d)  In  the  case  of  the  married  woman  C,  it  is  assumed  that  the  marriage 
and  acquisition  of  the  share  were  both  prior  to  1883,  so  that  the  law  previous 
to  the  Married  Women's  Property  Act,  1882,  applies.  As  to  conveyances  by 
married  women,  see  p.  486,  note.  As  to  the  case  of  the  sale  by  the  executor 
G.  under  a  power  of  sale  to  pay  debts,  see  p.  480,  note.  As  to  the  share  of 
H,  &.  K.,  it  might  be  sold  by  H.  as  tenant  for  life  under  the  Settled  Land 
Act,  1882,  the  purchase-money  being  paid  to  the  trustees  of  the  settlement ; 
but  the  course  adopted  in  the  text  is  simpler,  as  it  enables  trustees  to  be 
dispensed  with.    As  to  succession  duty  on  the  share,  see  p.  460,  note. 

If  one  of  the  vendors  is  an  infant,  his  share  may  be  conveyed  by  the 
**  trustees  of  the  settlement,"  if  any,  or  otherwise  by  a  person  appointed 
by  the  Ck>urt,  under  the  Settled  Land  Acts  (see  note,  p.  465 ;  and  Precedent 
XXL,  p.  474)  ;  which  is  the  better  plan ;  or  with  the  sanction  of  the  Court 
under  the  Settled  Estates  Act,  1877,  if  the  case  is  within  that  Act  (as  to 
which  see  Re  Sparrow,  [1 802]  1  Ch.  412)  ;  or  (according  to  a  plan  sometimes 
adopted),  the  infant  might  be  made  a  party,  the  other  vendors  or  some  of 
them  covenanting  for  his  execution,  and  his  share  of  the  purchase-money 
being  paid  to  them  or  retained  by  the  purchaser  in  the  meantime.  The 
following  additions  to  the  above  Precedent  are  applicable  to  that  case : — 

"And  whas  it  has  been  agrd  that  the  sd,  infant,  shl  be 
made  a  pty  to  these  psnts  to  the  intent  that  he  shl  exte  the 
same  when  he  shl  have  attned  the  age  of  21  yrs,  &  that  the 

sd  other  pties  hto  of  the pts  shl  enter  into  the  covt 

hinafter  contd  to  procure  such  exon  by  him  &  orwise  as 
hinafter  mentd,  And  that  the  sum  of  £ being  the  share 


As  to 

mode  of 

conveyance 

by  parties 

with 

various 

interests. 


As  to 
infant. 


Recital  as 
to  convey- 
ance of 
shaie  of 
infatit. 
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pRBc.  XL.  life  of  last'Vientd  share ,  4 ;  G.,  exar  tvith  power  of  sale  of 
sJiare,  5;  H.  &  K.,  tenant  for  life  d-  remrman  of  share,  6; 
L.  &  M.  coparceners  of  share,  7 ;   N.,  pckaser,  8 ;  Recite  triK 

Redtalfl.  of  X,,  devisg  premes  to  his  chin  at  21,  dx.,  as  tenants  in  com- 
inon  in  fee ;  Death  d  probate,  p.  365 ;  That  X,  left  issue  w: 
chin  all  of  whom  attained  21,  namely,  A,,  C.  the  wife  of  B., 
F.,  P.,  Q,  d  12.;  Settlemt  on  marreofF.  conveying  his  share 
to  trees,  D.  d  E.,  in  tmst  for  [ar  with  a  power  of]  sale  with 
his  consent;  WiU  of  P.  containg  a  chge  of  debts  implying  a 
power  of  sale  in  the  exor,  G. ;  Death  d  probate ;  WHl  of  Q. 
devisg  his  share  to  H.  for  life,  remr  to  K.  in  fee ;  Death  d 
probate ;  Death  of  R.  intestate  leavg  L.  d  SL,  his  two  daun, 

How  coheiresses ;    [And  whas  by  the  means  afsd  the  sd  pties  hto 

no^J^ted.  ^'  *^®  ^^*  seven  pts  are  now  entled  to  or  have  power  to 
dispose  of  the  sd  hds  &  premes  in  the  respive  shares  &  nmer 
folio wg    (that    is   to    say),  the  sd  A.  is  entled  to  one  eql 

of  the  sd,  infant,  of  the  sd  pchase-moy  shl  in  the  meantime 
be  retained  by  the  sd  N.  &  shl  be  pd  to  the  sd,  infant,  his 

hrs  or  assns  with  intt  at  the  rate  of  £ p.c.  p.a.,  from 

the  date  of  these  psnts,  upon  these  psnts  being  duly  exted  or 
confirmed  by  &  made  bindg  on  the  sd,  infant,  his  hrs  or 
assns  as  hinafter  mentd,  &  that  the  sd  N.  shl  be  entled  to 
the  posson  or  rents  &  profits  of  the  entirety  of  the  sd  premes 
from  the  date  of  these  psnts. 
Covenant  **  And  each  of  them  the  sd  pties  hto  of  the  first  pt,  other 
phSi'^^*  than  the  sd,  infant,  doth  hby  covt  with  the  sd  N.,  his  hrs  4 
▼ey  M  hen  assns,  that  the  sd,  infant,  upon  attaing  the  age  of  21  yrs,  or 
0  age.  ^  ^YiQ  event  of  his  death,  his  hrs  &  also  any  other  pson  or 
psons  claimg  under  him  any  este  or  intt  in  his  sd  share  of 
the  sd  premes  hby  assured,  shl  forthwith  or  at  any  time 
thrafter  upon  the  reqt  of  the  sd  N.,  his  hrs  or  assns,  but  at 
the  cost  of  the  sd  pties  hto  of  the  first  pt,  or  some  or  one  of 
them,  &  upon  paymt  of  the  share  of  the  sd,  infant,  in  the  sd 
pchase-moy  with  intt  as  afsd,  &  witht  any  further  sum  of  moy 
or  conson  being  pd  by  or  claimed  from  the  sd  N.,  his  hrs  or 
assns,  exte  these  psnts,  or  such  other  assurce  or  instrumt  for 
confirmg  these  psnts  &  the  assurce  &  covts  hinbfe  contd,  & 
makg  the  same  bindg  on  the  sd,  infant,  &  his  hrs  &  all  psons 
claimg  under  him  as  afsd,  as  by  the  sd  N.,  his  hrs  or  assns, 
may  be  reasbly  required." 
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undivided  sixth  share  in  his  own  rt ;  the  sd  B.  &  C.  are  entled  p&ic.  xl. 
io  one  other  sisth  share  in  rt  of  the  sd  C. ;  one  other  sixth 
share  is  vested  in  the  sd  D.  &  E.  as  trees  of  the  sd  settlemt 
of,  &G.,  in  trust,  with  the  consent  of  the  sd  F.  to  sell  the  same 
&  give  rects  for  the  pchase-moy  thof ;  the  sd  G.,  as  exor  of 
the  sd  P.,  deced,  &  by  virtue  of  the  chge  of  debts  contd  in  his 
sd  will  as  af  sd,  has  power  to  sell  one  other  sixth  share  &  to 
give  rects  for  the  pchase-moy  thof ;  one  other  sixth  share  is 
vested  in  the  sd  H.  durg  his  life  with  remr  to  the  sd  E.,  in 
fee  simple  under  the  sd  will  of  the  sd  Q.  deced ;  Sc  the 
remaing  one  sixth  share  is  vested  in  the  sd  L.  <&  M.  in 
coparcenary  as  coheiresses  of  the  sd  R.  deced  (a)] ;  And  Agreement 
WHAS  the  sd  pties  hto  of  the  first  seven  pts  by  virtue  of  their  *°'  ■*^®' 
respive  estes,  powers,  &  intts,  &  as  to  the  sd  D.  &  E.  in  exon 
of  the  trust  for  sale  contd  in  the  sd  indre  of  settlemt  of,  &c., 
with  the  consent  (hby  testified)  of  the  sd  F.,  &  as  to  the 
sd  G.,  in  exercise  of  the  power  of  sale  vested  in  him  under 
the  will  of  the  sd  P.  as  afsd,  have  resply  contracted  with  the 
sd  N.  for  the  absolute  sale  to  him  of  the  entirety  of  the  sd 
hdfi  &  premes  hby  assured  &  the  fee  simple  in  posson  thof, 

for  the  sum  of  £ :  NOW  THIS  INDEE  WITNETH  that  Wit- 

in  psuance,  &c.,  &  in  conson  of  the  sum  of  £ now  pd  by  "®^*^ 

the  sd  N.  as  follows,  namely,  the  sum  of  £ being  one  Oonnden- 

eql  6th  pt  thof  to  the  sd  A.,  the  like  sum  of  £ to  the  *^°''- 

sd  B.  &  C,  the  like  sum  of  £ to  the  sd  D.  &  E.,  the 

like  sum  of  £ to  the  sd  G.,  the  like  sum  of  £ to  the 

sd  H.  &  E.,  &  the  sum  of  £ being  one  eql  12th  pt  thof 

to  each  of  them  the  sd.  L.  &  M.  (the  rect  of  wch  sd  sevl  sums 
so  pd  to  them  resply  as  afsd  the  sd  sevl  pties  hto  of  the  1st, 
2nd,  8rd,  6th,  6th,  &  7th  pts  do  resply  hby  acknowe  (&)),  the  Conyegr- 
sd  A.  as  benefl  owner  as  to  one  eql  6th  pt  of  the  hds  hinafter  ^^^^ 
descd  &  assured  doth  hby  grt,  And  the  sd  G.  as  benefl  owner  as  shara. 
to  one  other  eql    6th    pt  of   the  same    premes  with    the 


(a)  The  ledtal  in  brackets  is  unneoeBsary,  bnt  where  the  previous 
reeitalB  are  complicated  it  is  eometimes  useful  to  sum  up  the  result  in  this 
way;  and  this  recital  might  be  made  the  basis  of  a  short  recital  of  the 
title,  so  as  to  avoid  detailed  recitals  of  the  various  instruments  and 
events. 

(5)  If  the  vendors  are  aU  bene-fidal  owners  the  purchase-money  need  not 
be  apportioned  by  the  deed ;  see  p.  S7Q,  note. 

K.B, — ^VOL.   I.  L  L 
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puo.  XL.  concorrce  of  the  sd  B.,  her  hasbd,  doth  hby  grt,  &  the 
sd  B.,  as  benefl  owner  as  to  the  same  one  6th  pt  doth  hby  grt 
&  confirm,  And  the  sd  D.  &  E.  as  trees  as  to  one  other  eql  6lih 
pt  of  the  same  premes  with  the  consent  (hby  testified)  of  the 
sd  F.,  do  hby  grt,  &  the  sd  F.  as  benefl  owner  as  to  the  sd 
last  mentd  one  6th  pt  doth  hby  convey  &  confirm,  And  the  sd 
G.  as  psonal  repve  of  the  sd  P.  deced  as  to  one  other  eql  6th  pt 
of  the  sd  premes,  &  in  exercise  of  the  power  of  sale  vested  in 
him  the  sd  G.  by  virtae  of  the  sd  will  of  the  sd  P.  &  of  every 
or  any  other  power  enablg  him  in  this  behalf  doth  hby  appt  & 
convey.  And  the  sd  H.  as  benefl  owner  as  to  the  este  for  his 
life  in  one  other  eql  6th  pt  of  the  sd  premes  doth  hby  grt,  & 
the  sd  E.  as  benefl  owner  as  to  the  revon  or  remr  in  fee  simple 
expectant  on  the  life  este  of  the  sd  H.  of  &  in  the  same  one 
6th  pt  doth  hby  grt,  And  each  of  them  the  sd  L.  &  M.  as 
benefl  owner  as  to  one  moiety  of  the  remaing  one  eql  6th  pt 
(being  one  eql  12th  pt  of  the  entirety)  of  the  sd  premes  doth 

Genena       hby  grt  (a).  And  all  the  sd  pties  hto  of  the  first  seven  pts  as 


OoYenants 
for  title. 


Form  of 

conveyance 

by  persons 

haying 

various 

interests. 


Proviso 
restricting 
implied 
covenants 
for  title. 


(a)  As  to  the  covenajits  for  title,  &c.,  implied,  see  p.  398  et  s«q,,  note, 
p.  407.  It  would  in  this  case  be  simpler  and  shorter  to  frame  the  con- 
veyance in  the  following  form,  the  implied  covenants  of  the  beneficial 
owners  being  qualified  by  a  proviso  at  the  end  of  the  deed,  as  follows  (see 
p.  401,  note ;  p.  411) ;  and  in  a  case  in  which  the  interests  of  the  parties 
are  uncertain  {e.g.,  where  they  depend  on  a  will  of  doubtful  constmction), 
this  mode  of  conveyanoe  must  almost  necessarily  be  adopted.  See  the 
next  note : — 

''  The  sd  respive  pties  hto  of  the  1st,  2nd,  4th,  6th,  &  7th, 
pts  as  benefl  owners,  as  &  accdg  to  their  respive  shares,  estes, 
intts  &  powers  in  or  over  the  hds  hinafter  descd,  &c.,  do  resply 
hby  grt,  appt,  &  convey,  &  the  sd  D.  &  E.  as  trees  of  the  sd 
indre  of  settlemt  of,  &c.,  as  to  one  eql  6th  pt  of  the  same  premes 
&  with  the  consent  (hby  testified)  of  the  sd  F.  do  hby  grt, 
And  the  sd  G.  as  psonal  repve  of  the  sd  P.  deced,  as  to  one 
eql  6th  pt  of  the  sd  premes  &  in  exercise,  &c.,  doth  hby  appt 
&  convey  unto,  &c. 

''  Provd  always,  &  it  is  hby  agrd  &  decld  that  the  covts  for 
the  title  to  &  further  assurce  of  the  sd  premes  hby  assured 
wch  are  implied  by  the  assurce  hby  made  on  the  pt  of  the  sd 
respive  pties  hto  of  the  Ist,  2nd,  4th,  6th,  &  7th  pts  shl  be 
limd  as  follows,  namely,  the  covts  of  each  of  them  the  sd 
respive  pties  of  the  Ist    &  2nd  pts  to  one  eql  6th  pt  of 
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to  all  other   (if  any)  the  shares,  estes,  or  intts  of   or  in  prec.  xl. 

the  sd  premes,  or    any  pt    thof,  wch    they   have    resply  ^,^J7^ 

power  to  convey  or  dispose  of,  do  resply  hby  grt,  appt,  &  wmyey- 
convey  (6),  unto  the  sd  N. ;  peels,  p.  377  ;  Habendum  to  N.  in 

fee,     [Govt  for  paymt  ofsuccon  duty  on  the  death  ofH.,  p.  421]  Death 

lAcknmts  dt  undertakgs  as  to  deeds  retained,  see  p.  418  et  seqJ]  ^****- 
In  wits,  &c. 


CONYE YANCE  of  Copyholds  by  Exbcutobs  or  Trustbbs  prbc.  xu. 
under  a  Will  containing  a  mere  Direction  for  Sale 
of  the  Copyholds,  or  a  devise  of  them  to  such  Uses  as 
the  Trustees  shall  appoint,  and  subject  (hereto  to 
them  in  Trust /or  Sale  (c). 

Parties,  A.  &  B.,  exs  [trees'],   1 ;    C,  pchaser,  2.     Recite  Recitals. 
will,  settg  out  fully  the  diron  to  the  exs  to  sell  the  copyhds  [or 

the  sd  premes,  the  covts  of  each  of  the  sd  F.  &  H.  to  the  este  for 
his  life  in  one  eql  6th  pt  thof,  the  covts  of  the  sd  E.  to  the 
revon  or  remr  in  fee  simple  expectant  on  the  dece  of  the  sd 
H.  in  the  same  one  6th  pt,  &  the  covts  of  each  of  them  the  sd 
L.  &  M.  to  one  eql  12th  pt  of  the  sd  premes." 

(b)  Where  the  particular  share  or  estate  which  each  party  is  intended  Importanoe 
to  convey  is  defined,  as  in  the  text,  in  order  to  limit  the  operation  of  the  of  inserting 
statatoiy  covenants,  there   may  be  a  considerable  risk  of   miscarriage,  ^^^^'^. 
through  the  interests  of  the  parties  being  misstated,  and  the  operation  ^^^^.^ 

of  the  conveyance  being  thereby  restricted ;  as  the  Conv.  Act,  1881,  s.  68,  ^^^^^ 
making  a  conveyance  pcus  "  all  the  estate  "  of  the  conveying  parties  might 
be  held  to  be  excluded  by  the  expression  of  a  contrary  intention.    The 
above  general  words  of  conveyance,  which  imply  no  additional  covenant,  are 
therefore  added,  see  p.  407,  note  (g) ;  and  compare  Precedent  XXXIX. 

(c)  If  the  troateee  or  execators  seU  before  the  heir  or  devisees  in  trost  Admission 
are  compelled  hy  the  lord  to  obtain  admittance,  the  purchaser  is  entitled  of  P^* 

to  be  admitted  without  a  previous  admittance  of  the  heir  or  tmstees,  thus  ^"^^"^* 
saying  a  fine,  whether  the  wiU  contains  a  mere  direction  to  the  executors 
and  trustees  to  seU  {The  Qvteen  v.  Wilson,  3  B.  &  S.  201),  or  a  devise  to  such 
uses  as  the  trustees  should  appoint  {OIclbs  v.  Riehardaon,  9  Ha.  698,  2  De  G. 
H.  k  G.  658).  The  conveyance  is  therefore  effected  by  a  deed  operating  by 
way  of  bargain  and  sale  or  appointment,  perfected  by  admittance,  without 
any  surrender. 

As  the  sale  in  this  case  is  made  under  a  direction  or  trust  for  sale,  the 
case  is  within  the  Settled  Land  Acts,  see  the  Act  of  1882,  s.  68,  and  the 

L  L  2 


516 


CONVEYANCES  ON  SALE. 


Wit. 
BMseth 


vuo,  xLi.  the  devise  to  such  uses  as  the  trees  shl  appt,  dt  in  defauU  to 
them  in  trust  for  scUel  dt  the  rect  dause  {if  any),  {dt  the  apptmt 
of  ea»],  death  <t  probate,  dt  testers  seisin,  p.  859.  And  whas 
the  sd  A.  &  B.,  peuant  to  the  diron  for  sale  contd  in  the  sd 
will  as  afsd,  have  agrd,  &c.,  contract  for  sale,  p.  870,  "  of 
the  copyhd  hds  hby  assured":  NOW  THIS  INDBE 
WITNETH  that  in  psuance,  &c.,  &  in  conson,  &c.  (the 
rect,  &c.),  they  the  sd  A.  &  B.  as  Buch  pscmal  repves  [treei] 
as  aM  &  in  psuance  of  the  diron  for  sale  in  the  sd  will 
contd  as  af sd,  &  of  every  or  any  power  or  authority  enablg 
them  in  this  behalf,  do  resply  hby  bargain,  sell,  &  appt 
unto  the  sd  C,  peels,  p.  877,  To  hold  the  same  Unto  &  to 
THE  USE  of  the  sd  C,  his  hrs  &  assns,  accdg  to  the  cnstom 
of  the  sd  manor,  by  &  under  the  rents,  fines,  heriota, 
suits,  &  services,  due  &  of  rt  accustomed  for  the  same.  In 
wrrs,  &c. 


Convey 
•nee. 

Haben- 
dum. 


FBKC.  XLIL 


fieciialB. 


XUL 

CONVEYANCE  of  Copyhold  Tenement  on  the  purchase 
thereof  by  the  Tenant  fob  Life  of  the  Manor  so  a*  to 
Merge  the  Tenure  (a). 

Parties,  A,,  copyholder,  1;  B.,  tenant  for  life  of  manor,  i; 
C.  &  D.,  trees  of  manor,  3  ;  Recite  wiU  devisg  a  manor  ds  esUs 


Ab  to 
convey- 
ance of 
eopyhold 
tenement 
to  lord  of 
manor. 


Amendment  Act  of  1884,  as.  6  (1)  and  *J,  and  the  consent  of  the  tenant  for 
life  of  the  proceeds  of  sale  is  not  required,  see  p.  466,  note ;  d  /oHiori  if  the 
sale  were  for  payment  of  debts. 

As  to  enfranchisement,  see  the  Copyhold  Act,  1894,  Parte  I.  sad  n. 

(a)  On  the  purchase  of  a  copyhold  tenement  by  the  lord  of  the  manor, 
the  conyeyance  is  properly  made  by  deed  of  surrender  as  above,  ▼hich 
should  be  entered  on  the  court  rolls.  That  the  copyhold  tennze  can  be 
effectually  extinguished  by  a  deed  of  release  by  the  copyholder  to  the  lord, 
see  Blemmerhasaett  v.  Humherstone,  Hutt.  65,  Sir  William  Jones,  41 ;  Zimn. 
V.  Talmadge,  Pollerfen,  568,  569 ;  Watkin  on  Copyholds.  If  the  manor  is  in 
settlement,  the  conveyance  should  be  made  to  the  trustees,  if  they  have  the 
legal  estate,  or  otherwise  (as  in  this  case)  to  the  tenant  for  life.  Anotiier 
method  is  for  the  tenant  on  the  court  rolls  to  surrender  the  copyhold 
tenement  to  the  uses  of  the  settlement  of  the  manor.  Having  regard  to  the 
Settled  Land  Act,  the  purchase  should  be  treated  as  made  by  the  tenant  for 
life,  and  the  purchase-money  will  be  paid  by  the  trustees  by  Mb  diieedon ; 
see  p.  4/77,  note.    The  trustees,  though  in  this  case  they  have  no  oonoeni 
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to  uses  under  wch  B.  is  tenant  for  life  in  posaon  <t  containg  ueual  pbio.  xm, 
powers  of  enfranchisemt  d  sale  <k  exchange  dt,  reinvestmt  tvith 
consent  of  tenant  for  life :  Death  d  probate :  And  whas  sales  of  Salee 
portions  of  the  sd  estes  devised  by  the  sd  will  &  enfranchisemts  ^^jj^. 
of  copyhd  tenemts  held  of  the  sd  manor  thby  devised  have  m^i^te  (^)* 
taken  place  under  the  powers  of  the  sd  will,  or  of  the  Settled 
Land  Acts,  1882  to  1890,  or  orwise :  Recite  seisin  of  A*  of  a 
copyhd  tenemt  held  of  the  manor:  And  whas  the  sd  B.  has  agrd  Agreement 
with  the  sd  A.  for  the  pchase  of  the  customary  fee  simple  &  pi^tshaM. 
inhance  of  &  in  the  hds  hby  surrendered  &  reled  at  the  price 

of  £ ,  wch  is  intd  to  be  pd  by  the  sd  C,  &  D.  by  diron  of 

the  sd  B.y  out  of  moys  in  their  hands  arisg  from  such  sales  or 
enfranchisemts  as  afsd :   NOW   THIS   INDRE   WITNETH  ^^    . 

that  in  psuance,  &c.y  &  in  conson  of  the  sum  of  £ now 

pd  to  the  sd  A.  by  the  sd  trees  out  of  such  moys  as  afsd  by 
the  diron  of  the  sd  B.  (the  rect,  &c.),  the  sd  A.  as  benefl  owner 
both  hby  surrender  &  rele  unto  the  sd  B.  as  tenant  for  life  & 

lord  of  tihe  sd  manor  of ,  peels,  p.  877:  To  hold  the  same  Surrender 

UNTO  &  to  the  use  of  the  sd  B.  to  the  intent  that  the  for  life  of 
customary  tenure  of  the  same  premes  may  become  merged  &  m^^* 
extinguished  in  the  freehd  thof  wch  is  now  subjt  to  the  uses  of 
the  sd  will  as  afsd.    In  wits,  &c. 


xun. 

CONVEYANCE    of  the   Equitable    Estate  (c)    in   an      prm. 
Undividbd  Moiety  of  Copyholds  by  a  Tenant  in 
Common  to  his  Co-tenant. 


xun. 


Pasties,  A.,  vendor,  1 ;  B.,  pchaser,  2.    Recital  of  will,  devisg  Eedtak. 
copyhds,  **  hinafter  mentd/'  to  trees  upon  trusts,  death  of  testor, 
probate  d  seisin,  pp.  859  and  865;  Admittce  of  trees,  p.  351, 
"  upon  the  trusts  by  the  sd  will  decld  concemg  the  same ; " 
Svhseqt  events,  showg  that  A.  d  B»  are  ended  to  the  equitable  Agree- 

—  ment. 

with  the  matter  except  to  see  tbat  the  deed  is  in  proper  form  (see  p.  477, 
note),  and  to  pay  the  piirchase-money,  seem  proper  parties. 

(()  Short  recitals  may  be  framed  as  on  p.  478,  note. 

(c)  No  fines  are  of  conrse  payable  in  respect  of  the  deyolution  of  an  equit- 
able estate  in  copyholds  ;  EaXl  y.  Bromley,  85  Ch.  D.  642. 
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P&BC. 
XUII. 


Wit- 


Grant 

Haben- 
dum. 


intt  eqjly  as  tenants  in  common;  Contract  by  A.  for  the  sale  to 
B.f  p.  870,  of, "  the  undivided  moiety  of  the  sd  copyhd  premes, 
to  wch  he,  the  sd  A.,  is  entled  in  equity  under  the  trusts  of  the 
sd  will,  &  the  inhance  thof  in  posson  accdg  to  the  custom  of 
the  sd  manor."  NOW  THIS  INDRE  WITNETH  THAT  in 
psuance,  &c.,  &  in  conson,  &c.  (the  rect,  &c.)»  the  sd  A.,  is 
benefl  owner,  doth  hby  grt(a)  unto  the  sd  6.,  All  that  one 
undivided  moiety,  to  wch  the  sd  A.  is  entled  in  equity  as  ahd, 
of  &  in,  peels,  p.  877 :  To  hold  the  sd  undivided  moiety  & 
premes  hby  grted  Unto  &  to  the  use  of  the  sd  B.  his  hrs  & 
assns,  accdg  to  the  custom  of  the  sd  manor,  by  &  under  the 
rents,  &c,,  as  in  Precedent  XLI.    In  wits,  &c. 


PRBO. 
XLIV. 


Recitals. 


As  to 
enfran- 
chisement 
by  deed. 


XLIV. 

DEED  of  Enfranchisement  of  Copyholds  by  the  Tenant 
for  Life  of  the  Manor.  Varutions  where  the 
Minerals  are  expressly  Conveyed  or  Besertbd,  where 
the  Commonable  Bights  are  Extinguished,  and  far 
reservation  of  Sporting  Rights  (6). 

Pabtibs,  a.,  tenant  for  life,  1 ;  B.,  tree,  2 ;  C,  Copyhder,  8. 
Recital  ofsettlemt  of  manor  settg  forth  uses  as  far  as  limon  to  A. 

(a)  If  the  parties  were  joint  tenants,  the  oonveyanoe  would  be  by  release. 

(b)  It  is  the  practice  to  enrol  the  deed  on  the  oourt  rolls.  As  to  enfran- 
chisement,  where  the  manor  is  in  settiement,  the  tenant  for  life  can 
enfranchise  under  the  Settied  Land  Act,  1882;  see  ss.  3  (ii.),  4  (1, 6, 7),  and 
above,  p.  460,  note;  the  circumstance  (as  in  this  case)  of  there  being  only 
one  trustee  not  creating  any  difficulty  where  (as  is  usual)  one  trastee  is 
authorised  to  act  generally,  see  Be  Gamett  Orme,  25  Ch.  D.  595,  above, 
p.  464,  note.  It  was  becoming  the  practice  before  the  Act  to  vest  the  power 
of  enfranchisement  in  the  tenant  for  life,  so  as  to  enable  him  both  tooon?ey 
and  give  a  discharge  for  the  consideration  money,  for  which  he  was 
accountable  to  the  trustees ;  under  a  power  in  that  form,  the  prooedore 
would  be  somewhat  simpler  than  under  the  Act,  as  the  ooncurxence  of  the 
trustees  would  be  unnecessary.  If  the  enfranchisement  is  effected  imderan 
express  power,  the  conveyance  would  be  by  revocation  and  appointment  of 
the  use,  as  on  a  sale,  see  Precedent  XXXIY.  Where  the  copyhold  is  settled 
it  may  be  necessary  to  proceed  under  the  Copyhold  Act,  1894  (57  &  58 
Vict.  c.  46).  Part  1  of  the  Act  deals  with  compulsoiy  enfranchisement^ 
Part  2  with  voluntary  enfranchisement,  and  Fart  8  states  the  effects  of 
enfranchisement  under  the  Act.    With  the  consent  of  the  Board  of  Agiicnl- 
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for  lifey  dk  showg  that  B.  is  the  tree  within  the  Settled  Land  Acts      prxo. 
<t  that  a  sole  tree  is  empowered  to  act  genUy ;  Admission  of  C,  to      ^^^' 
copyhds,  p.  851 ;  And  whas  the  sd  A.,  aa  tenant  for  life  of  the  Agreement 
sd  manor,  under  the  sd  recited  indre  of  settlemt,  &  by  virtue  cijEement. 
of  the  powers  of  the  Settled  Land  Acts,  1882  to  1890,  has  agrd 
with  the  sd  C.  for  the  enfranchisemt  of  the  sd  copyhd  premes 

in  mner  hinafter  mentd  in  conson  of  the  sum  of  £ ,  &  it 

has  been  agrd  that  the  mines  &  minis  in  or  under  the  same  shl 
be  included  in  such  enfranchisemt,  or,  **  shl  be  reserved  with 
the  rt  of  workg  the  same  &  orwise,"  in  mner  hinafter  appearg, 
&  that  the  commonable  rts  existg  in  respt  of  the  sd  premes, 
shl  be  preserved  [extinguished]  as  hinafter  appears  [&  that 
such  other  reservons  shl  be  made  as  are  hinafter  expd]. 
NOW  THIS  INDEE  WITNETH  that  in  psuance,  &c.,  &  in  Wit- 
conson,  &c.  (the  rect,  &c.),  the  sd  A.,  as  benefl  owner,  by  virtue  ^^'^^^ 
of  the  powers  of  the  sd  Act,  &  of  every  other  power  enablghim  Grant  by 
in  that  behalf,  doth  hby  grt,  peels,  p.  877.   [Togr  with  the  mines  ^^^ 
&  minis  in  or  under  the  same  premes  &]  [Togr  with  all  rts  of 
common  &  commonable  rts  in,  over,  upon,  or  out  of  any 

tore  the  lord  of  any  manor  may  enfranchise,  and  the  copyholder  may  accept 
an  enfranchisement,  but  if  the  estate  of  either  party  is  in  settlement  and  the 
tenant  does  not  pay  all  the  costs,  notice  must  be  given  to  the  next  remainder- 
man or  reversioner  of  inheritance,  s.  14.  The  consideration  may  be  one  or 
more  of  a  gross  sum,  a  rent-charge,  or  a  conveyance  of  land  or  of  a  right 
to  mines  or  minerals,  or  of  a  right  to  commit  waste  on  lands  belonging 
to  the  manor,  s.  15.  The  enfranchisement  may,  with  the  consent  of  the 
Board,  be  effected  by  such  a  deed  as  would  be  proper  if  the  lord  was 
seised  in  fee,  s.  16;  a  printed  draft  of  such  a  deed  can  be  obtained  on 
application  to  the  Board  at  their  office,  3  St.  James's  Square,  London, 
8.W.  The  provisions  as  to  the  amount,  &c.,  oi  the  rent-charge,  if  any, 
the  manner  of  conveying  land  as  the  consideration  for  enfranchisement, 
and  making  pecuniary  consideration  for  enfranchisement  a  charge  on  the 
land  enfranchised,  will  be  found  in  ss.  17  to  19.  The  effects  of  enfranchitio- 
ment  under  the  Act  are,  that  the  land  becomes  freehold,  the  lord  retaining 
the  lame  right  of  escheat  as  if  the  land  had  not  been  enfranchised; 
the  land  is  not  to  descend  according  to  the  custom  of  the  manor;  it  is 
not  to  be  affected  with  the  title  to  the  manor ;  every  mortgage  on  the  copy- 
hold interest  becomes  a  mortgage  on  the  freehold  interest,  but  subject 
to  any  charge  having  priority  thereof  by  virtue  of  the  Act ;  the  freehold 
interest  into  which  the  copyhold  interest  is  changed  is  to  be  the  reversion 
immediately  expectant  on  any  term  existing  in  the  copyhold  at  the  date  of 
the  enfranchisement,  s.  21.  A  commoner  does  not  lose  his  rights  of  common, 
8. 22,  and  the  rights  of  lord  and  tenant  in  respect  of  mines  and  minerals  are 
not  altered  by  enfranchisement.  The  acts  of  either  lord  or  tenant  done 
under  the  Act  are  valid  though  he  is  only  a  limited  owner,  s.  43,  or  trustee, 
B.44. 
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pRso.      common  or  waste  lands  of  the  sd  manor  to  wch  the  sd  C,  his 
^^^      hrs  or  assns  now  is,  or  but  for  these  psnts  wd  have  been  hence- 
forth entled  m  respt  of  the  sd  premes  hby  enfranchised]  \pras 
Besem-      the  case  may  be,  except  &  reservg  onto  the  sd  A.  &  his  snccesson 
m^tfalf.     ^  ^^^^^'  lords  of  the  sd  manor,  all  mines,  minis  &  qnarries  of 
coal,  stone,  slate,  ironstone,  &  other  ores,  mines  &  minis  wbatsr 
in  &  under  the  sd  lands  &  premes  hby  enfranchised  or  any  pt 
thof ,  togr  with  all  such  powers  &  liberties  of  gettg  &  workg  the 
same  &  orwise  in  relon  thto  as  are  hinafter  grted]  [&  all 
Fnnciiises.  franchises,  rts  &  royalties  &  all  ancient  fisheries  &  rts  of  fishg : 
^^^      And  also  all  sach  liberties  of  chase  &  free  warren  &  killg  of 
game  (if  any)  as  have  been  htofore  anciently  used  &  enjoyed 
by  the  lords  of  the  sd  manor  or  to  wch  by  law,  grt  or  custom 
Haben-       they  are  entled  (a)] :  To  hold  the  same  unto  &  to  thb  usb  of 
^'*™-  the  sd  C,  his  hrs  &  assns,  freed  &  for  ever  dischgd  of  &  from 

all  rents,  fines,  duties,  services,  &  other  incidents  of  customaiy 
tenure  [other  than  &  except  such  as  are  hrin  excepted  & 
Further      reserved] :   [AND  THIS  INDBE  ALSO  WITNETH  that  in 
^^  conson  of  the  premes  &  by  virtue  of  the  powers  of  the  Copyhd 
copyholder  Acts,  &  of  ovory  or  any  other  power,  este,  or  intt  in  any  wise 
^merai    enablg  him  in  this  behalf,  he  the  sd  C,  as  benefl  owner.  Doth 
hby  grt  unto  the  sd  A.,  &  his  succors  in  title,  lords  of  the  sd 
manor,  full  &  free  Uberty  &  power,  &c.,  powers  of  gettg  minU, 
ProTiio  as    p.  886 ;  [if  such  be  the  intention ^  add,  "  Provd  alwats,  &  it  is 
able  ri^to.*  ^^7  ^S^^  ^  decld  that  all  rts  of  common  &  commonable  rts, 
&c.,  as  above,  shl  henceforth  be  extinguished  for  the  benefit  of 
the  sd  A.  &  his  succors  in  title  under  the  hinbfe  recited  indre 
of  settlemt].     Clause  restrictg  liability  of  A,  under  statutory 
covts  for  title,  p.  411 ;   Acknmt  d  undertakg  by  A,  as  to  et 
rolls  <k  title  deeds  of  manor  (6),  p.  418  ;  [or,  if  so  intd,  "  Pbotd 

(a)  The  reservatioii  sometimeB  extends  to  "the  rendeiiiig  of  suit  of 
court  according  to  the  custom;"  but  this  is  void  under  the  Statate  of 
Quia  Emptores,  see  Bradshaw  ▼.  Lawson,  4  T.  £.  443.  That  costomary 
rights  are  extinguished  by  an  enfranchisement,  imless  re-granted,  see 
Tilbury  ▼.  SUva,  45  Ch.  D.  08 ;  and  see  the  same  case  for  a  full  clause  of 
enfranchisement. 

(&)  It  is  doubtful  whether  the  purchaser  is  entitled  to  an  acknowledg- 
ment at  aU.  As  to  what  his  rights  are  in  this  respect,  see  Be  Agg-Qardiur, 
25  Ch.  D.  600.  By  the  Copyhold  Act,  18d4,  s.  64,  the  lord  of  the  manor  is 
empowered,  when  aU  the  lands  held  of  the  manor  have  been  enfranchised, 
to  hand  over  the  court  rolls  to  the  Board  of  Agpciculture  or  the  Master  of  the 
Bolls,  persons  interested  having  a  right  of  inspection,  &o. 
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ALWAYS  that  the  sd  A.  &  his  saccors  in  title,  lords  of  the  manor,      nso. 
shl  not  be  required  to  produce  any  of  the  deeds  or  docts  of      *!!!l! 
title  relatg  to,  or  the  ct  rolls  of  the  sd  manor  to  the  sd  C,  his  !*«>▼«>  •» 
hrs  or  assns,  any  law  or  usage  to  the  contrary  notwg."]  prodaction 
In  wits,  &c.  °^!^°? 


XLV. 

ASSIGNMENT  of  Leaseholds  hdi  under  Several  pric.  xlv. 
Leases  hy  a  Trustee /or  Creditors  unitr  a  Liquida- 
TioN  }3y  Arrangement,  wiih  the  Concurrence  of  the 
Debtor  (c),  to  Tenants  in  Common  ;  a  Mortgage  to  a 
Building  Society  being  paid  off  out  of  the  Purchase- 
money.  Variations  where  the  Mortgage  was  made  to  a 
Society  formed  under  the  repealed  Building  Socibtibs 
Act,  and  since  Incorporated  under  the  Building 
Societies  Act,  1874. 

PABriBSf  A.,  tree  for  credors,  1 ;  B.,  debtor,  2 ;  C.  &  D.,  Reoiuas. 
pehasersy  8.  Recite  leases,  p.  857 ;  Devolon  of  title  to  the  debtor, 
p.  869  ;  Mtge,  p.  852,  d  fwrther  chge,  p.  854,  to  {the  trees  o/*] 
a  benefit  bldg  society :  Receivg  order  a>gsi  B,,  d  resolon  for 
admon  ofpptg  ofB,  under  a  scheme  of  arram^gemft  <k  apptm4;  of  A. 
as  tree  vntJit  a  committee  ofinspon,  p.  868 :  And  whas  by  order  Sale  by 
of  the  sd  A.,  the  premes  demised  by  the  sd  respive  hinbie  *^®*'°°- 

recited  leases,  togr  with  other  ppty,  were,  on  the day  of 

,  put  up  for  sale  by  public  auction  at,  &c.,  in  sevl  lots, 

whof  lots  comprd  the  sd  respive  leasehd  premes,  &  at 

such  sale  the  sd  C.  was  the  highest  bidder  for  &  was  decld  the 

pchaser  of  lots ,  for  the  sum  of  :  And  whas  the  sd 

C.  bid  at  the  sd  sale  on  behalf  of  himself  &  the  sd  D.,  &  the 
sd  C.  &  D.  are  desirous  that  the  sd  premes  shl  be  assned  to 
them  as  tenants  in  common  in  mner  hinafter  appearg :  [And 
whas  the  sd  Bldg  Society  was  on  the day  of 

(c)  See  the  Banbnptoy  Act,  1883  (46  &  47  Vict.  o.  52),  as.  9,  18,  and 
note,  ante,  p.  484.  See  also  the  Deeds  of  Arrangement  Act,  1887  (50  &  51 
Vict.  c.  57),  and  the  Land  Charges,  &c..  Act,  1888  (51  &  52  Vict.  c.  51),  ss. 
7—9.  'Pie  debtor's  concurrence  is  of  coarse  not  necessary;  compare 
Precedent  XXVI. 
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FBIO.  ZLT. 

Diachaige 
of  mort- 
gage to 
building 
society. 


Wit- 
neneth. 


Aflugn- 
ment. 


Haben- 
dam. 


incorporated  under  the  Bldg  Societies  Act,  1874] ;  And  whas 

the  sum  of  £ ,  being  the  amt  due  to  the  sd  Bldg  Society 

under  their  sd  respive  mtge  sees  has^  at  the  reqt  of  the  sd  A.  & 
B.,  been  pd  by  the  sd  C.  &  D.  to  [the  trees  of]  the  sd  Society, 
&  the  sd  mtge  sees  have  been  vacated  by  a  statutory  rect  for 

the  sd  sum  of  £ ,  dated,  &c.,  endorsed  on  the  sd  indie  of 

mtge  of,  &c.,  &  signed  by  the  sd  trees,  or,  "  under  the  eeal 
of  the  sd  Bldg  Society,  countersigned  by  the  secretaiy 
[manager]  "  (a) ;  Agreemt  of  B.  to  concur,  p.  485 ;  NOW  THIS 
INDRE  WITNETH  THAT  for  carryg  the  sd  sale  into  effect,  4 
in  psuance  of  the  sd  respive  agrmts,  &  in  conson  of  the  sum 

of  £ pd  by  the  sd  G.  &  D.  in  mner  follg,  namely,  £ 

pt  thof  to  the  [sd  trees  of  the]  sd Bldg  Society  in  mner 

afsd,  &  the  sum  of  £ the  residue  thof  to  the  sd  A.  (the 

paymt  &  rect  in  mner  afsd  of  wch  respive  sums  of  £ & 

£ ,  makg  togr  the  sd  pchase-moy  of  £ ,  the  sd  A.  &  B. 

do  resply  hby  acknowe),  the  sd  A.  as  tree,  doth  hby  assn,  &  the 
sd  B.,  as  benefl  owner,  at  the  reqt  of  the  sd  A.  doth  hby  assn  & 
confirm  unto  the  sd  C.  &  D.,  peels  by  referee  to  leases^  p.  881 : 
To  HOLD,  &c., ''  as  tenants  in  common  in  eql  shares,"  &g.,  see 
p.  896 ;  Covts  hy  C.  dk  D.,jtly  dt  sevUy  with  A.^  if  he  is  under 
any  liability,  d  also  as  separate  covts  tcith  B.,  for  indemnity  agst 
rent  d  covts  of  leases,  p.  420, /arm  n.  (5).    In  wits,  &c. 


Eeconvey- 
anoe  of 
mortgage 
to  building 
Bociety. 


(a)  See  6  &  7  Wm.  lY.  c.  82,  s.  5,  and  the  Building  Sodetiee  Acts,  37  k  38 
Yict.  0.  42,  B.  42  s  38&d9yict.c.9;  40  &  41  Vict.  c.  63 ;  47  &  48  Vict  c.  41 ; 
57  &  58  Vict.  o.  47.  Owing  to  the  doubts  which  have  arisen  as  to  the 
effect  of  the  statntory  receipt  on  redemption  (see  i'nfra,  Mobtoaoss),  an 
express  reconveyance  is  sometimes  taken  to  ensure  getting  the  legal  estate. 
As  to  the  vesting  of  property  held  in  trust  for  a  society  incorporated  under 
37  &  88  Vict.  c.  42,  see  that  Act,  s.  27,  and  40  &  41  Vict  c.  68,  &  4.  A 
building  society  may  not  advance  money  on  a  second  mortgage  unless  the 
first  mortgage  is  in  its  favour  (57  &  58  Vict.  c.  47,  s.  13). 

(b)  As  to  this  covenant,  see  1  Dart,  Y.  k  P.  629 ;  above,  p.  419,  note. 
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XLVI. 

ASSIGNMENT  by  Husband  and  Wife  and  a  Mortgagee      priw. 
of  Renewable  Leaseholds  to  which  the  Husband  is      ^^^^' 
entitled  in  Bight  of  his  Wife  (c),  und^r  a  wiU^  the 
Executor  concurring  to  Assent  to  the  bequest. 

Pasties,  A.,  husbd,  "  &  B.,  his  wife,"  1 ;   C,  mtgee^  2 ;  D.,  RecitalB. 
exor,  8  ;  "E.^pchaser,  4.   Recite  lease  to  X. :  WiU  ofX,  bequeathg 
leasehds  to  B,  bfe  her  marre :   Death  <£  probate^  p.  865 :  And  CuBtom 
WHAs  it  has  been  the  custom  that  the  sd  lease  shd  be  renewed  leaae!^^^ 

at  the  expiron  of  every yr  on  paymt  to  the  lessor  of  a 

fine  &  usual  fees :  And  whas  the  sd  A.  intermarried  with  the 

sd  B.  on  the day  of :  Recite  mtge  by  A,  dt  B.to  C, 

p.  862 :  And  whas  the  sd  A.,  with  the  approbon  of  the  sd  B.,  Contract 
has  contracted  with  the  sd  E.  for  the  absolute  sale  to  him  of 
the  sd  leasehd  premes  for  the  residue  of  the  sd  term,  &  all 
other  the  este  &  intt  of  the  sd  A.  &  B.,  or  eir  of  them  thrin  for 

the  sum  of  £ ;  State  of  mtge  debt  d  agrmt  of  C.  to  concur , 

p.  873  ;  Agrmt  ofD.  to  concur,  p.  878,  form  xxi. :  NOW  THIS  Wit- 
INDRE  WITNETH  that  in  psuance,  &c.,  &  in  conson,  &c. 

(the  rect,  &c.),  (^6 being  pd  to  C,  by  the  dironof  A.  d  B. 

"  with  the  privity  of  the  sd  D.,'*  d:  £ being  pd  to  A.  "  with 

the  like  privity,")  the  sd  G.  as  mtgee  at  the  reqt  of  the  sd  A. 
&  B.  doth  hby  assn,  &  the  sd  D.  as  psonal  repve  of  the  sd  X. 
deced  at  the  like  reqt  doth  hby  assn  &  confirm,  &  each  of  them 
the  sd  A.  &  B.,  as  hensH  owner  doth  hby  assn  &  confirm  unto 
the  sd  E.,  peels,  p.  881,  with  the  benefit  of  all  such  rt  or  claim 
to  the  renewal  of  the  sd  lease  as  may  be  subsistg :  Habendum 
to  E.,  p.  896,  form  xiv.,  free  from  mtge,  form  vni.,  p.  895. 
Govt  by  E.  with  A.,  d  separately  with  £).,  to  pay  rent,  dc,  d 
indemnify  '*  the  sd  A.  &  B.,  &  each  of  them,  their  &  each  of 
their  hrs,  exs,  &  ads,  &  also  the  sd  D.,  his  hrs,  exs,  &  ads,  & 

(c)  The  ooncurrence  of  the  wife  is  nsnal  under  the  old  law  in  an  assign-  Concar- 

ment  of  her  leaseholds,  though  it  is  not  absolutely  necessary  except  where  reoce  o£ 
her  interest  is  equitable  only,  in  which  case  she  must  concur  to  release  her       .®  ^^ 

equity  to  a  settlement  and  acknowledge  the  deed ;  1  Dart,  V.  &  P.  10.    In  ^£  ^ 

cases  to  which  the  Married  Women's  Property  Act,  1882,  applies,  she  can  leaseholds. 
conyey  as  a  feme  sole,  and  her  husband's  concurrence  is  not  necessary  (see 
p.  490,  note).    In  either  case  she  can  covenant  under  the  Act. 


nesseth. 
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PRIG. 
XLVI. 


the  este  &  effects  of  the  sd  X.  deced/'  p.  419.     lAcknmt  <t 
undertakg  by  A.  as  to  deeds,  p.  418  (a).]    In  wits,  &c. 


PEKO. 
XLYII. 


Rftciials. 

Agree- 
ment. 


Wit- 
nesseth. 


XLvn. 

ASSIGNMENT  of  Pabt  of  the  Property  comprised  in  a 
Lbasb  at  an  Appobtionbd  Bent.  Mutual  Covbnaiits 
and  Cross  Powebs  of  Distbbss  and  Entby,  to  secure 
Patmbnt  of  the  apportioned  parts  of  ike  Bbnt  (b). 

Paeties,  a.,  vendor,  1 ;  B.,  pchaser,  2.     Recite  lease,  p.  857, 
of  "  the  hds  hby  assiid,  togr  with  other  hds ; "  Agrmtfor  sale, 

p.  870,  of, "  the &  hds  hby  assned,  being  pt  of  the  premes 

demised  by  the  sd  indre  of  lease,  subjt  to  the  yrly  rent  of 

£ ,  pt  of  the  sd  yrly  rent  of  £ ,  &  to  the  covts  by  the 

lessee  &  condons  contd  in  the  sd  indre  of  lease,  &  henceforth 
to  be  pformed  &  observed  in  respt  of  the  same  premes : "  And  it 

has  been  agrd  that  the  rent  of  £ ,  being  the  residue  of  the 

sd  rent  of  £ ,  shl  henceforth  be  pd  by  the  sd  A.,  in  respt 

of  the  demised  premes  retained  by  him,  &  that  these  psnts  shl 
contain  the  covts,  powers,  &  provons  hinafter  expd:  NOW 
THIS  INDBE,  &c.,  eonson  (the  rect,  &c.),  assnmt  by  A.  "as 
benefl  owner  "  to  B.,  peels  set  out  fvUy,  foUowg  as  nearly  as  may 
be  the  description  in  the  lease,  '*  being  pt  of  the  hds  &  premes 
comprd  in  &  demised  by  the  hinbfe  recited  indre  of  lease"; 


As  to  cross 
powers  of 
distress 
and  entry. 


(a)  See  pp.  41b,  4S8,  note  (d) ;  p.  492,  note. 

(b)  As  to  the  apportionment  of  rent,  see  p.  52,  note.  It  Ib  probaUe  that  % 
power  of  distress,  given  by  way  of  indemnity  in  this  and  other  similar  esses, 
is  affected  by  the  Bills  of  Sale  Acts ;  see  PvXbrodk  ▼.  AHiby,  56  L.  J.  N.  S. 
Q.  B.  D.  876 ;  35  W.  B.  779 ;  Btwtnt  ▼.  Mar$t(m,  89  W.  B.  129,  and  it  is  also 
a  question  whether  the  powers  of  distress  and  entxy,  if  unrestricted  as  to 
time,  may  not  be  obnoxious  to  the  role  against  perpetaitieSa  although  tbe 
property  is  leasehold ;  see  Ba  Daveron,  [1898]  3  Ch.  421,  and  the  remaito 
above,  p.  305,  note,  as  to  this  question,  with  reference  to  perpetoal  rentk 
It  might  be  an  advantage  to  supplement  the  indemnity  given  by  each  padj 
by  charging  it  on  his  holding. 

It  has  been  held  in  Johtuon  v.  Wild,  44  Ch.  D.  146,  that  an  assign  of  part 
of  the  land  in  lease,  who  pays  the  whole  rent,  has  no  right  to  oontributioii 
from  an  under-lessee  of  anotiier  part,  the  original  lessee  having  covenanted 
in  both  cases  to  pay  the  rent  and  to  indemnify,  but  having  |subseqaea^ 
become  bankrupt. 
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Habend/um  Unto  the  sd  B.,  his  exs,  ads,  &  assns,  henceforth      prio. 

for  the  residue  now  unexpired  of  the  sd  term  of yrs,  subjt      ^^^!^ 

to  the  paymt  as  from  the day  of ,  of  such  proportion  Haben- 

as  is  hinafter  mentd  of  the  sd  rent  of  £ reserved  by  the 

sd  indre  of  lease,  &  to  the  covts  by  the  lessee  (other  than  for 
paymt  of  the  sd  entire  rent),  &  condons  thrin  contd  &  hence- 
forth to  be  pformed  &  observed  in  respt  of  the  sd  premes  hby 
assned,  Pbovb  always  &  it  is  hby  agrd  &  decld  that  the  sd  Appor- 

rent  of  £ shl  as  from  the  sd day  of  be  &  the  ^t^^^ 

same  is  hby  apportioned  as  follows,  namely,  the  yrly  rent  of 

£ ,  pt  thof  shl  be  chged  exclusively  upon  &  payable  out  of 

(he  sd  premes  hby  assned  in  exoneron  of  the  residue  of  the  sd 

premes  comprd  in  the  sd  lease  &  the  yrly  sum  of  £ ,  the 

balce  of  the  sd  rent  of  £ shl  be  chged  upon  &  payable  out 

of  the  residue  of  the  sd  premes  in  exoneron  of  the  premes  hby 
assned,  Govt  by  A.  for  paymt  of  his  apportioned  pt  of  rent  d: 
pformce  of  covts  in  the  lease  affectg  ppty  retained,  d  for  the 
indemnity  of  JS.,  "  &  the  premes  hby  assned,"  p.  419 :  Peovd  Powers  of 
aIjWays,  &  it  is  hby  agrd  &  decld,  that  if  &  whenever  the  sd  B.,  and'^ 
his  exs,  ads,  or  assns,  or  his  or  their  tenant  or  tenants  shl  be  ®°^  (^^ 
called  upon  to  pay  <fe  shl  pay  the  sd  apportioned  yrly  rent  of 
£ hinbfe  covted  to  be  pd  by  the  sd  A.  in  respt  of  the 

(c)  The  cross  covenants  and  powers,  &c.,  might  be  combined  as  foUows  : — 

"  And  each  of  them  the  sd  A.  &  B.  doth  hby  for  himself,  Vanrftion 
&  his  assns  covt  with  &  grt  to  the  other  of  them  his  exs,  Ziyent^ 
ads,  &  assns  as  foUows  (namely)  that  he  the  covtg  pty  his  and 
exs,  ads,  or  assns  will  henceforth  pay  the  apportioned  pt  ^JT^^ 
of  the  sd  yrly  rent  wch  ought  to  be  pd  by  him  or  them  as  combined. 
hinbfe  provd  &  pform  &  observe  the  covts  by  the  lessee  (other 

than  for  pajnoat  ^of  the  sd  entire  rent  of  £ )  &  condons 

contd  in  the  sd  lease  so  far  as  the  same  relate  to  his  or  their 
portion  of  the  sd  premes  thby  demised.  And  will  at  all  times 
keep  the  other  of  them  the  sd  A.  &  B.,  his  exs,  ads,  &  assns, 
mdemnified  agst  all  actions,  pcdgs,  claims  &  demands  occasd 
by  the  non-paymt  of  such  apportioned  pt  of  the  sd  rent  or  the 
breach  of  any  of  such  covts  or  condons,  And  further  that  if  & 
whenever  the  other  of  them  the  sd  A.  &  B.,  his  exs,  ads,  or 
assns,  or  his  or  their  tenant  or  tenants,  shl  be  called  upon  to 
pay  &  shl  pay  such  apportioned  rent  as  last  afsd  or  any  pt  thof 
or  shl  incur,  &c.,  &c.,  similar  alterons  being  made  throughout.'' 
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PRM. 
XLTII. 


Monies 
payable 
under 
indemnity 
to  be  a 
charge  (6). 


premes  retained  by  him  as  afsd,  or  any  pt  thof ,  or  shl  inenr 
any  costs,  damages,  or  expses  by  reason  of  the  non-paymt  thof , 
or  of  any  breach  by  the  sd  A.,  his  exs,  ads,  or  assns,  of  the 
covts  or  Condons  contd  in  the  sd  indre  of  lease  &  affectg  the 
premes  retained  by  him  the  sd  A.,  then  it  shl  be  lawful  for  the 
sd  B.,  his  exs,  ads,  or  assns,  into  the  sd  last-mentd  premes  or 
any  pt  thof ,  [to  enter  &  distrain  as  landlords  may  do  for  rent 
reserved  upon  leases,  &  also  (by  way  of  addonal  remedy)]  to 
enter  upon  &  remain  in  the  posson  or  rect  of  the  rental 
profits  of  the  same  premes  until  by  the  means  afsd  or  orwise 

the  sd  yrly  rent  of  £ so  in  arrear,  &  all  costs,  chges,  & 

expses  occasd  to  the  sd  B.,  his  exs,  ads,  or  assns,  by  the  non- 
paymt  thof,  or  by  the  breach  or  non-pformce  by  the  sd  A., 
his  exs,  ads,  or  assns,  of  any  such  covts  or  condons  as  abd  (as 
the  case  may  be)  shl  have  been  fully  pd  &  satisfied.  Govt  by 
B.  for  paymt  of  apportioned  rent  d  pformce  of  covts  in  lease 
affectg  "  the  sd  premes  hby  assned  "  dfor  the  indemnity  of  A,, 
'*  &  the  premes  retained  by  him  as  afsd,"  p.  419  ;  dt  grthyB. 
to  A.  of  powers  of  {distress  d;'\  entry ^  similar^  mutatis  mutandit, 
to  the  covts  <£  powers  entd  into  d-  given  by  A.  (a),  And  it  is  hby 
agrd  &  decld  that  all  moys  wch  may  become  payable  to  eir  of 
them  the  sd  A.  &  B.,  his  exs,  ads,  or  assns,  under  the  respive 
covts  of  indemnity  hinbfe  contd  shl  be  a  chge  upon  the  portion 
of  the  premes  comprd  in  the  sd  lease  belonging  to  the  other  of 
them,  his  exs,  ads,  or  assns,  &  be  recoverable  accdly  by  sale 
or  such  other  means  as  may  be  available  in  that  behalf  under 
the  Convcg  &  Law  of  Ppty  Act,  1881,  or  orwise.  [Acknmt 
d  undertdkg  as  to  the  lease  d  mtuiimts,  to  be  entd  into  by  A.  if 
they  are  retained  by  him,  or  orwise  by  B.,  p.  418.]    In  wits,  «te. 


Bestriction 
of  powers 
of  distress, 
ftc,  as  to 
time. 


(a)  If  the  lease  be  for  more  than  21  years  unexpired,  the  following  may 
be  added  to  avoid  the  doubt  as  to  perpetuity : — 

"  Provd  always  &  it  is  hby  agrd  &  decld  that  the  respive 
powers  of  distress  &  entry  hinbfe  given  to  the  sd  A.  &  B.  resply 
&  their  respive  exs,  ads,  &  assns  shl  be  restricted  to  the  lives 
&  life  of  H.  M.  the  Queen  &  her  issue  now  livg  &  the  survors 
(fe  survor  of  them  &  21  yrs  after  the  dece  of  such  survor,  & 
such  further  period  for  wch  the  same  may  IfuUy  be  so  given." 

(b)  This,  unless  merely  incidental  to  the  main  purpose  of  the  deed, 
might  make  it  liable  to  a  mortgage  stamp;  but  the  point  is  of  small 
moment. 
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XLVin. 

ASSIGNMENT  o/'Pabt  of  the  Peopbbty  in  a  Lease  which      pmo. 
has  already  been  Assigned  at  an  Apportioned  Bent.        ^^^"'' 

Pabtijbs,  a.,  vendor,  1 ;  B.,  pchaser,  2.    Recite  lease,  p.  357  ;  Recitals. 
Assignmt  to  K.  of  pt  of  the  leasehds  at  an  apportioned  rent, 
p.  959,  form  xxxix. ;  Devolon  of  title,  p.  859,  to  "the  hda  hby 

assned  "  to  A.  "  for  the  residue  of  the  sd  term  of  yrs, 

sabjt  to  the  apportioned  rent  of  £ chged  thron  by  the  sd 

indre  of,  &e.,  &  to  the  covts  &  condons  contd  in  the  sd  lease 
60  far  as  the  same  relate  to  the  same  hds,  &  with  the  benefit  of 
&  snbjt  to  the  covts  &  provons  contd  in  the  sd  indre  of  assnmt 

of,  &c.,  as  to  the  apportionmt  of  the  sd  entire  rent  of  £ , 

&  orwise ;  *'  Agreemtfor  sale,  p.  870,  "  for  the  residue  of  the 

sd  term,  subjt  to  the  sd  apportioned  rent  of  £ ,  &  with  the 

benefit  of  Sc  subjt  to  the  covts  &  provons  contd  in  the  sd  indre 
of  assnmt :  NOW  THIS  INDBE  WITNETH,  that  in  psuance,  Wit- 
&c.,  conson  (the  rect,  &c.)>  the  sd  A.,  as  benefl  owner,  doth  hby 
assn  unto  the  sd  B.,  peels,  p.  881 :  Habendum,  p.  896,  form  xiv., 
with  variation  in  note;  Govt  by  B.  toith  A.  to  **  pay  the  appor- 
tioned rent  of  £ ,  &  pform  &  observe  the  covts  &  agrmts 

on  the  pt  of  the  sd  E.,  &  condons  reserved  by  &  contd  in  the 
sd  indre  of  assnmt,  &  will  at  all  times  keep  the  sd  A.,  &c.," 
p.  419,  form  i.  [^Acknmt  dt  undertakg  as  to  munimts,  p.  418.] 
In  wrrs,  &c. 


nesaeih. 


ASSIGNMENT  of  Leaseholds  sold  in  Lots  to  purchaser  nw, 
of  Largest  Lot  on  Trust  to  grant  Underleases  to  ^^"- 
other  pchasers. 

Parties,  A.,  vendor,  1 ;  B.,  pchaser,  2.    Recite  lease,  p.  857 ;  Becitala. 
[Devolon  of  title  to  ^.,  p.  859]:   And  whas  the  sd  A.  has  Sttiein 
recently  sold  the  premes  comprd  in  the  sd  lease  to  the  sevl  ^^^ 
psons  in  the  respive  lots  for  the  respive  sums,  &  subjt  to  the 
apportioned  rents  specified  in  the  schdle  hto ;  &  it  was  agrd 
on  the  sd  sales  that  the  sd  A.  shd  assn  all  the  premes  comprd 
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paio.      in  the  sd  lease  to  the  sd  B.,  &  that  he  shd  ezte  to  each  other 


pchaser  such  underlease  of  his  lot  as  hinafter  mentd :  NOW 

2^       TmS  INDRE,  &c.,  coman  (the  rect,  &c.),  the  sd  A.,  as  bend 

owner,  doth  hby  assn  onto  the  sd  B.,  peels  by  referee  to  lease, 

Haben-       p.  881,  To  HOLD  the  Same,  subjt  to  entire  rent  d  eovts,  dc,  of 

^^*  the  lease f  p.  896, /arm  xiv.,  as  to  the  premes  comprd  in  lot  1, 

as  descd  in  the  schdle  hto,  for  the  absolato  ase  &  benefit  of  the 

sd  B.,  his  exs,  ads,  &  assns,  And  as  to  each  of  the  other  lots 

Upon  trait  descd  in  the  sd  schdle  hto,  Upon  tbust  at  any  time  atthereqt 

nn^teMe.  0^  ^^  sd  A.,  his  exB,  ads,  or  assns,  to  ezte  a  pper  trnderlease 

thof ,  unto  &  at  the  cost  of  the  pchaser  thof ,  to  commce  from 

the day  of ,  &  to  be  for  the  residue  of  the  sd  tenn  of 

yrs,  except  the  last  day  of  such  term,  at  the  yrly  rent 

mentd  in  the  schdle  hto  as  apportioned  on  such  lot,  such  rent 

to  commce  &  be  computed  from  the  sd day  of ,  & 

such  underlease  shl  contain  the  covts  &  provons  follg,  that  is 
to  say,  give  epitome  of  covts,  dec.,  see  next  Precedent,  or,  '^  each 
underlease  shl  be  in  the  form  contd  in  the  2nd  schdle  hto," 
with  such  modificons  as  the  circes  of  each  case  may  require : 
BecUiB-  And  it  is  hby  agbd  &  decld  that  until  each  such  underlease 
^^  shl  be  grted,  the  sd  B.,  his  exs,  ads,  &  assns,  shl  stand  posaed 
of  the  lot  to  be  comprd  thrin,  upon  trust  for  the  sd  A.,  his  exs, 
ads,  &  assns,  subjt  in  equity  to  the  paymt,  pformce,  &  observee 
by  the  sd  A.,  his  exs,  ads,  &  assns,  of  the  rent  &  covts  by  the 
lessee,  &  condons  to  be  reserved  by  &  contd  in  such  underlease 
as  hinbfe  provd,  &  subjt  to  the  agrmt  for  the  sale  thof  hinbfe 
mentd ;  Covts  by  B,  vnth  A.  to  pay  rent  d  pform  covts  in  Uau, 
p.  419.    In  wits,  &c. 

\Schdle  in  columns,  containg  a  short  description  of  each  lot, 
pchasers*  names,  the  rents  apportioned  on,  dt  pchase-moy  for, 
each  lot,'\ 

\^nd  Schdle  containg  form  of  'underlease.'] 
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L. 

UNDEELEASE  to  a  Purchaser  of  Part  of  Leaseholds     prbc.  l. 
held  under  one  lease,  and  sold  in  Lots.     The  Lease 
having  been  Assigned  to  another  Purchaser  at  the 
same  sale.     To  accompany  Last  Precedent. 

Parties,  A.,  vendor,  1 ;    B.,  pchaser  of  one  lot,  assnee  of 
lease,  2 ;  C,  pchaser  of  anor  lot,  8.     Recite  lease,  p.  857,  of  Recitab. 
"  the  hds  hby  demised  togr  with  other  hds ; "   Devolon  of  Agree- 
tiiU,  if  any,  to  A.,]p.  859 ;  And  whas  the  sd  A.  has  agrd  with  "*^*' 

the  sd  C.  for  the  sale  to  him  for  the  sum  of  £ of  the  hds 

hby  demised,  wch  form  pt  of  the  premes  comprd  in  the  sd 

lease,  at  the  apportioned  rent  of  £ :  And  whas  upon  the 

treaty  for  the  sd  sale  it  was  agrd  that  the  sd  A.  shd  assn  the 
whole  of  the  premes  comprd  in  the  sd  lease  to  the  sd  B.,  for 

all  the  residue  of  the  sd  term  of yrs  thby  grted,  &  subjt 

to  the  sd  rent  thby  reserved,  &  to  the  covts  &  condons  thrin 
contd,  &  that  the  sale  of  the  portion  of  the  premes  agrd  to 
be  sold  to  the  sd  C,  as  afsd,  shd  be  effectuated  by  the  sd  B. 
extg  an  underlease  thof  to  the  sd  C,  at  the  sd  apportioned 

rent  of  £ for  the  term,  &  subjt  to  such  covts  &  provons  & 

orwise  as  hinafter  expd:   And  whas  in  psuance  of  the  sd 
arrangemt,  the  sd  premes  comprd  in  the  sd  lease  have  been 
assned  by  the  sd  A.  to  the  sd  B.,  by  an  indre  dated,  &c.,  &  AaBiffs- 
made,  &c.,  but  upon  trust  to  grt  such  imderlease  to  the  sd  C, 
as  hinbfe  mentd :   NOW  THIS  INDRE  WITNETH  that  in  Wit- 
psuance,  &c.,  conson,  pcliase-moy  pd  to  A,  by  C.  (the  rect,  &c.), 
the  sd  B.  by  the  diron  of  the  sd  A.,  doth  hby  demise,  &  the  DemUe. 
sd  A.  doth  hby  confirm  unto  the  sd  C,  peels,  p.  877,  "  being 
pt  of  the  premes  comprd  in  the  sd  lease"  (a).  To  hold  the  Haben- 
same  Unto  the  sd  C,  his  exs,  ads,  &  assns  henceforth  for  all 

the  residue  now  unexpired  of  the  sd  term  of yrs  grted  by 

the  sd  lease,  except  the  last  day  thof;  Reservon  to  B.  of 
rent  apportioned  on  C.'s  lot;  Covts  by  C.  with  B.  to  pay  such 
apportioned  rent,  dt  to  pform  covts  in  head  lease  (other  than 

(a)  The  clause  in  the  Con  v.  Act,  1881>  s.  63,  making  a  conveyance  pass  "  aU 
the  estate"  of  the  g^rantor  is  of  conrse  excluded  in  the  case  of  a  lease  by 
the  expression  of  a  contrary  intention,  notwithstanding  the  definition  of 
"  GonTeyanoe  "  in  s.  2. 
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PRIO.  L. 


the  covt  for  paymt  of  rent)  so  far  as  the  same  affect  the  pptif 
demised  to  C.  <t  to  indemnify  B.  agst  breaches  of  such  covti, 
d  not  to  forfeit  the  head  lease ;  And  provo  for  re-entry  on 
nou'paymt  by  C.  of  his  apportioned  rent,  or  breach  of  any  covt 
by  him,  see  Leases;  Govts  by  B.  with  C,  that  B.  ''will 
during  the  sd  term  pay  the  rent  reserved  by  the  sd  lease  on 
the  first  day  on  wch  the  same  shl  be  payable,  &  will  pfonn 
&  observe  all  the  covts  &  agrmts  on  the  pt  of  the  sd,  arigl 
lessee,  &  condons  contd  in  the  sd  lease  so  far  as  the  same 
affect  the  premes  comprd  in  the  sd  lease  other  than  thesd 
premes  hby  demised  ; "  Not  to  do  anything  to  forfeit  the  head 
lease ;  Covt  by  JB.  with  C.  for  quiet  enjoymt  (a),  see  Leases. 
{^Acknmt  dt  undertakg  by  B.  as  to  prodon,  dc.^  of  lease,  p.  418.] 
In  wits,  &c. 


PBBO.  LI. 


LL 

UNDEELEASE  for  effectuating  the  sale  to  a  LnoTBD 
Company  qf  Mining  Property  (6)  held  under  a  Lease 
containing  a  Covenant  against  Assigning  or  Under- 
letting without  the  Lessor's  Licence,  which  is  refused 
as  to  an  assignment.  The  Purchase-money  being 
payable  by  Instalments.  Assignment  of  Fixed 
Machinery,  dc,,  belonging  to  the  Vendor. 


Pabties,   a.,   vendor,   1 ;    The 


Co,  Limd    (hinafter 


Recitals.  Called  the  Co),  2.  Recite  lease  of  mining  ppty,  p.  358,  con- 
taing  a  power  to  Hie  lessee  to  determine  it  on  notice,  d  a  covt 

^Vgreement  agst  ossng  or  underlettg  tvitht  licence:  And  whas  the  sd  A. 
has  agrd  with  the  Co  for  the  sale  to  them  of  the  sd  premes 


for  sale. 


Covenants  (a)  As  this  is  a  "  demise  at  a  rent/'  ooyenants  for  title,  tc,  cannot  be 
for  title.  implied  by  making  A.  and  B.  demise,  &c.,  as  "  trustee "  or  **  beneficial 
owner/'  see  the  Conv.  Act,  1881,  s.  7  (5) ;  bat  as  the  pnTchaser,  althoo^ 
only  a  lessee,  would  have  the  benefit  of  the  vendor's  covenants  contained  in 
the  assignment  to  B.  (see  the  Act,  s.  7  (6)),  no  further  covenants  on  the 
part  of  A.  are  required,  and  the  ordinary  lessor's  covenant  by  6.  for  quiet 
enjoyment  will  suffice. 

(b)  As  to  the  notice  necessary  on  change  of  ownership  of  a  mine,  see 
the  Coal  Mines  Regulation  Act,  1887  (50  &  61  Vict.  c.  68),  ss.  86  (iv)  and  75. 
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eomprd  in  the  sd  indre  of  lease,  &  the  fixed  machy  thron  for    prko.  lt. 

the  sum  of  £ &  of  the  movable  machy  &  plant  &  mining 

stk  thron  wch  are  transferable  by  delivery  for  the  sum  of 

£ :    And  whas  it  has  been  agrd  that  the  sd  sum  of  The 

£ ,  the  pchase-moy  of  the  lease  d  fixtures,  shl  be  payable  Soneyto 

as  follows  (that  is  to  say),  £ upon  the  exon  of  these  b«  paid  by 

IDStftl- 

psnts,  &  the  residue  thof  by  four  annl  instalmts  of  £ menta. 

each  on  the  day  of  ,  &c.,  with  intt  on  the  ppal 

Bum  for  the  time  being  remaing  unpd  at  the  rate  of  p.c. 

p.a.,  to  commce  from  the  date  of  these  psnts,  &  to  be  payable 

annlly  with   the    sd    instalmts  of   ppal :   And   whas  it  has  Security 

been  agrd  that  the  paymt  of  such  four  instalmts  of  pchase-moy  ^^l^ll 

&  intt  shl  be  seed  by  a  lien  or  chge  upon  the  sd  leasehd  instai- 

premes,  &  by  the  covt  of  the  Co  as  hinafter  expd  (c)  [or,  if 

so  intdy  shl  be  seed  by  the  covt  of  the  Co,  but  that  the  sd 

A.  shl  not  retain  any  lien  or  chge  upon  the  sd  leasehd  or 

other  premes  for  the  same] :  And  whas  the  landlords  of  the  Refusal  by 

premes  demised  by  the  sd  hinbfe  recited  indre  of  lease  have  J^^'^^ 

refused  to  consent  to  an  assnmt  thof  but  have  given  their  to  assign- 

consent   in    writg  to  the  underlease  of    the  same  premes  ^*^^ 

hbymade,  &  it  has  been  agrd  that  the  sale  thof  to  the  Co 

shl  be  efifectuated  by  the  grt  of  such  underlease  &  orwise 

in  mner  hinafter  expd :  And  whas  the  sd  movable  machy  &  Movable 

plant  &  mining  stk  are  intd  to  be  delivered  by  the  sd  A.  to  JJ"^^"^ 

the  Co  on  paymt  by  them  to  him  of  the  sd  sum  of  £ deiiveied. 

for  the  pchase  thof  (d) :   NOW  THIS  INDEE   WITNETH  Wit- 
that  in  psuance  of  the  sd  agrmt,  &  in  conson  of  the  sum  of  "**^*  * 

£ ,  pt  of  the  sd  pchase-moy  of  £ ,  the  price  of  the 

leasehds  d'  fixtures,  now  pd  by  the  Co  to  the  sd  A.  (the 

(c)  The  unpaid  purchase-money  would  usually  be  secured  by  a  mortgage. 

(d)  The  purchase-money  should  be  apportioned  and  the  movable  plant.  As  to 
^,  excluded  from  the  assignment,  to  save  stamp  duty.    The  mere  recital  of  apportion- 
the  sale  and  payment  of  the  purchase-money  of  the  movable  plant  would  '^"^  '^^ 
operate  as  a  transfer  on  sale  so  as  to  render  the  deed  liable  to  duty  imder  ^^^j 

the  head  "Conveyance"  in  the  Stamp  Act,  1891  (54  &  65  Vict.  c.  39),  were  it 
not  for  the  exception  under  the  head  "Agreement"  of  "  agreement,  &c.,  for 
the  sale  of  any  goods ; "  Horsfall  v.  Hey,  2  Ex.  778.  Although  such  a  recital 
would  not  in  this  case  make  the  deed  chargeable,  it  is  better  to  recite  the 
deUvery  of  the  movable  plant,  &c.,  and  the  payment  of  the  purchase-money 
for  the  same  as  intended  to  be  done,  so  as  to  avoid  any  question  as  to  appor- 
tioning the  purchase-money  for  the  purpose  of  conveyance  and  stamp  duty, 
see  p.  336,  note. 
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PKBO.  LL 

Demiae. 
Paroels. 


Haben* 
dam. 


Redden- 
dum. 


DecUratioD 
of  trust  by 
vendor. 


Covenants 
by  com- 
pany. 


To  pay 
rent 


Perform 
covenants. 


Indemnily 
vendor. 


rect,  &c.),  &  of  the  covt  by  the  Co  hinafter  contd  for  paymt 
of  the  residue  of  the  sd  last-mentd  pchase-moy,  &  intt  for 
the  same,  the  sd  A.  doth  hby  demise  onto  the  Co  All  & 
singr  the  lands,  messes,  bldgs,  mines,  minis,  liberties,  licences, 
powers,  rts,  &  premes  comprd  in,  or  grted  or  demised  by  the 
sd  hinbfe  recited  indre  of  leas3.  To  hold  the  same  Unto  the 
Co  &  their  assns  for  the  residue  now  to  come  of  the  sd  term 

of yrs,  except  the  last  day  thof,  determinable  nevless  as 

hinafter  mentd,  Subjt  to  the  exceptions  &  reservons  contd  in 
the  sd  lease,  &  Subjt  also  to  &  chged  with  the  paymt  to  the 
sd  A.,  his  exs,  ads  &  assns,  of  the  sd  four  onpd  instalmts  of 

the  sd  pchase-moy  of  £ ,  amtg  to  £ each  &  intt 

psuant  to  the  covt  of  the  Co  hinafter  contd  lor,  if  so  intd,  free 
&  dischged  from  any  lien  or  chge  in  favour  of  the  sd  A.,  for 
the  sd  four  unpd  instalmts  of  the  sd  pchase-moy,  or  the  intt  for 
the  same],  Yieldo  &  Paying  therefor  unto  the  sd  A.,  his  eis, 
ads  &  assns,  durg  the  sd  term  hby  grted,  the  same  or  the  like 
rents  &  royalties  as  were  by  the  hinbfe  recited  indre  of  lease 
reserved  or  made  payable  in  respt  of  the  sd  premes,  & 
to  be  pd  or  rendered  upon  or  at  the  same  or  the  like  days 
or  times  &  in  the  mner  thby  provd:  And  subjt  to  the 
observce  &  pformce  by  the  Co  &  their  assns  of  the  covte 
on  the  pt  of  the  lessees  &  provons  in  the  sd  lease  contd 
(other  than  the  respive  covts  for  paymt  of  the  sd  rents  & 
royalties,  &  restrictive  of  the  rt  of  the  lessees  to  assn,  underlet, 
or  pt  with  the  sd  premes) :  And  the  sd  A.  doth  hby,  so  far 
as  he  is  authorised  to  do  so  witht  the  lessor's  consent,  declare 
that  he,  his  exs,  ads,  &  assns,  will  stand  possed  of  the  sd  last 

day  of  the  sd  term  of yrs  grted  by  the  sd  lease  In  tbust 

for  the  Co  &  their  assns :  And  the  Co  do  hby  for  themselves 
&  their  assns  covt  with  the  sd  A.,  his  exs,  ads,  &  assns,  that 
they,  the  Co  &  their  assns  will,  durg  the  sd  term  hby  grted, 
pay  or  render  to  the  sd  A.,  his  exs,  ads,  &  assns,  the  sevl 
rents  &  royalties  hinbfe  reserved  on  or  at  the  respive  days  or 
times,  &  in  the  mner,  on  at  or  in  wch  the  same  are  or  ought 
to  be  pd  or  rendered  as  afsd  clear  of  all  dedons :  And  also 
WILL,  durg  the  sd  term  hby  grted,  pform  &  observe  all  the 
covts  &  agrmts  by  the  lessee  &  provons  contd  in  the  sd  lease 
(except  as  hinbfe  mentd) :  And  will  at  all  times  keep  indem- 
nified the  sd  A.,  his  hrs,  exs,  ads,  &  assns  agst  all  actions, 
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pcdgB,  costs,  damages,  claims,  demands,  &  liability  tor  or  in    prm.  ll 
respt  of  any  breach  of  any  of  the  sd  covfis,  agrmts,  &  provons 
(except  as  afsd) :  And  the  sd  A.  doth  hby  covt  with  the  Co  Covenants 
&  their  assns,  tiiat  he,  the  sd  A.,  his  exs,  ads,  or  assns,  will,    ^  ^^°  ^' 
dnrg  the  sd  term  hby  grted,  duly  pay  or  render  the  respive  To  pay 
rents  &  royalties  reserved  by,  or  payable  nnder  the  sd  lease :  '^^ 
Akd  also  that  he,  the  sd  A.,  his  exs  or  ads  will,  at  any  time.  Endeavour 
if  reqted  so  to  do  by  the  Co  or  their  assns,  use  his  or  their  uJ^^^ 
best  endeavours  at  the  expse  of  the  Co  or  their  assns  to  ^^"^ 
procure  the  license  of  the  landlords  to  an  assnmt  to  or  in 
trust  for  the  Co  or  their  assns  of  the  premes  hby  demised : 
And  in  the  event  of  such  license  being  obtained,  will  exte  To  assign. 
such  assnmts  or  instrumts  as  may  be  required  by  &  at  the 
expse  of  the  Co  or  their  assns  for  assng  or  assurg  the  sd 
premes  to  or  in  trust  for  the  Co  or  their  assns :  And  also  ewe  notice 
WILL  at  any  time,  if  reqted  so  to  do  by  the  Co  or  their  assns,  J^  deur^*^ 
&  at  their  expse,  for  the  ppose  of  determing  the  sd  lease,  mine- 
give  such  notice  to  the  landlords  thof  as  is  in  that  behalf 
provd  by  the  sd  lease,  but  except  upon  such  reqt  of  the  Co 
or  their  assns,  will  not  give  any  such  notice  whby  the  sd 
lease  may  be  determined:  And  also  will  not  at  any  time  Not  to 
except  by  givg  such  notice  upon  reqt  to  determine  the  same  jj^.*^**® 
as  afsd,  do  or  knowingly  suffer  any  act  or  thing  whby  the  sd 
lease  may  be  invalidated  or  become  void  or  liable  to  for- 
feiture :  Covts  by  A.  for  title,  p.  402,  substitiitg  "  demise  "  for 
"  assn  "  d-  omittg  the  pts  relatg  only  to  freehds  (a) :  AND  THIS  Farther 
INDEE  ALSO  WITNETH  that  in  further  psuance  of  the  sd  ^*'^**~*^- 
agrmt  &  for  the  consons  afsd,  the  sd  A.  as  benefl  owner,  doth 
hby  assn  unto  the  Co  All  such  (if  any)  of  the  bldgs,  erections,  Assign- 
furnaces,  forges,  foundries,  rails,  trams,  turntables,  weighing  ™*° 
machines,  waggons,  steam  &  other  engines,  gins,  machy,  <&;  muchinery. 
fixtures,  in,  upon,  or  affixed  to  the  sd  premes  comprd  in  the 

(a)  This  being  a  demise  at  a  rent,  is  not  within  the  Conv.  Act,  1881,  s.  7,  CovenADts 
see  sub-sec.  5,  and  p.  401,  note,  p.  530,  note ;  so  that  express  oovenants  for  ^or  title  in 
title  most  be  inserted ;  or  the  statutory  covenants  might  be  expressly  inoor-  ^®^^' 

pomted  by  making  A.  demise  '*  as  benefl  owner,  to  the  intent  that  the 
same  covts  by  the  sd  A.  for  the  title  to  &  further  assurce  of 
the  premes  hby  demised,  may  be  implied  as  if  a  demise  at  a 
rent  were  not  excepted  out  of  section  7  of  the  Convcg  &  Law 
of  Ppty  Act,  1881." 
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PRBO.  LI. 

Haben- 
dum. 

Covenant 
by  com- 
pany to 
pay  unpaid 
purebaae- 
money. 


sd  lease,  as  are  the  absolute  ppty  of  the  sd  A.,  but  are  in- 
capable of  being  transferred  to  the  Co  by  delivery.  To  hold 
the  same  Unto  the  Co  &  their  assns  absolutely  :  And  the  Go 
do  hby  covt  with  the  sd  A.,  his  exs,  ads,  &  assns,  that  the  Co 
or  their  assns  will  pay  to  the  sd  A.,  his  exs,  ads,  or  assns,  the 

sum  of  £ ,  being  the  balce  remaing  unpd  of  the  sd  pchase- 

moy,  with  intt  thron  at  the  rate  of  £ p.c.  p.a.,  to  be 

computed  from  the  date  of  these  psnts,  in  mner  follg  (that  is 

to  say),  the  sum  of  £ ,  pt  of  the  sd  ppal  sum,  on  the 

day  of next,  &c.,  &  the  intt  on  the  ppal  sum  for  the  time 

being  remaing  unpd  to  be  pd  with  each  of  such  instalmts  of 
ppal  [Acknmt  by  the  Co  to  A.  as  to  prodon  of  lease,  p.  418]. 
In  wits,  &c. 


LII. 

PHBo.  ui.        ASSIGNMENT  of  an  Agreembnt  for  Building  Leases. 


Recitals. 

Building 
agreement. 


Commence- 
ment of 
buildings. 

Agreement 
for  sale. 


Wit- 
nesseth. 

Assign- 
ment of 
agreement. 

Plant,  &c. 


Parties,  A.,  vendor,  1 ;    B.,  pchaser,  2.     Recite  agrmt  by 
K.  to  grt  a  lease  or  leases  to  A.  "of  certn  pees  of  land  thrin 

descd,  situate  at,  &c.,  for  the  term  of  yrs  from  the 

day  of  at  the  yrly  rent  or  rents  thrin  mentd,  & 

subjt  to  the  covts  by  the  sd  A.,  &  stipulons  thrin  contd  for 
the  erection  of  bldgs  &  executg  works  on  the  sd  pees  of 
land  &  orwise  as  thrin  mentd : "  And  whas  the  sd  A.  has 
commenced  the  erection  of  bldgs  &  other  works  on  the  sd 
lands,  psuant  to  the  sd  agrmt.  And  whas  the  sd  A.  has 
agrd  with  the  sd  B.  for  the  absolute  sale  to  him  for  the  sum 

of  £ of  the  benefit  of    the  sd  agrmt,   togr  with  the 

materials  &  plant  hby  assnd  (a):  NOW  THIS  INDRE 
WITNETH  that  in  psuance,  &c.,  consort  (the  rect,  &c.),  the 
sd  A.,  as  benefl  owner,  doth  hby  assn  &  transfer  unto  the  sd 
B.  All  that  the  hinbfe  recited  agrmt  of,  &c.,  &  all  benefit 
thof ;  And  also  all  materials  &  plant  belonging  to  the  sd  A., 
&c.,  &  now  being  on  the  land  comprd  in  the  sd  agrmt  k 
used  or  intd  to  be  used  for  the  pposes  of  the  bldgs  &  works 

(a)  If  the  license  of  the  freeholder  is  reqtiired  to  the  assignment  &e 
variations  in  the  recitals  will  be  similar  to  those  in  the  aasignment  of  a  leaser 
p.  486,  note. 
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thrm  mentd,  To  hold  the  same  Unto  the  sd  B.,  his  exs,  ads,    prbc.  ui. 
&  assns  absolutely :   Apptmt  by  A.  of  B.,  ''his  exs,  ads,  &  Power  of 
assns,"  ike  atty  d  attomies  of  A.,  p.  179,  "  to  give  any  notices  attorney, 
under  the  sd  agrmt,"  to  give  rects,  p.  180,  form  v.,  for  moys, 
''  weh  shl  become  payable  to  the  sd  A.,  under  the  sd  agrmt " ; 
And  also  to  exte  &  do  all  such  deeds,  instrumts,  &  acts  as 
shl  be  or  appear  necy  or  pper  to  enable  the  sd  B.,  his  exs, 
ads,  &  assns,  to  carry  out  &  obtain  the  full  benefit  of  the  sd 
agrmt,  &  of  the  lease  or  leases  to  be  grted  psuant  thto  as 
efifectually  as  the  sd  A.,  his  exs  or  ads,  could  have  done, 
&  genUy  to  act  in  the  premes  as   to    him    or   them   shl 
seem  pper :  Govt,  by  B.  with  A.,  that  he,  the  sd  B.,  his  exs,  Covenant 
ads,  &  assns,  will  pform  &  observe  the  agrmts  on  the  pt  of  ^a»w  to 
the  sd  A.  contd  in  the  sd  agrmt  of,  &c.,  continue  covt$  for  indemnify 
indemnity  ofA.^'p.  419,  mutatis  mutandis.     In  wits,  &c.  (6). 


nil. 

CONVEYANCE  of  Freeholds  to  Partners  on  a  Sale  by  prec.  lui. 
Auction  by  order  of  the  Chancery  Division  in  an 
administration  action  (c).  Variations  for  a  sale  by 
Private  Contract,  and  where  the  Legal  Estate  is 
outstanding  in  an  Infant.  Apportionment  of  Bent 
where  the  property  is  svbject  with  other  land  to  a  lease 
at  an  entire  rent.  Apportionment  also  of  Tithe  Rent 
Charge. 

Paktibs,  a.,  pson  havg  legal  este  [^or  appted  to  convey\^  1 ;  B. 

&  C,,pchaserSy  "  carryg  on  business  in  co-ptnp  togr  as , 

under  the  firm  of ,  at ,"  2.    Recite  death  dt  intestacy  Recitals. 

o/X.,  seised  of  "  the &  hds  hby  grted,"  leavg  A.  IN.,  the 

infantj,  his  hr-at-law^  <£  grt  ofadmon,  or,  recite  the  will  ofX.devisg 

(6)  Notice  of  this  assignment  to  be  given  to  E. 

(c)  See  B.  S.  C.  1888,  Order  51,  mles  1,  1a  et  seq.  As  to  what  is  "a  cause 
or  matter  relating  to  real  estate"  within  the  meaning  of  role  1,  see  Re 
Stainet,  88  Ch.  D.  172.  See  on  the  subject  of  sales  by  the  Court  generally. 
Dart,  y.  &  P.,  chapters  19  &  20;  DanieU's  Chancery  Piactioe,  1071—1110; 
The  Annual  Practice,  1896, 936. 
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CONVEYANCES  ON   SALE. 


PRKO.  LIII. 

Action. 


Onler  for 
mle. 


Sale  by 
auction. 


Resnlt  of 
sale  certi- 
fied. 

Sale  by 
privato 
contract 


Confirma- 
tion by 
€k>ort. 


Payment 
into  Court. 

Agreement 
for  appor- 
tionment 
of  rent. 


Direction 
for  pay- 
ment of 
balance 
into  Court. 


the  hds  to  A.  [^NJ]  in  fee  simple^  d  death  of  X.  d  probate,  ^.959: 

And  whas  on  the day  of an  action  was  instituted  in 

the  Chancery  Divon  of  the  High  Ct  of  Justice,  of  wch  the  short 
title  &  referee  to  the  record  is  re  X.,  deed,  18 — ,  X.,  No.  , 
&  in  wch  E.  was  pit,  &  L.,  M.,  &  the  sd  A.  [N.]  were  defts,  for 
the  ppose  of  havg  the  este  of  the  sd  X.  administered  under  the 
diron  of  the  sd  Ct :  And  whas  by  an  order  made  hj^  judge,  on 
the  further  conson  of  the  sd  action,  it  was  amongst  other 
things  ordered  that  the  real  este  of  the  sd  intestate  [testor]  shd 
be  sold,  &  that  the  pchase-moy  shd  be  pd  into  Ct  to  the  credit 

of  the  sd  action,  the  acct  of :  [And  whas,  in  psuance  of 

the  sd  order,  recite  sale  by  auction  to  B.  dt  C,  p.  870,  &  the  sd 

B.  &  C.  thrupon  pd  the  sum  of  & as  a  deposit,  &  in  pt 

paymt  of  the  pchase-moy  to  L.,  the  pson  appted  by  the  sd 
judge  to  rece  the  same :  And  whas  the  result  of  the  sd  sale  was 

duly  certified  on  the  day  of  ] ;  \pT^  And  whas,  in 

psuance  of  the  sd  order,  by  an  agrmt  in  writg,  dated  the 

day  of ,  &  made  betn  L.,  the  pson  havg  the  conduct  of 

the  sale  of  the  sd  real  este  of  the  one  pt,  &  the  sd  B.  &  C.  of 
the  other  pt,  the  sd  L.  agrd,  subjt  to  the  approval  of  the  sd 
judge,  for  the  sale  of  the  hds  hby  grtd  to  the  sd  B.  k  C,  subjt 

as  hinafter  mentd,  for  the  sum  of  & ,  whof  the  sum  of 

£ was  pd  by  the  sd  B.  &  C.  to  the  sd  L.  as  a  deposit  upon 

the  exon  of  the  sd  agrmt :  And  whas  by  an  order  made  in  the 

sd  action  on  the day  of by  the  sd  judge,  the  sd  con- 

donal  contract  of  the  day  of  was  confirmed  4 

ordered  to  be  carried  into  effect :]  And  whas  the  sd  L.  pd  the 

sum  of  & ,  the  deposit,  on  the day  of ,  into  Ct,  to 

the  credit  of  the  sd  action,  the  acct  afsd :  And  whas  it  was 
stipulated  upon  the  sd  sale  that  the  rent  payable  by  the  tenant 
of  the  sd  premes  under  the  lease  hinafter  mentd  (wch  com- 
prises other  hds),  shd  be  apportioned  in  mner  hinafter  expd,  & 
that  the  sd  premes  shd  be  subjt  to  such  apportioned  tithe  rent 
chge  as  is  hinafter  mentd :  And  whas  by  a  dtf^-signed-by'tiie 
chief  cleric  &  made  in  the  sd  action  (a)  on  the day  of 


it  was  directed  that  the  sd  B.  &  C.  shd  on  or  bfe  the 


day 


Variation  (a)  See  B.  S.  C.  1888,  Order  51,  rale  3a,  and  Supreme  Oouit  Funds  Boles, 

where  legal   iggg  ^^^  5     ^here  the  legal  estate  is  in  N.,  the  infant,  add  "  &  in  the 

in  infant,    mre  of  the  Tree  Act,  1893." 
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of pay  into  Ct  to  the  credit  of  the  sd  action,  the  acct,  &c.,   pr«c.  un. 

the  sum  of  £ ,  being  the  balce  of  the  pchase-moy  for  the 

sd  premes  after  dedactg  the  sd  sum  of  £ pd  as  a  deposit 

[togr  with  £ for  intt  thron  at  the  rate  of  p.c.  p.a. 

from  the day  of to  the day  of ,  makg  togr 

£ 3,  &  it^ag'tbby  further  owte?©d  that  ^-«ich  pa)' ml  j^^,^  ^ 

being  made,  all,  pper  pties  shd  join  in  &  exte  a  pper  convce  of    >  •  "  "^  ' 
tha,fld  premes  t»tha  sd.B^-.&'-C.,  or  as  they  shd  direct*  (5) : 
And  whas  in  psuance  of  the  last  recited  order  the  sd  B.  &  C, 

on  the day  of ,  pd  the  sd  sum  of  £ into  Ct  to  Payment 

the  credit  of  the  sd  action,  the  acct  afsd :  And  whas  the  sd  B. 
&  G.  are  desirous  that  the  sd  hds  shd  be  conveyed  to  them  in 
mner  hinafter  appearg  :  (c)  NOW  THIS  INDRE  WITNETH 
that  in  obedice  to  the  sd  order,  &  for  effectuatg  the  sd  sale,  & 

in  conson  of  the  sum  of  £ ,  the  whole  pchase-moy  dc  intt,  if 

anyy  so  pd  by  the  sd  B.  &  G.  as  afsd,  &  of  the  premes,  the  sd 
A.  under  the  hinbfe  recited  order  of,  &c.  {d)  doth  hby  grt  unto 
the  sd  B.  &  G.,  pceU,  p.  377  :  Habendum  subft  to  lease^  with 
apportionmt  of  rent  d  of  tithe  rent-chge,  p.  394,  to  B.  d  C,  ds 
ptnp  ppty,  p.  398.  [Acknmt  d  undertakg  as  to  munimts,  p.  418.] 
In  wits,  &c. 

(6)  In  the  case  mentioned  in  the  preceding  note,  say,  **  Such  COnvce 

to  be  settled  by  the  judge,  &  the  judge  being  of  opinion  that 
the  sd  N.  was  seised  of  or  entled  to  the  sd  hds  &  premes  upon 
trust  within  the  meang  of  the  sd  acts  or  one  of  them,  &  it 
appearg  that  the  sd  N.  was  an  infant,  the  sd  judge  appted  the 
sd  A.  to  convey  the  sd  premes  to  the  sd  B.  &  G.,  or  as  they  shd 
direct  for  the  este  thrin  of  the  sd  N." 

Ab  to  the  case  where  the  legal  estate  is  in  a  tenant  in  tail,  see  2  Dav.  Free., 
pt.  2,  p.  480,  note.  The  provision  in  the  Trustee  Act,  1894,  s.  33,  as  to 
appointing  a  person  to  convey,  is  not  confined  to  persons  under  disability, 
and  see  Beckett  v.  Sutton,  19  Ch.  D.  646,  a  decision  on  section  (1)  of  the 
Tmstee  Extension  Act,  1862. 

(c)  In  the  case  mentioned  in  note  (a),  add  approval  qf  conveyance  by  judge.  Variation 
p.  869.  where  legal 

(d)  See  p.  399,  note.    In  sales  by  trustees  under  the  Court  the  persons  ?state  is 
beneficially  interested  cannot  be  required  to  enter  into  covenants  for  title.  ^^  '° 
See  CoUrell  v.  CottreU,  2  Eq.  330. 
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PRBC.  LIT. 


Recitals. 
Contract. 


Agreement 
as  to  re- 
strictive 
coTenanta. 


uv. 

CONVEYANCE  of  a  Plot  of  Building  Land  tritk  Ease- 
ments to  two  Persons  as  Joint  Tenants.  Bestricit?e 
Covenants  by  the  purchasers  as  to  BuiLDiNa  and  TJseb 
of  the  land.  Variations  where  there  are  Mutual 
Covenants  by  the  Vendor  and  Pxtrchasers,  and 
where  the  restrictive  Stipulations  are  comprised  m 
Schedules  (a). 

PabtibSj  a.,  vendor^  1 ;  B.  &  C,  pchasers,  2.  Whas  the  sd 
A.  has  contracted  with  the  sd  B.  &  C.  for  the  absolute  sale  to 
them  as  jt  tenants  of  the  hds  hby  assured  (formg  pt  of  an  este 
laid  out  for  bldg)  &  the  inhance  thof  in  fee  simple  subjt  to  the 

[reservons  &]  restrons  hinaf ter  contd  for  the  sum  of  £ : 

And  whas  upon  the  agrmt  for  the  sd  sale  it  was  stipulated  that 
the  same  shd  be  subjt  to  the  restrons  &  covts  by  the  sd  B.  & 
C.  hinafter  contd  for  the  proton  &  benefit  of  the  sd  A.  his  hrs 
&  assns  &  the  respive  owners  for  the  time  being  of  the  other 

pts  of  the  este  (coloured on  the  plan  hto  annexed)  (h) 

of  wch  the  pee  of  land  hby  assured  forms  pt  [&  that  the  sd 
A.  shd  also  enter  into  the  restrictive  covts  hinafter  contd]; 
[or,  Recital  as  to  form  of  convce^  p.  373,  form  xxn.] ;  NOW 
THIS  INDBE  WITNETH  that  in  psuance,  &c.,  conson, 
(the  rect,  &c.)  &  also  in  conson  of  the  covts  hinafter  contd  on 
the  pt  of  the  sd  B.  &  C,  the  sd  A.  as  benefi  owner  doth  hby  grt 
unto  the  sd  B.  &  C,  pceU  referrg  toplan^  p.  379,  with  rt  to 
use  of  roads  dt  drains,  p.  384  (c) ;  l^Reservotis  of  easemts,  rfc,  to 
vendor,  p.  386  et  seq."] ;  To  hold  the  same  premes  Unto  &  to 
the  use  of  the  sd  B.  &  C,  their  hrs  &  assns,  Subjt  [to  the 

(a)  See  p.  286,  note,  as  to  restrictiye  coyenantB,  and  the  forms  at  pp.  287 
et  8eq, 

(h)  See  BenaU  v.  CowUshaw,  9  Ch.  D.  125, 11  Ch.  D.  866,  approved  in  Spieer 
V.  Martin,  14  A.  C.  12. 

(c)  The  following,  if  so  intended,  may  be  added  here,  as  to  which  see 
p.  286,  note ;  and  p.  384,  form  zxxv.,  and  note : 

"  Togr  with  all  such  benefit  of  &  rt  of  enforcg  any  covts 
entd  into  by  any  past  or  future  pchasers  of  any  other  plots  of 

purchasers,  land  formg  pt  of  the este,  situate,  &c.,  restrictive  of  the 

rt  of  bldg  on  or  user  of  such  respive  plots  as  the  sd  A.  may  be 
able  to  convey  or  confer." 


Wit- 
nesseih. 

Grant. 


Haben- 
dum, 
subject  to 


Benefit  of 
covenants 
of  other 
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obligon  of  contributg  &  payg  a  due  proportion  [accdg  to  the  prkc.  liv. 
extent  of  their   frontage  towards  the  sd   respive  roads,  or  co^tribu- 
intd  roads]  of  the  expse  of  makg,  maintaing,  repairg  &  cleansg  tion  for 
the  sd  roads,  sewers  &  drains,  ontil  the  same  shl  be  adopted  i^g  r^^^ 
by  &  taken  into  the  chge  of  the  local  authority,  such  proper-  *^' 
tion  in  case  of  dispute  to  be  decided  by  the  surveyor  for  the 
time  being  of  the  sd  A.,  his  hrs  &  assns,  &  subjt]  to  the  restrons 
&  Condons  hinafter  [in  the  schdle  hto]  contd  &  imposed  on  the 
sd  E.  &  C,  their  hrs  &  assns,  as  obligons  intd  to  be  bindg  in 
perpetuity  on  the  hds  hby  assured,  &  all  future  owners  thof  as 
far  as  the  law  will  permit  (d)  :  Restrictive  covts  by  B.  d  C.  with 

(d)  The  foUowing  may,  if  so  intended,  be  added  here  with  reference  to  the  Restrictive 
cases  of  Ktatti  y.  Lyon,  4  Oh.  218,  and  RenaU  v.  Cowlitihaw,  9  Ch.  D.  125,  coTonants 
11  Ch.  D.  866,  and  the  other  cases  referred  to,  p.  286,  note :—  *°  ^  ^' 

**  And  to  the  intent  also  that  the  sd  restrons  &  condons  shl  by  other 
(as  far  as  the  law  will  permit)  enure  for  the  benefit  of  &  be  powhasers. 
enforceable  by  any  pson  for  the  time  being  claimg  title  to  or 

intted  in  any  hds  now  or  lately  formg  pt  of  the  este, 

situate,  &c.,  under  any  convce  by  way  of  sale  made  by  the  sd 

A.  since  the day  of or  hrafter  to  be  made  by  him  or 

his  succors  in  title  who  may  be  aggrieved  or  whose  ppty  may 
be  injured  by  the  breach  or  neglect  of  any  of  the  sd  restrons  or 
condons." 

The  foUowing  is  another  form  of  clauses  as  to  roads  and  sewers  where  the 
conveyance  includes  a  moiety  of  the  roadways : 

"  Convce  of  plots  numbered  by  referee  to  plan,  includg  a  moiety  Clauses  as 
of  all  streets  or  roads  adjoing  the  sd  respive  plots  of  land  so  ^^^era 
far  as  the  same  are  co-extensive  thwith,  Togb  with  rts  of  foot.  Another 
horse  &  carriage  road  at  all  times  &  for  all  pposes  in  common 
with  the  vendor,  his  hrs,  gtees,  &  assns,  over  &  along  aJl  streets 
&  roads  formed,  made  &  opened  to  communicate  through,  in, 
or  upon  any  pt  of  the  estes  now  or  late  of  the  sd  A.  whof 
the  sd  plots  of  ground  hby  grted  form  pt,  when  &  so  often  as 
the  same  streets  &  roads  are  or  shl  be  resply  formed,  made  & 
opened  for  use,  but  not  further  or  orwise.  And  togr  also  with 
the  free  use  (in  common  as  afsd)  of  the  drains  or  sewers  made 
or  intd  to  be  made  under  the  sd  streets  &  roads  resply,  with 
power  to  open  into  &  make  communicons  with  the  same  resply, 
makg  good  all  damage  done  thby  &  restorg  the  surface  of  the 
sd  streets  &  roads  as  soon  as  may  be,  resebvo  nevless  to  the 
sd  A.,  his  hrs,  gtees,  &  assns,  &  his  &  their  tenants,  the  like 
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pRic.  LIT.  A,  08  to  bldg,  cCc,  p.  424  (a),  referrgyifneed  be^  to  a  plan,  d:  the 
stipvlons,  if  convenient^  being  contd  in  a  schdle:  ISimilar 
restrictive  covts  by  A.  with  B.  d  C,  mtUatis  miUandis]:  Govt 
[or  mutual  cotte]  to  give  notice  of  covts,  p.  424  (b) :  [Provo  for 
re-entry  by  A.  on  breach  of  covts,  p.  425] :  [^AcknnU  Jt  under- 
takg  by  A,  as  to  munimts,  p.  418].    In  wrrs,  &c. 

l^Schdle  or  Schdles  of  restrictive  stiptdonsJ] 

free  &  unrestricted  rts  of  way  &  passage  at  all  times  &  for  all 
pposes  (in  common  as  afsd)  over  &  along  all  the  streets  & 
roads  afsd,  And  also  the  like  use  (in  common  as  afsd)  of  the  sd 
drains  &  sewers,  with  liberty  to  enter  upon  the  'sd  streets  or 
roads  for  the  ppose  of  openg  into  or  makg  communicons  with 
such  drains  or  sewers,  makg  good  all  damage  done  thby  & 
restorg  the  surface  as  soon  as  may  be.  Habendum  to  pchaser,  to 
the  intent  nevless  that  so  much  &  such  pt  or  pts  resply  of  the 
sd  plots  of  ground  resply  hby  conveyed  as  are  in  the  sd  plan 
shown  to  be  pts  of  streets  or  roads  or  intd  streets  or  roads  may 
resply  for  ever  hrafter  remain  open  &  unbuilt  upon  &  be  added 
to  &  become  pts  of  such  streets  or  roads  resply.  Govt  by 
pchaser  with  vendor  will  leave  open  ta  unbuilt  upon  so  much  & 
such  pt  or  pts  of  the  sd  plots  hby  conveyed  as  are  delineated 
&  descd  in  the  sd  plan  as  portions  of  streets  or  roads  k  are 
intd  to  be  set  apart  for  such  ppose.  And  will  when  thronto 
required  by  the  Local  Board  at  his  or  their  own  expse  pave, 
flag,  make  &  form  with  pper  materials  &  in  a  workmanlike 
mner  the  sd  portions  of  such  streets  &  roads  resply  so  as  to  be 
fit  for  carriages,  carts,  &  wagons,  with  pper  causeways  where 
necy  [And  will  make  any  alterons  in  the  levels  or  gradients 
of  the  afsd  portions  of  the  sd  streets  or  roads  wch  may  be  so 
required],  And  also  will  when  required  as  afsd  make  &  con- 
struct a  sewer  or  drain  under  each  of  such  portions  of  the  sd 
streets  or  roads  in  accordce  with  such  requiremts.  And  will  at 
all  times  cleanse,  repair,  &  maintain  the  sd  portions  of  the  sd 
streets  or  roads  &  the  sewers  thrunder  until  the  same  shl  be 
adopted  by  the  local  authority." 

(a)  See  also  Conditions  of  Sale,  p.  287 ;  as  to  the  wording  of  the  cove- 
nant, see  £e  Fawceti,  42  Gh.  D.  150. 

(6)  It  would  be  desirable  that  a  memorandum  of  the  deed  should  be 
endorsed  on  one  or  more  of  the  coTenantor's  title-deeds  to  ensure  that 
purchasers  from  him  shall  have  notice  of  the  covenants.  See  anit,  p.  285, 
note. 
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LV. 

DEED  of  Covenant  between  Vendors  and  Fubchasers  of  land    prm.  lt, 

laid  out  in  Building  Plots  (c). 

THIS  INDEE  made  the day  of  ,  betn  the  sevl  Partiea. 

psons  who  have  signed  their  names  &  affixed  their  seals  to 
these  psnts  (other  than  the  pties  hto  of  the  second  pt)  hinafter 
called  the  pchasers  of  the  one  pt,  &  A.  of,  &c.,  &  B.  of,  &c., 
hinafter  called  the  vendors  of  the  other  pt :  Whas  the  este  wch  Becitab. 
is  delineated  on  the  plan  hrupon  endorsed,  &  wch  is  situated 

at in  the  parish  of  in  the  coy  of  ,  was  by  an  Conveyance 

indre,  &c.,  assured  to  the  use  of  the  vendors,  their  hrs  &  assns ;  ^  ^®**<^°™- 
And  whas  the  vendors  have  appropriated  or  laid  out  as  bldg  Estate  laid 
sites  divers  pts  of  the  sd  este  wch  are  hinafter  designated  as  ^''*- 
''  The  Lots,"   &  are  distinguished  on  the  sd  plan  by  the 

numbers  from  1  to inclusive,  &  by  the  colours  pink  & 

blue,  &  have  appropriated  or  laid  out  as  roads  other  pts  of 
tiie  sd  este  distinguished  on  the  sd  plan  by  the  colours  yellow 
&  brown  &  their  distinctive  names  &  have  dedicated  to  the 
public  the  roads  coloured  yellow  on  the  sd  plan,  &  intend  to 
dedicate  to  the  public  the  roads  coloured  brown  on  the  sd  plan 
as  soon  as  the  pper  local  authority  shl  be  willg  to  adopt  the 
same :  And  whas  each  of  the  pchasers  has  recently  pchased  Purchase 
from  the  vendors  one  or  more  lots,  &  the  vendors  have  made  °  ^^' 
or  are  about  to  make  pper  convces  of  the  same  to  the  respive 
pchasers  thof  in  fee  simple ;  And  whas  the  parlar  lot  or  lots  so  How  each 
pchased  as  afsd  by  each  of  the  sd  pchasers  will  appear  by  KJTs^* 
referee  to  the  no  or  nos  entd  opposite  to  his  name  in  the  tinguishod 

in  scho' 

first  schdle  hto,  all  the  nos  so  entd  correspondg  with  those  duie. 
by  wch  the  lots  are  distinguished  as  afsd  in  the  plan ;  And  The  sales 
WHAS,  upon  the  contracts  for  the  sd  sevl  pchases  hinbfe  refd  JJ^^^  ^ 
to  being  entd  into,  it  was  agrd  that  each  of  the  sd  pchasers,  stipuu- 
his  hrs  &  assns,  shd  observe  &  pform  such  of  the  stipulons 
contd  in  the  second  schdle  hto,  as  are  applicable  to  the  lot  or 
lots  pchased  by  him  as  afsd,  [&  that  the  vendors,  their  hrs  & 

(c)  Notice  of  this  deed  ahotild  be  endorsed  on  the  conyeyanoe  to  A.  and  B., 
and  also  on  the  oonyeyanoe  of  each  lot.    See  ante,  p.  285,  note. 

As  to  laying  ont  part  of  a  settled  estate  for  building  purposes,  see  Settled 
Land  Act^  1882,  s.  16. 
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pBRc.  Lv.    assns,  shd  observe,  &c.,  as  above,  sayg,  ''the  unsold  lots"] 

[&  the  roads  coloured  brown  on   the  sd  plan],  &  that  for 

Wit-  effectuatg  such  agrmt  these  psnts  shd  be  made  &  exted :  NOW 

cITnlte    ^^^^    INDUE   WITNETH  that  in  conson  of  the  premes 

by  pur-       each  of  the  pchasers  doth  hby  for  himself  &  his  assns,  covt 

^*1  h     ^^^^  every  two  &  more  &  each  one  of  the  other  pchasers  & 

other  aud     their  &  his  respive  hrs  &  assns,  &  also  separately  with  the 

to  pe^rm   vendors,  their  hrs  &  assns  (a),  That  he  the  sd  covtor,  his  hrsA 

stipuia-       assns,  &  all  psons  derivg  title  through,  under,  or  in  trust  for 

8cb^«"e.     ^™  or  them  resply ,  as  lessees,  mtgees,  or  orwise  howsr,  shl  & 

will  at  all  times  for  ever  hrafter  observe  &  pform  such  of  the 

stipulons  contd  in  the  2nd  schdle  hto  as  are  applicable  to  the 

Covenant     lot  or  lots  pchased  by  him ;  And  the  vendors  hby  for  them- 

to  perform   Belves  &  their  assns  jtly  covt  with  each  of  the  pchasers,  his 

Rtipuia-       hrs  &  assns,  that  the  vendors,  their  hrs  &  assns,  will,  &c.,  as 

above,  sayg,  *'  the  unsold  lots  [&  the  roads  coloured  brown 

Definition     on  the  sd  plan] ;  "  And  it  is  hby  mutually  agrd  &  decld  betn 

schedule."^  &  by  the  sevl  psons  pties  hto  that,  in  the  constron  &  for  the 

pposes  of  these  psnts  &  of  the  2nd  schdle  hrunder  written,  the 

follg  terms  or  expressions  shl  have  or  bear  the  sevl  meangs 

next  mentd,  that  is  to  say,  **  the  vendors  "  shl  mean  &  include 

the  sd  A.  &  B.,  &  their  assns  &  the  survor  of  them,  his  hrs 

&  assns ;  "  the  surveyor  "  shl  mean  &  include  the  surveyor  for 

the  time  being  of  or  employed  by  "  the  vendors  " ;  "  license  " 

shl  mean  a  license  in  writg  by  &  under  the  hands  of  ''  the 

vendors  "  or  their  duly  authorised  agent ;  '*  the  plan "  shl 

mean  the  sd  plan  hrupon  endorsed ;  '^  the  lots  "  shl  mean  the 

portion  of  the  sd  este  appropriated  or  laid  out  as  afsd  for  bldg 

pposes ;  the  *'  unsold  lots  "  shl  mean  the  lots  not  sold  to  the 

respive  pchasers  ;  &  **  a  lot "  or  "  the  lot,"  shl  mean  one  of 

the   "lots";  &  "the  private  roads"   shl  mean  the  roads 

coloured  brown  on  the  plan ;  "  the  public  roads  "  shl  mean  the 

roads  coloured  yellow  on  the  plan ;  a  "  private  road "  or  a 

"public  road"   shl  mean  one  of  the   "private  roads"  or 

"  public  roads  "  resply ;  &  "  owner  "  with  referee  to  any  lot  or 

lots,  shl  mean  &  include  thepson  to  whom  the  same  lot  or  lots 

has  or  have  been  or  is  or  are  about  to  be  conveyed  as  afsd,  & 

(a)  In  framing  a  deed  of  this  natore  the  cases  of  Benals  ▼.  Cowliakaw, 
11  Ch.  D.  866,  and  Everett  v.  Remington,  [1892]  3  Ch.  148,  must  be  borne  in 
mind  ;  see  p.  286,  note. 
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his  hrs  &  aasns :  Provd  always  &  it  is  hby  agrd  that  the   prbo.  lv. 
vendors  or  the  owner  of  any  lot  may  at  any  time  enforce  the  p^^i^ 
observce  or  pformce  of  any  of  the  sd  stipulons  by  any  action  that  aay 
or  pcdg  agst  any  other  or  others  of  them  witht  makg  any  pson  may^oT" 
a  deft  thto  other  than  the  pson  committg  or  sufferg  the  breach  *°y  °***®'- 
of  sach  stipulons  wch  is  complained  of  in  such  action  or  pcdg 
&  that  these  psnts  may  be  reced  as  a  conclusive  answer  to  any 
objon  for  want  of  pties  in  that  respt  in  any  such  action  or  pcdg : 
In  wits  whof  the  sevl  psons  pties  hto  of  the  first  pt,  have  Testamo- 
attached  &  affixed  their  respive  signatures  &  seals  to  these  ^^^' 
psnts,  on  the  days  mentd  bfe  &  agst  their  signatures  resply,  & 
the  sd  A.  &  £.  have  hrunto  attached  &  affixed  their  respive 
signatures  &  seals  the  day  &  yr  first  above  written. 
The  first  schdie  refd  to  by  the  foregoing  indre. 


No.  of 
Lot. 


Purchaser's  Name. 


]>ate  of  ExecQtion 
by  Parchaser. 


Purchaser's  Signa- 
ture and  SeaL 


Witness. 


The  second  schdie  refd  to  by  the  foregoing  indre. 
{^Restrictive  stipidons,  see  p.  287  et  seq."} 


LYL 

CONVEYANCE  in  Fee  for  Building  purposes,  in  cm-  prec.  lvi. 
sideration  of  a  perpetual  Bent-charge  (6),  with  the 
Benefit  of  Covenants  and  a  Power  op  Distress  over 
Adjoining  Land,  existing  as  an  Indemnitt  against  a 
prior  overriding  Bent-charge.  Variations  where  the 
Prior  Rent-charge  is  to  be  borne  by  the  Purchaser. 
Provisions  as  to  Bedemption  of  rent-charge  (e). 

Parties,  A.,  vendor,  1 ;  B.,  pchaser,  2  ;  Recite  convce  to  A.,  Recitals. 
"  of  the  hds  hby  grted  togr  with  other  hds  "  subjt  to  a  perpetual 


(h)  As  to  sales  in  consideration  of  a  rent-charge  and  the  power  of  re-entry, 
aee  p.  305,  note, 
(c)  As  to  the  stamp  on  a  conveyance  in  consideration  of  a  rent-charge^  see 
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BKK.  LVI. 


Oontract 


Wit- 
neaaetli. 


Grant. 

Together 
with 

benefit  of 
covenants. 


Haben- 
dam. 

Limitation 
of  reat- 
charge. 


rent'chge  of  £40  dt  to  certn  covU ;  Convey ce  by  A.  to  X.  of  pt  of 
the  land  subjt  to  the  rent-chge  d  chging  the  whole  rent^kge  on 
that  pt  in  exoneron  of  the  land  retained  by  A.  d-  contg  corU  hyX, 
d  a  pou'er  of  distress^  d  other  provonsfor  indemnifying  A.  dthe 
land  retained ;  And  whas  the  sd  A.  has  agrd  with  the  sd  B.  for 
the  sale  to  him  of  the  hds  hby  grted  in  conson  of  the  yrly 
rent-chge  of  £80  hinafter  limd  &  the  covts  by  the  sd  B.  bin- 
after  contd  ;  NOW  THIS  INDRE  WITNETH  that  in  psuance, 
&c.,  &  in  conson  of  the  yrly  rent-chge  hinafter  limd  to  the  sd 
A.,  &  of  the  covts  by  the  sd  B.  hinafter  contd,  the  sd  A.,  as 
beaefl  owner  doth  hby  grt  unto  the  sd  B.,  pceUy  p.  377 :  Togb 
WITH  the  full  benefit  of  all  the  covts  by  the  sd  X.  &  powers  & 
remedies  in  the  sd  indre  of,  &c.,  contd  or  orwise  eidstg  for 
securg  the  paymt  by  the  sd  X.,  his  hrs  &  assns,  &  indemnify- 
ing the  sd  A.,  his  hrs  &  assns,  &  the  hds  hby  grted  agst  the 
paymt  of  the  sd  yrly  rent-chge  of  £40  by  the  same  indre  chged 
exclusively  on  the  hds  thby  assured  to  the  sd  X.,  To  hold  the 
same  Unto  the  sd  B.,  &  his  hrs,  To  the  use  that  the  sd  A., 
his  hrs  &  assns,  shl  rece  a  perpetual  yrly  rent-chge  of  £30  to 
commce  from  the  date  of  these  psnts  &  to  be  chged  upon  k 
issuing  out  of  all  the  premes  hby  grted  &  to  be  pd  witht  any 

dedon  (a)  by  eql  half -yrly  paymts  on  the day  of ,  & 

the day  of  in  every  yr,  the  first  paymt  thof  to  be 

made  on  the day  of next  (6),  And  subjt  &  chged  as 


Statutory 
remedies 
for  rent- 
charge. 


the  Stamp  Act,  1891,  s.  56  (2).  This  deed  does  not  require  registration 
under  18  k  19  Vict.  c.  16,  s.  12,  and  is  not  affected  by  the  Lands  Charges 
Begistration  and  Searches  Act,  1888,  which  relates  to  land  charges  created 
otherwise  than  by  deed  only ;  see  s.  4. 

(a)  As  to  these  words,  see  p.  d05,  note  (e). 

(6)  The  Cony.  Act,  1881,  s.  4A,  gives  to  the  owner  of  any  annual  earn 
charged  on  land  or  the  income  of  land,  not  being  rent  incident  to  a  rever- 
sion, the  following  remedies  for  recoToring  the  same  and  the  costs  arising 
from  non-payment,  so  far  as  they  might  have  been  conferred  by  the  instru- 
ment creating  the  charge,  but  subject  to  the  interests  having  priority  over 
the  charge,  namely,  if  the  charge  is  in  arrear  for  twenty-one  days,  a  power 
of  distress,  if  the  charge  is  in  arrear  for  forty  days  a  power  to  enter  and 
take  the  rents  and  profits,  and  also  whether  he  enters  and  takes  possessian 
or  not,  a  power  to  limit  a  term  of  years  to  a  trustee  upon  trusts  for  raising 
the  charge  and  costs ;  and  that  enactment  is  by  the  Settled  Land  Act»  1890, 
8.  9,  extended  to  a  grant  by  a  tenant  for  life  under  the  Settled  Land  Acts 
for  building  purposes,  reserving  a  perpetual  rent.  Powers  of  distress  and 
re-entry  may,  therefore,  be  omitted ;  the  following  are  the  usual  forms  of 
fluch  powers  which  would,  if  inserted,  come  in  at  this  point ;  it  is  conceived 


PRECEDENTS.  545 

afsd,  To  THE  USE  of  the  sd  B.,  his  hrs  &  assns  for  ever ;  And    peko.  lvi. 
THB  sd  B.  doth  hby  covt  with  the  sd  A.,  his  hrs  &  assns,  that  coTenant 
he  the  sdB.,  his  hrs  &  assns,  will  henceforth  pay  to  the  sd  A.,  to  pay  rent- 
his  hrs  &  assns,  the  sd  yrly  rent-chge  of  £80  at  the  times  &  in 
the  mner  hinbfe  appted  for  the  paymt  thof,  free  from  all 
dedons  (c) :  And  fubther,  &c.,  for  erectg  dmaintaing  bldgs,  <£*c., 
(£•  restrictive  covtSy  see  p.  424 :  And  will  permit  the  sd  A.,  his 
hrs  &  assns  &  his  or  their  agents,  once  in  every  yr  in  the  day- 
time, on  givg  to  the  tenant  or  occupier  for  the  time  being  of 

any  dwellg-house  or  bldg  upon  the  sd  premes  hby  grted, 

days  prevs  notice  in  writg  to  enter  into  &  upon  the  same  to 
view  the  state  of  repair  &  condon  thof :  Power  of  re-entry ^ 
p.  425  (d) :  [Pro\t)  always  &  it  is  hby  agrd  &  decld  that  if  the  Power  to 
sd  B.,  his  hrs  or  assns,  shl  at  any  time  within  the  sd  period  of  ^re^^ 

rent- 
that  the  power  of  distress  is  not  affected  by  the  Bills  of  Sale  Acts,  see  p.  306,  chai^ge. 
note: — 

"  And  to  the  further  use,  that  if  any  pt  of  the  sd  rent-  Power  of 
chge  hby  limd  shl  at  any  time  be  unpd  for  twenty-one  days    *®*"^- 
after  any  of  the  days  hinbfe  appted  for  the  paymt  thof,  then 
&  so  often  it  shl  be  Iful  for  the  sd  A.,  his  hrs  &  assns,  to  enter 
into  &  distrain  upon  the  sd  premes  hby  grted  or  any  pt  thof, 
to  the  intent  that  thby  or  orwise  the  sd  rent-chge,  &  every  pt 
thof  so  unpd,  &  all  costs  &  expses  occased  by  the  non-paymt 
thof,  may  be  pd  &  satisfied,  And  to  the  further  use,  that  if  Power  of 
any  pt  of  the  sd  rent-chge  shl  at  any  time  be  unpd  for  forty  ®°*'^' 
days  after  any  of  the  days  hinbfe  apptd  for  the  paymt  thof, 
then  &  80  often,  although  there  shl  not  have  been  any  legal 
demand  made  thof,  it  shl  be  Iful  for  the  sd  A.,  his  hrs  &  assns, 
to  enter  into  &  upon,  &  to  hold  the  same  premes  or  any  pt  thof, 
&  to  take  the  rents  &  profits  thof,  until  he  or  they  shl  thby  or 
orwise  be  pd  the  sd  rent-chge,  &  the  arrears  thof  due  at  the 
time  of  entry  or  aftwds  to  become  due  durg  such  posson,  togr 
with  all  costs  occased  by  the  non-paymt  thof,  such  posson,  when 
taken,  to  be  witht  impeachmt  of  waste  "  [restriction  of  power  as  to 

time,  p.  526^  note  (a),  mutatis  mutandis], 

(e)  If  the  land  is  sold  subject  to  the  prior  rent-charge  instead  of  being  Sale 
exonerated  from  it»  the  recital  of  the  contract  for  sale  and  the  habendum  subject  to 

wiu  be, "  subjt  to  the  sd  rentchge  of  £ reserved  by  the  l^^^^l'^''^' 

hinbfe  recited  indre  of,  &C.,'*  and  a  covenant  by  the  purchaser  to  pay 
and  keep  the  vendor  indemnified  against  the  rent-charge  of  JS40  will  be 
added.    See  p,  422,  form  vii. 
(d)  Compare  the  form  in  Precedent  lyii.,  infra,  p.  546. 

K.E. — ^VOL.   I.  N   N 
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p&aa  in.  lives  in  being  &  twenty-one  yrs  thrafter  (a),  give  six  calr  months* 
notice  in  writg  expirg  within  the  last-mentd  period  to  the  sd 
A.,  his  hrs  or  assns,  of  his  or  their  desire  of  pchasg  the  sd  rent- 
chge,  the  sd  A.,  his  hrs  &  assns,  shI  after  the  expiron  of  the  sd 
notice  on  paymt  by  the  sd  B.,  his  hrs  or  assns,  of  snch  rent- 

chge  up  to  the  day  of  pchasg  the  same,  &  of  the  sum  of  £ , 

convey  &  rele  the  same  rent-chge  to  the  sd  £.,  his  hrs  &  assns, 
or  as  he  or  they  shI  direct ;  Provd  also  that  if  the  sd  A.,  his 
hrs  &  assns,  shl  within,  &c.,  as  above,  give  six  calr  months' 
notice  in  writg,  expirg  as  afsd,  to  the  sd  £.,  his  hrs  or  assns, 
of  his  or  their  desire  of  requirg  the  redmon  of  the  sd  rent-chge 
by  the  sd  B.,  his  hrs  or  assns,  then  the  sd  B.,  his  hrs  or  assns, 
shl  upon  the  expiron  of  the  sd  notice  redeem  the  same  for  the 

sum  of  £ wch  shl  be  thrupon  pd  by  him  or  them  to  the  sd 

A.,  his  hrs  or  assns,  togr  with  the  sd  rent-chge  up  to  the  day 
of  redmon,  &  upon  such  paymt  being  made  the  sd  A.,  his  hrs  or 
assns,  shl  convey  &  rele  the  sd  rent-chge  to  the  sd  B.,  his  hrs  or 
assns,  or  as  he  or  they  shl  direct]  (6).    In  wits,  &c. 


Power  to 
vendor  to 
compel  re- 
demption. 
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Recitals. 


As  to 
limiting 


LVIL 

CONVEYANCE  of  land  for  Building  purposes  by  Tenant 
for  Life  of  one  undivided  Moiety  under  the  Settled 
Land  Act,  1882,  and  by  the  owner  in  Fee  of  the  other 
Moiety  in  consideration  of  Two  Feb  Farm  Bents; 
with  Covenants  and  power  of  Betention  as  iNDBionTY 
against  an  Overriding  rent-cltarge  (c). 

Parties,  A.,  tenant  for  life   of  moiety,   1 ;    B.,   owner  of 
moiety,  2;    C,  pchaser,  8.     Whas  the  hds  hby  assured  are 


(a)  This  refers  to  the  restriction  of  the  power  of  re-entry  to  lives  in  being, 
&c.  i  see  as  to  this>  p.  306,  note. 

(6)  The  danse  in  the  Cony.  Act,  1881,  8.  45,  enabling  the  owner  of  land 
subject  to  a  perpetual  rent-charge  or  other  annual  sum  to  redeem  it  with 
the  aid  of  the  Land  Commissioners  (now  the  Board  of  Agricultoxe),  does  not 
apply  to  a  rent  reserved  on  a  sale,  see  sub-s.  5. 

(c)  See  the  last  Preoedent  and  notes,  and  the  Settled  Land  Act>  1882, 
s.  10 ;  and  as  to  the  application  of  the  Act  to  land  held  in  undivided  shares, 

see  p.  459,  note. 
A  doubt  has  been  sometimes  felt  whether  a  rent-oharge  can  be  limited  on 
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snbjt  to  a  perpetual  yrly  rent-chge  of  £ p.a.  created  by  pbec  lvh. 

an  indre,  &c.,  &  to  covts  &  provons  for  securg  the  paymt  oyMridmg 
thof :  And  whas  the  sd  A.  is  tenant  for  life  in  posson  of  one  rent. 
undivided  moiety  of  the  sd  hds  under  an  indre  of  settlemt,  Title  of 

•^      ,  ,  grantors. 

&c.,  &  the  sd  B.  is  seised  in  fee  simple  in  posson  of  the 
remaing  undivided  moiety  thof :  Recite  order  of  Ct,  or  clause 
in  settlemt,  authorUg  sale  by  A.  at  fee  farm  rents:  And  whas  Agreement 
the  sd  A.  as  to  one  undivided  moiety  of  the  hds  hby  *^'''*®- 
assured  by  virtue  of  the  powers  vested  in  him  under  the 
Settled  Land  Acts,  1882  to  1890,  &  orwise  as  afsd,  &  the 
sd  B.  as  to  the  other  undivided  moiety  thof,  have  resply 
agrd  with  the  sd  C.  for  the  absolute  sale  to  him  of  the  sd 
hds  &  the  inhance  thof  in  fee  simple  in  posson  in  conson  of 

the  two  sevl  perpetual  yrly  rent-chges  of  £ &  £ 

resply  hinafter  limd,  &  of  the  covts  on  the  pt  of  the  sd  C. 
hinafter  contd:    NOW  THIS  INDKE   WITNETH  that  in  Wit- 

nessetb. 

its  original  creation  direct  to  the  uses  of  a  settlement ;  and  to  avoid  question  a  rent- 
it  has  been  sometimes  limited  to  a  person  in  fee  to  be  regranted  by  him  by  charge  to 
a  separate  (or  the  same)  deed  to  the  intended  uses :  see  Feame,  C.  B.  p.  528,   ~^^  ^^ 
note  by  Butler ;  and  Butl.  n.  Co.  Litt.  271  b.,  vii.  3 ;   the  ground  of  the   nient. 
doubt  being  whether  each  successive  limitation  might  not  be  held  to  be  of  a 
distinct  rent,  so  as  to  invaUdate  the  ulterior  limitations  after  the  first  estate 
tail  for  remoteness  j  but  there  seems  no  valid  reason  why  one  and  the  same 
rent  should  not  be  reserved  direct  by  way  of  use  for  successive  estates 
amounting  together  to  the  fee ;  see  2  Byth.  k  J.  Conv.  Srd  ed.  p.  8 ;  and  it 
is  believed  to  be  the  usual  practice  so  to  reserve  it. 

By  the  Settled  Land  Act,  1890,  s.  9,  where  a  perpetual  rent-charge  is 
reserved  on  a  grant  for  building  purposes  by  a  tenant  for  life,  this  reserva- 
tion is  to  operate  to  create  a  rent-charge  in  fee  issuing  out  of  the  land 
conveyed  with  the  remedies  for  recovery  thereof  conferred  by  the  Conv. 
Act,  1881,  8.  44 ;  and  the  rent-charge  is  to  go  to  the  uses  of  the  settlement ; 
this  enactment,  in  the  cases  to  which  it  applies,  precludes  the  doubt  above 
referred  to. 

The  form  of  limitation  in  a  conveyance  under  the  Settled  Land  Act  (as  in 
the  text)  is  simpler  than  in  a  conveyance  by  revocation  and  appointment  of 
the  nse  under  the  ordinary  express  power  of  sale ;  since  in  the  former  case, 
the  conveyance  of  the  tenant  for  life  passes  the  seisin  to  the  grantee  out  of 
which  the  uses  are  served,  whereas  in  the  latter  case,  they  have  to  be  served 
out  of  the  seisin  of  the  original  grantee  under  the  settlement ;  but  the  above 
Precedent  may  be  adapted  without  difficulty  to  that  case. 

There  seems  no  objection  to  charging  both  rents  on  the  entirety  of  the 
land,  althotigh  one  of  the  grantors  is  a  limited  owner.  No  attempt  is  made 
to  reserve  a  power  of  re-entry  in  this  case,  as  there  are  two  rents,  and  it 
would  be  difficult  to  frame.  The  indemnity  against  the  overriding  rent 
ougbt,  perhaps,  to  be  severed  so  as  to  confine  the  remedy  against  each  vendor 
to  his  proportion. 

N   N   2 
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by  pur- 
chaser to 
pay  rents, 


psuance  of  the  sd  agrmt  &  for  the  consons  afsd  the  sd  A. 
as  benefl  owner  as  to  the  undivided  moiety  of  the  sd  hds  of 
wch  he  is  tenant  for  life  as  afsd  by  virtue  of  the  powers 
vested  in  hinx  under  the  Settled  Land  Acts,  1882  to  1890, 
&  the  hinbfe  recited  order  of  Gt,  or,  "  the  sd  settlemt,"  k 
of  every  or  any  other  power  enablg  him  in  this  behalf,  doth 
hby  grt  &  convey,  &  the  sd  B.,  as  benefl  owner,  as  to  the 
remaing  undivided  moiety  of  the  sd  hds,  doth  hby  grt  & 
convey  unto  the  sd  C,  Peels,  To  hold  the  same  unto  the  sd 
C.  &  his  hrs  freed  &  dischged  from  the  sd  overridg  yrly 

rent-chge  of  £ ,  To  the  use  that  there  shl  issue  out  of 

the  entirety  of  all  the  sd  hds  &  premes  hby  grted  two  per- 
petual yrly  rents  of  £ each,  &  that  one  of  such  rents 

shl  remain  &  be  to  such  uses  upon  such  trusts  &  subjt  to 
such  chges,  powers  &  provons  as  the  sd  first-mentd  moiety  of 
the  sd  hds  &  premes  hby  grted  wd  have  stood  limd  &  subjt 
to  by  virtue  of  the  sd  indre  of  settlemt  if  these  psnts  had 
not  been  made  &  exted,  &  that  the  other  of  such  rents  shl 
remain  &  be  to  the  use  of  the  sd  B.,  his  hrs  &  assns,  the  sd 
two  sevl  rents  to  rank  pari  passu  &  witht  any  priority  of 
chge  as  betn  themselves,  &  to  commce  from  the  date  of 
these  psnts,  &  to  be  pd  to  the  peon  or  psons  entled  tbto 
resply  under  the  limons  hinbfe  contd  by  eql  half-yrly  paymts 

witht  any  dedon  on  the day  of  &  the day  of 

in  every  yr,  And  subjt  to  &  chged  with  the  sd  respive 


Covenant of 
indemnity 


rents  &  all  statutory  &  other  powers  &  remedies  for 
recoverg  &  compellg  paymt  of  the  same.  To  the  use  of 
the  sd  C,  his  hrs  &  assns,  for  ever:  Pro7'o  limitg  UaMity 
of  tenant  for  life  tinder  implied  covts  for  title,  p.  411  :  And 
the  sd  C.  doth  hby  covt  with  the  sd  A.,  his  succors  in  title 
&  assns,  that  he  the  sd  C,  his  hrs  &  assns,  will  henceforth 
pay  to  the  sd  A.,  his  succors  &  assns,  the  yrly  rent-chge 

of  £ first  hby  limd,  &  with  the  sd  B.,  his  hrs  &  assns, 

that  he  the  sd  C,  his  hrs  &  assns  will  henceforth  pay  to  the 

sd  B.,  his  hrs  &  assns,  the  yrly  rent-chge  of  £ secondly 

hby  limd  at  the  times  &  in  the  mner  hinbfe  appted  for  the 
paymt  of  the  sd  rent-chges  resply  free  from  all  dedons: 
Covts  by  C,  **  with  the  sd  A.,  his  succors  in  title  &  assns, 
&  also  as  a  separate  covt  with  the  sd  B.,  his  hrs  &  assns, 
that,  &c.,"  as  to  hUhj,  dc :    And  the  sd  A.  &  B.  do  hby  & 
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as  a  separate  covt  each  of  them  doth  hby  covt  with  the  sd  prwj.  lvh, 
C,  his  hrs  &  assns,  that  the  sd  A.  &  his  succors  in  title,  &  by  vendon 
the  sd  B.  his  hrs  &  assns,  will  duly  pay  the  sd  overridg  "gain^.  • 

rent-chge  of  £ ,  &  pform  &  observe  the  covts  &  provons  rent. 

for  securg  the  same  contd  in  the  sd  indre  of,  &c.,  &  will  at  all 

times  keep  indemnified  the  sd  C,  his  hrs,  exs,  ads,  &  assns, 

agBt  the  sd  rent-chge,  covts,  &  provons:  And  further,  that  Power  of 

if  default  shl  at  any  time  be  made  in  paymt  of  the  last-  anddi^i^^ 

mentd  rent-chge  or  any  pt  thof,  or  in  the  pformce  &  ob-  *i««aiid 

servce  of  the  sd  covts  &  provons  or  any  of  them,  &  the  sd 

C,  his  hrs,  exs,  ads,  or  assns,  or  his  or  their  tenants,  shl 

be  called  upon  to  &  shl  pay  the  same  rent  or  any  pt  thof, 

or  shl  be  put  to  any  costs,  damages,  or  expses  in  consequce 

of  any  such  default  as  afsd,  then  &  in  every  such  case  it  shl 

be  Iful  for  the  sd  C,  his  hrs  &  assns,  to  retain  the  sd  respive 

rents  of  £ each  hby  limd  or  eir  of  them  or  any  pt  thof 

resply :  And  also  to  enter  into  (a)  &  distrain  upon  so  much  of 

the  land  upon  wch  the  sd  rent  of  £ is  chged  as  is  not  hby 

assured,  &  to  enter  into  &  upon  &  to  hold  tiie  same  premes 
or  any  pt  thof,  &  to  take  the  rents  &  profits  thof  witht  im- 
peachmt  of  waste  until  he  or  they  shl  have  been  fully  reim* 
borsed  the  amt  so  pd,  &  all  such  costs,  damages,  or  expses  as 
afsd.    In  wits,  &c. 


(a)  There  may  be  some  donbt  whether  these  powers  of  distress  and  entry  Ab  to 
can  be  given  by  a  tenant  for  life  proceeding  under  the  Settled  Land  Acts ;  powers  of 
in  addition  to  the  doubt  as  to  whether  such  powers  can  be  conferred  in  per-  <^<'e88 
petoity  (see  Dunn  ▼.  Flood,  26  Ch.  D.  629,  above,  p.  306,  note),  and  the  further  *°^  ^^^'y* 
donbt  (adverted  to  in  the  same  note),  whether  the  power  of  distress  may  not 
be  affected  by  the  Bills  of  Sale  Acts.    The  powers  of  entry  and  distress 
might  be  restricted  as  to  time  by  adding  the  clause  at  p.  526,  note,  mutatis 
mutandis. 
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Lvm. 

pawj.  CONVEYANCE   of  frbbhold  land  hy  Mobtgagob  awd 

''^"''  MoBTGAGEE  xu  Consideration  of  a  Bent-chabge,  which 

is  substituted  as  security  (a). 

A.,  mtgor  (hinafter  called  the  vendor),  1 ;  B.  &  G.  rntgee* 

(hinafter  called  the  mtgees),  2;  D.,  pchaser  (hinafter  called 

BecitoiB.      the  pchaser),  8.     Recite  mtge,  p.  851 ;   State  of  mtge  deK 

Agreement  p.  878 ;  Agmit  for  sale,  p.  544 :  And  whas  it  has  been  agrd 

stitntbii      ^^^  ^^^  ^^  premes  shl  be  assured  in  mner  hinafter  eipd,  & 

of  rent-       that  such  provons  shl  be  made  for  substitutg  the  sd  rent- 

^^'       chge  for  the  sd  premes  hby  assured  as  a  secy  to  the  mtgeee 

for  the  moys  seed  by  the  sd  indre  of  mtge  as  are  hinafter 

Wit-  contd:    NOW  THIS    INDRE  WITNETH,  that    in  conaon 

neeseth.       ^j  ^^  ^^y  rent  of  £ ,  hinafter  limd,  &  of  the  covts  & 

provons  hinafter  contd.,  &  on  the  pt  of  the  pchaser,  his  hrs 

&  assns,  to  be  pformed  &  observed,  the  mtgees  as  mtgeei  at 

Grant.        the  reqt  of  the  vendor,  do  &  each  of  them  doth  hby  grt  & 

rele,  &  the  vendor  as  beiiefl  owner  doth  hby  grt  &  confirm 

unto  the  pchaser  &  his  hrs,  Pcehy  p.  877 ;   Habendum  Unto 

the  pchaser  &  his  hrs,  free  from  mtge,  p.  895 ;  To  the  use 

that  the  mtgees,  their  hrs  &  assns,  shl  for  ever  hrafter  rece, 

Haben-       &c.,  Reservon  of  rent'chge  in  fee,  p.  544,  &  subjt  thto  To 

^^^'  THE  USE  of  the  pchaser,  his  hrs  &  assns ;  Covt  by  pchaser, 

''  with  the  mtgees,  their  hrs  &  assns,  &  also  as  a  separate 

covt  with  the  vendor,  his  hrs  &  assns,"  for  paymt  of  rent- 

Power  for     chge,  p.   545,  d  as  to  buildg,  dc,  see  p.   424 ;   Proto,  that 

to^c^***  if  durg  the  lives  or  life  of  H.M.  the  Queen  &  her  issue  now 

(6).  livg  &  the  survors  &  survor  of  them,   &  twenty-one  yra 

after  the  death  of  the  last  survor  of  them,  or  within  any 

further  period  of  time  within  wch  this  psnt  power  or  condon 

may  Ifully  be  given  or  created,  the  sd  rent-chge  of  £ 

shl  be  in  arrear  for  twelve  calr  months,  the  mtgees,  their 
hrs  or  assns,  may,  at  any  time  thrafter  within  the  period  of 


(a)  This  sayes  the  expense  of  a  new  mortgage  of  the  rent-charge ;  but  the 
ad  valorem  stamp  duty  will,  as  it  seems,  be  the  same,  namely,  the  conreyaBce 
duty  and  6d.  per  cent,  on  the  mortgage  debt  in  respect  of  the  snhstitated 
security;  see  the  Stamp  Act,  1891,  schedule,  Mobtqaoe  ;  26  Sol.  J.  p.  408. 

(&)  See  p.  805,  note,  and  the  form  at  p.  425. 
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time  afsd  &  noiwg  any  actual  or  constructive  waiver  of  any      pbio. 
prevs  cause  or  rt  of  re-entry,  enter  upon  the  sd  premes  hby      ^il^ 
assured  or  any  pt  thof  in  the  name  of  the  whole,  &  thrupon 
the  same  premes  shl  remain  to  the  use  of  &  be  vested  in  the 
mtgees,  their  hrs  &  assns,  in  all  respts  as  if  these  psnts  had 
not   been  made  or  exted:    Acknmt  by  mtgees  to  pchase  as 
to  Tmmimts  retained,  p.  418 :  And  it  is  hby  decld  betn  the  Rent- 
vendor  &  the  mtgees,  that  the  sd  rent-chge  of  £ hinbfe  ^"^d  «" 

limd  to  th^  mtgees,  is  so  limd  to  the  intent  that  the  same  shl  Mcority. 
be  substituted  for  the  sd  premes  hby  assured  as  a  secy  to 
the  mtgees,  their  exs,  ads  &  assns,  for  the  ppal  moys  &  intt 
seed  by  the  sd  indre  of  mtge,  &  shl  be  subjt  to  the  like  equity 
of  redmon  &  the  like  power  of  sale,  &  other  powers  &  provons 
for  securg  the  paymt  of  the  sd  ppal  moys  &  intt,  as  such 
premes  were  subjt  to  immedly  bfe  the  exon  of  these  psnts, 
with  such  modificons  as  the  case  may  require :  And  it  is  hby  Reeeipt  of 
FURTHER  AGED,  that  uutil  uotice  to  the  contrary  from  the  tTBuffi- 
mtgees,  their  exs,  ads,  or  assns,  to  the  pchaser,  his  hrs  or  cient. 
assns,  the  rect  of  the  vendor,  his  hrs  &  assns,  for  the  sd  rent- 
chge  hby  limd,  shl  be  a  suffit  dischge  to  the  pson  or  psons 
paying  the  same.    In  wits,  &c.  (c). 


CONVEYANCE    of    several    Perpetual    Rent-charges  preo.  hx. 
(Subject  as  to  one  to  a  Prior  Rent-charge)  and  of 
a  Plot  of  ground  let  on  a  Building  Lease.     Concise 
Form  without  Recitals. 

Pasties,  A.,  vendor    1 ;   B.,  pchaser,  2.     WITNETH,  &c.,  Wit- 
conson,  "  for  the  pchase,  subjt  as  hinafter  appears,  of  the 
fee  simple  of  the  yrly  rent-chges  &  plot  of  land  hby  grted," 
(the  rect,  &c.,)  the  sd  A.,  as  benefl  owner,  doth  hby  grt  unto 
the  sd  B.,  All  those  sevl  perpetual  yrly  rent-chges,  amtg  Conveyance 

togr  to  the  sum  of  £ ,  of  wch  resply,  &  of  the  respive  chiu^. 

lands  &  ppty  out  of  wch  the  same  resply  issue,  the  parlars 


(c)  It  would  be  desirable  to  endorse  notice  of  this  deed  on  the  mortgage 
deed  if  retained  by  the  mortgagee. 
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pRBc.  Lix.  are  stated  in  the  first  pt  of  the  Bchdle  hto,  &  wch  lands  are 
resply  delineated  in  the  plan  hrunto  annexed,  &  are  in  snch 
plan  resply  edged  red,  &  each  of  wch  is  marked  with  the 
amt  of  the  rent-chge  to  wch  the  same  is  subjt,  And  all 
future  paymts  of  the  sd  respive  rent^chges,  And  all  powers 
&  remedies  for  recovery  of  the  sd  rent-chges  &  the  benefit  of 
all  covts,  Condons,  &  provons  contd  in  the  respive  indres 
mentd  in  the  first  pt  of  the  sd  schdle  hto,  by  wch  the  sd 

And  land,  rent-chges  were  resply  created  (a) :  And  also  all  that  plot  of 
freehd  land,  situate,  &c.,  also  delineated  in  the  sd  plan,  & 
thrin  edged  blue,  &  wch  is  let  on  lease  for  the  term  of  yrs 
&  at  the  yrly  rent,  the  parlars  whof  are  stated  in  the  second 

Haben*       pt  of  the  sd  schdle  hto :  To  hold  all  the  premes,  hby  grted 

„°";  Unto  &  to  the  use  of  the  sd  B.,  his  hrs  &  assns,  Subjt  as  to 

Sabject  to 

over-riding  the  rent-chge  of  £ mentd  in  the  schdle  hto  to  the  paymt 

'?|°|^  thereout  henceforth  of  the  yrly  sum  of  J610,  being  a  pro- 
portionate but  unapportioned  pt  of  a  yrly  rent-chge  of  £25, 
wch  by  an  indre,  &c.,  was  made  issuing  &  payable  out  of  a 
plot  of  land  includg  the  sd  land  out  of  wch  the  sd  rent-chge 

of  £ issues.  But  with  the  benefit  of  all  powers,  remedies 

&  covts  existg  as  an  indemnity  agst  paymt  of  an  undue 
proportion  of  the  sd  rent-chge  of  £25,  or  of  any  expses  or 

(a)  The  f oUowing  is  a  form  of  description  of  a  single  rent-charge  in  the 
parcels  where  there  are  no  recitals  :— 

Description      "  All  THAT  perpetual  yrly  rent-chge  of  £ ,  issuing  & 

^me'  payable  out  of  All  that  pee  of  ground,  &c.,  situate,  &c.,  & 
contg,  &c.,  &  boimded,  &c.,  &  the  messe,  &c.,  thron  erected, 
wch  sd  pee  of  ground,  messe,  &  premes,  were  by  an  indre, 
&c.,  conveyed  unto  the  sd  X.,  his  hrs  &  assns,  reservg  the 

sd  perpetual  yrly  rent-chge  of  £ thereout  unto  the  sd  T., 

his  hrs  &  assns,  &  wch  rent-chge  was  made  payable  qtly,  free 
from  all  dedons  except  the  ppty-tax,  on  the  four  usual 
qtr-days,  with  powers,  covts,  &  provons  for  securg  the 
same,  &  wch  sd  rent-chge  has  by  virtue  of  divers  mesne 
assurces  &  acts  in  the  law,  &  ultimately  by  an  indre  dated, 
&c.,  &  made,  &c.,  become  &  is  now  vested  in  the  sd  A.  as 
absolute  owner  thof  in  fee  simple.  And  all  future  paymts 
of  the  sd  rent-chge,  Togr  with  the  full  benefit  of  all  powers, 
remedies,  &  covts  subsistg  for  securg  &  enforcg  paymt  of  the 
sd  rent-chge." 
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damages  on  acct  thof,  And  subjt  as  to  the  sd  plot  of  land   prbo.  uz. 
hby  grted  to  the  residue  now  unexpired  of  the  sd  lease  mentd  ^^^ 
in  the  second  pt  of  the  schdle  hto  :  Covt  by  B.  to  pay  the  yrly  building 
sum  of  £10,  to  ''  the  pson  or  psons  for  the  time  being  entled 
to  rece  the  same,"  dt  to  indemnify  A.  thfroni,  see  p.  545,  note. 
In  wits,  &c.  (6). 

The  SCHEDULE  above  refd  to. 

Part  1. 


Amounts 
of  Eent- 
cfaaiges. 

.    Contents  and 

Dates  of  Deeds      Situation  of 

by  which  the       Lands  out  of 

Rent-charges    !      which  the 

were  created.    '    Bent-charges 

issue. 

1 

To  whom 
the  Rent- 
charges 
were  made 
Payable. 

To  whom 
the  Lands 

were 
limited. 

Days  on  which 

the  Rent- 
charges  were 
made  Payable. 

1 

Part  2. 
[^Parlars  of  plot  of  bldg  land.^ 


LX. 

CONVEYANCE  under  the  Lands  Clauses  Consolidation 
Act,  1845  (8  &  9  Vict.  c.  18)  of  Freeholds  and 
Leaseholds  by  a  Tenant  fob  Life  to  a  Railway 
Company  with  the  Concurrence  of  a  Trustee  in  whoni 
the  legal  Estate  of  the  Leaseholds  is  vested.  Varia- 
tions where  the  Purchase-Money  being  under  d£200 
is  Paid  to  Trustees  nominated  under  the  71st 
section  (c).  Also  where  the  sale  is  in  consideration 
of  a  Bent-charge. 

Pasties,  A.,  tenant  for  life  (hinafter  called  the  vendor),  1 ; 
B.,  tree,  2 ;  [D.  &  E.,  trees  nominated  tinder  the  list  section, 

(6)  Notice  should  be  given  to  the  persons  by  whom  the  rent-charges  axe 
payable. 

(c)  The  sale  and  conveyance  should,  when  possible,  be  made  by  the  tenant 
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PRBO.  I.X.    8]  ;  The 


Ely  Co  incorpd  by  the 


Ely  Act,  18- 


Recitals. 


That  the 
lands  are 


(hinafter  called  the  Go),  8  [4].  Recite  lease,  p.  857,  comprug, 
*^  with  other  hds,  the  hds  hby  assned,"  statg  peels  shor&y; 
Devolon  of  leasehds  to  K.,  p.  859;  WUi  of  K.,  devisg  "the 
hds  hby  grted  with  other  hds  [by  the  description  of,  &c,y' 
to  the  use  of  A.  for  life,  dt  bequeathg  the  leasehds  to  B.  d  C. 
U2>on  trusts  correspondg  with  uses  of  freehds,  dt  apptg  B.  dt  C. 
exs :  Death,  probate,  dt  seisin  of  testor,  pp.  865  &  859 :  Dea& 
of  C.     And  whas  the  hds  hby  grted  &  assned  resply  are 


for  life  under  the  Settled  Land  Acts  (see  p.  326,  note,  and  Preoedent  zTm., 

p.  467,  and  the  notes  thereto) ;  but  recourse  to  the  powers  of  the  L.  C.  C. 

Act,  ss.  7,  9,  may  still  occasionally  be  necessary ;  and  where  the  sale  ia  for  a 

rent-chargfe  the  powers  of  the  former  Act  would  not  be  available,  if  the  case 

is  not  within  the  S.  L.  A.  1882,  s.  10. 

Variations        ^  the  sale  is  in  consideration  of  a  rent-charge  (as  to  which  see  the 

for  sale  for    L.  C.  C.  Act,  1845,  ss.  10,  11,  and  the  Amendment  Act  of  1860  (23  &  24 

a  rent-  Vict.  c.  106,  s.  2) ;  Syton  v.  Denbigh,  Sfc,  By.  Co,,  6  Eq.  H  488;  7  Eq. 

chaise.  439 .  ^  Q^rard  and  Beecham's  Contract,  [1894]  3  Ch.  295),  the  recital  of  the 

contract  for  purchase wiU  be,  "In  conson  of  a  yrly  rent-chge  of 

£ payable  half-yrly  as  hinafter  mentd,  the  amt  of  wch 

rent-chge  has  been  determined  by  two  able  practical  snr- 
veyors,  psuant  to  the  provons  of  the  statutes  in  that  behalf, 
&  wch  rent-chge  is  to  include  compenson,  &c.,  as  in  the  text ; " 
and  the  conveyance  will  be,  **  In  conson  of  the  rent-chge  hinafter 
limd  &  of  the  covts  by  the  Co  hinafter  contd  &  in  exercise  of 
all  statutory  or  other  powers  enablg  the  vendor  in  this 
behalf : "  habendum  "  Unto  &  to  the  use  of  the  Co  &  their 
assns  for  ever,  they  the  Co  or  their  assns  jdeldg  &  paying 
henceforth  unto  the  vendor  or  his  assns  or  other  the  pson  or 
psons  who  but  for  the  assurce  hby  made  wd  hrafter  for  the 
time  being  be  entled  to  the  rect  of  the  rents  &  profits  o 

the  sd  hds  hby  assured  one  clear  yrly  rent-chge  of  £ 

payable  half-ylry  on  the day  of  &  the  day 

of  free  from  all  taxes  &  dedons,  except  ppty-tax,  the 

first  half-yrly  paymt  thof  to  be  made  on  the  


day  of 

next,  &  the  sd  rent-chge  to  be  a  first  chge  on  the  tolls 

&  rates  authorised  by  or  payable  under  the  special  Acts  of 

the  Co."      Add  a  covenant  by  the  Company,  "  that  the  Co  will  at  all 

times  hrafter  duly  pay  the  sd  rent-chge  hinbfe  limd  to  the 
vendor  or  his  assns  or  the  pson  or  psons  afsd  at  the  times  & 
in  the  mner  at  &  in  wch  the  same  is  hinbfe  made  payable 
witht  any  dedon  except  as  afsd.'/ 
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required  by  the  Co  for  the  pposes  of  their  rly  &  undertakg    pkko.  lx. 

aathorised  by  the  Act,   18 — ,   &  the  subseqt  special  req^i^i 

acts  of  parliamt  relatg  to  the  Co,  or  some  of  them,  &  the  for  the 
Co  are  under  those  acts  &  the  genl  acts  incorpd  thwith,  or 
some  of  them,  authorised  to  take  &  use  the  sd  hds  for  the 
pposes  afsd:   And  whas  by  virtue  of  the  powers  conferred  Agreement 
on  them  resply  by  the  sd  acts,  or  some  of  them,  the  Co    °'^®- 
have  agrd  with  the  vendor  for  the  pchase  of  the  hds  hby 
grted  for  an  este  in  fee  simple  in  posson,  &  the  hds  hby 

assned  for  the  residue  of  the  sd  term  of yrs  grted  by 

the  sd  indre  of  lease  subjt  to  the  annl  rent  of  £ ,  being  an 

apportioned  pt  of  the  sd  rent  of  £ ,  reserved  by  the  sd 

lease,  &  subjt  to  the  covts  by  the  lessee,  &  condons  in  the 
sd  lease  contd  so  far  as  they  relate  to  the  hds  hby  assned, 

at  the  price  of  £ ,  being  the  sum  determined  by  two  able 

practical  surveyors  nominated  one  by  the  vendor  &  one  by 
the  Co  accdg  to  the  provons  of  the  Lands  Clauses  Consolidon 
Act,  1845,  wch  sum  it  was  agrd  shd  include  [the  (a)  value 
of  all  mines  &  minis  under  the  hds  hby  grted,  &  also]  com- 
penson  for  severce  of  the  sd  hds  hby  grted  &  assned  resply 
from  other  ppty  of  the  vendor,  or  orwise  injuriously  affectg 
such  other  ppty  in  exercise  of  the  powers  given  by  the  sd 
acts  or  any  of  them,  [&  for  damage  of  every  description, 
whether  for  removal,  loss  of  trade  (6),  goodwill,  inconvenice, 
or  orwise,  &  shd  also  be  in  full  satisfon  for  all  accommodon 
&  other  works  &  things  wch  might  orwise  be  required  to  be 
made  or  done  under  the  sd  acts  or  any  of  them  for  the 
benefit  or  accommodon  of  the  adjoing  ppty  of  the  vendor, 
save  &  except  the  accommodon  works  &  things  specified  in 


(a)  The  Company  are  not  entitled  to  any  mines  of  ooal,  ironstone,  slate, 
or  other  minerals,  unless  the  same  are  expressly  purchased  by  them ;  see 
the  references  in  p.  827^  note  (c) ;  see  also  as  to  the  vendor's  rights  of 
working,  if  the  Company  do  not  purchase  the  minerals,  Pountney  y.  Clayton, 
11  Q.  B.  D.  820 ;  Midland  By.  ▼.  Robinson,  15  Ap.  Cas.  19.  A  tenant  for  life 
imimpeaohable  for  waste  is  not  entitled  to  any  part  of  the  compensation 
money  paid  by  the  Company  in  respect  of  the  minerals,  whether  the  sale  is 
made  under  the  L.  C.  C.  Act,  or  the  ordinary  express  power  of  sale,  or  under 
the  Settled  Land  Acts  :  Re  Robinson,  [1891]  3  Ch.  129, 134. 

(b)  Compensation  for  loss  of  trade  is  part  of  the  consideration  for  the  sale 
for  the  purpose  of  stamp  duty :  Oommissioners  of  Inland  Revenue  ▼.  OUtsgow, 
itc,  Ry.  Co.,  12  App.  Ca.  315.  • 
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PaymeDt 
by  com- 
pany of 
purchaBO' 
money  into 
Court 

Wit- 
nesMth. 

Grant  of 
freeholds. 


the  schdle  hto]:  [And  whas  it  has  been  agrd  that  these 
psnts  shl  contain   the  covts  hinafter  expd]:   And  whas  the 

Co  on  the day  of duly  pd  the  sd  sum  of  £ into 

Ct,  to  an  acct  entled,  &c.  (a) ;  NOW  THIS  INDUE  WIT- 
NETH  that  in  psuance  of  the  sd  agrmt,  &  in  conson  of  the  stun 
of  £ ,  so  pd  by  the  Co  as  af  sd  (the  paymt  whof  in  mner 


Wit- 
nesaeth. 

Attign- 
meut  of 
leaaeholda. 

Haben- 
dum. 


afsd  the  vendor  doth  hby  acknowe)  the  vendor, 
owner,  by  virtue  of  the  powers  or  authorities  vested  in 
him  by  the  sd  acts,  or  some  of  them  or  orwise,  doth  hby 
grt  &  convey  unto  the  Co  (b)  All  those  pees  or  peels  of  land, 

messes  or  tenemts  &  hds    situate  in  the   parish  of  

&  coy  of ,  contg  in  the  whole  by  admeasuremt ,  & 

bounded,  &c.,  wch  sd  premes  were  late  in  the  occupon  of 

,   &  are  now  in    the    occupon    of    the    Co,  referee  to 

deposited  plana,  rfc,  p.  880,  form  xm.  [togr  with,  or,  "  except 
&  reservg  out  of  the  assurce  hby  made,"  all  mines  &  minis 
under  the  sd  hds  &  premes] :  Habendum,  Unto  &  to  thb 
USE  of  the  Co  &  their  assns:  AND  THIS  INDRE,  &c., 
that  the  sd  B.  as  tree,  by  diron  of  the  vendor  doth  hby 
assn,  &  the  vendor  as  benefl  owner  by  virtue,  &c.,  as  above, 
doth  hby  assn  &  confirm  unto  the  Co,  Uasehd  peels  in  the  tame 
foi^i  as  the  freehd  peels ;  Habendum,  to  the  Co  &  their  assns 

for  the  residue  now  unexpired  of  the  sd  term  of yrs 

grted   by  the   sd  lease,   subjt    to   the    paymt   of   the  yrly 

rent  of  £ ,   being    an    apportioned    pt    of  the  rent  of 

£ reserved  by  the  sd  lease,  &  subjt  to  the  covts  by  the 


Where  the 
purchase- 
money  is 
paid  to 
tru8t«e8 
nominated 
.for  that 
purpose. 


(a)  Where  the  purchase-money  is  under  £200  and  over  ^620^  and  the  pay- 
ment is  to  be  made  to  trustees  nominated  under  8  &  9  Vict.  c.  18,  s.  71>  saj, 

"  And  whas  the  vendor  is  desirous  of  nominatg  the  sd  D.  (fe 
E.  to  be  the  trees  to  whom  the  sd  pchase-moy  shl  be  pd,  & 
it  has  been  agrd  that  such  nominon  shl  be  effected  by  these 
psnts;  NOW  THIS  INDRE  WITNETH  that  in  psuance 
of  the  sd  agrmt  the  vendor  doth  hby  with  the  approbon  (hby 
testified)  of  the  Co,  nominate  the  sd  D.  <Sc  E.  to  be  the  trees 

to  whom  the  sd  pchase-moy  of  £ shl  be  pd :  AND  THIS 

INDRE  ALSO  WITNETH  that  for  effectuatg  the  sd  sale,  & 

in  conson  of  the  sum  of  £ upon  the  exon  of  these  psnte 

pd  by  the  Co  to  the  sd  D.  &  E.,  the  rect  whof  is  hbyacknowed, 
the  vendor,  &c." 

(&)  The  t>arcels  are  often  put  into  a  schedule. 
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lessee  &  condons  contd  in  the  sd  lease,  &  henceforth  to  be  prco.  lx. 
pformed  &  observed,  so  far  as  they  relate  to  the  premes  hby 
assned,  &  so  far  as  such  covts  &  condons  may  affect  the  sd 
premes  in  the  hands  of  the  Co  &  their  assns  ;  Provo  restrict^ 
lidbUity  of  tenant  for  life  under  implied  covts  for  title,  p.  411 ; 
^Covt  by  vendor  to  pay  apportioned  pt  of  rent  d  pfonn  covts, 
<f c,  of  lease  in  respt  of  ppty  retained  by  him,  p.  419,  with  the 
varions  in  the  notes ;  Covt  by  Co  to  pay  apportioned  pt  of  rent, 
d-  pform  covts,  dc,  of  lease,  so  far  as  they  relate  to  the  premes 
assned,  '*  &  may  affect  the  sd  premes  in  the  hands  of  the  Go 
&  their  assns,"  d-  for  indemnity  of  the  vendor  d  the  rest  of 
the  ppty  comprd  in  the  lease,  p.  419,  with  the  varions  in  the 
notes  (c)  ] :  And  the  Co  do  hby  for  themselves  &  their  assns  Covenant 
covt  with  the  vendor  &  his  assns,  to  the  intent  that  this  covt  ^^  ^™" 

'  pany  to 

may  enure  for  the  benefit  of  all  psons  hrafter  havg  or  claimg  execute 
title  to  the  adjoing  lands  &  hds  of  the  vendor  that  they  the  d^<S^™°' 

Co  or  their  assns  will  within calr  months  from  the  date  ^of*"- 

of  these  psnts  exte  do  &  make  [accdg  to  plans  &  specificons 
wch  have  been  already  prepared  &  signed  on  behalf  of  the 
Co  by  K.  their  engineer,  &  wch  have  been  approved  of  & 
signed  by  the  vendor,  or,  **  in  a  good  &  workmanlike  mner,  & 
with  pper  materials "]  &  for  ever  hrafter  maintain  in  good 
repair  &  condon  for  the  benefit  of  the  vendor  &  his  assns,  or 
other  the  pson  or  psons  havg  or  claimg  title  as  afsd,  the 
accommodon  &  other  works  specified  in  the  second  schdle 
hto.  Acknmt  d  undertakg  by  vendor  as  to  munimts,  p.  418.  In 
WITS,  &c. 

l^Schdles  of  Peels,  Accommodon  Works,  if  any,  d  of 

MunimtsJ} 

(c)  As  it  mfkj  be  assumed  that  the  oompany  will  purchase  the  reyersion  of 
the  leaseholds,  unless  held  for  very  long  terms,  these  mutual  covenants  may 
generally  be  omitted. 
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LXI. 

pRKo  LXI.  CONVEYANCE  by  a  Rjlilway  Company  o/"  superfluous 

Land  not  in  a  Town  (a). 

Parties,  Ely  Co  (hinafter  refd  to. as  the  Co),  1 ;  A.,  tenant 
Recitals,     for  Ufe^  2 ;  B.  &  C,  trees,  3.    Whas  the  Co  is  seised  in  fee 

simple  free  from  incumbces  of  the  pee  of  land  hby  conveyed, 
Compftny  wch  is  superfluous  land  of  the  Co,  not  required  for  the  pposes 
raB^Qons  ^*  *'^®^  undertakg,  &  the  same  adjoins  land  wch  forms  pt  of 
land.  the  settled  estes  of  the  sd  A.,  of  wch  he  is  tenant  for  life  under 

Notice  to  an  indre,  &c.,  whof  the  sd  B.  &  C.  are  the  psnt  trees :  Akb 
vendor.       WHAS  the  Co  have,  by  a  notice  in  writg  under  the  hand  of  their 

secretary,  offered  to  sell  the  sd  pee  of  land  to ,  the  vendor 

His  refusal  thof  to  the  Co,  but  he  has  declined  to  pchase  the  same :  And 
^  ^^^'  WHAS  the  sd  A.,  as  tenant  for  life  under  the  sd  indre  of,  Ac, 
fof^.*°  has  agrd  with  the  Co  for  the  pchase  of  the  inhance  in  fee 
chase  by  simple  in  posson  free  from  incumbces,  of  the  sd  pee  of  land  for 
""*^      the  Bum  of  £ ,  wch  is  intd  to  be  pd  out  of  moys  in  the 

Sale  of  (a)  See  the  Lands  Clauses  Consolidation  Act,  1845  (8  &  9  Vict  c.  18), 

sa^rflaons  gg.  127  et  aeq.  If  the  sale  is  of  land  not  in  a  town,  and  not  to  an  adjoining 
^?.  ^  owner,  the  recital  will  be  that  notice  has  been  given  to  aU  the  adjoining 
companies,  h^^o^^^ers  in  suooession  offering  to  sell  to  them,  and  that  they  have  all 
declined.  As  to  what  is  superflaoos  land,  see  Beauchamp  ▼.  G.  W.  By.  Co., 
3  Ch.  745 ;  Hohhs  ▼.  Midland  By.  Co.,  20  Ch.  D.  418 ;  G.  W.  By.  Co.  v.  Jfay, 
7  E.  &  Jr.  Ap.  283 ;  L<mdon  ^  8.  W.  By.  Co.  v.  Gomm,  20  Ch.  D.  562;  Hooper 
Y.  Bourne,  5  App.  Cas.  1 ;  In  re  Thackwray  and  Young,  40  Ch.  D.  34 ;  and  as 
to  whart  is  "land  in  a  town,"  see  Carrington  ▼.  Wycombe  By.  Co.,  3  Ch.  377; 
L.  Sf  8.  W.  By.  Co.  v.  Blackmore,  4  E.  &  Jr.  Ap.  610.  See  also  on  both  pointi, 
Dunhill  y.  North-Eagtem  By.  Co.,  [1896]  1  Ch.  536.  Land  over  a  tonnel. 
Metropolitan  IH$trict  By.  Co.  and  Cosh,  13  Ch.  D.  607 ;  or  under  an  arch, 
Medliner  y.  Midland  By.  Co.,  11  Ch.  D.  611,  is  not  ''superfluous."  The 
Company  usually  stipulate  that  their  title  shaU  be  accepted  without  inyesti- 
gation,  and  there  will  be  no  deeds  to  be  coyenanted  to  be  produced.  The 
sale  must  by  s.  127  be  without  reseryation  (Be  Thachufray  and  To%ng*$ 
Contra4:t,  40  Ch.  D.  34)  ;  and  a  ooyenant  by  the  purchaser  to  re-sell  the  land 
to  the  Company  if  required  yitiates  the  sale  (London  Sc  8.  W.  Jiy.  Co,  r. 
Gomm,  ubi  tup.) ;  but  if  the  coyenant  relates  only  to  a  part  of  the  land,  onlr 
as  to  that  part  (Bay  y.  Walker,  [1892]  2  Q.  B.  88),  and  the  Company  maj 
impose  restrictions  as  to  the  user  of  the  land :  Be  Higgins,  21  Ch.  D.  96.  A 
prohibition  against  building,  &c.,  which  would  not  ayail  against  the 
Company's  rights,  reyiyes  on  the  re-sale  of  the  land  as  superfluous  land : 
Bird  y.  Eggleton,  29  Ch.  D.  1012.  As  to  the  rights  of  the  Company's  assigns 
of  surface  lands  as  superfluous,  where  the  Company  has  not  purchased 
the  mines,  and  subsidence  has  been  caused,  see  Pountney  y.  Clayton,  11 
Q.  B.  D.  820. 
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hands  of  the  sd  trees  arisg  from  a  sale  or  sales  of  lands  subjt  preo.  lxi. 
to  the  trusts  of  the  sd  mdre  of,  &c. :    NOW  THIS  INDRE  ^.^ 

WITNETH  that  in  conson  of  the  sum  of  £ ,  pd  by  the  sd  nesseth. 

B.  <&  C.  out  of  such  moys  as  afsd  by  the  diron  of  the  sd  A.  to 
the  Co  (the  rect,  &c.)9  the  Go,  by  the  diron  of  the  sd  A.,  do 
hby  grt  (6)  unto  the  sd  B.  &  C,  peels  referrg  to  plarij  p.  879,  <^«^t- 
the  nos.  on  wch  refer  to  the  correspondg  nos.  on  the  Parlia- 
mentary deposited  plans  &  book  of  referee  thto  of  the  Go  rela- 
tive to  land  in  the  sd  parish  of :  Habendum  to  B,  d  C,  dc 

their  hrs  to  the  uses  of  the  setHemt,  p.  395.     In  wits,  &c. 


Lxn. 

GONVEYANGE  of  Gopyholds  under  the  Lands  Glauses  i*Rbc.  lxh. 
GoNsoLiDATioN  AcT  by  the  Guardian  of  an  Infant  to  a 
School  Boabd  (c). 

Parties,  A.,  guardian,  1 ;  the  School  Board  for ,  incoi*pd 

by  virtue  of  the  Elementary  Educon  Act,  1870  (hinafter  called 
the  Board),  2.     Recite  title  of  K.,  tJie  infant;  Apptmt  of  A.  as  Recitals. 
his  gdian ;  Agrmt  for  pchase  d:  sale  as  in  last  precedent,  saying 
**  for  a  customary  este  in  fee  in  posson,"  d-  omittg  referee  to 
mines  d  minis :  Paymt  of  pchase-moy  into  Ct,  p.  468 :  NOW  Wit- 
TfflS  INDRE  WITNETH  that  in  psuance,  &e.,  &  in  conson  ''^*^- 

(6)  In  a  conyeyanoe  by  the  promoters  of  the  undertakmg  under  the  Ooyenants 
Lands  Glauses  ConsoUdation  Act  the  word  "  grant "  implies  covenants  for  implied 
title  (s.  132),  which  are  substantiaUy  the  same  as  those  which  would  be  by  word  ^^ 
implied  by  a  oonveyance  by  the  Company  as  beneficial  owners  under  the      S^*^^* 
ConT.  Act,  1881,  s.  7 ;  see  as  to  implied  covenants,  Elph.  N.  &  C.  Interp., 
p.  423. 

(c)  See  the  Lands  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  18),  s.  95, 
incorporated  with  the  Elementary  Education  Act,  1870  (83  &  34  Vict.  c.  75)  ; 
see  8.  20.  As  to  the  powers  of  a  School  Board  under  that  Act,  see  Bolls  ▼. 
School  Board  for  London,  27  Ch.  D.  639.  As  to  the  redemption  of  tithe,  see 
Tithe  Commutation  Act  (41  &  42  Vict.  c.  42),  s.  1.  The  conyeyanoe  must 
be  entered  on  the  Bolls  of  the  Manor.  As  to  enfranchisement,  see  the  Copy- 
hold Act,  1894,  B,let  teq.  As  to  the  bar  of  the  entail  of  copyholds  by  en- 
franchisement, see  E»  parte  School  Board  for  London,  41  Ch.  D.  547.  The 
sale  and  conyey ance  might  now  generally,  in  the  case  of  an  infant,  be  effected 
under  the  Settled  Land  Acts ;  as  to  which  see  p.  465,  note,  and  Precedent 
zxi.,  p.  474. 
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PKBc.  Lxii.  of  the  premes  the  sd  A.  doth  hby,  by  virtue  of  the  power  or 
authority  vested  in  him  by  the  sd  act  or  the  acts  incorpd 
thwith,  convey  unto  the  Board,  peels,  p.  377  :  Habendum^ 
Unto  the  Board  &  their  assns,  nevs  until  the  premes  shI 
have  been  enfranchised  subjt  to  the  same  fines,  rents,  heriots, 
suits  &  services  as  have  htofore  been  payable  &  of  rt  ac- 
customed  in  respt  thof.  Covt  by  A.  agst  inmmbces,  p.  406  (a). 
In  wits,  &c. 


PRIO. 
LXIII. 


Lxm. 

CON\TEYANCE  by  the  Committee  of  a  Lunatic  under  the 
Lands  Glauses  Consolidation  Act,  1845,  of  Lands 
Purchased  by  the  Managers  of  a  Public  Elementabt 
School  under  the  Elementary  Education  Act, 
1870  (6). 

Parties,  A.,  "  the  committee  of  the  este  of  B.,  a  lunatic,"  1 ; 
C,  D.,  E.,  &c.,  the  managers  of  the  school,  or  proposed  school 
(hinafter  called  the  managers),  2.  Recite  title  of  B,  in  fee, 
p.  862  :  And  whas  the  managers  are  the  managers  of  a  public 

elementary  school,  known  as  the School,  at  ,  in  the 

parish  of ,  &  coy  of [or,  if  the  school  is  not  fotmded, 

say:  And  whas  the  managers  are  desirous  of  establishg  a 

public  elementary  school  to  be  known  as  the School,  at, 

&c. ;    &   they  have  obtained  the    approval   of   the  Educon 

Conditional  Dopartmt  to  the  establishmt  of  such  school] :    And  whas  by 

virtue  of  the  powers  vested  in  them  resply  by  the  Elementary 


Recitals. 

The 
managen. 


contract 


(a)  The  insertion  of  an  express  coyenant  is  considered  preferable  to  making 
A.  convey  *'  as  trustee" ;  see  p.  399,  note. 

(&)  See  the  L.  C.  C.  Act,  1845  (8  &  9  Vict.  c.  18),  s.  7;  the  Lunacy  Act, 
1890  (53  Vict.  c.  5),  ss.  116,  117, 120  (a),  124,  and  the  definition  of  "pro- 
perty "  in  s.  341.    The  sale  may  be  in  consideration  of  a  perpetual  rent- 
charge  :  Be  Ware,  [1892]  1  Gh.  344.    See  also  the  Elementary  Education 
Mode  of        Act,  1870  (33  &  34  Vict.  c.  75),  s.  21,  and  note,  aiUe,  p.  559.     Under  the 
conveyance    L.  0.  0.  Act  the  conveyance  appears  to  be  properly  made  by  the  committee 
by  com-         jj^  j^g  ^y^j^  name,  and  not,  as  under  the  Lunacy  Acts  (see  Bules  in  Lunacy, 
1892,  r.  124,  W.  N.  [1892],  O.  A  B.  13),  in  the  name  of  the  lunatic ;  see  the 
next  Precedent.    As  to  lunatics  not  so  found,  see  the  Lunacy  Act,  1890, 
8.  116.    As  to  the  procedure  where  the  vendor  becomes  lunatic  after  the 
contract,  see  the  Act,  ss.  120  (i),  135 ;  Re  Pagani,  [1892]  1  Ch.  236. 


mittee  of 
lunatic. 
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Educon  Act,  1870,  the  sd  A.  has  agrd  to  sell  condonally,  upon      pbxo. 
the  pper  consent  m  that  behalf  being  obtained,  &  the  managers      ""'' 
have  agrd  to  pchase  as  a  site  for  a  [an  addl]  school-house 
for  such  school,  the  pee  of  land  [with  the  messes  &  bldgs  thron] 
hinafter  conveyed  at  the  price  of  £ ,  being  a  sum  deter- 
mined, &c.,  wch  it  was  agrd  shd  be  taken  in  full  compen- 
son,  &c.,  see  Precedent  LX.,  p.  555 :  And  whas,  by  an  order  Onier  con- 
made  on  the day  of ,  by ,  in  the  mre  of  the  sd  c^|^t. 

lunacy,  on  the  applicon  of  the  sd  A.,  it  was  ordered  that  the 
sd  A.  shd  be  at  liberty  to  carry  the  sd  condonal  contract  into 
effect,  &  that  it  shd  be  refd  to  the  masters  in  lunacy  to  settle 
&  approve  of  a  pper  convce  of  the  sd  pee  of  land  &  premes  to 
the  managers  accdly,  &  that  the  sd  A.,  as  committee  of  the  sd 
B.,  shd  exte  &  join  with  all  necy  pties  in  extg  such  convce 

when  approved  by  the  sd  masters :  And  whas ,  one  of  the  Approval 

masters  in  lunacy,  has  settled  &  approved  of  these  psnts  as  a  ^mlnc% 
pper  convce  of  the  sd  pee  of  land  &  premes,  psuant  to  the  sd  by  master 

order  of  the day  of  ;  &  in  testimony  of  such  his  ^  "°**'^' 

approval  the  seal  of  the  sd  masters  has  been  affixed  in  the 
margin  hrof ;  Recital  that  the  pchase-moy  has  been  pd  into  Ct, 
as  in  Precedent  LX.,  p.  556  (c)  :   NOW  THIS  INDUE   WIT-  Wit- 
NETH  that  for  effectuatg  the  sd  sale,  &  for  the  conson  afsd,  & 

under  &  psuant  to  the  sd  order  of  the day  of  ,  &  the 

powers  &  provons  of  the  Elementary  Educon  Act,  1870,  &  the 
Acts  incorpd  thwith,  the  sd  A.,  as  committee  of  the  sd  B.  (d), 
doth  hby  grt  &  convey  unto  the  managers,  peels,  p.  877 ;  Grant 
Habendum,  Unto  &  to  the  use  of  the  managers,  their  hrs  & 
assns,  Upon  trust  for  the  pposes  of  a  public  elementary 
school,  within  the  meang  of  the  Elementary  Educon  Act,  1870, 
&  for  no  other  ppose  whatever  (e).     In  wits,  &c. 


(c)  See  Be  Milnes,  1  Ch.  D.  28  ;  Be  Bwihingham,  2  Ch.  D.  690. 

(<2)  The  ooyenant  agaiiist  incnmbranoes  implied  by  the  oommittee  con-  As  to  cove* 
▼eying  in  that  character  under  the  Oonv.  Act,  1881,  s.  7  (see  p.  399),  is  a  Bants  lor 
covenant  binding  the  committee  personally  and  not  the  estate  of  the  lunatic.   ^^^^  ^^ 

(«)  The  Act  requires  (s.  21)  "  that  the  conyeyanoe  shaU  express  that  the   CJY®^*^? 
land  shall  be  held  upon  trust  for  the  purposes  of  a  public  elementary  school  ^^ate 
within  the  meaning  of  this  Act,  or  some  one  of  such  purposes  which  may  be 
specified,  and  for  no  other  purpose  whatever." 


K.B. — ^VOL.   I.  0   0 
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PKBO. 
LXIT. 


BlH«t^«l. 


Wit- 
nesseth. 


LXIY. 

CONVEYANCE  of  Freeholds  belonging  to  a  Lunatic  by 
his  Committee,  subject  to  Beseryations  of  Minerals 
and  Surface  Bights  and  Easements,  and  Bbsteic- 
TiVE  Covenants,  contained  in  the  Conveyance  to  the 
Lunatic  (a). 

Paxtiks,  a.,  lunatic,  *^  a  pson  of  unsound  mind,  actg  hy  B., 
of,  &c.,  as  committee  of  his  este ;  "  for  a  lunatic  not  ftrmd  by 
inquiBition  say,  ''a  pson  of  unsound  mind  not  so  found  by 
inquisition  actg  by  B.,  of  &  as  the  pson  appted  to  exercise 
powers  of  a  committee  of  his  estes,  1 ; "  the  sd  B.,  2 ;  C, 
pchaser,  8.  Recite  convce  to  A.,  contg  reservons  to  the  vendors 
X.  dk  y.,  their  hrs  dc  assns,  of  minis,  tcith  rts  of  workg  them 
by  surface  or  underground  works,  d  rts  of  way,  <t  water,  &  other 
easemts,  dc  contg  also  restrictive  covts,  entd  into  by  A.  with  the 
vendors  as  to  bldg  on,  dt  user  of  the  land,  the  reservons  dt  covts 
being  noticed  shortly:  And  whas  the  sd  B.  has  agrd  to  sell 
condonally,  &c.,  continue  recital  of  condonal  contract  for  sale, 
"  subjt  to  the  reservons  &  restrons  contd  in  the  sd  indre  of, 
&c.,"  (6  the  order  confirmg  the  same,  dc  the  approval  of  the  convce 
by  the  master,  as  in  Precedent  LXIII. :  And  whas  the  sd  B.  did  on 

the day  of pay  into  Ct  the  sum  of  £ to  the  credit 

of  ''A.,  a  pson  of  unsound  mind,  proceeds  of  sale  of  real  este,"  or 
other  credit  mentioned  in  the  order :  NOW  THIS  INDEE  WIT- 


Mode  of  (a)  See  references  in  p.  560,  note,  to  the  Lunacy  Act,  1890.    The  com- 

oonveyanoe    mittee  conyeys  in  the  name  and  on  behalf  of  the  lunatic;  see  Boles  in 

mittM  of      Liuiacy  of  1892,  r.  124.    As  to  a  sale  on  behalf  of  a  lunatic  under  the  Settled 

lunatie.         Land  Act,  1882,  see  s.  62  of  the  Act,  and  above,  p.  466,  note.    An  undiTided 

share  was  held  not  to  be  saleable  under  the  repealed  JAmaej  Begnlstioii 

Act,  1858,  without  the  concuxrenoe  of  the  co-owners :  Be  WM,  28  Ch.  D. 

514 ;  but  under  the  Act  of  1890  there  appears  to  be  no  difficulty  as  to  tfaii. 

As  to  the  power  to  seU  under  the  Settled  Land  Act,  1882,  in  that  case  see 

Be  QaitskeU,  40  Gh.  B.  416 ;  above,  p.  4B6,  note.    The  Court  has  jurisdiction, 

under  the  Lunacy  Act,  1890,  s.  124,  to  authorise  a  committee  selling  tiie 

land  of  a  lunatic  to  enter  into  on  his  behalf  with  the  purchaser  the 

covenants  usual  and  proper  in  such  conveyance,  including  the  ordinsiy 

covenants  for  title :  Be  Bay,  W.  K.,  1896, 12 ;  [1896]  1  Ch.  468. 
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NETH  that  in  psnance  of  the  sd  agrmt  &  order,  &  in  conson  of     ma 

the  sum  of  £ pd  as  afsd,  the  sd  A.,  actg  by  the  sd  B.  as  afsd,      ^f^ 

as  benefl  owner  {b\  doth  hby  grt  unto  the  sd  G.»  pceh^  p.  877  :  Grant. 
Habendum  to  C.  in  fee  subjt  to  reservons  <k  restrons  in  former 
conree,  p.  894,/orwi  vn. ;  Govt  by  C  with  A.  to  indemnify  A. 
agst  restrictive  covts,  p.  422,  form  vi. :  [And  the  sd  A.,  actg  by 
the  sd  B.y  as  afsd,  doth  hby,  &c.,  acknmt  db  undertakg  as  to 
munimts,  p.  418  (c)].     In  wits,  &c.  (d). 


LXV- 

CONYEYANCE  o/'Fbbbholds  by  official  and  other  pwa  unr. 

Trustees  of  a  Charity  (e). 

Pasties,  A.,  the  Secretary  for  the  time  being  of  the  Board  of 
Charity  Commrs  for  England  &  Wales,  &  as  sach  the  official 


(b)  As  to  ooyenants  binding  l^e  lunatic,  see  above,  last  page,  note  (a). 

(c)  The  possession  of  the  deeds  by  the  oonunittee  or  other  custodians  on  Aeknow- 
behalf  of  the  lunatic  would,  it  is  presumed,  be  deemed  in  law  the  possession  lodgment 
of  the  latter,  so  that  the  acknowledgment,  &c.,  is  properly  given  in  his  name ;  ^  ^  deeds 
see  p.  414,  note.  ^°  ^^7?; 

(d)  The  signature  wiU  be,  '*  A.    by   B.   COmiQlttee  of    his  este.      committee 

The  attestation  wiU  be,  "  Signed,  &c.,  by  the  above-named  B.  as  °^^*^ 
the  committee,  &  in  the  name  &  on  behalf  of  the  above-named  p^^  ^ 
A.,  &c.,  &  by  the  sd  B.  in  his  own  name  &  as  his  own  act  &  executioa 

deed."     A  testimonium  and  attestation  in  the  ordinary  form  would  suffice ;  i^ttesta- 
see  Lawrie  v.  Lees,  14  Ch.  D.  240.  tion  to  a 

(e)  Many  charitable  trust  deeds  contain  powers  of  sale,  but  this  power  convoyanoe 
cannot  be  exercised  without  the  authority  of  a  statute, "  or  of  a  Court  or  Judge  "^     -t*^ 
of  competent  jurisdiction,  or  according  to  a  scheme  legally  authorised,  or  with  ^f  ^ 

the  approval  oi  the  Charity  Commissioners  " :  Charitable  Trusts  Amendment  lunatic. 
Act,  1855  (18  &  19  Yict.  c.  124),  s.  29  (see  as  to  meaning  of  this.  Re  Ifoiont' 
Orphanage,  Sfc,  [1896]  1  Ch.  54,  affirmed  1896,  W.  K.  26).  But  as  the  power  of 
the  Commissioners  to  authorise  a  sale  is  giyen  by  the  Charitable  Trusts  Act, 
1858  (16  &  17  Yict.  c  137),  s.  24,  which  by  s.  62  exempts  certain  institutions 
and  any  charity  wholly  maintained  by  Yoluntary  contributions  from  the  opera- 
tion of  the  Act,  and  as  the  two  Acts  haye  to  be  construed  together,  charities 
exempted  from  the  Act  of  1853  are  exempt  from  the  Act  of  1855.    As  to 

O  O  2 
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PRSa  LIT. 


Recitals. 


Authoiitj 
to  trustees 
toaell. 


Authority 
to  official 
trustoe  to 
concur. 

Wit- 
nesseth. 


tree  of  charity  lands  (hinafter  called  "  the  oflScial  tree  "),  1 ;  B., 
C.  &  D.y  &c.,  being  the  trees  of  the,  name  of  charity  (hinafter 
refd  to  as  "the  trees"),  2  ;  &  E.,  pcliaser,  3.  Whas  the  pties 
hto  of  the  2nd  pt  are  the  duly  constituted  trees  of  the  sd, 
charity  (hinafter  refd  to  as  "the  charity"):  And  whas  the 
lands  hinafter  descd  conveyed  form  pt  of  the  estes  of  the  sd 
charity :  And  whas  by  an  order  made  by  the  Board  of  C!harity 
Commrs  for  England  &  Wales  on,  &c.  [by  a  scheme  made 
under  the  Endowed  Schools  Act,  &  approved  by  Her  Majesty 
in  Council  on,  &c.],  the  legal  este  in  the  land  hby  conveyed 
was  vested  in  the  official  tree  in  trust  for  the  sd  charity: 
And  whas  by  an  order  of  the  sd  Board  made  on,  &c.,  the 

trees  were  authorised  within months  from  the  date  thof 

to  sell  the  lands  descd  in  the  schdle  thto  [being  the  lands 

hinafter  descd  &  conveyed]  for  not  less  than  the  sum  of  £ , 

&  to  do  &  exte  all  pper  acts  &  assurces  for  carrying  the  sd  sale 
into  effect :  And  by  the  same  order  the  official  tree  was 
authorised  &  directed  to  concur  in  the  convce  of  the  sd  land 
if  his  concurrce  shd  be  required :   NOW  THIS  INDRE  WIT- 

NETH  that  in  conson  of  the  sum  of  £ pd  to  the  trees  by 

the  sd  E.  for  the  pchase  of  the  fee  simple  of  the  sd  lands  (the 
rect  whof  the  trees  hby  acknowe)  the  official  tree,  psuant  to 


what  amounts  to  "maintenance  byrolnntorj  contributions," see  Be  TheC<iT' 
poration  of  Sons  of  the  Clergy,  [1893]  1  Ch.  178 ;  Re  The  Clergy  Orfham 
Corporation,  [1894]  3  Ch.  145;  Be  QUchriet,  [1895]  1  Ch.  367.  The  exemp- 
tion in  the  Act  of  "  any  building  registered  as  a  place  of  meeting  for 
religious  worship  "  extends  only  to  that  building  itself,  not  to  other  build- 
ings and  property  held  therewith :  Be  John  Street  Chapel,  [1893]  2  Ch.  618. 
By  the  Act  of  1855,  s.  37^  the  official  trustee  of  charily  lands  may  be 
authorised  by  the  Board  to  convey  laihds,  including  those  vested  in  him  by 
the  Act  of  1853,  s.  48,  and  the  Act  of  1855,  s.  15.  See  also  s.  U  of  the  Act 
of  1869  (32  &  33  Yict.  c.  110),  substituted  for  s.  16  of  the  Act  of  1860  (23  k 
24  Vict.  c.  136),  enabling  a  majority  of  the  trustees  to  convey  on  behalf  of 
aU  the  trustees  and  the  official  trustee.  As  to  official  trustees,  see  the 
Charitable  Trusts  Act,  1887  (50  &  51  Vict  c.  49),  ss.  4,  5  and  6.  Bj  the 
Mortmain  Act,  1891  (54  &  55  Vict.  c.  73),  ss.  5, 6, 9,  the  sale  of  land  acquired 
by  a  charity  under  the  wiU  of  a  testator  dying  after  the  passing  of  the  Act 
is  made  obligatory,  except  as  therein  mentioned. 

The  Allotments  Extension  Act,  1882  (45  <&;  46  Vict.  c.  80),  has  not  taken 
away  from  the  Charity  Commissioners  the  power  of  authorising  a  sale  of 
charity  lands  vested  in  them  under  the  Charitable  Trusts  Acts :  Parish  nf 
SvMon  to  Church,  26  Ch.  D.  173. 


_i 
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the  authority  given  to  him  by  the  sd  recited  order,  &  at  the  pmc  ijct. 
reqt  of  the  trees  (testified  by  their  exon  hrof ,  but  not  so  ad  to  Qruit, 
imply  any  covt)  (a),  hby  conveys,  &  the  trees  as  trees  hby  con- 
vey &  confirm  to  the  sd  E.  All,  &c.,  peels,  to  hold  the  same  Habendum 


to  pnr- 


unto  &  to  the  use  of  the  sd  E.,  his  hrs  &  assns :  [^Acknmt  by  chier 
trees  as  to  munimts  retained,  p.  418].     In  wits,  &c.  ^^ 


in 


LXVI. 

CONVEYANCE  to  Trustees  of  the  Site  of  a  Church  (6).  nw. 


Parties,  A.,  donor,  1;  The   Rt  Revd  Father  in  God,  B., 
by  Divine  permission  Lord  Bishop  of  &  ordinary  of  the 


(a)  The  official  trustee  does  not  enter  into  any  coyenantsj  and  the 
statutory  covenant  which  would  be  implied  by  his  oonyeying  as  trustee  and 
under  the  Order  is  therefore  excluded. . 

(b)  See  note  below.  The  conveyance  must  be  executed  in  the  presence  of 
two  witnesses^  it  must  be  enroUed  in  the  central  office,  and,  if  voluntary, 
it  must  be  made  at  least  12  calendar  months  before  the  death  of  the  grantor : 
fee  the  Mortmain  Act,  1888,  Part  II.  Prior  to  consecration  the  site  will 
be  conveyed  to  the  Ecclesiastical  Commissioners. 

NOTE  ON  CHAEITABLE  CONVEYANCES. 

The  Mortmain  and  Charitable  Uses  Act,  1888  (51  A  52  Vict.  c.  42),  which 
in  effect  re-enacts  the  prior  law,  and  is  amended  as  to  the  definition 
of  land  by  the  Mortmain  and  Charitable  Uses  Act,  1891  (54  &  65  Vict, 
c  73),  must  be  consulted  where  it  is  intended  to  make  a  conveyance  to 
a  corporation  for  any  purpose,  or  to  convey  land  or  personalty  to  be  laid  out 
in  the  purchase  of  land  for  charitable  (see  s.  13  (2))  purposes.  Part  I.  of 
the  Act  renders  land  assured  to  a  corporation  without  licence  from  the 
Crown  or  of  a  statute  for  the  time  being  in  force  liable  to  forfeiture.  licences 
from  the  Crown  may  be  obtained  in  proper  cases  by  application  to  the  Board 
of  Trade.  Part  II.  of  the  Act  renders  every  assurance  of  land  or  of  person- 
alty to  be  laid  out  in  the  purchase  of  luid  for  charitable  purposes  void 
unless  (1)  the  charitable  purposes  are  to  take  effect  inmiediately ;  (2)  no 
provision  for  the  benefit  of  the  gpnmtor  is  made,  except  a  nominal  rent,  a 
reservation  or  grant  of  mines,  minerals,  or  an  easement,  covenants  as  to 
building,  &c.,  and  a  right  of  entry  on  breach  of  covenant.  The  assurance 
must,  except  in  the  case  of  stock  in  the  public  funds,  be  made  by  deed 
executed  before  two  or  more  witnesses,  and  unless  it  is  made  in  good  faith 
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PBML      rectory  [vicarage]  &  parish  church  of ,  2;  C,  D.,  E.,  F.  4 

_I1*      G.,  trees,  8.    Recite  title  of  A .,  p.  862.    And  whab  addl  church 
Bftdtaia.      accommodon  is  required  for  the  inhabitants  of  the  parish  of 


Sites  for 
churches, 
glebes,  kc 


Sites  for 
religious 
worship 
and  burial- 
gronnds. 


f pr  foU  and  Talaable  oonnderation,  it  miut  be  made  at  least  tweWe  months 
before  the  death  of  the  grantor ;  it  mnst  also  be  enrolled  in  the  oentnl 
office  of  the  Supreme  Court  within  six  months  after  execution,  unless  in  the 
case  of  an  assurance  of  land  to  charitable  uses  which  axe  declared  by  a 
separate  instrument,  in  which  case  that  instrument  must  be  enrolled  within 
six  months  of  the  assurance  of  the  land.  Parts  I.  and  XL  do  not  apply  to  an 
assurance  by  deed  of  land  of  any  quantity  for  the  puiposes  of  a  puhUc  pa^ 
a  school-house  for  an  elementary  school,  or  a  public  museum ;  but  a  deed 
containing  such  an  assurance  and  not  made  for  full  and  valuable  oonsideia- 
tdon  must  be  executed  not  less  than  twelve  months  before  the  death  of  the 
grantor,  and  must  be  enrolled  in  the  books  of  the  Charity  Commisdoners 
within  six  months  after  execution.  Part  II.  of  the  Act  does  not  apply  inter 
alia  to  "an  assurance,  otherwise  than  by  will,  to  trustees  on  behalf  of  any 
society  or  body  of  persons  associated  together  for  religious  purposes,  or  for 
the  promotion  of  education,  art,  literature,  science,  or  other  like  purposes, 
of  land  not  exceeding  two  acres  for  the  erection  thereon  of  a  building  for 
such  purposes,  or  any  of  them,  or  whereon  a  building  used  or  intended  to  be 
used  for  such  purposes,  or-any  of  them,  has  been  erected,  so  that  the  assm^ 
ance  be  made  in  good  faith  for  full  and  valuable  consideration ;  "  but  the 
trustees  of  the  instrument  may,  if  they  ^hinlr  fit,  at  any  time  cause  the 
instrument  to  be  enrolled  in  the  central  office. 

By  43  Geo.  3,  c.  108,  land  not  exceeding  five  acres  may  be  conveyed  for 
or  towards  the  erecting,  rebuilding,  repairing,  purchasing  or  providing  any 
church  or  chapel  where  the  liturgy  and  rites  of  the  Established  Church  are 
used,  or  a  residence  for  the  officiating  minister,  or  the  outbuildings,  offices, 
churchyard,  or  glebe  for  the  same.  The  consent  of  the  ordinary,  or  in  some 
cases  of  the  patron,  ordinary  and  incumbent,  is  required.  A  ferns  eoteri 
without  her  husband  cannot  convey  tmder  the  Act,  a  disability  which 
appears  not  to  be  removed  by  the  Married  Women's  Property  Act  Only 
one  such  g^ft  is  to  be  made  by  any  one  person,  and  no  glebe  exceeding  fifty 
acres  is  to  be  augmented  by  more  than  one  acre.  Qenerally  as  to  grants 
for  sites  for  churches,  see  the  Church  Building  Acts,  1818  to  1884^  a  list  of 
which  win  be  found  in  47  &  48  Vict.  c.  65. 

By  the  Places  of  Worship  Sites  Act,  1873  (36  &  37  Vict.  c.  50),  as  amended 
by  the  Amendment  Act,  1882  (45  &  46  Vict.  c.  21),  corporations  (in  some 
cases  with  certain  consents)  and  certain  limited  owners  may  convey  by  way 
of  gift,  sale  or  exchange,  in  fee  simple,  or  for  a  term  of  years,  any  quantity 
not  exceeding  one  acre  of  land  not  being  part  of  a  demesne  or  pleasure- 
ground  attached  to  a  mansion-house,  as  a  site  for  a  church,  chapel,  meeting- 
house, or  other  place  of  divine  worship,  or  for  the  residence  of  the  officiating 
minister  or  for  a  burial-place.  A  grant  by  a  tenant  for  life  requires  certain 
consents :  see  the  Act  of  1882,  s.  2.  If  the  property  ceases  to  be  used  for 
the  purposes  of  the  Act  it  is  to  revert  to  lands  from  which  it  was  severed. 
The  Act  of  1873  contains  provisions  as  to  payment  of  the  purchase-money 
and  the  method  of  conveyance  where  the  land  is  settled  and  in  cases  of  <hs- 
ability.     The  Act  of  1873,  s.  5,  enables  conveyances  to  be  made  to  the 
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;  And  whas  the  sd  A.  has  with  the  consent  of  the  sd  B.  as      puo. 

ordinary  of  the  parish  of agrd  with  the  sd  C,  D.,  E.,  F.  &      Ifl^ 

G.  to  convey  the  hds  hby  assured  to  them  in  fee  simple  And  more 
upon  the  trusts  hinafter  decld  ooncemg  the  same :     NOW  accommo- 
TfflS  INDRE  WITNETH  that  in  psuance,  &c.,  &  in  conson  ^^^ 
of  the  premes,  he  the  sd  A.,  with  the  consent  of  the  sd  B.,  required, 
doth  hby  grt  unto  the  sd  C,"  D.,  E.,  F.  &  G.,  peels,  p.  377,  a.  hag 
To  HOLD  the  same  unto  &  to  thb  use  of  the  sd  C,  D.,  E.,  gireiite 
F.  &  G.  in  fee  simple  upon  the  trusts  hinafter  mentd,  that  is  ^^  *  ?®^ 
to  say  in  trust  that  the  sd  C.,  D.,  E.,  F.  &  G.  &  the  survors  or  Therefore 
survor  of  them  or  other  the  trees  or  tree  for  the  time  being  ^^  the 
of  these  psnts,  hinafter  called  the  sd  trees,  shl  permit  a  the  Bishop 
new  church  or  chapel  to  be  erected  on  the  sd  pee  or  peel  of  ^'  .conv«y» 
land,  such  new  church  or  chapel  to  be  erected  accdg  to  plans  rp^  truttees 
&  elevens  to  be  approved  by  the  bldg  committee  for  the  in  fee, 
time  being  apptd  to  superintend  the  erectn  of  the  sd  new  ^^^'J^* 

'  to  be  boili 
Eocleaiastioal  Conmussioiiera,  or  as  they  shall  direct^  and  so  that  such  oon-  thereon. 
Tojances  shall  take  effect  under  the  Church  Building  Acts. 

As  to  conveyances  of  sites  for  schools  for  poor  persons  or  for  residences  of  School 
schoolmaster,  &c.,  see  the  School  Sites  Acts,  4  &  5  Vict.  c.  38;  7  &  8  Vict  Sit«8  Acts. 
0.37;  12  &  18  Vict.  c.  40 ;  13  &  14  Vict.  c.  40 ;  14  &  15  Vict.  c.  24 ;  16  A  16 
Vict.  c.  40.    In  cases  where  a  grant  from  a.  society  is  in  contemplation, 
inquiry  should  be  made  whether  any  particular  form  of  conveyance  is 
required  by  the  society. 

Some  of  the  larger  religious  bodies  have  offices  where  information  can  be 
obtained  as  to  forms  adopted  by  them  of  conveyiinces  of  sites  for  chapels  or 
charitable  piurposes.  In  some  cases  the  trusts  of  conveyance  for  the  above 
purposes  are  not  set  out  at  length,  but  are  declared  by  reference  to  model 
deeds  which  have  been  enroUed. 

Information  as  to  Wesleyan  trust  deeds  can  be  obtained  at  the  Wesleyan  Koncon- 
Conference  Office,  2  Castle  Street,  City  Bead,  and  the  forms  can  be  purchased  formists. 
at  66  Paternoster  Bow.    Information  as  to,  and  forms  of  Congregationalist 
trust  deeds,  can  be  obtained  from  Messrs.  Shepheard,  81  and  32  Finsbury 
Circus.     Information  as  to,  and  forms  of  Baptist  trust  deeds,  can  be  obtained 
from  John  Howard,  Esq.,  42  Old  Broad  Street,  B.C. 

Nearly  all  the  London  synagogues  using  the  Polish  or  German  ritual  are  Jews, 
governed  by  the  scheme  contained  in  the  Local  Act  (33  &  34  Vict.  c.  116)  and 
by  bye-laws  made  thereunder.  Information  can  be  obtained  at  the  office  of 
the  United  Synagogue,  2  Charlotte  Street,  Portland  Place,  W.  Information 
as  to  the  Spanish  and  Portuguese  Synagogue  can  be  obtained  from  Messrs. 
Lindo  k  Co.,  3  &  4  West  Street,  City,  E.C.  Information  as  to  the  West 
London  Synagogpie  of  British  Jews,  commonly  known  as  the  ''Beform 
Synagogue,''  may  be  obtained  from  the  Secretary,  Upper  Berkeley  Street, 
Pprtman  Square,  W.  Information  as  to  the  Jewish  Board  of  Deputies  and 
as  to  Jewish  charities  generally  may  be  obtained  from  Lewis  Emanuel,  Esq., 
36  Finsbuiy  Circus,  Secretary  to  the  Board  of  Deputies. 
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To  be  nied 
for  service, 
kc  in  the 
United 
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England. 


Provided 
that  one 
half  of  the 
sittingB  are 
free  or  let 
at  a  low 
rent. 

The  pew 
rents  to  be 
held, 

Ist.  To 
satisfy  any 
debt  in 
respect  of 
the  build- 
ing of  the 
chnreh,  8cc. 

2nd.  And 
for  repairs 
and  insur- 
ance, the 
purchase  of 
surplices, 
books, 
salaries. 

8r«l.  To 
pay  the 
surplus  to 
the  incum- 
bent for 
the  time 
being. 

Burials  and 
schools  pro- 
hibited. 

A  majority 
of  the  trus- 
tees (if  it 
includes 


church  or  chapel,  or  the  major  pt  of  them  in  number,  &  by 
the  sd  A.,  his  hrs  or  assns  :  And  also  do  &  shl  use  their  or  his 
best  endeavour  to  procure  the  sd  church  or  chapel  when  so 
built  as  afsd,  to  be  licensed  &  consecrated  to  the  intent  tiiat 
the  same  may  for  ever  thenceforth  be  used  as  a  place  for  the 
celebron  of  divine  service  &  for  the  administron  of  the  sacra- 
ments of  baptism  &  the  Lord's  Supper  accordg  to  the  liturgy 
&  rites  of  the  Church,  of  England,  by  the  vicar  or  incumbent  of 

parish  church  afsd  for  the  time  being  &  his  curates: 

And  IT  IS  HBY  AGED  &  DECLD  that  the  sittgs  in  the  sd  church 
shl  at  all  times  hrafter  be  &  remain  free  &  unappropriated, 
or  [&  also  do  &  shl  with  the  approval  of  the  sd  incumbent  for 
the  time  being,  let  the  pews  or  sittgs  in  the  sd  church 
in  such  mner  &  for  such  prices  as  the  sd  trees  shl  from 
time  to  time  think  fit,  provd  that  at  least  one-half  of  the 
sittgs  in  the  sd  church  be  free  for  or  let  at  a  low  rent  not 

exceedg    p.  a.    for    each  sittg  to  poor  inhabitants  of 

the  sd  parish  of  for  ever  hrafter.    And  do  &  shl  stand 

possessed  of  the  moys  to  arise  from  the  lettg  of  the  sd  pews 
&  sittgs  in  the  sd  church  upon  trust  by  &  out  of  the  same 
to  satisfy  all  moys  due  or  wch  may  become  due  in  respt  of 
the  complon  &  bldg  of  the  sd  church,  the  eron  or  complon  of 
pews  &  all  necy  fittgs  thrin,  &  in  connon  with  the  licensg 
or  consecron  thof,  or  in  any  way  incident  thto,  &  also  all 
expses  incurred  in  repairg  the  sd  church,  &  in  keepg  the  same 
insured  from  fire,  &  in  purchasg  surplices,  books,  &  other 
things  necy  for  the  sd  church,  &  in  paying  the  salaries  to  the 
clerk  (if  any),  beadle,  or  other  servants  or  oflScers,  &  all 
other  annual  outgs  in  respt  of  the  sd  church  as  the  sd  trees 
shall  think  fit,  &  upon  further  trust  to  pay  the  net  annnal 
surplus  of  the  moys  to  arise  from  the  lettg  of  the  sd  pews 
&  sittgs  to  the  incumbent  of  the  sd  church  for  the  time 
being  for  his  absolute  use  &  benefit].  [Pbovd  always  & 
it  is  hby  decld  &  agrd  that  the  sd  pee  of  land  &  heredits 
shl  not,  nor  shl  any  pt  thof  be  used  for  burials,  &  that  no 
school  of  any  description  shl  be  erected  thrupon,  or  held 
or  carried  on  in  any  bldg  erected  on  the  sd  pee  of  land 
witht  the  licence  of  the  sd  A.,  his  hrs  &  assns]:  Protd 
always  &  it  is  hby  agrd  &  decld  that  it  shl  be  Iful  for  the  sd 
trees  or  a  majority  of  them  if  the  psnt  vicar  or  incumbent 
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of  the  parish  of shl  form  one  of  such  majority,  &  after      raao. 

the  determinon  of  the  incumbency  of  the  psnt  vicar  or  in-      ' 

cumbent  of  the  sd  parish  for  the  sd  trees  other  than  the  ^^^J"^^™" 
incumbent  of  the  sd  parish  for  the  time  being  to  take  such  after  the 
steps  as  may  seem  to  them  to  be  necy,  and  to  use  their  best  c,J^n^" 
endeavours  to  procure  the  sd  church  or  chapel  to  be  made  a  then  the 
district  church  or  a  district  chapel,  or  a  district  parish  church  ^Jy  J^^ 
(as  they  may  think  fit) :     Provd  always  &  it  is  hby  agrd  &  s^Pf  fof 
decld  that  it  shl  be  Iful  for  the  sd  trees  to  convey  &  assure  made  a 
the  sd  pee  or  peel  of  land  &  hds  hby  assured  with  all  the  ^"^* 
bldgs  and  erons  thron,  &  the  appurts  to  the  Ecclesiastical  Thotrua- 
Commrs  or    any  other    corporon    or    body  authorized    by  tees  may 

•      1         ■!_        convey  the 

Act  of    Parliament  to  accept  grts    &  convces  of  churches  land  to  the 
or  chapels  &  the  sites  thof,   upon  &  for  the  trusts,  intents  ^®JJ^". 
&   pposes  hinbfe  decld  &  contd  of  &  concerng  the  same :  missionen 
Provd  always  &  it  is  hby  decld  &  agrd  that  the  incum-  H^^^ 

bent  for  the  time  being  of  the  sd  parish  of ,  until  the  sd  Church 

church  or  chapel  shl  be  made  a  district  church  or  chapel,  or  S^^npon 
district  parish  church,  &  aftwds  the  incumbent  for  the  time  tje  trusts 
being  of  the  sd  church  or  chapel  (upon  signifying  in  writg  his  deed, 
willingness  to  act)  shl  always  be  one  of  the  trees  of  these  psnts  The  incum- 
&  have  the  same  powers  as  if  he  had  been  one  of  the  origl  trees,  ^^^  ^f 
but  so  that  after  the  determinon  of  the  incimibency  of  the  psnt  -—  ^^^^ 
vicar   or  incimibent  no  future  incimibent  of  the  sd  parish  tended 
church  shall  have  power  by  virtue  of  his  ofl&ce  as  tree  to  pre-  ^^^^^ 
vent  the  sd  church  from  being  made  a  district  church  or  district 
district  chapel  or  district  parish  church  provd  the  remaing  and'after- 
trees  shl  be  unanimous  in  decidg  to  take  steps  necy  for  affectg  wards  the 
the  same :   Provd  always  that  except  in  the  cases  last  afsd,  of  the  new 
4  of  the  sd  trees  for  the  time  being,  or  if  the  sd  vicar  or  church,  to 

^  1     "®  always 

incumbent  be  psnt,  8  of  the  sd  trees  shl  be  a  quorum  for  all  one  of  the 
the  pposes  of  the  trusts  created  by  these  psnts,  &  the  decision  *™"*®®*- 
of  a  majority  of  the  trees  psnt  at  a  meetg  shl  bind  the  minority,  incum^t 

&  in  case  of  an  equality  of  votes  the  sd  vicar  or  incumbent  if  ^ ^ 

psnt  or  in  his  absence  the  chairman  of  the  meetg  shl  in  addon  to  prevent 
to  his  own  vote  have  a  castg  vote  :   Provd  always  &  it  is  hby  ^^^^^^ 
agrd  &  decld  that  upon  the  resignon,  cession,  or  deprivon  of  being  made 
the  vicar  or  incumbent  for  the  time  being  of  the  sd  parish  of  church.^* 

or  the  incumbent  for  the  time  being  of  the  sd  church  or  Except  in 

chapel  after  it  shl  have  been  made  a  district  church  or  chapel  ^^^^ 
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or  district  parish  chnrch  he  shl  cease  to  be  a  tree,  &  that 
when  any  lay  tree  resides  out  of  the  sd  parish  of for 

fow*t^'  ™^^®  *^*^  ^^  consecutive  months  or  openly  ceases  to  be  a 
teei  (or  member  of  the  Church  of  England  he  shl  cease  to  be  a  tree  of 
S^benV  *^^«®  P8»*fl  •'  P»^VD  ALWAYS  &  it  is  hby  agrd  4;  decld  that  the 
be  one)  to  number  of  trees  of  these  psnts  shl  never  be  more  than  seven, 
quorum.      ^  ^^^^  the  lay  trees  shl  never  be  less  than  four.    In  wits,  &c. 

Any  incumbent  resigning,  ftc ,  to  cease  to  be  a  tnistee.  And  any  lay  trustee  going  to  reside 

away  permanently  to  cease  to  be  a  trustee,  or  in  case  of  bis  seceding  from  the  Chnich  of  Engiud. 


FRIO. 
LXVII. 


Recitals. 


Lxvn. 

AGREEMENT  vesting  the  Patronage  of  a  new  Church 

in  Trustees  (a). 

Parties,  The  Rt  Revd  Father  in  God ,  by  Divine  per- 
mission Lord  Bishop  of  and  ordinary  of  the  rectory 


[vicarage]  &  parish  church  of 


(a),  1 ;  A.,  "  the  patron  of 


the  same  rectory  [vicarage]  &  parish  church,"  2 ;  the  Revd  B., 
**  rector  [vicar]  or  incumbent  of  the  rectory  [vicarage]  <k  parish 

of  afsd,"  3 ;    C,  D.,  E.,  F.  &  G.,  proposed  patrons,  4. 

Whas  for  the  accommodon  &  convenience  of  a  certn  ption 

of  the  inhabitants  of  the  parish  of  afsd  a  new  church 

is  being  built  at in  the  sd  parish  of upon  a  site  wch 

has  been  duly  conveyed  to  the  Ecclesiastical  Commrs  of 
England  under  the  provons  of  the  Church  Bldg  Acts :  And 
WHAS  the  sd  new  church  is  intended  to  be  consecrated  by  the 

name  of  :   And   whas  it   has  been  arranged  that  the 

patronage  or  rt  of  nominatg  a  minister  to  the  sd  new  church 
shl  on  its  consecron  be  vested  in  the  sd  C,  D.,  E.,  F.  &  G., 


(a)  This  form  may  be  used  where,  previous  to  the  consecration  of  a  new 
church,  the  bishop,  the  patron,  and  the  incumbent  of  the  parish  where  the 
church  is  or  is  intended  to  be  built  agree  to  Test  the  patronaj^  in  anj 
corporation,  person  and  persons :  see  8  &  9  Vict.  c.  70,  s.  23,  and  11  &  13 
Vict.  c.  37,  s.  4.  As  to  vesting  the  jMttronage  in  a  person  who  endowv  a 
hapel  of  ease  when  made  a  distinct  parish,  see  1  &  2  WilL  4,  c  38,  as.  23, 
24;  1  &  2  Vict.  c.  107,  s.  7.  As  to  the  patronage  of  churches  built  by 
private  persons  or  by  subscription,  see  5  Geo.  4,  c.  103,  ss.  6  to  12 ;  1  &  2 
Will.  4,  c.  38,  ss.  2  to  9,  19,  20;  8  &  4  Vict.  c.  60,  s.  12;  14  &  16  Vict  c  97, 
ss.  7  to  15. 
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or  the  major  pt  of  them  as  trees,  &  in  the  trees  for  the  time      pmo. 
being  of  these  psnts :  NOW  THIS  INDEE  WITNETH  that  in     '^'• 
psuance  of  the  power  vested  in  them  by  the  Church  Bldg  Act, 
1845  (fc),  &  the  Church  Bldg  Act,  1848  (c),  &  of  every  other 
power  in  this  behalf  them  enablg  they  the  pties  hto  of  the  1st, 
2nd  &  8rd  pts  do  hby  resply  agree  that  when  &  as  soon  as  the 

sd  new  church  of shl  have  been  consecrated  the  patronage 

or  rt  of  nominon  to  the  same  shl  belong  to  &  be  exercised  by  & 
be  vested  in  them  the  sd  C,  D.,  E.,  P.  &  G.,  their  hrs  &  assns 

by  the  names  of  the  trees  of  the  church  of :  Provd  always  Tmatee 

that  any  pson  who  shl  openly  cease  to  be  a  member  of  the  fp^^  °* 
Church  of  England  shl  no  longer  be  capable  of  actg  as  a  tree,  ^'^J"^.**^ 
&  a  new  tree  may  be  appted  in  his  place  in  the  same  mner  as  ,^^^^  ^ 
if  he  were  dead :  Provd  also  that  no  pson  shl  be  capable  of  be  member 
being  appted  a  tree  of  these  psnts  unless  he  is  a  member  of  the  l^  BngUmcU 
Church  of  England :  Peovd  also  that  an  apptmt  of  a  new  tree  Appoint- 
of  these  psnts  may  be  made  during  the  period  of  three  calr  ^^^\^g, 
months  from  the  vacancy  occurg  by  the  survivg  or  continuing  tees, 
trees  or  tree  &  after  the  lapse  of  such  period  by  the  bishop  of 
the  diocese,  &  that  no  such  apptmt  shl  be  made  by  the  psonal 
repves  of  a  survivg  continuing  tree :   Provd  also  that  the 
patronage  of  the  sd  new  church  shl  not  at  any  time  be  vested 
in  more  than  five  psons :   And  it  is  hby  aged  &  decld  that 
no  convce  of  the  rt  of  patronage  hinbfe  conferred  shl  be 
made  for  any  ppose  other  than  for  givg  effect  to  an  apptmt  of 
a  new  tree  or  new  trees  of  these  psnts.    In  wits,  &c. 


LXVIII. 

CONVEYANCE  of  Land  as  Hie  Site  of  a  Mission  pmc 


Hall  {d). 

Parties,  A.,  "hinafter  called  *the  grtor,'"  1;  B.,  C.  &  D., 
'*  hinafter  collectively  called  '  the  trees,' "   2.     Whas  it  is 

(b)  8  &  9  Vict  c.  70. 

(c)  11  &  12  Vict.  c.  37. 

{d)  See  an  opinion  of  Sir  B.  Webster  and  others  as  to  deeds  of  this  nature, 
published  by  the  Church  Building  Society,  7  Dean's  Yard,  S.W.  This  deed 
must  be  attested  as  regards  the  grantor's  execution  by  two  witnesses,  and 
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pRvo.      desired  to  assure  the  hds  hinafter  conveyed  or  intd  so  to  be  as 
"^"*     an  ecclesiastical  charity  (a)  for  the  benefit  of  the  rector  [vicar] 

of  the  parish  [district]  of ,  &  for  the  use  of  the  members 

of  the  Church  of  England  in  the  cure  of  the  sd  parish  [district] 
in  mner  hinafter  appearg :  NOW  TfflS  INDEE  WITNETH 
that  the  grantor  {conson,  p.  875,  rect,  p.  375),  bm  benefl 
owner,  doth  hby  grt  unto  the  trees,  peels^  p.  877  :  To  hold 
unto  &  to  the  use  of  the  trees,  their  hrs  &  assns,  ttfon  tbust 
to  permit  the  same  &  all  or  any  bldgs  or  bldg  wch  now  are  or 
may  hrafter  be  erected  on  the  sd  premes  or  any  pt  thof  to  be 
used  by  the  rector  [vicar]  for  the  time  being  of  the  parish 

[district]  of afsd,  hinafter  refd  to  as  "  the  rector  "  f vicar]  or 

his  nominees  or  licensees  as  the  case  may  be  for  all  or  any  of 
the  pposes  followg,  that  is  to  say : 

1.  For  the  celebron  of  divine  service  in  accordce  with  the 
rites  &  ceremonies  of  the  Church  of  England  as  by  law 
established. 

2.  As  a  school  or  schools  for  the  educon  of  chin  &  adults  or 
chin  only  of  the  labourg,  manufacturg  &  other  poorer  classes  in 
the  sd  parish  [district],  accordg  to  the  pples  of  the  Church  of 
England. 

8.  As  a  residce  or  residces  for  a  teacher  or  teachers  of  the 
sd  school  or  schools. 

mxust  be  enroUed  within  six  months,  as  it  is  in  all  respects  subject  to  ihe 
Mortmain  and  Charitable  Uses  Act,  1888. 

The  draft  should  be  submitted  for  approval  to  all  societies  to  which 
appUcation  for  a  grant  of  money  is  made. 

(a)  As  to  the  importance  of  showing  that  the  charity  is  ecclesiastical 
where  it  is  intended  to  provide  against  interference  by  the  jMuriah  council,  see 
the*Local  Qoyemment  Act  (56  A  67  Yict.  c.  73),  ss.  14, 75.  In  the  trust  of  a 
building  of  a  strictly  non-sectarian  charity  the  following  proTisions  were 

inserted:  ''The  bldg  shl  not  be  used  for  the  pposes  of  any 
parlar  church,  reUgious  body  or  political  pty,  but  not  so  as  to 
prevent  the  committee  from  letting  rooms  thrin  for  meetgs  of 
committees  connected  with  any  parlar  church,  body  or  ptiy 
provd  that  they  offer  to  let  rooms  on  the  like  terms  for 
meetgs  of  committees  of  all  other  churches,  bodies  or  pties 
requirg  the  same."  "  The  institute  shl  be  managed  by  a  com- 
mittee of  12  psons,  4  of  whom  shl  be  nominated  by  the  urban 

sanitary  authority  of ,  4  by  the  School  Board ,  and  4 

by  a  heal  charity,'* 
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4.  As    a    class-room,    meetg-room    or    lecture-room    for      pbko. 
members  of  the  Church   of  England  for  confirmn  or  com-     '^^'"' 
municants'  classes,  or  for  other  religious  instrn,  or  for  secular 
instm  of  members  of  the  Church  of  England. 

5.  As  a  place  of  meetg  for  clerical  meetgs  for  social  confer- 
ences of  the  clergy,  for  district  visitors,  for  committees  of  any 
sees,  parochial  or  orwise,  connected  with  the  Church  of 
England,  &  for  meetgs  to  be  called  in  aid  or  for  the  benefit  of 
any  such  socs. 

6.  As  a  place  of  meetg  for  a  club  or  clubs  of  the  labourg, 
manufacturg  &  other  poorer  classes  of  the  Church  of  England 
in  the  sd  parish  [district]. 

7.  As  a  lendg  library  for  members  of  the  Church  of 
England. 

8.  For  any  other  meetgs,  or  for  any  other  objects,  ends  or 
pposes  havg  in  view  the  spiritual,  intellectual,  moral  or  social 
wants  of  pFofoDDg  members  of  the  Church  of  England  in  the 
parish  wch  the  rector  [vicar]  may  think  desirable,  but  so  that 

the  consent  of  the  Bishop  of for  the  time  being  (hinafter 

called  the  Bishop)  be  obtained  thto  if  a  number  not  less  than 
half  of  the  total  number  of  trees  for  the  time  being  shd  require 
such  consent  to  be  obtained. 

And  it  is  hby  decld  that  the  sd  premes  &  any  such 
bldgs  or  bldg  as  afsd  shl  be  in  all  respts  under  the  sole 
managemt  and  control  of  the  rector  [vicar]  (subjt  always  to 
the  visitg  power  hinafter  given  to  the  Bishop,  &  such  rector 
[vicar]  shl  from  time  to  time  direct  for  what  ppose  or  pposes, 
&  in  what  mner,  the  same  shl  be  used  within  the  limits  hinbfe 
laid  down :  And  any  school  or  schools  wch  may  be  held  on  the 
sd  premes,  &  the  educon  &  instron  to  be  given  thrin,  shl  be 
under  such  sole  managemt  &  control  of  the  rector  [vicar], 
who  shl  select,  appt,  &  at  his  pleasure  dismiss  the  teacher  or 
teachers  of  the  sd  school  or  schools  [with  this  reservon,  namely, 
that  no  pson  shl  be  appted  to  be  a  teacher  who  is  not  a  bond 
fide  member  of  the  Church  of  England]. 

And  it  is  hbt  agrd  &  decld  that  it  shl  be  Iful  for  the 
trees,  their  hrs  &  assns,  if  they  shl  think  it  desirable,  to  aUenate 
&  sell  or  exchange  the  sd  hds  &  premes  hinbfe  granted  & 
conveyed,  or  any  pt  thof,  &  to  rece  any  moy  for  equality  of 
exchange  &  to  apply  the  moy  arisg  from  such  sale  or  given  on 
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rua      snch  exchange  in  the  pchase  of  other  premes  or  in  the 

'     improvemt  of  any  premes  used  or  to  be  used  for  the  pposes 

of  this  trust:  Proyd  always  that  no  such  alienon  shl  be 
made  witht  the  consent  in  writg  of  the  Bishop  (a) :  And  rr  is 
HBY  AGRD  that  if  any  tree  of  these  psnts  shl  reside  oat  of  the 
parish  [district]  for  more  than  12  consecutive  months,  or  if  in 
the  opinion  of  the  Bishop,  rector  [vicar]  &  the  majority  of  tiie 
trees  to  be  signified  by  writg  signed  by  them  he  shall  op^ly 
cease  to  be  a  member  of  the  Church  of  England,  he  shall  cease 
to  be  a  tree :  And  it  is  bby  aord  that  the  power  of  appointg  a 
new  tree  or  new  trees  of  these  psnts  shl  be  exerciseable  by  the 
rector,  [vicar] :  Proyd  that  no  pson  shl  be  capable  of  being 
apptd  a  tree  of  these  psnts  unless  he  be  a  member  of  the 
Church  of  England :  Proyd  always  &  it  is  hby  decld  that 
the  Bishop  shl  have  the  powers  of  a  visitor  over  the  trust 
premes  &  over  the  managemt  &  control  thof,  &  the  sd  rector 
[vicar],  shl  in  all  things  whatsr  pertaing  to  the  sd  trust,  obserYe 
&  carry  out  all  dirons  or  orders  from  time  to  time  made  or  to 
be  made  by  the  sd  Bishop :  And  it  is  hby  aord  that  durg  the 
absence,  disability  or  suspension  from  duty  of  the  rector  [vicar] 
or  the  avoidce  of  the  benefice  all  the  powers  &  authorities 
hby  vested  in  the  rector  [vicar],  except  the  power  of  apptg  a 
new  tree  of  these  psnts,  may  be  exercised  by,  &  that  the  power 
of  apptg  a  new  tree  or  trees  of  these  psnts  may  be  exercised 
with  the  consent  in  writg  of  the  Bishop  by  the  officiatg 
minister,  or  if  there  shl  be  more  than  one  such  minister,  by 

the  principal  oflSciatg  minister,  of  the  Church  of ,  within 

the  sd  parish  [district] :  Proyd  lastly,  that  if  it  shd  be  hrafter 
desired  to  use  the  sd  premes  or  any  pt  thof  for  the  pposes  of  a 
duly  consecrated  church,  it  shl  be  Iful  for  the  trees  hrof  with 
consent  of  the  sd  Bishop  by  deed  executed  by  them  to  revoke  & 
make  void  as  to  all  or  any  pt  of  the  sd  premes  the  trusts  hinbfe 
contd  &  to  convey  the  sd  premes  or  any  pt  thof  to  any  pson  or 
psons  or  corporations  duly  authorised  to  rece  the  same  to  be  held 
for  any  of  the  pposes  of  the  Church  Bldg  Acts.     In  wits,  &c. 


(a)  As  to  the  other  conaent  or  order  required^  see  ante,  p.  563,  note. 
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CONVEYANCE  under  a  Joint  Powbr  of  Appointment  of     pbwj. 
SuttFACE  Lands,  and  of  Minerals  under  other  Lands      ''^"' 
which  were  Besbryed  to  Ike  Vendors  on  Previous 
Sales  of  the  Surface. 

PajbtibSj  a.  &  B.,  vendors,  1 ;  C,  pchaser^  2 :  Whas  by  an  RecitaU. 
indre,  &c.,  or  by  other  assorces,  instrumts,  or  means  subseqt  Title  to 
thto,  divers  messes,  lands,  &  hds,  situate  in  the  parishes  of,  &c.,  ^"^^^^- 

in  the  coy  of  ,  &  commonly  known  as  the este  (of 

wch  the  messes  &  land  descd  in  the  first  pt  of  the  first  schdle 
hto  form  pt),  stand  limd  to  such  uses  as  the  sd  A.  &  B.  shl  by 
deed  jtly  appt,  &  in  default  of  such  apptmt  to  the  use  of  the 
sd  A.  for  his  life  witht  impeachmt  of  waste,  with  remr  to  the  use 
of  the  sd  B.,  his  hrs  &  assns :  And  whas  divers  lands  formg  pt  TiUe  to 

of  the  sd este,  situate  in  the  respive  parishes  of,  &c.,  in  ™''^'**- 

the  sd  coy  of ,  have  from  time  to  time  been  disposed  of  by 

the  sd  A.  &  B.,  by  way  of  sale,  exchange,  or  orwise,  with  an 
exceptn  or  reservon  of  the  coal  &  ironstone  &  other  mines  or 
minis  in  or  under  the  same,  with  rts  of  workg  &  gettg  such 
reserved  mines  or  minis  by  means  of  underground  or  surface 
workgs,  or  by  underground  workgs  only,  &  such  reserved 

mines,  minis  &  rts  remain  subjt  to  the  uses  to  wch  the  sd 

este  is  subjt  as  hinbfe  recited :  And  whas  the  lands  &  hds  so  Reference 
sold  or  disposed  of  with  a  reservon  or  exceptn  of  minis,  are  *°  ^^^"^^^ 
descd  in  the  second  pt  of  the  sd  first  schdle  hto,  in  wch  the 
names  of  the  respive  psons  to  whom  the  same  resply  were 
conveyed  or  disposed  of,  &  the  dates  &  parlars  of  the  respive 
convces  or  assurces  thof  contg  such  reservons  or  exceptns  of 
minis  are  specified :  And  whas  the  lands  descd  in  the  sd  first  and  plan. 
schdle  hto  are  delineated  in  the  map  or  plan  hrunto  annexed, 
in  wch  the  lands  comprd  in  the  first  pt  of  such  schdle  are 

coloured ,  &  the  lands  comprd  in  the  second  pt  thof  are 

coloured :  And  whas  the  sd  A.  &  B.  have  agrd  with  Contract 

the  sd  C.  for  the  absolute  sale  to  him  of  the  fee  simple  &  inhance  ^'^^  ^^^' 
of  the  lands  descd  in  the  first  pt  of  the  sd  first  schdle  hto, 
&  of  the  mines  of  coal  &  ironstone  &  other  mines  &  minis,  so 
reserved  as  afsd  in  or  under  the  lands  descd  in  the  second  pt  of 
such  schdle  for  the  sum  of  £ :  And  whas  it  has  been  agrd  Purchase 
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that  the  whole  of  the  sd  pchase-moy  shl  be  pd  to  the  sd  A.  &B. 
jtly,  &  upon  their  jt  rect :  And  whas  the  sd  B.  has  agrd  to 
enter  mto  such  covt  for  paymt  of  the  succession  duty  [and 
este  duty  if  any],  wch  will  become  payable  on  the  death  of 
the  sd  A.  in  respt  of  the  premes  hby  assured,  as  is  hinafter 
contd :  NOW  THIS  INDRE  WITNETH,  that  in  psuance,4c., 

&  in  conson  of  the  sum  of  £ now  pd  by  the  sd  C.  to  the 

sd  A.  &  B.  (the  rect,  &c.),  they  the  sd  A.  &  B.  as  toiefl  owners, 
in  exercise  of  every  power  or  authority  enablg  them  in  this 
behalf  under  or  by  virtue  of  the  sd  indre  of,  &c.,  or  any  other 
convce  or  assurce  subseqt  thto,  or  any  exception  or  reservon 
contd  in  any  such  convce  or  assurce  or  by  any  other  means 
whatsr,  do  &  each  of  them  doth  hby  appt,  &  as  &  accdg  to 
their  sevl  estes  &  intts,  &  by  way  of  further  assurce  do  &  each 
of  them  doth  hby  grt  &  confirm  unto  the  sd  C,  First,  all  those 
closes  or  peels  of  land,  messes,  tenemts  &  hds  situate,  dx., 
parlarly  descd  in  the  first  pt  of  the  first  schdle  hto,  &  coloured 

in  the  plan  hto  annexed,  includg  all  mines  &  minis  in, 

upon,  or  under  the  same  lands  &  premes,  And  secondly,  all 
THE  coal  &  ironstone,  &,  other  mines  &  minis  whatsr,  whether 
opened  &  in  workg  or  not,  wch  under  or  by  virtue  of  the 
exceptions  or  reservons  contd  in  the  respive  convces  or  aesurces 
mentd  in  the  second  pt  of  the  first  schdle  hto  or  orwise  the  sd 
A.  &  B.  or  eir  of  them  are  or  is  entld  to  or  have  or  has  power 
to  appt  or  dispose  of,  lying  or  being  in  or  under  the  lands  k 
hds  situate,  Ac,  wch  are  parlarly  descd  in  such  second  pt  of 

the  sd  first  schdle,  &  are  coloured in  the  sd  map  or  plan, 

ToGR  WITH  all  such  liberties,  powers,  &  authorities  of  enterg 
upon  the  sd  lands  descd  in  the  second  pt  of  the  sd  first  schdle, 

&  coloured in  the  sd  map  or  plan,  &  searchg  for,  workg, 

gettg,  dressg,  &  carrying  away  the  sd  coal,  ironstone,  &  other 
mines  &  minis,  &  makg  pits  or  shafts,  &  excavatg  &  drivg 
underground  levels,  passages,  adits,  &  headways,  laying  down 
tramways,  other  ways  &  roads  underground,  &  erectg  bldgs, 
engines,  pumps,  machy,  &  works,  &  stackg  or  laying  up  the 
minis  or  refuse  raised  out  of  the  sd  premes,  &  makg  roads  or 
tramways  over  the  surface  of  the  sd  lands  or  any  other  lands 
for  workg,  gettg,  &  carrying  away  the  sd  minis  or  orwise  in  relon 
thto,  as  under  or  by  virtue  of  the  sd  respive  convces  or  assurces 
mentd  in  the  second  pt  of  the  sd  first  schdle  hto  or  orwise,  the 
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sd  A.  &  B.  or  eir  of  them  are  or  is  entled  to  or  have  or  has      pkig. 

power  to  dispose  of.  But  subjt  to  such  liability  as  the  sd  A.  &  B.      

or  eir  of  them  are  or  is  subjt  to  of  makg  compenson  to  the  f^^^^  ^^ 
surface  owners  or  occupiers  of  the  sd  lands  &  premes  descd  in  making 
the  second  pt  of  the  sd  first  schdle,  for  any  damage  or  injury  ^ti^" 
done  or  caused  by  the  exercise  or  use  of  any  of  the  liberties 
&  authorities  afsd,  Toqr  with  all  way-leaves,  water-courses,  General 
rts,  easemts,  &  appurts,  held,  used,  occupied,  or  enjoyed  in 
connon  with  any  of  the  mines  &  minis  hby  assured,  or  for 
workg,  obtaing,  gettg,  or  carrying  away  such  mines  &  minis  or 
the  produce  thof  or  orwise  in  relon  thto :  Habendum  to  (7.  in 
fee,  subjt  to  the  leases  or  agrmts  for  leases  mentd  in  the  sd  first 
schdle  hto,  p.  893  :  Provo  restrictg  liability  of  A.  <k  B,  wnder 
impUed  covtsfor  tide,  p.  411 ;  Govt  by  B.  for  paymt  of  succession 
duty  {and  este  dtUy,  if  any2,  on  death  of  A.,  p.  421 ;  Acknmt 
ii:  undertakg  by  A.  as  to  munimts,  p.  418,  see  p.  511,  note.     In 

WITS,  &c. 

# 

{Schdle  of  peels  in  ttco  ptSy  the  composon  ofwch  is 
indicated  by  the  recitals,^ 

{Schdle  of  Munimts.2 


LXZ. 

GRANT  of  Eight  of  Way.  prim.  lxx. 

Parties,  A.,  grtor,  1 ;  B.  &  C,  grtees,  2.     Recite  the  closg  of  Recitals. 
a  lane  passg  through  lands  of  A.,  under  the  Highway  Act,  5  (66 
Will.  IV.  c.  50,  ss.  84  to  92,  as  amended  by  the  Local  Oovem- 
ment  Act,  1894  (56  dt  57  Vict.  c.  73),  ss.  6,  13,  on  the  applicon 
of  A.,  the  land  being  bounded  as  to  pt  by  a  farm  dt  lands  vested 
in  B.  A  C.  as  devisees  in  trust  under  the  vnll  ofX. :  And  whas  Agree- 
previously  to  the  appUcon  for  the  sd  order  it  was  agrd  by  &  ™®°*' 
betn  the  pties  hto  that  the  sd  A.,  ia  conson  of  the  sd  B:  &  C. 
consentg  to  &  not  opposg  such  appUcon,  shd  exte  &  enter  into 
such  grt  &  covt  to  &  with  them  as  trees  of  the  will  of  the  sd 
X.,  for  securg  a  substituted  rt  of  way  over  the  lands  of  the  sd 
A.,  &  orwise,  as  are  hinafter  contd :  NOW  TfflS  INDRE  Wit- 

K,E. — ^VOL,  I.  P  P  neweth. 


^ 
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paw.  Lzx.  WITNETH  that  in  psuance  of  such  agrmt,  &  for  the  conson 

Qnai.        tdsd,  the  sd  A.,  as  benefl  owner,  doth  hby  grt  onto  the  sd  B.  i 

Bi^t  of      G.  their  hrs  &  asans  (a),  Full  &  free  rt  Sc  liberty  at  all  times 

^^*  hrafter,  continue  09  at  p.  383,  along,  over,  &  upon  a  new  road 

or  lane  made  through  the  lands  of  the  sd  A.,  situate,  &g.,  betn 

the  points  marked,  &c.,  in  the  plan  drawn  in  the  margin  hrof, 

&  the  bridge  over  the  watercourse  as  shown  in  the  sd  plan,  k 

OoTenant     being feet  in  length,  & feet  in  width  (6),  And  the  sd 

A.  doth  hby  covt  with  the  sd  B.  &  C,  their  hrs  k  assns,  that 
he  the  sd  A.,  his  hrs  &  assns,  will  at  his  or  their  own  cost  at 
all  times  hraf  ter,  keep  &  maintain  the  sd  new  lane  or  road  over 
wch  a  rt  of  way  is  hinbfe  grted,  includg  the  sd  bridge  over  the 
ProTiao.  water-course,  in  a  pper  state  of  repair  k  condon:  Pbotv 
ALWATS  that  it  shl  be  Iful  for  the  sd  A.,  his  hrs  &  assns,  to 
place  &  keep  gates  at  the  points  marked,  &c.,  on  the  sd  plan, 
he  &  they  maintaing  such  gates  in  good  repair  &  condon. 
In  wits,  &c.  • 


(a)  If  the  dominant  tenement  does  not  appear  from  the  earlier  part  of 

deed,  insert  "  owners  or  owner  ofilie  dominant  tenement"* 

(b)  As  to  the  importance  of  defining  the  way,  see  Deacon  y.  South  Eadvn 
By.  Co.,  61  L.  T.  877 ;  W.  N.  1889,  79.  The  covenant  in  the  text  impoeei 
a  perpetual  liability  on  A.,  and  his  representatiyes,  which  is  most  inoom- 
yenient.    Sometimes  the  words  foUowing,  "  to  the  intent  80  far  as  the 

law  will  permit  to  bind  the  sd  lands,  &  the  pson  or  psons  from 
time  to  time  entled  to  or  intted  in  the  same,  but  not  so  as  to 
incur  any  psonal  liability  except  for  his  own  acts,"  are  inserted, 

bnt,  as  pointed  out,  ante,  p.  285,  the  assignees  of  A.  are  not  bomid,  and  the 
restriction  of  the  ooyenants  to  A/s  own  acts  may  be  a  little  hard  on  the 
grantees.    Perhaps  the  medium  course  may  be  adopted  of  restrieting  the 

ooyenant  as  to  time  by  saying,  "  durg  the  period  of yiS  from 

the  date  of  these  psnts,"  instead  of  ''  at  all  times  hrafter." 

The  owner  of  the  easement  has  a  right  to  repair  it :  Elph.  Introd.,  12S. 
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CONVEYANCE  of  an  Advowson.     Yarutionb  far  con-      fmo. 

veyance  of  a  Nbxt  Prbsbntation  only^  and  where  the      ; 

Vendor  thereof  is  a  Tenant /or  Life  (c). 

PASTjsSy  A.,  vendor,  1 ;   B.,  pchaeer,  2.    Whas  the  sd  A.  BAdtak. 
is  seised  of  the  advowson  &  perpetual  rt  of  presenton  of  &  Title  of 

to  the  rectory  &  parish  church  of  ,  in  the  coy  of ,  ^•''<^*>"- 

for  an  este  in  fee  simple  in  posson  [for  the  term  of  his  life 
under  the  limons  of  an  indre  of  settlemt  dated,  &c.,  &  made 
<bc.] ;  And  whas  the  sd  A.  has  agrd  with  the  sd  B.  for  the  Agreement 
sale  to  him  of  the  sd  advowson,  or  perpetual  rt  of  presenton  '°'  ■^•• 
[the  first  or  next  turn  or  rt  of  presenton,  if  A.  be  tenant  for 
life,  add  "  if  the  same  shl  become  vacant  during  the  life  of 

the  sd  A.'*]  for  the  sum  of  £ ;    NOW  THIS  INDRE  Wit- 

WITNETH,    canson,   (the     rect,  &c.)  the  sd  A.,  as  benefl  "•^^'*' 
owner,  doth   hby   grt  unto   the    sd  B.,  peels,   advowson,  or  Grant. 
next  presenton,  see  p.   882  ;  If  the  latter,   d  A.   be  tenant  Adrowwn. 
for  life  add,  wch  durg  the  life  of  the  sd  A.  shl  first  or  next  Next  pre- 
happen    after    the    date    of    these    psnts :    Habendum,  for  ■•'»***i®n. 
advowson,  **  Unto  &  to  the  use  of  the  sd  B.,  his  hrs  &  assns," 
for  next  presenton,  *'  Unto  the  sd  B.,  his  exs,  ads,  &  assns." 
In  wits,  &c.  (d) . 

(e)  Am  to  sales  of  adyowsons  and  next  presentations^  see  2  Day.  Free.  pt.  1, 
30^  37 ;  1  Dart,  Y.  &  P.  280 ;  and  the  "  Incumbents'  Besignation  Act,  1871/' 
2  Day.  Prec.  pt.  1,  856 ;  and  as  to  the  law  of  Simony,  see  Phillimore  on 
Eoclesiastical  Law ;  and  see  also  the  report  of  the  Boyal  Commission  on 
Ecclesiastical  Benefices  of  1880,  and  the  evidenee  appended.  As  to  adyow- 
aona  belonging  to  municipal  corporations,  see  the  Municipal  Coiporations 
Act,  1882  (45  &  46  Vict.  c.  60),  ss.  121,  122. 

(<2)  It  is  sometimes  agreed  that  the  render  shall  pay  interest  to  the  As  to  paj- 
purchaser  tiU  a  yacancy ;  see  Sweet  y.  Meredith,  8  Qiff.  610  ;  in  that  case  the  ™eDt  of 
render  was  not  the  incumbent,  but  that  distinction  does  not  seem  to  be  *°**"*'  *"* 
regarded  in  practice ;  see  Eridence  taken  by  the  Boyal  Commission  of  1880.  ^' 

This  payment  may  be  secured  by  a  bond  of  the  yendor,  or  by  his  coyenant, 

"  that  he,  the  sd  A.,  his  hrs,  exs,  or  ads,  will,  from  the  date  of 
these  psnts,  &  in  the  meantime,  until  the  sd  rectory  &  parish 
church  shl  next  become  vacant  \^add,  if  thought  necy,  or  if  the 
psnt  incumbent  of  the  sd  rectory  &  parish  church  shl  be 
appted  to  a  bishopric  &  the  Grown  shl  thrupon  psnt  to  the  sd 
rectory  &  parish  church,  then  until  the  sd  rectory  &  parish 

p  p  2 
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PBIO. 

Lzxn. 


Lxzn. 

CONVEYANCE  of  Glebe  land  by  a  Rector,  with  Conbbnt 
of  the  Patron  and  the  Ecclesiastical  CoioassioNEBS 
under  the  Ecclesiastical  Leasing  AiSts  (a)  to  a  Goumtt 
Council  (6).  Grant  and  Besertation  of  Bights 
of  Way. 

Parties,  A.,  *'  rector  of  the   rectory  &  parish  church  of 
— ,  in  the  coy  of ,"  1 ;  B.,  "  patron  of  the  sd  rectory," 
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chorch  shl  become  vacant  for  the  second  time  after  the  date  of 
these  psnts,]  pay,"  &c. 

Sometimes  the  porohase-money  is  invested  in  the  names  of  tmstees  upon 
tmata  for  investment  and  payment  of  the  income  to  the  porchaaer  nntil  the 
ocoQzrence  of  a  yacancy>  and  subject  thereto  in  tmst  for  the  Tendor. 

(a)  The  conveyance  in  this  case  is  made  under  the  Acts  which  have  titf 
above  misleading  short  title,  namely,  6  &  6  Vict.  c.  106  (1842) ;  21  A  22 
Yiot.  c.  67  (1858) ;  and  28  &  20  Vict.  c.  67  (the  latter  relating  only  to  sakB 
for  perpetual  chief  rents).  The  authority  to  sell  is  given  by  ^  Act  of 
1868,  s.  1.  As  to  the  consents  necessary,  see  the  Act  of  1842,  b,20  ti  tag., 
and  the  Act  of  1868,  s.  1.  As  to  the  payment  of  the  purchase-money,  see 
the  Act  of  1868,  s.  2.  The  execution  of  the  conveyance  by  the  neoessaiy 
consenting  parties  is  conclusive  that  the  Acts  have  been  complied  with* 
see  the  Act  of  1842,  s.  7.  By  the  Act  of  1868,  s.  1,  three  months'  notioe  was 
to  be  given  to  the  bishop,  but  the  Glebe  Lands  Act,  1888,  b.  11,  subetitiites 
for  this  the  notice  prescribed  by  the  rules  under  that  Act ;  see  Statatocy 
Rules  and  Orders,  1892,  tit.  "  Benefice."  The  Act  of  1S58,  by  a.  6  ezoepfcad 
out  of  its  operation  lands  capable  of  being  sold  under  14  &  15  Yict  c  104 
(extended  by  24  &  25  Vict.  c.  105,  s.  8,  to  rectors  and  vicars),  i.s.,  lands  iiilr 
ject  to  leases  renewable  under  the  old  practice,  but  as  that  Act  must  be 
almost  spent  the  exception  is  unimportant.  See  also  the  provisions  in  s.  3  of 
24  &  26  Vict.  c.  105,  giving  to  incumbents  all  the  powers  of  sale,  Ac, 
possessed  by  any  Ecclesiastical  Corporation  under  any  Act  in  force. 

The  Glebe  Lands  Act,  1888  (51  &.  52  Vict.  c.  20),  has  created  a  new  mode 
of  procedure  for  the  sale  of  glebe  lands  under  the  sanction  of  the  Land 
Commissioners  (now  the  Board  of  Agriculture)  in  lieu  of  the  Eoclesiastieal 
Conmiissioners,  and  with  an  enlarged  range  of  investment  for  the  purchase- 
money  ;  but  by  s.  11  the  powers  of  sale  under  the  Ecclesiastical  Leasing  Acti 
are  kept  alive ;  and  by  s.  5,  the  Act  is  not  to  apply  to  land  subject  to  a  lease 
for  originally  more  than  21  years,  or  where  the  rent  is  less  than  two-thirds 
the  full  value.  If  the  sale  were  made  under  that  Act  the  Board  of  Agri- 
culture would  not  be  made  parties,  but  the  order  of  the  Board  sanctioning 
the  sale  would  be  recited. 

(b)  See  the  Local  Government  (England  and  Wales)  Act,  1888  (61  &  fiS 
Vict.  0.  41),  s.  65,  giving  power  to  acquire  land,  and  incorporating  tiie 
provisions  of  ss.  176, 177,  and  178  of  the  Public  Health  Act»  1876;  a  79, 
Bub-s.  (1),  as  to  the  corporate  name,  and  dispensing  with  a  lioeaoe  in 
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2;    the  EcdesiaBtical  Gonmirs    for    England,  8;   the  Coy      pum. 

Council  of  the  administrative  coy  of  (hinafter  called     ""^ 

the  Coy  Conncil),  4.     Recite  seisin  of  rector :   And  whab  it  Agreement 
has  be^i  made  to  appear  to  the  satisfon  of  the  sd  Commrs,  ^  ■^** 
that  the  sd  pee  of  land  may  to  the  permanent  advantage  of 
the  este  &  endoVmts  belonging  to  the  sd  rectory,  be  sold 
for  the  sum  &  in  mner  hinafter  mentd:   And  whas  at  a 

meetg  of  the  Coy  Council  held  on  the  day  of  it 

was  resolved  on  the  recommendon  of   the  main  roads  & 

bridges  committee  that  a  sum  not  exceedg  £ shd  be 

grted  out  of  the  coy  fund  to  enable  the  sd  committee  to 
pchase  the  sd  pee  of  land.  And  whas  the  sd  A.,  with  the 
consent  of  the  sd  B.,  as  patron  of  the  sd  rectory,  &  with  the 
approval  of  the  sd  Commrs,  has  agrd  to  sell  &  the  Coy 
Council  has  agrd  to  pchase,  the  fee  simple  in  posson  of  the 
sd  pee  of  land,  togr  with  the  rt  of  way  hby  grted  over  other 
pts  of  the  glebe  lands  of  the  sd  rectory,  free  from  all  chges 
&  incumbces,  but  subjt  to  such  reservon  as  is  hinafter  contd, 

at  the  price  of  £ :  And  whas  due  notice  of  the  sd  pro-  Notice 

posed  sale  was  given  to  the  Et  Revd  Lord  Bishop  of  BiSop. 

,  on  the  day  of  last :   NOW  THIS  INDRE  Wit- 

WITNETH  that  m  psuance  of  the  sd  agrmt,  &  in  conson  "***^- 

of  the  sum  of  £ pd  by  the  treasurer  of  the  sd  coy  out  of 

the  coy  fund  to  the  acct  of  the  Ecclesiastical  Gommrs  at  the 
Bank  of  England,  as  directed  by  the  sd  Ecclesiastical 
Commrs  in  that  behalf  (the  paymt  of  wch  sd  sum  is  intd  to 
be  acknowed  by  a  mem  indorsed  on  these  psnts  (c),  & 
the  paymt  whof  the  sd  Commrs  do  hby  acknowe,  the  sd  A., 
with  the  consent  (hby  testified)  of  the  sd  B.,  as  patron  of 
the  sd  rectory  of  ,  &   also  with    the    approval  (hby 


mortmain ;  a.  79,  sub-s.  (3),  incorporating  the  various  enactments  relative 
to  the  acquisition  of  land  on  behalf  of  County'  or  Quarter  Sessions  or 
Jurtioes ;  and  s.  80,  as  to  payments  out  of  the  County  Fund.  See  also  as  to 
dweUings  for  the  working  classes,  the  Housing  of  the  Working  Classes  Act, 
1890  (53  &  54  Vict.  o.  70)  ;  as  to  allotments,  the  Allotments  Acts,  1887  and 
1890,  the  SmaU  Holdings  Act,  1892  (55  &  56  Vict.  c.  31) ;  and  as  to  the 
acquisition  of  land  for  volunteer  corps,  the  Military  Lands  Act,  1892  (55  & 
56  Vict,  c  48).  If  the  purpose  for  which  the  land  is  acquired  amounts  to  a 
"  charitable  use,"  the  requirements  of  Part  II.  of  the  Mortmain  Act,  1888 
(51  &  52  Vict.'c.  42),  as  to  enrolment  and  otherwise,  must  be  complied  with. 
(e)  See  p.  875,  note. 
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FBM, 

uutn. 
Onnt 


Haben- 
dam. 


testified)  of  the  sd  EcclesiaBtical  Cominrs,  &  in  psnanoe  of 
the  power  or  authority  in  that  behalf  given  to  him  by  the 
Ecclesiastical  Leasing  Acts,  &  of  every  other  power  or 
authority  enablg  him  in  this  behalf  doth  hby  grt  unto  the 
Coy  Council,  pceUy  p.  877,  Toob  with,  rt  of  tray,  p.  888 : 
ReseTvon  to  ''the  sd  A.,  his  succors  &  assns,"  of  rt  of  way, 
p.  890 :  To  HOLD  the  same  Unto  &  to  the  use  of  the  Coy 
Council,  their  succors  &  assns,  Subjt  to  the  reservon  hinbfe 
contd,  &  also  subjt  to  the  tithe  commuton  rent-chge  (if  any), 
&  to  all  other  (if  any)  duties,  paymts,  &  obligons,  eccle- 
siastical &  civil,  chged  upon  or  payable  out  of  the  sd  premea 
hby  grted,  &  to  all  rts  of  way  &  easemts  (if  any)  affectg  the 
same ;  Covt  by  A,  agst  incumbces,  p.  406  (a).    In  wits.  Sec* 


PRXO. 
LXXIII. 


Becitals. 

Title  to 
nvenioii. 

LeAwfor 
Utw. 

Bererrion 
Tested  in 
BecletiM- 
tical  Oom- 
minionen. 


TiXXTTT. 

CONYEYANCE  by  the  Ecclesiastical  CoMMissioNBBfi 
of  the  BsTERsioN  of  Lands  and  Tithe  Beht- 
CHABOE  on  other  lands  Expectant  on  a  Leasb  for 
Lives  (6). 

PABTiESy  The  Ecclesiastical  Commrs  for  England,  1;  A. 
&  B.,  the  holders  of  the  lease  for  lives,  2 ;  C,  pchaser,  8. 
Whas  the  pees  of  land,  tithe  rent-chge  or  rent-chges,  &  hds 
hinafter  mentd  were  formerly  pt    of  the    possons   of   the 

Archbishop  [Bishop]  of  in  rt  of  his  See ;  Recite  lease 

for  lives  of  lands  d  tithes  on  other  lands;  And  whas  by 
virtue  of  the  sevl  Acts  of  Parliamt  relatg  to  the  sd  Eccle- 
siastical Commrs,  &  of  an  Order  of  her  Majesty  in  Council, 
dated,  &c.,  &  duly  published  in  the  London  Gazette  on  the 

day  of ,  ratifying  a  scheme  of  the  sd  Ecclesiastical 

Commrs  thrin  recited  or  refd  to,  the  revon  of  the  sd  pees  of 
land,  tithe  rent-chge,  &  premes,  comprd  in  the  sd  lease  of, 
&c.,  &  the  rent  reserved  by  the  same  lease  became  vested  in 


(a)  See  p.  899,  note.    Incumbents  selling  under  the  above  Acts  do  not 
nsnallj  give  ooyenants  for  title. 

(b)  See  the  Acts  referred  to  in  2  Dar.  Free.,  pt.  1,  p.  460,  note;  and 
Phillimore  on  Ecclesiastical  Law,  pp.  1668  si  uq. 
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the  sd  EccleeiaBtical  Gommrs  for  the  pposes  of  the  sd  Acts :      fbm. 
And  whab  the  sd  Conmirs,  in  pBuance  of  the  sd  Acts  of     ^^^^^ 
Farliamt,  prepared  &  laid  before  her  Majesty  in  Coimcil  SelMn«* 
a  scheme  dated,  &c.,  &  thby  recommended  &  proposed,  &c., 
recite  scheme  authoring  the  Commrs  to  dispose  of  the  estes  of 
the  See  with  the  consent  of  the  respive  holders ;  And  whas  the  Content, 
sd  last-mentd  scheme  was  by  an  Order  of  her  Majesty  in  scheme. 
Council  dated,  &c.,  &  published  in  the  London  Gazette  of, 
&c.,  duly  ratified  &  made  effectual  in  law ;  And  whas  the  sd  Contract 
Ecclesiastical  Gommrs,  in  psuance  of  their  sd  Acts,  &  the 
sd  recited  scheme  &  Order  in  Gouncil,  dated  resply,  &c., 
have  with  the  consent  (hby  testified)   of  the  sd  A.  &  B., 
agrd  with  the  sd  G.  for  the  sale  to  him  of  the  revon,  este, 
&  intt  of  the  sd  Gommrs  in  the  sd  lands,  tithe  rent-chge,  & 
premes  comprd  in  or  subjt  to  the  sd  lease,  subjt  as  hinafter 

mentd,  for  the  sum  of  £ ,  being  the  conson  wch  upon 

due  calculon  &  inquiry  has  appeared  to  the  sd  Gommrs  to 
be  just  &  reasble :   NOW  THIS  INDEE  WITNETH  that  Wit- 
in  psuance  of  the  sd  agrmt,  &  in  conson  of  the  sum  of  "^"^ 

£ ,  now  pd  by  the  sd  G.  to  the  acct  of  the  Ecclesiastical 

Commrs  at  the  Bank  of  England,  as  directed  by  the   sd 
Gommrs  in  that  behalf  (the  rect  of  wch  sd  sum  is  intd  to  be 
acknowed  by  a  mem  endorsed  on  these  psnts  &  the  paymt  Onut. 
whof  the  sd  Gommrs  do  also  hby  acknowe).  They,  the  sd 
Ecclesiastical  Gommrs  for  England,  in  psuance  of  the  sd 

Order  in  Gouncil  of  the day  of ,  &  of  every  or  any 

other  power  or  authority  enablg  them  in  this  behalf,  Sc  as 
&  accdg  to  their  revon,  este,  &  intt,  &  with  the  consent  (hby 
testified)  of  the  sd  A.  &  B.  as  the  psns  in  whom  the  sd  lease 
is  now  legally  vested,  do  hby  grt  unto  the  sd  G.,  All  that 
the  revon  in  fee  simple  expectant  upon  the  determinon 
of  the  hinbfe  recited  lease  &  all  other  the  este  &  intt  (if 
any)  of  the  sd  Ecclesiastical  Gommrs  of  &  in,  1st,  All  thosb  PwoeU. 
pees  or  peels  of  land,  &c.,  &  2ndly,  All  that  or  those  the 

sd  tithe  commuton  rent-chge  or  rent-chges,  amtg  to  £ 

p.a.,  arisg  or  payable  in  respt  of  the  lands  in  the  parish 

of  ,  in  the  coy  of  ,  wch  are  parlarly  mentd  or 

descd  in  the  schdle  hto,  but  variable  accdg  to  the  provons 
of  the  Acts,  for  the  commuton  of  tithes,  togr  with  all  powers, 
rts,  &  remedies,  for  the  recovery  of  such  rent-chge  or  rent- 
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pRBc.      chgea :   Habendum  to  C.  in  fee,  p.  895,  Subjt  to  all  rts  of 

^!^''     way  &  other  easemts,  &  subjt  to  &  ohged  with  all  tithes  or 

Habtn.       ront-chges  payable  in  lieu  thof ,  &  all  rates,  taxes,  chges,  & 

outgoings  whatsr  by  law  affectg  the  same  resply :  Govt  by  Eeck- 

siastical  CommrB  agst  incumbceSf  see  p.  560,  note.    In  wits,  &c. 


LXXIV. 

pRBo.  ASSIGNMENT  of  Ghabob  in  respect  of  Bbdbembd 


LZXIT. 


Land  Tax  (a). 


Bedtaia.         PASTiBSf  A.,  vendor,  1 ;  B.,  pchaser,  2.    Whas  by  a  certfe 

Certifioate    bearg  date,  &c.,  under  the  respive  hands  &  seals  of  two  of  the 

jfoS!^*"^  Commrs  appted  for  the  pposes  of  the  Act  42  Geo.  8,  c.  116, 

the  sd  Commrs  certified  that  they  had  agrd  with  X.  for  the 

redmon  by  him  of  £ land  tax,  being  the  land  tax  chged 

upon  a  messe,  &c.,  assessed  in  the  land  tax  assessmt  of  the  sd 
parish  as  thrin  mentd  (wch  premes  were  held  by  the  sd  X.  as 
benefl  lessee  for  a  certn  term  of  yrs  thrin)  &  the  conson  for 
such  pchase  was  stated  by  an  endorsemt  on  the  sd  certfe  to  be 

the  sum  of  £ :  And  whas  the  sd  sum  of  £ was  duly 

pd  by  the  sd  X.  in  psuance  of  the  sd  contract  as  appears  by 

the  certfe  of  the  Deputy  Recr-Genl  of  the  coy  of endorsed 

on  the  sd  certfe,  &  the  sd  certfe  was  duly  registd  psuant  to  the 
dirons  of  the  sd  Act,  &  the  sd  premes  thrupon  became  wholly 
freed  &  exonerated  from  the  land  tax  &  chgeable  with  the  sum 

of  £ ,  being  the  amt  of  the  moys  pd  by  the  sd  X.  as  the 

conson  for  the  redmon  of  the  sd  land  tax,  &  with  the  paymt 

of  the  yrly  sum  of  £ ,  being  the  amt  of  the  land  tax 

redeemed,  by  way  of  intt  thron  for  the  benefit  of  the  sd  X, 

his  exs,  ads,  &  assns :  Recite  devolon  of  chge  in  respt  of  re- 

Agree-        deemed  la/nd  tax  to  A,;  And  whas  the  sd  A.  has  agrd  with  the 

™*°*'         sd  B.  for  the  absolute  sale  to  him  of  the  sd  sum  of  £ 

chgeable  on  the  sd  messe  &  premes  togr  with  the  sd  jrly  sum 
of  £ ,  payable  by  way  of  intt  thron  as  afsd  &  all  benefit 

As  to  the  (a)  The  redemption  of  the  land  tax  in  the  case  in  the  text  was  efEected 
redemption  ^^^^y  42  Geo.  3,  c.  116.  Now  it  is  effected  under  63  Geo.  3,  c.  123 ;  see 
^2  Boordin  on  Land  Tax. 
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under  the  sd  recited  contract  for  the  sum  of  £ :  NOW      p*m. 

THIS  INDEE  WITNETH  that  in  psuance,  &c.,  &  in  conson,     "!!^' 
&c.  (the  rect,  &c.)  the  sd  A.,  as  benefl  owner,  doth  hby  grt  &  Aatdgn- 

assn  unto  the  sd  B.    All  that  the  sd  sum  of  £ with  wch  "*"  ' 

the  sd  messe  &  premes  became  chgeable  for  the  benefit  of  the 
sd  X.,  his  exs,  ads,  &  assns  as  hinbfe  is  mentd  &  also  the  sd 

yrly  sum  of  £ payable  by  way  of  intt  for  the  sd  sum  of 

£ as  afsd  &  all  future  paymts  thof  togr  with  the  sd 

recited  contract  for  redmon  of  the  sd  land  tax  &  the  full 
benefit  thof  To  hold  the  same  unto  the  sd  B.,  his  exs,  ads,  & 
assns.    In  wits,  &c. 


LXXV. 

ASSIGNMENT  of  the  Goodwill  and  Plant  of  a  Business      puo. 
by    Partnbbs,  and    of  Leaseholds  vested    in    one      ^^^' 
Partner   in    Trust  for  the    Firm.    Covenants  by 
Vendors  Not  to  Garry  on  Business  (6),  and  by  the 
Purchaser  to  pay  a  Share  of  the  Gross   Beceifts 
during  a  limited  time  to  the  Vendors. 

Parties,  A.  &  B.,  vendors  (hinafter  called  the  vendors),  1 ; 
C,  pchaser  (hinafter  called  the  pchaser),  2.    Recite  lease  to  A.,  Recitals. 
p.  857  :  And  whas  the  vendors  have  for  some  time  past  carried 

on  the  business  of in  the  sd  messe  &  premes  comprd  in  BosineBs. 

the  sd  lease  as  coptners,  &  the  sd  messe  &  premes  are  ptnp 
ppty,  although  no  formal  assnmt  or  declon  of  trust  thof  has 
been  exted  by  the  sd  A. :  And  whas  the  vendors  are  also  entled  Title  to 
to  certn  fixed  &  movable  machy  &  plant,  utensils,  materials  p^*>  *^ 
for  manufacture,  manufactured  goods,  stk-in-trade,  chattels, 
&  fixtures,  used  in  their  sd  business  [wch  are  specified  in  the 
first  schdle  hto,  or,  in  an  inventory  signed  by  the  sd  pties]  & 
are  also  entled  to  certn  book  debts  [the  parlars  whof  are 
specified  in  the  second  schdle  hto,  or,  "in  the  books  of  acct  of 
the  sd  business  "]  &  have  also  entd  into  or  are  entled  to  the 

(b)  As  to  ooTenantB  of  this  nature,  see  p.  80,  xiote>  and  Lindley  on  Pait- 
~  ip,  p.  488  §t  seq.,  and  oases  there  referred  to. 
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Aaaign- 
ment  of 
goodwill, 


As  to 

stamp  duty 
on  sale  of 
goodwill. 


benefit  of  ceriai  contracts  &  orders  [wch  are  mentd  in  the 
third  Bchdle  hto,  or,  *'  appear  in  the  books  of  the  sd  bnsi- 
neis  "]  for  the  sapply  of  goods  manafactured  or  sold  by  them; 
[And  whas  the  vendors  are  entled  to  the  sd  business  &  ptnp 
ppty  in  the  shares  foUg,  namely,  the  sd  A.  to  three  eql  fourth 
pts  thof ,  &  the  sd  B.  to  the  remaing  fourth  pt  thof| :  And 
WHAS  the  vendors  have  agrd  with  the  pchaser  for  the  sale  to 
him  of  the  (a)  goodwill  of  the  sd  business,  togr  with  the  sd 
messe,  machy,  plant,  utensils,  materials  for  manufacture, 
manufactured  goods,  stk-in-trade,  chattels,  fixtures,  &  hock 
debts,  &  the  benefit  of  the  sd  contracts  &  orders,  for  the  sum 

of  £ ,  &  such  share  of  the  gross  eamgs  &  recta  in  respt  of 

the  sd  business  as  is  hinaf  ter  covted  to  be  pd  by  the  pchaser : 
And  whas  it  has  been  also  agrd  that  the  assnmt  to  be  exted 
for  the  ppose  of  carrying  out  the  sd  sale  shl  contain  the  covts 
&  provons  hinafter  expd :  NOW  THIS  INDRE  WTTNETH, 
that  in  psuance,  &c.,  consan  (the  rect,  &c.)>  &  of  the  covt  by 
the  pchaser  hinafter  contd,  the  vendors  as  benefit  owners,  accdg 
to  the  respive  estes  &  intts,  legal  or  equitable,  to  wch  they  are 
resply  entled  in  the  sd  leasehd  premes  as  hinbfe  recited,  &  all 
other,  if  any,  their  respive  estes  or  intts  thrin,  do  resply  hby 
assn  unto  the  pchaser,  complete  the  assnment  of  the  leasehds, 
**  &  the  fixed  machy  &  fixtures  in  &  upon  the  sd  premes,"  (t 
habendum  as  in  Precedent  vii. :  AND  THIS  INDBE  ALSO 
WITNETH,  &c.,  they,  the  vendors,  as  benefit  owners,  accdg  to 
the  respive  estes  &  intts  to  wch  they  are  resply  entled  as 
hinbfe  appears,  &  all  other,  if  any,  their  respive  estes  or  intts 
thrin,  do  resply  hby  assn  unto  the  pchaser,  All  that  the 
goodwill,  intt,  &  connon  of  them,  the  vendors,  &  each  of  them, 

(a)  As  to  goodwill,  see  p.  383,  note  (c). 

(6)  GoodwiU  is  "  property  "  within  the  Stamp  Act  (PotUr  ▼.  Commisgumen, 
^e.,  10  Ezch.  147);  and  not  being  "goods"  within  the  exception  is  the 
Stamp  Aet,  1S91,  referred  to  above,  p.  334,  note,  the  assignment  thereof 
(if  there  is  no  preliminary  contract  so  stamped)  is  chargeable  with  ad 
vdl<yrem  dnty  as  a  conveyance;  and  if  the  purchaser  takes  upon  himself 
and  indemnifies  the  vendor  against  the  debts,  additional  da^  would  be 
payable  on  the  amount  of  the  debts  as  part  of  the  consideration  under  a  57 
of  the  Act  of  1891.  A  mere  contract  for  the  sale  of  a  goodwiU  on  certain 
conditions  precedent  being  fulfiUed  was  not  chargeable  as  a  transfer 
{Commissionsrs,  ^e.  v.  Angus,  23  Q.  B.  D.  679) ;  but  now,  if  there  is  a 
preliminary  contract,  the  ad  valorem  duty  is,  under  s.  59  of  the  Act  of  1891, 
imposed  on  the  contract.    As  the  important  matter  as  regards  the  goodwill 
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o^  in,  &  concemg  the  ad  business  of ,  &,  also  all  the  sd      pbbo. 

movable  machy.  plant,  utensils,  materials  for  manufacture.      ^ 
manufactured  goods,  stk-ia-trade,  chattels,  &  book  debts,  & 
also  their  respive  intts  in  &  under  the  sd  contracts  &  orders, 
Power  ofaUy^  p.  426  (c) :  To  hold  the  same  Unto  the  pchaser, 
his  exs,  ads,  &  assns,  absolutely  :  Govt  by  the  pchaser  ivith  the  Ooreiiaiit 
vendors,  their  exs,  ads,  &  assns,  &  septely  with  each  of  them,  ^^  ^j,^^ 
his  exs,  ads,  &  assns,  that  he,  the  pchaser,  will  carry  on  (e)  <^  fs^ 

the  business  of in  the  sd  messe  &  premes  first  hinbfe  (d).  ^ 

assned  for  &  during  the  term  of yrs  from  the  date  of 

these  psnts,  if  he,  the  pchaser,  &  eir  of  them,  the  vendors,  shl 
so  long  live,  &  further  will  pay  to  the  vendors,  or  the  survor 
of  them,  for  &  in  respt  of  each  of  the  successive  yrs  endg  on 

the day  of ,  of  the  sd  term  of yrs,  if  the 

pchaser,  &  also  the  vendors,  or  one  of  them,  shl  be  livg  at  the 

end  of  each  respive  yr,  one  eql pt  of  the  gross  eamgs  & 

lects  in  respt  of  the  sd  business,  witht  any  dedon  whatsr 
except  the  rent  payable  under  the  sd  indre  of  lease,  such  one 

eql pt  to  be  pd  on  or  bfe  the day  of next  after 

the  end  of  the  yr  ia  respt  of  wch  it  shl  become  due  as  afsd : 
PaovD  ALWAYS  &  it  is  hby  agrd  &  decld  that  ia  case  the  sd  Proviso  in 
gross  eamgs  &  rects  in  respt  of  the  sd  business,  witht  any  ^"^ 
dedon  save  as  afsd,  in  any  yr  of  the  sd  last  mentd  term,  shl  ^^.*p^ 

be  less  than  the  sum  of  £ ,  then  the  pchaser  shl  not  be 

required 'to  make  any  paymt  in  respt  of  such  yr:  Jt  d-  sevl  CoTenant 

cofDtaats  of  the  vendor's  oovenantB,  it  was  formerly  the  pzaotice  to  save  the 
duty  on  the  value  of  the  goodwill  (where  material)  by  omitting  it  from  the 
assignment  and  apportioning  the  purchase-money^  leaving  the  matter  to 
rest  on  the  preliminary  contract  and  the  covenants  (if  any)  in  the  assign- 
ment. This  expedient,  however,  cannot  now  be  had  recourse  to,  and  the 
only  way  of  escaping  payment  of  the  duty  is  to  dispense  with  the  contract^ 
the  purchaser  taking  merely  a  receipt  for  the  purchase-money  and  a  deed  of 
covenants  (if  required) ;  care  being  taken  that  the  receipt  and  accompanying 
deed  do  not  contain  any  recitals  or  statement  which  might  operate  in  law  as 
a  tainsfer  or  contract  so  as  to  be  chargeable.  See  p.  681,  note.  Query, 
however,  whether,  if  the  goodwill  attaches  to  the  land,  the  increase  in  the 
value  of  the  land  which  is  attributable  to  the  goodwill,  can  be  severed  for 
tiie  purpose  of  the  conveyance;  see  Commissionert  of  Inland  Bevenue  v. 
Angw,  per  Lindley,  L.  J.,  23  Q.  B.  D.  594,  597. 

(e)  As  to  making  this  power  irrevocable,  see  p.  180,  note. 

(d)  See  the  Partnership  Act,  1890  (53  &  54  Vict.  o.  89),  s.  2  (2),  (8)  (•), 
1.3. 

(e)  See  Melntyrt  v.  Belcher,  14  C.  B.  N.  S.  664. 
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PRBO. 

LXZT. 

not  to 

reroke 

powen. 


Notio 
cany  on 
trade  (a). 


To  intro- 
dace  pnr- 
chaaer  to 
customen. 


Vendors  to 
have  access 
to  books. 


Purchaser 
to  in- 


covts  hy  the  rendors  that  they,  the  vendors,  will  not,  nor  will 
eir  of  them,  or  the  exs  or  ads  of  eir  of  them,  revoke  any  of  the 
powers  or  authorities  hinbf e  given  to  the  pchaser,  his  exs,  ads, 
or  assns,  or  rece  or  rele  any  of  the  debts  hby  assned,  or  rece 
any  moy  or  goods  wch  may  become  receivable  mider  any  of 
the  contracts  or  orders,  the  benefit  whof  is  hinbfe  assned,  or 
rele  any  of  such  contracts  or  orders :  And  fubthbr,  that  they, 
the  vendors,  will  not,  nor  will  eir  of  them,  nor  will  the  wife  or 
widow  of  eir  of  them  (6),  at  any  time  or  times  hrafter  [daring 

the  term  of yrs  from  the  date  of  these  psnts],  eir  alone  or 

jtly,  or  in  ptnp  with  any  other  pson  or  psons  whomsr,  directly 
or  indirectly,  eir  by  themselves  or  himself,  or  as  agents  or  agent 
or  orwise,  carry  on,  manage,  or  be  concerned,  engaged,  or 

intted  in  the  business  of ,  within  miles  [measured 

along  the  highway]  from afsd  [in  any  pt  of  the  United 

Kingdom]  [&  will  not  authorise  their  or  his  name,  or  the 

name  of  the  sd  firm  of ,  to  be  used  in  any  way  for  the 

ppose  of  any  such  business  in  any  pt  of  the  United  Kingdom 
by  any  pson  or  psons  other  than  the  pchaser,  his  exs,  ads,  k 
assns  (c)] :  [And  furthbb,  that  the  sd  B.  will,  at  all  reasble 

times  durg  the  space  of months  from  the  date  of  these 

psnts,  in  case  he  shl  so  long  live,  at  the  reqt  &  at  the  expse  of 
the  pchaser  [accompany  him  &]  introduce  him  to  the 
customers,  agents,  ppals,  &  correspondents  of  the  vendors  in 
their  sd  business,  &  use  his  utmost  reasble  endeavours  to 
secure  to  the  pchaser  the  full  benefit  &  advantage  of  the 
connon  of  them,  the  vendors,  in  the  sd  business]:  [Pbotd 

ALWAYS  that  the  sd  B.  shl  not  be  bound  to  go  more  than 

miles  from afsd,  or  to  attend  psonally  at  the  offices  of  the 

sd  business  for  the  pposes  last  afsd] :  {If  the  outstandg  book 
debts  are  retained  by  the  vendors  thefollg  clause  may  be  inserted: 
Pbovd  always,  that  the  vendors,  their  exs  or  ads,  shl  be  entled 
to  use  the  offices  of  the  business,  &  to  have  access  thto,  &  to 
the  books  &  accts  thof ,  so  long  &  to  such  extent  as  may  be 
necy  for  gettg  in  the  outstandg  book  debts  due  &  owg  to  them, 
&  for  windg  up  their  business  genlly :]  Govt  by  the  pchaser 

(a)  Compare  bond  for  this  pnipoae,  p.  219. 

(b)  Smith  v.  Hancock,  [1894]  2  Ch.  877. 

(e)  As  to  the  right  of  the  pnrohaser  to  use  the  rendor's  name,  see  Ltvy  ▼. 
Walkwr,  10  Ch.  D.  436;  Thynne  ▼.  Shove,  45  Ch.  D.  577. 
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with  vendors^  <t  with  each  of  therriy  for  indemnity  agst  rent  <t      PBsa 
covtB  of  lease,  p.  419 :  And  that  the  pchaser,  his  hrs,  exs,  or      ""^' 
ads,  will  at  all  times  keep  the  vendors,  &  each  of  them,  &  demnify 
their  respive  hrs,  exs,  &  ads,  indemnified  in  respt  of  the  sd  against 
contracts  or  orders,  the  benefit  whof  is  hby  assned,  &  agst  all  J^°*'  *®'» 
pcdgs,  costs,  damages,  claims,  demands,  &  liabiUty  by  reason  bnaches  of 
of  tiie  non-pformce  or  non-exon  of  the  sd  sevl  contracts  or  *^°*'***- 
orders :   [And  the  pchaser  doth  hby  bind  himself  to  the  not  to  use 

vendors  resply  &  their  respive  exs  &  ads  in  the  sum  of  £ ""I"  ®' 

as  ascertained  &  liquidated  damages  that,  in  carrying  on  the 
sd  business,  the  pchaser,  his  exs  or  ads,  or  his  firm  or  his  or 
their  assns,  will  not  trade  in  or  make  use  of  the  names  of  the 
vendors  or  eir  of  them,  or  the  name  of  their  sd  firm,  or  let  any 
of  such  names  appear  on  any  invoice,  labels,  or  trade-marks, 
or  in  any  other  way  connected  with  the  sd  business :  Pbovd 
aIjWats  that  the  pchaser,  his  exs  or  ads,  &c.,  shl  be  at  Uberty 
at  all  times  hrafter  &  for  all  pposes  connected  with  the  sd 
business,  to  use  &  employ  after  his  or  their  own  name  or 

names  the  words  "  succors  to ,"  &  for  the  period  of  twelve 

calr  months  from  the  date  of  these  psnts  to  retain  the  name 

of  the  sd  firm  of on  the  labels  as  the  same  now  appears.] 

In  wits,  &c.  (d). 

IThe  Schdles.^ 


LXXVI. 

CONVEYANCE  by  a  Subvivino  Partner  and  Executors      prkj. 
and  Devisees  in  trust  of  a  deceased  partner  of  Free-     '^^'' 
HOLD  and  Leasehold   Buildinos,  Machinery,  and 
fixed  Plant,  in  connection  with  the  sale  of  a  Business 
including  Trade  Marks  (e),  as  a  Going  Concern  to 
a  Limited    Company   who    assume   the    Debts   and 


(d)  For  the  protectioii  of  the  purchaser,  notioe  of  the  transfer  should  be 
giTen  to  the  parties  to  the  confenots  and  orders,  and  to  the  debtors  whose 
debts  are  assigned. 

(«)  As  to  trade-marks,  see  p.  832,  note. 
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puo.  Liabilities.    Thb  Legal  Estate  in  Pabt  of  the  Pbo- 


LXXTI. 


PEBTY  being  in  One  of  the  Pabtnebs. 


Partjes,  a.,  continuing  ptner^  1 ;  B.  &  C,  exs  dt  deviseet  in 

trust  ofdeced  ptner,  2  ;  The Co  (hinafter  called  the  Co), 

Sadtais.      8.    Whas  X.  late  of deced,  for  some  time  prior  to  his  deoe 

Btumav      carried  on  the  business  of at in  ptnp  with  the  ad  A., 

Title  to       ^uider  the  firm  of  :  Recite  mil  of  X.,  death  dt  probate, 

hxmatfM  p.  865  :  And  WHAS  the  sd  business  has  been  carried  on  upon 
J^^^^^^Hwte.  certn  messes,  bldgs,  &  land  ptly  of  freehd  &  ptly  of  leasehd 
tenure,  the  parlars  whof  appear  from  the  recitals  next  hinafter 
contd,  &  the  sd  ptnp  was  also  entled  to  certn  fixed  &  movable 
machy,  plant,  &  effects  employed  in  or  for  the  pposes  of  the  sd 
business  &  to  certn  trade-marks  the  registered  nos.  whof  are 

Formation    ;  RecitoU  08  to  titles  tofreehds  dt  leasehds ;  And  whas  the 

pmiy.  '       Go  was  formed  &  registered  as  a  Go  limd  by  shares  in  the 

month  of for  the  ppose  (among  other  things)  of  acqnirg 

Agreement  &  carrying  on  &  workg  the  sd  business ;  And  whas  the  sd  A. 
with  the  concurrce  of  the  sd  B.  &  G.  as  exs  &  trees  of  the  will  of 
the  sd  X.  lately  agrd  with  the  Go  for  the  sale  to  them  of  the  sd 
business  &  the  goodwill  &  connon  thof  as  from  the  1st  day  of 
January,  18 — ,  &  thesd  freehd  &  leasehd  ppties  &  fixed  &  movable 
machy  &  plant  &  trade-marks,  &  the  stk-in-trade,  book  debts  & 
effects  of  the  sd  business  as  the  same  stood  on  the  1st  day  of 
January,  18 — ,  subjt  to  the  debts  &  liabilities  of  the  sd  busi- 
ness as  the  same  stood  at  the  same  date,  for  the  siiin  ot£ 

being  the  estimated  value  thof ,  as  appearg  from  the  balce-sheet 

Apportion-   of  the  sd  business  made  up  to  the day  of  :  And 

purchaBe-  WHAS  it  was  agrd  that  for  the  ppose  of  these  psnts  &  the  oi 
"^®y^<*'  valorem  stamp  duty  payable  in  respt  of  the  convce  &  assnint 
(a).  hby  made  or  wch  may  be  payable  in  respt  of  any  further 


As  to  form  (a)  If  there  is  a  preliminary  contract  the  ad  valorem  duty  is  now  charge- 
of  convey-  able  on  the  contract  quoad  the  goodwill,  though  not  as  to  the  land,  which 
*"^*  must  be  conveyed  by  deed,  and  the  price  of  the  chattels  passing  by  deUveiy 

is  not  chargeable  (see  the  Stamp  Act,  1891,  s.  59,  and  above,  p.  686, note); 
but  the  recital  as  to  the  apportiomueut  of  the  purchase-money  is  not  in- 
appropriate in  that  case,  since  if  the  goodwill  is  assigned  by  deed,  the  ad 
valorem  stamp  on  the  contract  may,  by  the  last-mentioned  enactment,  be 
transferred  to  the  conveyance.  A  separate  consideration  should  be  stated 
for  the  trade-marks,  as  there  must  be  a  registered  stamped  assignment.  If 
there  is  no  preliminary  contract,  and  it  is  desired  to  save  the  stamp  duty  on 
the  value  of  the  goodwiU,  it  may  be  better  to  omit  the  recital  of  the  contract, 
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convce  or  transfer  to  be  made  for  effectuatg  the  sale  of  the  sd  pbm. 
business  &  premes,  the  sd  total  pchase-moy  &  conson  for  the  ''^°^' 
sd  sale  shl  be  apportioned  as  follows  (that  is  to  say),  the  sum 

of  £ ,  being  the  estimated  value  of  the  sd  freehd  &  leasehd 

ppties  &  such  pt  of  the  sd  machy  &  plant  as  is  affixed  to  the 
freehd  thof  resply,  &  is  not  capable  of  passg  by  delivery,  shl 
be  taken  &  treated  as  the  value  of  such  freehd  &  leasehd  ppties 

&  fixed  machy  &  plant,  the  sum  of  £ shl  be  treated  as  the 

value  of  the  sd  trade-marks,  &  the  sum  of  £ ,  being  the 

residue  of  the  sd  sum  of  £ ,  togr  with  the  adoption  & 

paymt  by  the  Go  of  the  debts  &  liabilities  of  the  sd  business, 
shl  be  taken  &  treated  as  the  conson  for  the  transfer  to  the  Co 
of  the  goodwill  &  all  the  remaing  assets  of  the  sd  business  : 
[And  whas  it  has  been  agrd  that  such  covts  &  agrmts  shl  be  Agreement 
made  &  entd  into  in  relon  to  the  premes  as  are  hinafter  expd  :]  JJ[^^^*" 
NOW  THIS  INDRE  WITNETH  that  in  psuance,  &c.,  comon,  wit- 
&c.,  the  apportioned  conson  for  the  freehds  <t  leaseJids  d  fixed  ^^'^'^' 
mdLchy  d  plant  (the  rect,  (fee),  the  sd  A.  conveying  as  benefl 
owner,  in  respt  of  his  benefl  este  &  intt  in  the  sd  freehd  premes 
hby  assured  &  conveying  as  tree  in  respt  of  the  legal  este  in 
certn  portions  thof  wch  is  vested  in  him  as  hinbfe  appears, 
doth  hby  grt  &  assn,  &  the  sd  B.  &  0.,  as  trees  as  well  in  respt  Grant, 
of  the  benefl  este  &  intt  in  the  same  premes  wch  is  vested  in 
them  as  exs  or  devisees  in  trust  of  the  will  of  the  sd  X.  as  in 
respt  of  the  legal  este  in  certn  portions  thof  wch  is  vested 
in  them  as  such  exs  or  devisees  in  trust  do  resply  hby  grt  & 
assn  unto  the  Co  Freehd  d  leasehd  peels,  p.  877,  &  all  other  (if 

any)  the  hds  of  freehd  or  leasehd  tenure  situate  in afsd, 

belonging  to  or  used  for  the  pposes  of  the  sd  business  (&), 

lest  it  should  be  held  to  amount  to  a  contract ;  a  simple  receipt  (without 
more)  being  taken  for  the  value  of  the  goodwill  and  chattels ;  and  a  recital 

being  substituted  that  ''  As  pt  of  an  arrangemt  for  the  sale  to  the 
Co  of  the  sd  business  &  the  assets  thof,  the  sd  A.,  &c.,  has 
agrd  with  the  Co  for  the  sale  to  them  of  the  sd  freehd  & 
leasehd  ppties  &  fixed  machy  &  plant  for  the  sum  of  £ , 

being  the  estimated  value,"  &0,  Any  covenants  between  the  parties 
connected  with  the  sale  of  the  goodwiU,  &o.,  may  be  contained  in  the  same, 
or  perhaps  better  in  a  separate  deed. 

(6)  The  mention  of  the  fixtures  does  not  render  the  conveyance  a  bill  of 
sale.   Be  Brooke,  [1894]  2  Ch.  600. 
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UCZTX. 


Took  with  all  machy,  erections,  fixtures,  &  plant,  affixed  to 
the  freehd  of  the  same  respive  freehd  &  leasehd  prexnes  hby 
grted  &  assned  resply  &  not  capable  of  passg  by  deliveiy,  & 
wch  are  the  ppty  of  the  sd  respive  pties  hto  of  the  first  & 
second  pts  or  any  of  them, Habendum  to  the  Coos  tothefreehds 
in  fee  <t  as  to  the  leasehdsfor  the  residue  of  the  term  or  terms  <k 
suhjt  to  rents  d  covts  of  leases,  p.  897 ;  Govt  by  the  Co  with  A, 
dt  also  septely  with  B.  <t  C.for  paymt  of  rents  dt  pformce  of  covts 
d  leases,  p.  419.    In  wits,  &c. 


PBBO. 
LXXYII. 


Becitala. 


Tniufer. 


Costs. 


Lxxvn. 

TRANSFER  by  Endorsement  of  Contract  for  Pubchasb 
of  real  estate  Pending  Investigation  of  title  at  an 
increased  price. 


MEM  OF  AGRMT  made  the 


day  of 


Betn 


A.,  of,  &c.,  of  the  one  pt  &  B.,  of,  &c.  (hinafter  called  the 
pchaser),  of  the  other  pt.  Whas  since  the  date  of  the  within 
written  agrmt  the  abstract  of  title  to  the  within  mentd  ppty 

has  been  delivered  to  Messrs. ,  the  solors  of  the  sd  A., 

who  have  taken  the  opinion  of  counsel  upon  the  title  &  for- 
warded requons  thron  to  Messrs.  ,  the  solors  for  the 

within  named  vendors. 

Now  it  is  hby  agrd  as  follows : — 

1.  In  conson  of  the  paymt  by  the  pchaser  to  the  sd  A.  of 

the  sum  of  £ ,  the  increase  in  the  price  (the  rect,  &c.),  the 

sd  A.  hby  assns  to  the  pchasers  all  the  equitable  este  &  intt 
of  the  sd  A.  in  the  within  mentd  ppty  by  virtue  of  the  within 
written  agrmt  togr  with  the  benefit  of  the  sd  agrmt,  &  togr 
also  with  all  his  rt,  title  &  intt  to  &  in  the  within  mentd 
deposit  moy  of  £ . 

2.  On  the  exon  of  these  psnts  the  pchaser  shl  also  pay  to 

the  sd  A.  (1)  The  within  mentd  deposit  moy  of  £ ,  (2) 

The  chges  of  Messrs.  ,  land  argents,  who  acted  for  the  sd 

A.  in  the  mre  of  the  pchase  amtg  to  the  sum  of  £ ,  &  (3) 

The  legal  costs  &  expses  incurred  by  the  sd  A.  to  his  sd  solors 
in  the  mre  of  the  sd  pchase  [wch  are  agrd  up  to  the  psnt  time 
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at  the  sum  of  £ ,  includg  the  costs  of  these  psnts],  &  any      pawj. 

further  costs  wch  the  sd  A.  or  his  reprives  may  incur  or  be  put      \ ' 

to  in  carrying  out  the  pchase,  &  enablg  the  pchaser  to  com- 
plete the  same  or  orwise  arisg  out  of  these  psnts. 

8.  The  sd  A.  will  at  the  same  time  hand  to  the  solors  of  the  Abstract, 
pchaser  the  abstract  of  title,  draft,  requons,  and  opinion  of 
counsel,  now  in  posson  of  the  sd  A.,  &  also  a  copy  of  the 

corresiKje  wch  has  taken  place  betn  the  sd  Messrs. &  the 

within  mentd  solors  of  the  vendors. 

4.  The  sd  A.,  or  in  the  event  of  his  death,  his  repves  will  &  Convey- 
shl,  if  required  by  the  pchaser,  &  at  his  expse,  join  in  the  *"^' 
convces  or  assurces  of  the  ppty  to  him,  but  witht  enterg  into 

any  covt  (express  or  imphed)  except  the  usual  trees*  covt  agst 
incumbces,  &  will  &  shl  at  the  like  expse  exte  &  do  any 
instrumts  &  acts  wch  may  reasbly  be  required  for  enablg  the 
pchaser  to  complete  the  sd  pchase  &  obtain  the  full  benefit  of 
this  agrmt. 

5.  The  pchasers  will  pform  &  carry  out  the  within  written  indemiiity. 
agrmt  accdg  to  the  tenor  thof,  or  if  they  shd  make  default 

in  80  doing,  or  shd  rtfuUy  refuse  to  carry  out  the  same,  they 
will  indemnify  the  sd  A.  agst  all  actions,  claims,  demands, 
&  expaes,  wch  he  may  incur  or  sustain  by  reason  of  his 
having  entered  into  the  sd  agrmt.  As  wits  the  hands  of  the 
sd  pties. 


LXXVIIL 

ASSIGNMENT  of  Bond  debt.  PHEa 

LXXYni. 

Parties,  A.,  vendor,  1 ;  B.,  pchaser,  2.     Recite  bond  to  secure  «  TT" 

paymtof  £ d  intt  to  A.,  p.  860;  And  whas  the  sd  ppal  That  debt 

sum  of  £ ,  togr  with  intt  thron  as  from  the day  of  wo«^Jng- 

now  last  past  remains  due  to  the  sd  A.  on  the  secy  of  the 

sd  bond ;  And  whas  the  sd  A.  has  agrd  with  the  sd  B.  to  sell  Agreement 

to  him  for  the  sum  of  £ the  sd  bond  &  the  sd  ppal  sum 

of  £ ,  &  the  intt  now  due  &  all  intt  henceforth  to  become 

due  on  the  same :   NOW  TfflS  INDEE  WITNETH,  conson  Wit- 
(the  rect,  &c.),  the  sd  A.  as  benefl  owner  both  hby  assn  unto  ^*****  * 

K.E. — ^VOL.    I.  Q   Q 
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mant  of 
bond. 

Haben- 
dam. 


PRIO. 
I.XXIZ. 


ment. 


the  sd  B.,  All  that,  bond  debt,  see  p.  885  (a),  To  hold  the 
same  unto  the  sd  B.,  his  exs,  ads,  <fc  assns  absolutely.   Ix 

WITS,  &c. 


LXXTX. 

ASSIGNMENT  of  a  Policy  of  Life  Assurance  (6). 

Parties,  A.,  vendor,  1 ;  B.,  pchaser,  2 :  WITNETH  that  in 

conson  of  the  sum  of  £ ,  now  pd  by  the  sd  B.  to  the  sd  A. 

for  the  pchase  of  the  policy  <fc  moys  hby  assned  (the  rect,  4c.), 
the  sd  A.  as  benefl  owner  doth  hby  assn  unto  the  sd  B.,  peeUj 
p.  885,  To  HOLD  the  same  unto  the  sd  B.,  his  exs,  ads,  &  assns 
absolutely;  [Govts  by  A.  tcith  B.  not  to  vitiate  policy,  to  pay 
increased  premiums  if  required,  d  to  give  certn  notices,  p.  423]  (c). 
In  wits,  &c. 


PRBO. 
LXXX. 


Beeitala. 


Stampfl. 


ASSIGNMENT  of  Lboacy  Chabgbd  on  Real  Estate  on 
the  PuBCHASB  thereof  by  the  Tbnant  for  Life,  so  as  to 
Keep  the  Ghabgb  Alivb  for  his  benefit^  One  of  ike 
Leoatbbs  being  a  Married  Woman  (d). 

Parties,  A.  *'  &  B.,  his  wife,  formerly  C.,  spinster,"  &  D., 
legatees,  I ;  E.,  tenant  for  life,  2.     Recital  of  trtS  chging  real 

(a)  As  to  the  omission  of  the  power  of  attorney,  see  p.  Ill,  note.  Enquuj 
Bhould  be  made  before  completion  from  the  debtor  as  to  the  state  of  acooimts 
between  him  and  the  Tender,  and  whether  he  has  notice  of  any  charges  <x 
assignment,  and  after  completion  notice  of  the  assignment  must  be  given  to 
the  debtor. 

(6)  As  to  the  law  of  policies,  see  Goodeve,  P.  P.  151  ei  $eq. 

(e)  The  insertion  of  these  coyenants  depends  on  the  arrangementB 
between  the  parties.  In  practice,  the  two  first  of  such  covenants,  or  some 
modification  thereof,  are  generally  inserted.  A  written  notice  of  the 
assignment  most  be  given  to  the  Assurance  Company,  at  their  principal 
place  of  business,  pursuant  to  the  "  Policies  of  Assurance  Act,  1867,"  30 
&  81  Vict.  o.  144.  As  to  the  necessity  for  stamping  the  assignment,  see 
the  Stamp  Act,  1891,  s.  118,  which  makes  it  expedient  to  stamp  the  deed 
immediately ;  see  33  Sol.  J.  3. 

(d)  If  the  married  woman  was  married  or  her  title  accrued  since  1882 
(as  to  which  see  p.  490,  note),  the  concurrence  of  her  husband  and  her 
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este  frith  legacy  of  £ cC  intt  to  be  raised  by  sale  or  mtgc,  &      prko. 

su}r^t  thto,  devisg  este  to  E.  for  life  with  remrs  over ;  Death  of     ''""' 
t£8tor  dt  probate,  p.  865 ;  dk  slwivg  that  the  legacy  had  become 
raisable,  <&  was  vested  in  B.  dk  D,  in  eql  shares ;  Paymt  of  legacy 
or  succon  duty  or  of  este  duty  under  the  Finance  Act,  1894  (e)  ; 
And  whas  all  intt  wch  has  accrued  due  upon  the  sd  legacy  of  interest 

£ up  to  the  date  of  these  psnts  has  been  pd  &  satisfied ;  ^^* 

And  whas  the  sd  pties  hto  of  the  first  pt  are  desirous  of  havg  Contract 
the  sd  legacy  raised  for  their  benefit  accdg  to  the  provons  of 
the  sd  will,  &  the  sd  E.  has  agrd  with  them  for  the  pchase  of 
the  sd  legacy,  &  of  the  intt  henceforth  to  become  due  thron, 

for  the  sum  of  £ ,  to  the  intent  that  the  sd  legacy  may 

become  pt  of  his  psonal  este,  &  exist  as  a  distinct  chge  on  the 
sd  hds  chged  thwith :  NOW  THIS  INDRE  WITNETH  that  in  Wit- 

psuance  of  the  sd  agrmt  &  in  conson  of  the  sum  of  £ ,  now 

pd  by  the  sd  E.  to  the  sd  A.  &  B.,  his  wife,  &  of  the  like  sum 

of  £ pd  by  the  sd  E.  to  the  sd  D.  (the  rect,  &c.),  the  sd 

A.  &  B.  as  benefl  owners  of  one  moiety  of  the  ppty  hby  assned 
do  resply  hby  assn,  &  the  sd  D.  as  benefl  owner  of  the  other 
moiety  thof,  doth  hby  assn  unto  the  sd  E.,  All  that  the  sd  Assign- 
legacy  or  sum  of  £ by  the  sd  will  of  the  sd chged  on  ™®°** 

the  sd  este  &  hds  situate  at,  <bc.,  as  afsd,  &  all  intt  henceforth 
to  become  due  for  the  same,  &  the  full  benefit  of  the  sd  trust 
for  the  raisg  &  paymt  thof ,  &  of  all  powers  &  remedies  for  the 
recovery  thof ;  To  hold  the  same  unto  the  sd  E.,  his  exs,  ads,  Haben- 
&  assns  absolutely ;  And  the  sd  E.  doth  hby  declare  that  the  ^^^' 

sd  legacy  or  sum  of  £ shl  not  merge  in  the  freehd  or  tion  tSit 

inhance  of  the  sd  hds  chged  thwith  as  afsd,  but  shl  exist  legacy  shall 
septely  as  pt  of  the  psonal  este  of  the  sd  E.,  for  the  benefit  of 
him,  his  exs,  ads,  &  assns.    In  wits,  &c.  (/). 

acknowledgment  of  the  deed  wiU  be  nnnecessary;  otherwise  it  must  be 
acknowledged^  see  Franks  ▼.  BollauB,  L.  B.  8  Ch.  717 ;  Michelmore  ▼.  Mudge, 
2  Gif .  1S3 ;  WUliams  y.  Cooke,  4  Gif .  343,  distingaished  in  Re  Newton,  23 
Ch.  D.  181.  In  any  case  her  implied  covenants  bind  her  separate  CAtate^ 
see  pp.  491,  492,  note. 

(e)  If  the  testator  died  before  Ist  July,  1888,  legacy  dnty  wiU  be  payable ; 
if  on  or  after  that  day,  succession  duty ;  see  the  Customs,  &c..  Act,  1888, 
51  &  52  Vict.  c.  8,  s.  21  (2).  Goschen's  estate  duty  may  also  be  chargeable 
under  the  Customs,  &c.,  Act,  1889,  52  Vict.  c.  7,  s.  6.  If  the  legatee  was  a 
child  or  issue  of  the  testator,  and  estate  duty  under  the  Act  of  1894  was 
payable,  neither  legacy,  succession,  nor  Goschen's  estate  duty  is  payable. 

(/)  Notice  should  be  given  to  the  trustees  of  the  will. 

Q  Q  2 
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PREo.  ASSIGNMENT  of  the  Continobnt  Bevebsion  of  a  Stock 

''"^"'  Legacy  to  a  Purchaser  (a).     Covenants  as  to  Assub- 

ANGE  on  Vendor's  Life,  and  by  Pubchaseb  to  pay 
Legacy  or  Succession  Duty.  Yabiations  where  the 
Fund  is  in  Court. 

Rccitaia.  PARTIES,  A.,  vendoT,  1 ;  B.,  pchaser,  2.    Whas  under  the  will 

of  X.,  deced,  dated,  &c.,  &  proved,  &c.,  the  sd  A.  is  entled,  con- 
Title,  tingently  on  his  survivg  M.,  of,  &c.,  &  subjt  to  the  life  intt  of 

the  sd  M.  thria,  to  the  sum  of  £ 2f  p.c.  Gonsold  Stk,  now 

standg  in  the  names  of  P.  &  Q.,  the  trees  of  the  sd  will,  wch 

has  been  appropriated  to  answer  a  legacy  of  £ thby  beqned 

\if  the  fund  is  in  ct  say,  "  now  standg  in  Court  to  the  credit  of, 

Contract,     state  the  acct,  representg  a  legacy,"  &c.]  (6) ;  And  whas  the  sd 

B.  has  contracted  with  the  sd  A.  for  the  absolute  pchase  of  the 

revon  of  the  sd  sum  of  £ Stk  to  wch  the  sd  A.  is  entled, 

subjt  to  the  life  intt  of  the  sd  M.  thrin,  &  contingently  on  his 
survivg  her  as  afsd,  &  subjt  to  the  duties,  if  any  (c),  wch  will 

become  payable  thron  in  that  event,  for  the  sum  of  £ ; 

And  whas  upon  the  treaty  for  the  sd  pchase  it  was  agrd  that 

these  psnts  shd  contn  such  covts  &  provons  as  are  hinafter 

Wit-  expd ;  NOW  THIS  INDRE  WITNETH  that  in  psuance  of 

nesseth.       ^^  ^j  agrmt,  coHson  (the  rect,  &c.),  the  sd  A.,  as  benefl  owner 

ABsign-       doth  hby  assn  unto  the  sd  B.,  All  that  the  sd  sum  of  £ 

"'^''^  Stk,  to  wch  under  the  sd  will  of  the  sd  X.  the  sd  A.  is  entled 

in  revon  expectant  upon  the  dece  of  the  sd  M.,  &  contingently 

Parcels.       on  his  survivg  her,  as  hinbfe  mentd :  And  all  &  every  the  stks, 

(a)  As  to  sales  of  reversions,  see  p.  608,  note. 

(h)  If  there  has  been  a  previous  assignment,  and  a  stop  order  has  been 
obtained,  as  to  which  see  Seton  on  Decrees,  417 ;  B.  S.  C,  Order  XL VI.,  r.  4^ 

add,  "  And  whas  by  an  order  made  in  the  sd  action  or  *mre,' 

on  the  applon  of on  the day  of ,  it  was  ordered 

that  no  pt  of  the  sd  sum  of  £ stk  shd  be  sold,  transferred 

or  dealt  with  witht  notice  to  the  sd ." 

(c)  As  to  the  duties,  see  note,  p.  421 ;  see  also  note  at  end  of  Tolnme. 
Settlement  estate  duty  under  the  5th  section  of  the  Finance  Act,  1894^  may 
have  been  payable  on  the  death  of  X. 
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funds,  sees,  moys  &  ppty  wch  by  means  of  any  sale  or      pmo. 
change  of  investmt  or  orwise  may  from  time  to  time  represent     ''^^"'' 

the  sd  sum  of  £ Stk,  or  any  pt  thof ;  And  all  the  divds, 

intt  &  income  of  the  sd  premes  subji  to  the  hfe  intt  of  the  sd 
M.  thrin^  &  the  full  benefit  of  the  sd  respive  premes,  &  of  all 
powers  &  remedies  for  the  recovery  &  obtaing  paymt  &  transfer 
thof ;  To  HOLD  the  same  Unto  the  sd  B.,  his  exs,  ads,  &  assns  Haben- 
absolutely,  Subjt  to  the  duties,  if  any,  to  become  payable  upon  J*™; 
the  dece  of  the  sd  M.  in  respt  of  the  sd  revy  intt  of  the  sd  A.  death 
in  the  event  of  his  survivg  her ;  Govts  by  A.  with  B.,  that  the  ^"**«^ 
sd  A.,  his  exs,  or  ads  will  as  often  as  the  sd  M.  shl  remove  or  yl^^^ 
change  her  place  of  abode,  or  in  case  of  the  death  of  the  sd  M.,  gi^«  notice 
forthwith  give  notice  thof  in  writg  to  the  sd  B.,  his  exs,  ads,  &c.,  of  M. 
or  assns  :  to  enable  B.  to  assure  A.*s  life,  p.  423 :  to  give  certn 
notices,  p.  428  :  If  the  fund  is  in  ct,  add,  And  the  sd  A.  doth  Power  to 
hby  empower  the  sd  B.,  his  exs,  ads,  or  assns,  at  his  or  their  °JJJ."  ^*°^ 
own  cost,  to  apply  for  &  obtain  an  order  in  the  sd  cause,  or, 

(mre),  [dischging  the  recited  order  of  the day  of  , 

the  existg  stop  order,  if  any,  &  in  lieu  thof  to  apply  for  &  obtain 

an  order]  that  no  pt  of  the  sd  sum  of  £ Stk  shl  be  sold, 

transferred,  or  dealt  with  witht  notice  to  the  sd  B.,  &  upon 
such  applon  to  use  the  name  of  the  sd  A.  as  concurrg  in  or 
consentg  to  the  same :  Covt  by  B,  to  pay  duty,  p.  422.     In 

WITS,  &c. 


DEED  of  Statutory  Acknowledgment  by  a  Vendor  for      prec. 
Production  of  Deeds  and  Muniments  of  Title  to  a     '•^""'' 
Purchaser.     Variations /or  several  Vendors  and  for 
Trustees  or  Mortgagees  (d). 

Parties,  Vendor  or  Vendors,  1 ;  P chaser  or  pchasers,  2.  Whas 
by  an  indre  bearg  even  date  with  &  exted  bfe  these  psnts,  &  RecitalB. 


(d)  See  p.  413,  note  (6).    The  covenant  for  production  was  often  taken  by  As  to 
a  separate  deed,  especially  where  it  comprised  documents  which  it  might  be  taking 
desirable  to  keep  off  the  title.    But  as  requisitions  as  to  documents  prior  to  covenant 
the  commencement  of  the  title  are  now  precluded  in  almost  every  case  by  ^^  p™«ic- 
the  contract  or  the  Conv.  Act,  1881,  s.  3  (8),  there  is  seldom  any  advantage  sepaiate 

deed. 
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made  betn,  &c.,  in  psuance  of  an  agrmt  for  sale  thrin  mentd, 

certn &  hds  sitaate  in  the  parish  of &  coy  of , 

have  been  conveyed  to  the  use  of  the  sd,  pchaser  or  'pchasers^ 
in  fee  simple  [unto  the  sd,  pchaser  or  pcliasers^  for  the  residue 

of  a  term  of yrs  created  by  an  indre  of  lease  dated,  &c., 

&  made,  &c.] ;  Recital  introductory  to  covt  for  prodon,  p.  374; 
NOW  THIS  INDRE  WITNETH  that  in  psuance  of  the  sd 
agrmt,  &  in  conson  of  the  premes,  statutory  acknowemt  d 
undertakg,  p.  418,  form  ni. ;  Ifor  trees,  or  mtgees,  statutory 
acknowemt  oniittg  or  qualifying  the  undertakg'].     In  wits,  &c. 

ISchdle.]. 


PRBO. 
LXXXIII, 


Eecitals. 

Wit- 
neflaeth. 


LXXXnL 

STATUTOEY  ACKNOWLEDGMENT  far  Productiok, 
tchere  there  are  Several  Sets  of  Covenanting  Partibs, 
so7ne  of  whom  are  Trustees. 

Parties,  A.,  one  covtg  pty,  1 ;  B.  &  C,  trees,  other  covtg  ptits, 
2 ;  D.,  pchaser,  8.  Recite  convce  of  even  date  to  D,,  see  last 
precedent;  Recital  introductory  to  covt,  p.  374;  NOW  THIS 
INDRE  WITNETH  that,  in  psuance  of  the  sd  agrmt  &  in 
conson  of  the  premes,  &c.,  statutory  acknowemt  do  undertakg  by 
A.  as  to  docs  in  first  schdle,  d  acknowemt  [c£'  undertakg]  by  B. 
dt  C.  as  to  docs  in  second  schdle,  see  p.   418,  form  iv.    hi 

WITS,  &C. 

ITwo  Schdles.] 


in  taJdng  the  covenant  by  a  B^)arate  instrument,  except  where  it  is  to  be 
entered  into  by  third  parties  who  cannot  be  made  parties  to  the  conveyanoe 
without  extra  expense ;  or  where  the  insertion  of  the  oovenant  in  the 
conyeyance  would  delay  the  completion  of  the  sale,  e.g.,  where  the  deeds  are 
delivered  to  the  purchaser  of  another  lot  who  is  to  give  the  covenant ;  or 
where  the  deeds  may  soon  cease  to  affect  the  title,  e.f;f.,  where  the  vendor  ifi  a 
tenant  for  life,  and  the  deeds  relate  to  incumbrances  on  his  life  estate.  The 
statutory  acknowledgment  and  undertaking  may  be  by  writing  not  under 
seal,  requiring  only  a  Qd.  agreement  stamp,  see  p.  415,  note,  and  Precedent 
LXXXIV.,  infra. 
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MEMORANDUM  not  under  Seal  of  Acknoi?^edombnt /or 

production. 

I,  A.,  of,  &c.,  havg  by  an  indre  dated,  &c.,  conveyed  to  B., 
of,  &c.,  certn  hds  situate  at,  &c.,  do  hby  acknowe  the  rt  of  the 
sd  B.  to  the  prodon  &  delivery  of  copies  of  the  docs  mentd  in 
the  schdle  hto  (wch  are  now  in  my  posson  &  relate  as  well  to 
the  hds  conveyed  to  the  sd  B.  as  afsd  as  to  other  hds  belongg 
to  me)  &  hby  undertake  with  the  sd  B.  for  the  safe  custody  of 
the  ^me  docs.     Dated  this day  of . 

ISchdle.'] 


PRBC 
LXXZIY. 


COVENANT  by  Purchaser  to  Produce  Deeds  to  Vendor, 
and  Indemnify  hiin  against  Liability  under  Covenants 
for  production  entered  into  by  kis  Testator  (a). 

Parties,  A.,  pchaser,  1 ;  B.,  vendor,  2.  Recite  convce  of  even 
date  by  B.  to  A.  "of  certn  hds,  &c.,  wch  formed  pt  of  the  trust 
este  vested  in  the  sd  B,  as  the  tree  of  the  will  of  C.  of,  &c., 
deced,"  see  Precedent  LXXXI. ;  And  whas  the  deeds  &  munimts 
specified  in  the  schdle  hto,  wch  relate  to  the  hds  comprd  in 
the  hinbfe  recited  indre,  &  wch  were  in  the  posson  of  the  sd 
B.  as  tree  or  exor  of  the  will  of  the  sd  C,  have  been  delivered 
by  the  sd  B.  to  the  sd  A.  as  he  doth  acknowe ;  And  whas  the 
sd  B.,  as  tree  or  exor  of  the  sd  C.  may  be  under  liabihty  in 
respt  of  divers  deeds  of  covt  entd  into  by  the  sd  C.  for  the 
prodon  &  furnishg  copies  of,  or  orwise  in  relon  to  the  sd  deeds 
&  munimts  or  some  of  them,  &  the  sd  A.  has  agrd  to  enter  into 
such  covt  as  is  hinafter  contd  for  indemnify g  the  sd  B.  in  respt 
of  such  liabilities ;  And  whas  the  deeds  &  munimts  specified 
in  the  first  pt  of  the  schdle  hto  relate  as  well  to  the  hds 


PRKO. 
LXXXV. 


Recitals. 

Convey- 
ance. 


Deeds  de- 
IWered  to 
purchaser. 


Vendor 
liable 
under 
covenants 
to  produce. 


(a)  See  p.  413,  note. 


Certain 
deeds 
relate  to 
other  pro* 
perty  of 
vendor. 
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Wit- 
naitetb. 


Covenant 
to  indem- 
nify. 


assured  by  the  hinbfe  recited  indre  as  to  other  hds  formg  pt 
of  the  trust  este  under  the  sd  will  of  the  sd  C,  &  the  sd  A.  has 
agrd  to  give  such  acknowemt  &  undertakg  [covt]  as  to  the 
prodon  &  safe  custody  thof  as  is  hinaf ter  contd :  NOW  THIS 
INDEE  WITNETH  that,  in  psuance  of  the  sd  agrmt  in  this 
behalf  &in  conson  of  the  premes,  the  sd  A.  doth  hby  for  himself, 
his  hrs,  exs,  ads,  &  assns,  covt  with  the  sd  B.,  his  hrs,  exs, 
ads,  &  assns,  that  he  the  sd  A.,  his  hrs,  exs,  ads,  or  assns,  will 
at  all  times  duly  observe  &  pform  all  the  covts  at  any  time 
entd  into  by  the  sd  C.  with  any  pson  or  psons  for  the  prodon 
<fc  furnishg  copies  of,  or  orwise  in  relon  to,  any  of  the  deeds  4 
munimts  specified  in  the  sd  schdle  hto,  &  will  indemnify  4 
keep  indenmified  the  sd  B.,  his  hrs,  exs,  &  ads,  &  the  este  of 
the  sd  testor  from  all  pcdgs,  claims,  demands,  costs,  damages, 
expses,  &  liability  whatsr,  by  reason  or  in  respt  of  any  such 
covts :  Acknoxcemt  dt  undertakg  hy  A.  as  to  prodon  to  B.  of  the 
munimts  in  first  pt  of  schdle,  p.  418.     In  wits,  &c. 

\Schdle  in  two  pts.'\ 


PRBO. 
LXXXVI. 


Recitals. 


Convey- 
ance. 

Corenant 
by  vendor 
to  produce. 

Sale  of 
remaining 
property, 
and  agree- 
ment for 
substituted 
covenant. 


SUBSTITUTED  deed  of  Covenant /or  Production, 

Parties,  A.,  B.,  &  C,  1 ;  D.,  2 ;  E.,  3.  Whas  by  an  indre 
dated,  &c.,  &  made  betn  the  sd,D.  of  the  one  pt  &  thesd  E.  of 
the  other  pt,  for  the  consons  thrin  mentd,  a  certn  messe  or 

tenemt  &  hds  situate  at in  the  coy  of were  conveyed 

by  the  sd  D.  to  the  sd  E.,  his  hrs  &  assns :  And  whas  by 
the  sd  indre  the  sd  D.  covted  with  the  sd  E.  to  pduce  4 
furnish  copies  of  a  certn  deed  of  convce,  dated,  &c.,  &  made, 
&c.,  in  support  of  the  title  of  the  sd  E. :  And  whas  the  sd  D. 
has  recently  sold  the  remaing  portion  of  the  hds  &  premefi 
comprd  in  the  sd  deed  of  convce  of,  &c.,  to  the  sd  A.,  B.,  & 
C,  &  the  same  deed  of  convce  has  been  delivered  over  to  the 
sd  A.,  B.,  &  C,  upon  the  terms  of  their  givg  such  acknint  & 
undertakg  as  is  hinaf  ter  contd  to  the  sd  E.,  in  substiton  for  & 
in  exoneron  of  the  liability  existg  under  the  sd  covt  of  the  sd 


PRECEDBNTS.  601 

D.  contd  in  the  hinbfe  recited  indre  for  the  prodon  &  fumishg     pilic. 
copies  &  safe  custody  of  the  sd  deed  of  convce  :  NOW  THIS    ^j^^' 
INDRE  WITNETH  that  in  conson  of  the  premes,  acknowemt  Wit- 
A  undertakg  by  A.,  B,,  <£  C,  to  £.,  p.  418:  AND  THIS  INDEE  ^^^^^ 
ALSO  WITNETH  that,  in  conson  of  the  premes,  the  sd  E.  witneaacth 
doth  hby  rele  the  sd  D.,  his  hrs,  exs,  &  ads,  from  the  sd  covt  "ndor.^ 
contd  in  the  sd  indre  of,  &c.,  &  from  all  liabihty  thrunder,  so 
far  as  relates  to  the  sd  deed  of  convce  wch  has  been  delivered 
to  the  sd  A.,  B.,  &  C,  as  afsd,  but  not  further  or  orwise. 
In  wits,  &c.  (a). 


(a)  Such  a  deed  as  tliis  would  be  uimeoessary  where  the  former  cove- 
oants  were  in  the  form  of  the  statutory  acknowledgment  and  undertaking 
instead  of  the  old  form  of  express  coYenant^  as  the  liability  under  the 
statutory  form  ceases  ipso  facto  on  the  deeds  being  parted  with ;  see  p.  413, 
note. 


COVENANTS,  FORMAL   PARTS   OF. 


GoTenAnt 
by  one 
with  one. 

Covenant 
by  two 
jointly  and 
severally 
id). 

Covenant 
by  more 
than  two 
jointly  and 
severally 
(d). 

Covenant 
by  several 
where  each 
covenants 
for  his  own 
acts  only. 

Covenant 
by  a  firm. 

Covenant 
with  two 
jointly  and 
severally. 


I.  The  sd  A.  (a)  hby  covts  with  the  sd  B.  (b)  that  (c),  &c. 

II.  The  sd  A.  &  B.  hby  [for  themBelves  &  their  aBsns] 
covt,  &  each  of  them  hby  [for  himself  &  his  assns]  covts 
septely  with,  &c. 

in.  The  sd  A.,  B.,  C,  &  D.,  hby  [for  themselves  &  their 
assns],  &  every  three  &  two  of  them  hby  [for  themselves  & 
their  assns],  covt,  &  every  one  of  them  hby  [for  himself  &  his 
assns],covts  septely,  &c. 

IV.  Each  of  them  the  sd  A.,  B.,  &  C,  hby  so  far  as  relates 
to  the  acts  &  defaults  of  himself  &  his  own  hrs,  exs,  &  ads 
only,  &  not  further  or  orwise,  covts  with,  <fcc. 

V.  The  sd  A.  &  Co  do  hby  for  themselves  &  the  sevl  ptners 
in  their  firm,  jtly  &  sevUy  covt  with,  &c. 

VI.  The  sd  A.  hby  [for  himself  &  his  assns]  covts  with  the 
sd  B.  &  C.  [&  their  assns],  &  also  septely  with  each  of  them 
[&  his  assns],  that,  &c. 


(a)  Where  the  burden  of  the  covenant  is  intended  to  mn  with  land  or 
title  deeds,  insert  here  "  for  himself  &  his  aSSns." 

(6)  Where  the  benefit  of  the  covenant  is  ran  with  the  limd,  insert  here 

"  &  his  assns.'* 

(c)  Where  several  covenants  foUow  each  other  they  may  mn  on  as  one 
sentence^  each  covenant  being  introduced  with  the  words  "  &  also,"  or  by 
the  words  **  first,"  "  secondly,"  &c.  It  wm  generally  be  found  more 
convenient  to  introduce  each  covenant  by  the  word  ''  that  "  rather  tiian 

"  to,"  except  in  very  simple  cases. 

It  is  not  necessary  for  a  married  woman  to  expressly  bind  her  sepaiate 
estate.    See  the  Married  Women's  Property  Act,  1893,  ante,  p.  491. 

(d)  See  B.  S.  C,  1883,  Order  XVI.,  rr.  4  and  6.  As  to  what  amounts  to  a 
joint  and  what  to  a  several  covenant,  see  White  v.  TyndctU,  13  App.  Ca.263; 
and  see  Piatt  on  Covenants ;  Elph.  Interp.,  p.  484. 
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vn.  The  sd  A.  hby  [for  himself  &  his  assns]  covts  with  the  Covenant 
sd  B.,  C,  D.,  &  E.,  &  also  septely  with  every  three  &  two  of  ^'more*^ 
them  r&  their  assns],  &  also  septely  with  every  one  of  them  jointly  and 
[Si  his  assns],  that,  &c. 

vin.  The  sd  A.  hby,  &c.,  covts  with  the  sd  B.,  C,  D.,  &  E.,  The  same. 
&  every  of  them  [their  &  every  of  their  assns],  jtly  &  sevUy,  Shortform. 
that,  &c. 

rx.  The  sd  A.  hby,  &c.,  covts  with  the  sd  B.  &  Co,  &  with  Covenant 
the  sevl  ptners  in  their  firm,  jtly  &  sevUy,  that,  <fcc. 

X.  The  sd  A.,  pty  of  the  one  pt,  hby  [for  himself,  &  his  Mntual 
assns],  so  far  as  the  covts,  agrmts,  &  provons  hinafter  contd  bj^t^aets 
are  or  ought  to   be  pformed  or  observed  by  him  &  psons  o^  parties, 
claimg  under  him,  covts  with  the  sd  B.  &  C,  pties  of  the  other 

pt  [their  &  each  of  their  assns],  jtly  &  sevlly,  &  the  sd  B.  <fc 
C.  do  hby  [for  themselves  resply  &  their  respive  assns],  jtly  & 
sevlly,  so  far  as  the  covts,  agrmts,  &  provons  hinafter  contd 
are  or  ought  to  be  pformed  or  observed  by  them  &  psons 
claimg  under  them  resply,  covt  with  the  sd  A.  [&  his  assns], 
in  mner  follg  (that  is  to  say) : — 

XI.  Each  &  every  of  them  the  sd  pties  hto  of  the  1st,  2nd,  The  same 
&  3rd  pts  hby  [for  himself,  &  his  assns],  so  far,  &c.,  as  ahove,  thim  two 
covts  with  the  other  pties  hto  [&  their  respive  assns],  jtly  &  sets  of 
sevlly,  &  the  sd  pties  hto  of  the  4th  pt  hby  [for  themselves 
resply  &  their  respive  assns],  jtly  &  sevlly,  so  far,  &c.,  covt 

with  the  other  pties  hto  &  every  of  them  [their  &  every  of 
their  assns],  jtly  &  sevlly,  in  mner  follg  (that  is  to  say) : — 
xn.  It  is  hby  mutually  covted  &  agrd  by  &  betn  the  sd  sevl  The  same. 

pties  hto,  as  follows  : —  Short  form. 

xin.  The  sd Co  hby  [for  themselves  &  their  assns]  Covenant 

covt  with  the  sd Co  [&  their  assns].  twV'^- 

XIV.  The  sd  A.,  B.,  &  C.  do  hby  jtly  &  sevlly  covt  with  the  paries, 
sd  D.,  that  they  the  sd  A.,  B.,  &  C,  or  their  respive  hrs,  exs,  ^^^^^^ 

or  ads,  or  some  or  one  of  them,  will  on  or  bfe  the  day  covenants 

of pay  to  the  sd  D.,  his  exs,  ads,  or  assns,  the  sum  of  to  ^y*a 

£ witht  intt  in  the  meantime  or  "  with  intt  thron  in  the  «^™  <>* 

meantime  from  the  date  of  these  psnts  at p.c.  p.a."  ^^^^' 


DECLAKATIONS    STATUTOKY  (a). 


I. 

DECLAEATION  by  Attesting  Witness  authenticating  Oie 
Execution  of  a  Power  op  Attorney  or  Deed  to  operate 
in  the  Colonies  or  elsewhere  Abroad  (b). 

I.,  L.,  of,  &c.,  one  of  the  attestg  witseSy  do  solemnly  &  sin- 
cerely declare  that  I  &  also  M.,  of,  &c.,  the  other  mtn,  were 

psnt  togr  on  the day  of &  did  see  K.,  of,  4c.,  the 

constituent  named  in  the  power  of  atty  [pty  of  the pt  to 

the  deed]  hrunto  annexed,  bearg  date  the day  of  —  & 

marked  with  the  Ire  A.,  duly  sign,  seal,  &  as  his  act  4  deed 
deliver  the  sd  power  of  atty  [deed],  &  that  the  name  or  signa- 
ture E.  set  &  subscribed  to  the  sd  power  of  atty  [deed]  as  the 
name  of  the  pty  extg  the  same  is  of  the  pper  handwritg  of  the 
sd  E.,  &  that  the  name  or  signature  L.  set  &  subscribed  to  the 
sd  power  of  atty  [deed]  as  the  name  of  one  of  the  witses  attestg 
the  exon  thof  by  the  sd  E.  is  the  name  or  signature  of  me  the 
declarant,  &  that  the  name  or  signature  M.  set  &  subscribed  to 
the  same  power  [deed]  as  the  name  of  the  other  witses  attestg 
the  exon  thof  by  the  sd  E.  is  of  the  pper  handwritg  of  the  sd  M. 
And  I  make  this  declon  conscientiously  believg  the  same  to  be 
true,  &  by  virtue  of  the  provons  of  the  Statutory  Declons  Act, 
1835. 

Decld  at  the  City,  or^  "  in  the  Borough  *'  of ,  this  - — 

day  of ,  bfe  me  [&  I  certify  the  same  under  my  hand  4  the 

As  to  (a)  See  the  Act  5  &  6  Wm.  4,  c.  62 ;  the  Conv.  Act,  1881, 8. 68,  supplying 

itatutory       ^  gtort  title  ;  and  the  Interpretation  Act,  1889,  52  &  53  Vict,  c  63,  s.  21,  as 
tTm^         to  the  meaning  of  "  Statutory  Declaration."  As  to  the  stamp,  see  tiie  Stonp 
Act,  1891, 1st  Schedule,  tit.  Affidavit  and  Statutobt  Dscluutiov. 
(b)  See  above,  p.  189,  note. 
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seal  of  ofiSce  of  mayoralty  of  the  same  City,  or^ "  Borough  "  (c)]. 
X.,  Mayor  of ,  or^  "  Notary  Public." 


IL 

VERIFICATION  hy  a  Mayor  or  Notary  Public  of  Declaration 

q/"  Attesting  Witness. 

TO  ALL  TO  WHOM  THESE  P8NTS    SHL  COME,  I, 

X.,  Mayor  of  the  City,  or^  "Borough"  of ,  or,  "  Notary 

Public  by  Boyal  Authority  duly  admitted  &  sworn,  of ,  in 

the  coy  of ,"  in  psuance  of  an  Act  of  Parliamt  made  & 

passed  in  the  fifth  yr  of  the  reign  of  his  late  Majesty  King 
George  the  Second,  intituled  "  An  Act  for  the  more  easy  re-  6  Geo.  IL 
covery  ol  Debts  in  his  Majesty's  Plantations  &  Colonies  in  ^  ^* 
America,"  <fc  of  the  Statutory  Declons  Act,  1836,  do  hby  certify 
that  on  the  day  of  the  date  hrof  psonally  came  &  appeared  bfe 
me  L.,  the  pson  named  in  the  declon  hrunto  annexed,  being  a 
pson  well  known  &  of  good  credit,  &  by  declon  wch  the  sd  L. 
then  made  bfe  me,  did  solemnly  &  sincerely  declare  &  testify 
to  be  true  the  sevl  mres  &  things  mentd  &  contd  in  the  sd 
annexed  declon. 

In  faith  &  testimony  whof  I,  the  sd  Mayor,  or^  "  Notary 
Public  "  have  caused  the  seal  of  office  of  mayoralty  of  the  City, 

or,  "  Borough  "  of  [my  notarial  seal  of  office],  to  be 

hrunto  put,  &  to  be  affixed  to  the  power  of  atty  [deed]  mentd 
in  the  sd  declon  hrunto  annexed. 

Dated  in the day  of 

X.,  Mayor  of ,  (yr,  "  Notary  PubKc."  {Seal.) 


(c)  The  form  in  this  bracket  is  stated  to  be  sometimes  used  so  as  to 
render  the  verification  in  Precedent  ii.  tinneoeesary. 
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VERIFICATION    by   a   Notary   Public   tn    a   Bbitish 

DbPBNDENCY    of    SlQNATURB    of    MAGISTRATE   OT  OtIitT 

Officul  to  Jurat  o/ Affidavit. 

I, ,  Notary  Public,  by  royal  authority  duly  admitted  & 

Bwom,  tesidg  &  practisg  in  the  town  o(  in ,  do  hby 

certify  &  attest  that ,  whose  name  &  signature  appears  set 

&  subscribed  to  the  jurat  at  the  foot  of  the  foregoing  affidavit 

of  ,   is   the    chief  magistrate   &   one  of  her  Majesty's 

Justices  of  the  Petice  in  &  for  the  sd  town  of  ,  or  ns  the 

caie  may  he,  bfe  whom  the  affidavit  was  duly  sworn.    All  wch 
I  attest. 

(Ik  faith  &  TBSTiuoKT  whof  I,  the  sd  Notary, 
have  hrunto  set  my  hand  &  affiled  my 
notarial  seal  of  office  at in afsd 
this day  of . 


IV. 

DECLAEATION  as  to  Idbntitt  and  Possbssiok  of  Pabcels. 

I,  A.,  of,  &c.,  do  solemnly  &  sincerely  declare  as  followH  :— 

1.  I  AM yrs  of  age,  &  have  for  a  period  of yre 

last  past  resided  in  the  neighbourhood  of ,  &  have  for  up- 
wards of yrs  past  [acted  as  surveyor  &  agent  to,  &]  been 

well  acquainted  with  a  freehd  &  copyhd  este  known  as , 

situate  in  the  parish  of  afsd,  a  portion  whof,  compriBg 

sevl  closes  of  land,  &c.  [delineated  in  the  plan  now  pdnced  k 

shown  to  me  marked  A.,  &  thrin  coloured ,  or,  "  desed  in 

the  echdle  hto"],  has  been  lately  contracted  to  be  sold  to  X., 
of,  &c. 

2.  I  verily  believe,  &  have  no  doubt,  that  the  sevl  closes  ol 
land  so  contracted  to  be  sold  to  the  sd  X.  are  pt  of  the  land 
wch  were  comprd  in,  &  conveyed  to  Y.,  of,  &c.,  by  an  indre 
dated,  &c.,  the  descron  in  wch  indre  I  have  carefully  read 
previously  to  makg  this  declon. 
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8.  The  close  or  peel  of  land  nod in  the  plan  or  tracg 

hninto  annexed,  wch  is  a  true  &  correct  copy  of  a  portion  of 
the  map  annexed  to  a  certn  indre  dated,  &c.,  of  land  in  the 
township  of,  &c.,  is  the  same  plot  or  peel  of  land  as  is  desed  in 
the  schdle  to  an  indre  dated,  &c.,  as  follows,  &e. 

4.  During  the  time  I  have  known  the  sd  este  as  afsd  the 
sd  sevl  closes  of  land  so  contracted  to  be  sold  have  been  the 
ppty  of  or  been  in  the  posson  of  L.,  M.,  &  N.,  successively, 

namely  of  the  sd  L.,  from  the  yr to  the  yr ,  &c.     And 

such  respive  psons  have,  durg  such  respive  periods,  as  I  verily 
believe  [from  my  knowledge  of  the  ppty  &  from  havg  acted  as 
recer  of  the  rents  thof ,  &  from  an  examinon  wch  I  have  lately 
made  of  the  rental  books  thof  &  from  havg  lately  gone  over 
the  ppty  carefully  &  verified  thedescron  contd  in  the  sd  schdle 
&  plan],  been  in  the  full,  free  &  undisturbed  posson  &  enjoymt 
or  rect  of  the  rents  &  profits  of  such  sevl  closes  of  land  &  premes, 
with  the  appurts  thof.    And  I  make,  &e. 


V. 

DECLARATION  as  to  Pedigree. 

I,  L.,  of,  &c.,  do  solenmly  &  sincerely  declare  as  follows  : — 

1.  I  AM yrs  of  age,  &  am  one  of  the  chn  of  the  late  A. 

of ,  by  B.  his  wife,  formerly  K.,  spinster,  who,  as  I  have 

been  informed  &  believe,  were  married  in  the  parish  church  of 

on  the day  of ,     The  sd  A.  &  B.  are  the  psons 

of  those  respive  names  in  the  marre  certfe  pduced  &  shown  to 
me  at  the  time  of  makg  this  declon  &  marked  with  the 
Ire . 

2.  I  have  always  understood  &  believed  that  the  sd  A.  had 
three  chn  &  no  more  by  the  sd  B.,  namely,  two  sons,  named 
resply  D.  &  E.,  &  one  daur,  being  myself. 

8.  The  sd  D.  was,  as  I  have  always  understood,  bom  at 

in  the  kingdom  of  Italy  on  the day  of  .    In 

the  yr  18 —  he  sailed  for   Australia  in  the  ship  from 

Liverpool,  since  wch  time  no  tidings  of  him  have  ever  been 
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reced  by  any  of  his  family,  &  I  verily  believe  him  to  be  dead, 
&  that  he  died  a  bachelor  &  intestate. 

4.  I  HAVE  been  informed  &  believe  that  the  sd  E.  was  born 

at on  the day  of .    He  was  married  only  once, 

namely,  to  P.,  formerly  M.  spinster,  with  whom  he  inter- 
married on  the  day  of  at  the  parish  church  of 

,  as  I  know  from  havg  been  psnt  at  the  marre.    The  sd 

E.  died  on  the day  of .    He  is  the  pson  of  that  name 

mentd  in  the  three  sevl  certfes  of  baptism,  marre  &  burial,  now 
pduced  <fc  shown  to  me,  &  marked  with  the  Ires  — ,  — ,  4  — , 
resply.     The  sd  P.  is  still  livg  &  resides  at . 

5.  Thbbb  was  issue  of  the  marre  of  the  sd  E.  &  F.  one  child 

only,  named  G.  who  was  bom  on  the day  of ,  4  died 

on  the day  of ,  at  the  age  of yrs,  &  witht  havg 

been  married.  The  sd  G.  is  the  pson  of  that  name  mentd  in 
the  certfes  of  baptism  &  burial  now  pduced  &  shown  to  me,  4 
marked  with  the  Ires  —  A  —  resply. 

6.  I  KNEW  &  was  well  acquainted  with  H.,  one  of  the  trees 
of  the  settlemt  made  on  the  marre  of  the  sd  E.  &  F.,  who 

resided  &  died  in  the  month  of  ,  at  .    The  paper 

writg  now  pduced  &  shown  to  me  marked  with  the  hre u 

a  certfe  of  his  burial. 

7.  I  DBPOSB  to  the  above  facts  from  my  own  knowledge  or 
family  repute.    And  I  make,  &c.  (a). 

(a)  As  to  the  desirability  of  a  declaratioii  as  to  pedigpree  being  made  bj  a 
member  of  the  family,  see  Hnbback  on  Suooeesion,  pt.  3,  diap.  10 ;  Taylor 
on  Evidence,  664  et  $6q. 
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DECLARATIONS    OF    TRUST  (6). 


I. 

DEED  of  Dbclabation  of  Trust  of  Undividbd  Shares  of 

purcJtased  Lairds  (c). 

THIS  INDKE,  dc.    Plies,  A.,  pchaser  <t  tree,  1 ;  B.,  cestui  Parties. 
qm  trust,  2.     Recite  deed  of  convce  in  fee  to  A.,  referrg  shortly  Recitals. 

to  the  peels  ;  And  whas  the  sum  of  £ pt  of  the  sum  of  Part  of 

£ ,  pd  by  the  sd  A.  for  the  pchase  of  the  sd  hds  &  premes  p""**^ 

afsd,  \¥as  in  fact  moy  belonging  to  the  sd  B.,  &  the  sd  pchase  belongs  to 

was  made  by  the  sd  A.  as  to eql  undivided •.  pts  of  ^^*  ^^ 

the  sd  hds  &  premes  (being  such  a  proportion  of  the  whole  of 

the  sd  hds  &  premes  as  the  sd  sum  of  £ bears  to  the  sd 

sum  of  £ ),  as  a  tree  for  &  on  behalf  of  the  sd  B.,  as  the 

sd  A.  doth  hby  admit  &  declare:  NOW  THIS  INDRE  Wit- 
WITNETH  that  in  conson  of  the  premes  it  is  hby  agrd  &  decld  "*^ 
betn  &  by  the  sd  pties  hto  that  the  sd  A.,  his  hrs  &  assns,  shl  n^Ksiamtion 

stand  &  be  seised  of,  &  entled  to  All  xHose eql  undivided  °'  *™*'*' 

pts  or  shares  of  &  in  all  the  sd  hds  &  premes  comprd  in 

or  conveyed  by  the  hinbfe  recited  indre,  And  of  &  in  the 
appurts  thof,  Upon  trust  for  the  sd  B.,  his  hrs  &  assns,  &  to  Upon  trust 

convey,  lease,  assure  &  dispose  of  the  same eql pts  ^y^  j^,^, 

or  shares  &  premes  in  such  mner  as  he  or  they  shl  direct. 
In  wits,  &c. 

(&)  See  also  Sbttlimbnts.  As  to  the  stamp,  see  the  Stamp  Act,  1891, 
Ist  Schedule,  tit.  Declaration  and  Settlxmbnt. 

(«)  A  deed,  though  not  essential,  is  usoal  in  the  case  of  a  formal  declora- 
tion  of  trust. 
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n. 


iLAEATION  of  Trust  of  Leaseholds  6y  a  Husbakd 
in  favour  of  his  Wife,  to  be  endorsed  on  the  assignment 
to  the  Husband  (a). 

Recitak.          THIS  INDUE,  &c.    Pties,  A.,  1 ;  B.,  wife  of  the  sd  A., 
Agirement   2.    Whas  the  Bum  of  £ ,  in  the  within-written  indre  expd 

Srtiorif"     *^  ^^  P^  ^y  ^^®  ^^  ^'  *^^  *^®  pchase  of  the  hds  &  premes  thby 
trust  on       assned  to  the  sd  A.,  was  so  pd  under  an  arrangemt  betnthe 

repayment     ^^  ^    ^  ^^  ^^^  ^j^^  ^^   g  ^  ^^^^  ^^^  ^^  ^^^  ^j  ^. ^y  ^^ 

wife's         repd  to  him  by  his  sd  wife  out  of  moys  belonging  to  her  for 

estate.         her  separate  use,  the  intention  being  that  the  sd  pchase  shd 

be  made  for  the  benefit  of  the  sd  B.  &  that  upon  the  sd  pchase 

moy  being  so  repd  by  her  to  the  sd  A.,  he  should  exte  such 

declon  of  trust  of  the  premes  in  her  favour  as  is  hinafter 

Repayment  contd :  And  WHAS  the  sd  Bum  of  £ has  accdly  been  repd 

^y  '       to  the  sd  A.  by  the  sd  B.  out  of  her  separate  moys  &  esteashe 
Wit'.'  doth  hby  acknowe  &  declare:  NOW  THIS  INDBE  WITNETH 

neaseth.       ^jjj^j  jj^  conson  of  such  paymt,  &  in  psuanee  of  such  arrangemt 
as  afsd,  it  is  hby  agrd  &  decld  that  the  sd  A.,  his  eis,  ads,  & 
Declaration  assns  shl  stand  possed  of  the  sd  hds  &  premes  comprd  in  k 
wife  sSbo-'  assned  by  the  within- written  indre  for  all  the  term,  este,  4 
lately.         intt  thrin  for  wch  the  same  premes  are  held  under  the  within- 
recited  indre  of  lease  subjt  to  the  rent,  covts,  &  condons  thrin 
reserved  &  contd  in  trust  for  the  sd  B.,  her  exs,  ads,  &  assns 
absolutely  as  her  separate  ppty  &  este,  &  to  be  conveyed  4 
disposed  of  as  she  or  they  shl  direct.     In  wits,  &c. 

Power  of  (a)  A  husband  can  now  oonvey  to  his  wife  freehold  land  or  a  thing  is 

husband  to    addon  (Conv.  Act,  1881,  a.  50  (1)),  and  probably  also  leaaeholdB  (Matned 
convey  to       Women's  Property  Act,  1882,  a.  1  (1)  )  j  Barnsay  v.  MargreH,  [1894J  2  Q.  B.  18 ; 
'  see  also  Be  Marlborough,  [1894]  2  Ch.  133 ;  but  a  declaration  of  trust  may 

be  preferable  in  the  latter  case,  as  the  law  is  not  settled :  Hood  &  Chalhs, 
Coi^y.  &c.  Acts,  127.  Where  the  lessor's  consent  is  necessary  to  the  assign- 
ment of  the  lease,  this  may  be  an  additional  reason  for  effecting  the  object 
by  declaration  of  trust.  In  Surnian  v.  Wharton,  [1891]  1  Q.  B.  491,  which 
was  a  case  of  a  gift  of  a  leasehold  by  husband  to  wife  before  the  above  Aete, 
the  form  of  the  deed  is  not  stated. 
The  deed  would  not,  it  ia  thought,  be  liable  to  ad  valarem  duty. 
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ni. 

DECLAEATION  of  Trust,  6y  deed  poU,  of  Mortgage  Debt, 
where  the  Mortgage  does  not  disclose  the  trust  (b). 

TO  ALL  TO  WHOM   THESE  PSNTS  shl  come,  A.,  of 
&c.,  B.,  of  &c.,  &  C,  of  &Q,,  send  greetg.    Recite  mtge  of  even 
date  from  X  to  A.,  J?.,  d  C,  on  a  jt  acct:    NOW  THESE  Wit- 
PSNTS  WITS  that  the  Bd  A.,  B..  &  C.  do  hby  declare  that  the  ^^^^ 

sd  sum  of  £ meiitd  m  the  sd  recited  indre  of  even  date  money. 

hwith  to  be  lent  by  them  to  the  sd  X.  as  afsd  was  not  their 
own  pper  moy,  but  was  realised  by  them  by  the  sale  of  the 

sum  of  £ stk,  pt  of  the  sum  of  £ like  stk,  wch 

was  standg  in  the  names  of  the  sd  A.,  B.,  &  C,  as  trees  &  exs 
under  the  will  dated,  &c.i  &  proved  on,  &c.,  of  G.  of  &c., 

deced,  the  sd  sum  of  £ ,  stk,  being  pt  of  the  psonal  este  of 

the  sd  G. :  And  the  sd  A.,  B.,  &  C.  do  hby  resply  declare  that  Declaration 
they  &  their  exs,  ads,  &  t^ssns  shl  stand  possed  of  the  sd  sum 

of  £ ,  seed  by  the  sd  indre  of  even  date  hwith  as  afsd,  & 

the  intt  thof  &  the  sees  for  the  same,  &  all  benefit  thof.  Upon 
the  trusts  upon  wch  the  same  ought  to  be  held  in  conseqce  of 

the  sum  of  £ so  lent  by  them  as  afsd,  havg  been  pt  of  the 

psonal  este  of  the  sd  G.,  deced.    In  wits,  &c. 


IV. 

DECLAEATION  q/"  Trust  0/ Money  secured  by  Contribu- 
tory Mortgage  taken  in  the  names  of  Trustees 
where  the  money  is  advanced  by  the  lenders  in  Un- 
equal Sha/res  (c). 

Parties,  A.,  B.,  &  C,  trees,  1 ;  D.,  one  lender,  2 ;  E.  &  F., 
other  lenders,  3.     Recital  of  mtge  for  £3,000  to  A.,  B.,  d  C.  on  Recitala, 

ajt  acct,  referrg  to  the  peels  as,  "  certn &  hds  situate  in 

the  parish  of- ,  &  coy  of  ,  thrin  parlarly  descd ; " 

(l)  A  declaration  of  truat,  though  usuaUy  dispensed  with  in  this  case,  is 
lometimes  desirable, 
(c)  See  Vol.  II.,  Mobtoaoxs. 
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Title  to       And  WHA8  the  sum  of  £8,000  in  the  hinbfe  recited  indre  stated 

^^ced.    to  hskve  been  advced  by  the  sd  A.,  £.,  &  C,  was  in  reality 

advced  as  to  £1,000,  pt  thof,  by  the  sd  D.,  &  as  to  £2,000,  the 

other  pt  thof,  by  the  sd  E.  &  F.,  out  of  moys  belonging  to 

Agree-        them  as  trees  of  an  indre  of  settlemt,  dated,  &g.  :  And  whab 

™^  the  sd  A.,  B.,  &  0.  have  at  the  reqt  of  the  sd  other  pties  hto 

Wit*  agrd  to  exte  such  declon  of  trust  as  is  hinafter  containd :  NOW 

J^*^.^^  THIS  INDRE  WITNETH  that  in  psuance  of  the  sd  agrmt.  & 

of  troet      in  conson  of  the  premes,  it  is  hby  decld  that  the  sd  A,  B.,  k 

0.,  their  exs,  ads,  &  assns,  shl  stand  possed  of  the  ppal  sum 

of  £8,000,  seced  by  the  hinbfe  recited  indre,  &  the  intt  thron, 

In  trust  as  to  the  sum  of  £1,000,  pt  of  the  sd  ppal  sum  of 

£8,000,  &  the  intt  on  such  sum  of  £1,000  for  the  sd  D.,  his 

exs,  ads,  &  assns,  &  as  to  the  sum  of  £2,000  other  pt  of  the  sd 

ppal  sum  of  £8,000,  &  the  intt  on  such  sum  of  £2,000,  for  the 

sd  E.  &  F.,  their  exs,  ads,  &  assns  or  other  the  trees  or  tree 

for  the  time  being  of  the  sd  indre  of  settlemt :  And  fubthbb, 

SaniB  to  be  that  the  sd  sums  of  £1,000  &  £2,000,  &  the  intt  thron  resply, 

^J^biy^      shl  have  no  pref ce  or  priority  the  one  over  the  other,  but  shl 

be  payable  rateably  &  eqlly  out  of  any  moys  wch  shl  be  reced 

or  realised  by  the  sd  A.,  £.,  &  C,  their  exs,  ads,  or  assns, 

under  or  by  virtue  of  the  sd  indre  of  mtge.    In  wits,  &c. 


DEEDS,  FORMAL  PAETS  OF  (a). 


I.  This  Indrb,  made  the day  of ,  Betn  A.  (b)  of,  Ckmunence- 

&e.,  of  the  one  pt,  &  £.  of,  &c.,  &  C.  of,  &c.,  of  the  other  pt,  deotan  of 
WiTNBTH    that,  &c.   [And    this  Indrb    also,  or^  Further  two  parte 

__  _  without 

WiTNBTH,  &C.J  TOcitflls. 

n.  This  Indre,  made  the day  of ,  Betn  A.  of,  The  same 

&c.,  of  the  first  pt,  B.  of,  &c.,  of  the  second  pt,  &  C.  of,  &c.,  ^^  ^^ 
&  D.  of,  &c.,  of  the  third  pt.    Whas,  &c.    Now  This  Indre  recitals. 
WiTNBTH  that,  &c.  [And  This  Indre  also,  or,  "Further" 

WiTNBTH,  &c.] 

m.  Know  All  Men  By  These  Psnts  that  I,  A.  of,  &c.,  [We,  Ck»mmence- 
A.  of,  &c.,  &  B.  of,  &c.],  do,  &c.,  vsing  the  first  pson  through-  deed  poll 
out.  ^^^l^t 

lecitaiB. 

IV.  To  All  to  Whom  These  Psnts  shl  come,  A.  of,  &c.,  The  same 
sends  [A.  of,  &c.,  &  B.  of,  &c.,  send]  greetg.     Whas,  &c.  ▼itt 
Now  These  Psnts  Wits  that,  &c.,  vsing  the  third  pson.  "^ 

V.  This  Indre,  made  the day  of ,  Betn  the  within-  Endorsed 

named  A.  of  the  one  pt,  &  B.  of,  &c.,  of  the  other  pt. 

VI.  This  Indre,  made  the day  of ,  Betn  A.  of,  &c.,  Commence- 

of  the  first  pt,  B.  of,  &c.,  of  the  second  pt,  &  G.  of,  &c.,  of  the  d^  gap. 
third  pt,  supplemental  [intd  to  be  read  as  annexed]  to  an  piementai. 


lead  as 


(a)  As  to  the  form  and  execution  of  deeds,  see  80  Sol.  J.  636,  661,  667. 

(6)  As  to  the  yarions  methods  of  describing  the  parties,  see  Elph.  Introd., 
pp.  61 — 66.  As  to  the  notarial  or  other  authentication  of  deeds  to  be  acted 
on  abroad,  see  Taylor  on  Evidence ;  above,  p.  189,  note,  and  Declarations 
Statutobt. 

(e)  The  principal  deed  ^riU  be  referred  to  as  the  ''  within  written  '*  As  to 
indentoie,  matters  recited  in  it  as  ''  within  recited,"  and  persons  or  ^Lda 
matters  mentioned  in  it  as  '^  within  named  "  or  "  mentd,"  the  first 
time  they  are  mentioned.    If  the  reference  is  to  a  prior  endorsed  deed,  the 
word  "  above  "  wm  be  substituted  for  "  within." 
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aimezedto  indre  dated,  &c.,  &  made  betn,  &c.,  [being  a  settlemt,  &e.] 

rtramen?  hinafter  called  the  ppal  deed,  &  anor  indre  dated,  &c.,  &  made, 

(«)•  &c.,  [being  a  mtge,  &c.]  hinafter  called,  &c. 

The  same  vn.  This  Indre,  made,  &c.,  as  in  last  form,  supplemtal  [intd 

priOT^in-*  to  be  read  as  annexed]  to  the  sevl  indres,  deeds  poll,  4 

Btramento  instrumts,  the  parlars  &  natures  whof ,  togr  with  the  names  or 

scribed  in  designons  by  web  the  same  are  hinafter  refd  to,  are  specified 

a  schedule  in  the  schdle  hto. 

(a). 

Testimo-  ^^^'  ^^  ^^^^  yfhot  the  sd  pties  hto  have  hrunto  ,set  their 

nium  of  an  respive  hands  &  seals  the  day  &  yr  first  above  written. 

™   ^  IX.  In  wits  whof  the  sd ,  Co  or  Corporon,  have  caused 

where  a  their  common  seal  to  be  hrunto  afSxed,  &  the  sd  other  pties 

Motion  ^^  ^*^v®'  *®-'  ^  in  precedg  form. 

is  a  party.  x.  In  WITS  whof  the  sd  pties  hto  of  the  first,  second,  & 

The  Mme.  third  pts  have  hrunto  set  their  respive  hands  &  seals,  &  the 

form.  sd ,  Co  or  Coporon,  have,  &c.,  the  day  &  yr  first  above 

written. 

Testi-  XI.  In  WITS  whof,  K.  of,  &c.,  atty,  by  virtue  of  a  power  of 

indenture  ^^^y  ^^^^er  the  hand  &  seal  of  the  above-named  A.  dated  the 

executed      day  of  hath  hrunto  set  the  hand  &  seal  of  the 

As  to  the  (a)  For  recitals  making  a  deed  supplemental,  kc,  see  p.  B65.     As  to 

use  of  Bup-    supplemental  de^ds.  aee  the  Conv.  Act,  1881,  a.  63 ;  above,  p.  71,  note. 
dMdfl  ^  The  above  enactment  has  been  the  means  of  bringing  the  plan  of  maldng 

deeds  supplemental  considerably  into  use  as  a  means  of  saving  ledtals, 
although  it  does  not  of  course  derive  any  efficacy  from  the  Act  which  it 
would  not  otherwise  possess ;  and  recourse  was  occasionany  had  to  it  before 
the  Act  to  save  long  recitals,  where  endorsement  was  impracticable  or  not 
convenient.  The  Act  speaks  of  deeds  being  made  supplemental  to  detds, 
but  a  deed  or  agreement  may  of  course  be  made  supplemental  to  any 
previous  deed  or  agreement,  or  to  a  will,  or  to  any  number  of  preTUNU 
instruments.  This  plan  is  often  more  convenient  than  endoising  the 
instrument,  especiaUy  where  more  than  one  solicitor  is  employed  in  the 
business ;  but  where  the  new  deed  has  to  be  approved  by  other  solicitors 
who  are  not  acquainted  with  the  prior  instruments,  the  form  of  a  supple- 
mental deed  is  generaUy  inconvenient;  and  there  can  be  no  object  i& 
using  it  unless  a  material  advantage  in  brevity  is  thereby  attained.  It 
is  generaUy  convenient  and  makes  the  new  deed  more  intelligible  if  the 
nature  of  the  prior  instruments  is  very  shortly  stated,  and  a  short  designa- 
tion is  given  to  each,  as  above.  As  to  the  mode  of  referring  to  matteis  or 
persons  mentioned  in  the  previous  instruments  (which  in  an  endorsed  deed 
would  be  referred  to  as  "within"  mentioned,  &c.,  see  last  note), it  is  in- 
correct to  say  "above"  mentioned,  &c.,  unless  the  new  deed  is  actnaUj 
physically  annexed ;  the  proper  way  is  to  say  "mentioned,  or,  recited,  in  the 
principal  deed,"  &c. 
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8d  A.  [or,  K.  of,  &c.,  as  atty  for  the  above-named  A.  by  by  attorney 
virtue,  &c.,  hath  hrunto  set  his  hand  &  seal  (6)]  the  sd  other  ^^^' 
pties,  &c. 

xiL  In  wits  whof  the  sd  A.  [I  the  sd  A.,  or,  we  the  sd  A.  &  Testimo- 
B.]  hath  [have]  hrunto  set  his  [my]  hand  &  seal  [our  respive  "©S^^j* 
hands  &  seals]  the day  of . 

XIII.  In  wits  whof  the  sd ,  Corporon,  have  caused  their  The  same 

common  seal  to  be  hrunto  affixed  this day  of .  oration! 

XIV.  Given  under  the  common  seal  of  the  sd ,  Corporoti,  The  same. 

or,  "  our  common  seal,"  this day  of .  Short fonn. 

XV.  Signed,  sealed,  &  delivered  by  the  within-named  (d)  Attestation 
A.,  in  the  presce  of  '^*^'^- 

£.  of,  &c. 

C.,  clerk  to  Messrs.  E.  &  L.,  of,  &c., 
Solicitors. 

XVI.  Signed,  sealed,  &  delivered  by  the  within-named  A.,  Attestation 

the  words [to both  inclusive]  havg  been  previously  there  are 

erased  in  [written  on  an  erasure  in]  [interlined  betn]  the  tenth  f^Jf HT®"  °' 

&  eleventh  lines  of  the  first  skin,  [page]  &  the  words tions. 

havg  been  previously  erased  in  the  third  line  of  the  second 

fikin  [page],  in  the  presce,  &c. 

xvn.  Signed,  sealed,  &  delivered  by  the  within-named  B.,  Subeequont 
the  erasures  &  interlineons  noticed  in  the  atteston  of  the  exon  ^here  the 
by  the  within-named  A.,  havg  been  previously  made,  in  the  ^'J*^ 

presce,  &C.  erasures. 

xvm.  Signed  by  settg  his  mark,  &  sealed  &  delivered  by  Attestation 
the  within-named  A.,   he   being    unable    to  write,   in    the  tion\y ' 

presce,  &C.  marksman. 

XIX.  Signed,  sealed,  &  delivered  by  the  within-named  A.,  Attestation 
the  same  havg  been  first  read  over  to  him,  he  being  blind  hVindoJ 
[unable  to  read  the  same]  or,  "  the  purport  &  effect  of  the  illiterate. 

(h)  See  the  Ck>ny.  Act,  1881,  8.  46. 

(e)  The  testimonium  in  this  case  is  nsuaUy  in  the  ordinary  form,  which   As  to 
is  not  incorrect,  as  the  act  of  the  attorney  is  in  law  that  of  the  principal,   f*®^!^**'^ 
The  attorney  may  sign   the  name  of   the  principal,  adding  under  the   ^ 

eignature,  "  by  power  of  atty  to  B.  (the  atty)  ;  "  or  he  may  sign 

"  B.  as  atty  for  A.  by  power  of  atty,  dated,  &c."     See  the  Conv. 

Act,  1881,  s.  46. 

(d)  For  a  deed  engproesed  book-wiae,  in  this  and  the  following  forms  of 

attestation  clauses,  say,  **  above-named." 
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AttMUtion 
for  deed 
executed 
by  at- 
tozney. 

AUeeteiioD 
for  oom- 
penyor 
corpora- 
tion. 

Attestation 
where  some 
sigoataree 
in  sche- 
dule. 

Attestation 
for  infant 
coning  of 
age. 

Receipt 

endoxaed 

(a). 


Instruc- 
tions for 
executing 
and  attest- 
ing a  deed. 


same  havg  been  previously  explained  by  me  to  him,  &  he 
appeared  perfectly  to  understand  the  same/'  in  the  presoei  ic. 

XX.  Signed,  sealed,  &  delivered  by  K.,  atty,  as  the  atty  of 
the  within-named  A.,  in  the  presce,  &c. 

XXI.  The  Common  Seal  of  the  mthin-named  ,  Co  or 

Corporon,  was  affixed  to  the  within-written  indre  in  the  preece 
of  us, 

A.  &  B.,  [Dirors. 
C.  secretary]. 

xxn.  SiONED,  sealed,  &  delivered  by  the  respive  pties 

whose  names  are  subscribed  in  the column  of  this  schdle 

in  the  presce  of  the  respive  psons  whose  names  are  subscribed 
in  this  column  opposite  to  the  names  of  such  respive  pties. 

xxm.  Signed,  &c.,  by  the  within-named ,  on  the  — 

day  of (he  havg  attained  his  majority  on  the day  of 

-),  in  the  presce  of,  &c. 


XXIV.  Bkced  of  the  within-  [above]  named  A.  the  sum  of 

£ ,  being  the  conson  moy  within-  [above]  expd  to  have 

been  pd  by  him  to  me.    Dated  the day  of . 

Wits.  Signed  B. 

XXV.  It  shd  be  signed  by at  the  seal  at  the  foot,  where 

his  initials  are  written  in  pencil,  &  after  signg  he  shd  toacb 
the  seal  &  say,  "  /  deliver  this  as  my  act  dc  deedJ'^ 

The  above  shd  take  place  in  the  presce  of  a  [two]  wiii8[66] 
who  shd  sign  his  [their]  name[s],  address[es],  &  profession^ 
or  business[es]  (if  any),  under  the  mem  of  atteston  written 
at  the  end  [on  the  back]  of  the  instrumt,  where  pointed  out  in 
pencil. 


(a)  ThiB  is  now  eeldoni  required.    See  the  Conv.  Act«  1881,  s.  54;  abore, 
p.  875,  note. 
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I.  To  A.,  B.,  &  C.y  the  trees  of  an  indre  dated,  &c.,  being  the  Consent  u> 
settlemt  made  on  our  marre.  ^i^ent 

We  hby  consent  to  your  investg  the  sum  of  £ ,  now  in  invoking 

your  hands  as  trees  of  the  sd  settlemt,  in  the  pchase  of  2f  p.c.  ™  ^  ' 
Consold  Stk.    As  wits  our  hands  this day  of . 


Signatures  of  hisbd  Jc  wife. 
Wits. 

n.  To  A.  &  B.,  the  trees  of  the  will  of  the  late .  Requeat  to 

I  do  hby  reqt  you  to  sell  the  sum  of  £ p.c.  Consold  Jf*!^^^ 

Stk  now  standg  in  your  names  as  such  trees,  &  representg,  oTy  change  in- 
"  formg  pt  of,"  the  share,  to  the  income  whof  I  am  entled  for  ^    ^^^ ' 
life,  of  the  residuary  este  of  the  sd  testor,  &  to  invest  the  net 
proceeds  of  such  sale  (after  paymt  of  the  expses  of  the  sale  & 

reinvestmt)  in  the  pchase  of  £ p.c.  Deb  Stk  of  the 

Rly  Co  [or  in  case  such  investmt  shl,  owing  to  the  state  of  the 
market,  or  for  any  other  reason  be  deemed  inexpedient,  then 
in  the  pchase  of,  &c.,  or  in  any  other  investmt  authorised  by 
the  sd  will,  or  by  law].    As  wits,  &c. 

Signdtwre  of  tenant  for  life. 
Wits. 

m.  To  A.  &  B.,  the  trees  of  a  settlemt,  dated,  &c.,  made  on  Direction 

our  marre.  ^  trnateea 

We  do  hby  reqt  you  to  call  in  the  sum  of  £ (formg  pt  mortgage  ^ 

of  the  funds  subjt  to  the  trusts  of  the  sd  settlemt  seed  upon  a  ^aae  i^a. 

mtge  of  the  — r-  este  belonging  to  Mr. ,  &  to  invest  the 

same  or  a  sufft  portion  thof  in  the  pchase  of  the  freehd  este  or 
ppty  known  as,  &c.,  &  to  invest  any  surplus  of  the  sd  moys 
wch  may  remain  after  completg  the  sd  pchase  &  paymt  of  the 
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Beqii«tto 
pftj  money 
toaoUcitor 

(a). 


Direction 
by  tenant 
for  life  to 
trosteee  to 
make  in- 
Teetment. 


Direction 
by  tenant 
for  life  to 
tmstces 
to  pay 
parcbase* 
money  and 
coats. 


other  the  trees  or  tree  for  the  time  being  of  the  within- written 
indre,  do  &  shl  forthwith  after  the  sd  marre  sell  the  sd  sam  of 

£ Bank  Stk  &  pay  the  moys  pduced  thby  to  G.,  of,&c.,t 

H.y  of,  Scc.y  the  trees  of  the  daur*s  settlcmty  or  the  sorvor  of  them, 
to  the  intent  that  they  or  he  may  stand  possed  thof  in  trost 
for  her  the  sd  E.,  her  exs,  ads,  &  assns.    In  wits,  See. 

vm.  To  Mr. 

I  hby  authorise  &  reqt  you  to  pay  the  sum  of  £ ,  wch  is 

payable  to  me  under  a  deed  of,  &o.,  being  a  convce  of,  &c.,  or 
as  the  case  may  be,  &  suiy  intt  due  or  to  become  due  in  respt 

thof,  to  my  solor,  Mr.  ,  whose  rect  shl  be  an  effectual 

dischge  to  you  for  the  same. 

Dated,  &c. 

IX.  To  A.  &  B.,  the  trees  of  an  indre  of  settlemt,  dated,  &c., 
&  made,  &c.,  or^  **  the  will  of  X.,  deced."  I  do  hby  by  virtue 
of  the  powers  vested  in  me  under  the  Settled  Land  Acts,  1882 
to  1890,  as  tenant  for  life  in  posson  under  the  sd  settlemt  [will] 

direct  you  to  invest  the  [sum  of  £ ,  pt  of  the]  capital  moys 

now  in  your  hands  as  such  trees  as  afsd  in  the  pchase  of,  &c. 
Dated,  &c. 

Signature  of  tenant  for  life  or  limd  oumer. 
Wits. 

X.  Commencemt  as  in  last  form.     I  do  hby  by  virtue,  &c., 

direct  you  to  sell  out  a  suflft  portion  of  the  sum  of  £ 

2f  p.c.  Gonsold  Stk,  now  invested  in  your  names  as  trees  of 
the  above-mentd  settlemt  [will],  &  to  apply  the  pceeds, or,  "to 
apply  a  sufft  portion  of  the  capital  moy  in  your  hands,  subjt 
to  the  trusts  of  the  sd  settlement  [will],"  in  paymt  of  the 

pchase-moy,  amtg  to  £ ,  of  an  este  situate,  &c.,  wch  I  have 

lately  contracted  to  pchase  from  X.  upon  the  exon  of  the 

convce  thof  on  the day  of next,  or  such  later  day  as 

may  be  appted  for  the  complon  of  such  pchase,  And  in  paymt 

of  the  bill  of  costs  [amtg  to  £ ]  of  my  solors,  Messrs. 

[&  of  your  solors,  Messrs.  2  ^^  relon  to  such  pchase. 

Dated,  &c. 

Signature  of  tenant  for  life  or  limd  outmt. 
Wits. 

(a)  An  express  authority  of  this  kind  is  now  seldom  needed,  having  les^i 
to  the  Ck>ny.  Act,  1881,  s.  66,  and  the  Trostee  Act,  1898,  s.  17  (1)  (see  abon, 
p.  376,  note) ;  but  may  occasionally  be  required. 
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XI.  Commencemt  as  inform  ix.  Diroction 

We  hby  by  virtue,  &c.,  authorise  &  reqt  you  as  trees  of  the  for^Seto* 
above-mentd  settlemt  [will],  to  apply  any  capital  moy  in  your  tmsteee  to 
hands  subjt  to  the  trusts  thof  in  or  towards  paymt  of  the  bill  of  sales. 

of  costs  of  Messrs. ,  as  solors  for  the  mtgees  of  the  sd 

estes,  in  respt  of  sales  of  portions  of  the estes,  &  also  in 

paymt  of  the  bill  of  costs  of  Messrs. as  solors  for  your- 
selves, the  sd  trees,  &  in  paymt  of  the  bill  of  costs  of  Messrs. 

,  as  solors  for  ourselves,  the  tenants  for  life  of  the  sd  estes, 

in  respt  of  such  sales  {b).    Dated,  &c. 

Signatures  of  tenants  for  life  or  limd  ovmers. 
Wits. 

xn.  To  A.,  tenant  for  life  [limd  owner]  of  the  Y.  este  Oonaeiit  by 
under  an  indre  of  settlemt,  dated,  &c.,  &  made,  &c.,  or,  J^^J^f^ 
"  the  will  of  X.,  deced."    We,  the  trees  of  the  above-mentd  ^^%  catting 

'  and  selling 

settlemt  [will],  do  hby,  psuant  to  the  Settled  Land  Acts,  timber  (c). 
1882  to  1890,  give  our  consent  to  your  cuttg  &  sellg  the 
timber  wch  is  ripe  &  fit  for  cuttg  on  the  lands  descd  in  the 
schdle  hto  [Provd  that  three-fourths  of  the  net  proceeds  of 
the  sale  are  to  be  pd  to  us  to  be  applied  as  capital  moy]  (d). 
Dated,  &c. 

[^Sliort  schdle  ofpcels.2 

Signatures  of  trees. 
Wits. 

XTTT.  Commencemt  as  in  last  form.    We  the  trees  under  the  Consent  by 
above-mentd  settlemt  [will]  do  hby,  psuant  to  the  Settled  ^^*^ 
Land  Acts,  1882  to  1890,  give  our  consent  to  your  sellg  lease  of 
[leasg]  the  mansion  house  &  lands  descd  in  the  schdle  hto,  bouM,  &c. 
or  any  pt  or  pts  thof,  in  such  mner  &  subjt  to  such  [parlars]  ^*)- 
Condons  &  provons  &  upon  such  terms  as  you  may  think  fit, 
And  we  hby  undertake  &  agree  to  sign  &  exte  such  deeds  or 


(b)  The  ooets  of  obtaining  the  concurrence  of  mortgagees  of  the  life 
estate  ought  not,  as  a  general  rule,  to  be  paid  out  of  capital  money : 
Cardigan  y.  Curzon  Howe,  41  Gh.  D.  876. 

(c)  See  the  Act  of  1882,  s.  85. 

(d)  See  the  Act,  8.  86  (2). 

(e)  Seethe  Act  of  1890,  s.  10,  and  Forms  vi.  and  yii.  in  the  Bides  of 
Court  of  December,  1882,  under  the  original  Act. 
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Direction 
by  tenant 
for  life  to 
porchaaer 
to  pay 
money  to 
tmstees  or 
intoCoart. 


Consent  by 
a  tenant 
for  life  to 
a  sale  or 
lease  by 
the  tms- 
tees  ander 
an  express 
power  in 
the  settle- 
ment (a). 

As  to 
consent  of 
tenant  for 
life  to 
exercise  of 
express 
powers  by 
tmstees. 


instrumts  for  further  testifying  our  consent  to  any  such  sale 
[lease]  as  may  be  deemed  pper.    Dated,  &c. 

l^Short  schdle  ofpcelsJ] 

Signatures  of  trees. 
Wits. 

XIV.  To  Mr.  A.,  pchaser. 

I,  B.,  of  &c.   tenant  for  life  [limd  owner]  of  the  pptj 

known  as  ,  comprd  in  a  contract  dated,  &c.,  &  made 

betn  myself  of  the  one  pt  &  you  of  the  other  pt,  do  hby,  by 
virtue  of  the  powers  vested  in  me  under  the  Settled  Land 
Acts,  1882  to  1890,  direct  you  to  pay  the  pchase-moy  [amtg 
to  £- — ]  payable  by  you  under  the  sd  contract  to  C,  of, 
&c.  &  D.,  of,  &c.,  the  trees  of  an  indre  of  settlemt  dated, 
&c.,  or,  "  the  will  of  X.,  deced,"  [or,  into  Ct,  psuant  to  the 
order  dated,  &c.,  wch  has  been  obtained  for  that  ppose]. 
Dated,  &c. 

Signature  of  tenant  for  life  or  other  limd  aimer. 

Wits. 

XV.  Commencemt  as  in  form  ix. 

I,  A.,  as  tenant  for  life,  or,  "  being  benefly  entled  or  inttedfor 
my  life,"  under  the  above-mentd  settlemt  [will]  do  hby  psuant 
to  the  provons  of  the  Settled  Land  Acts,  1882  to  1890,  give 
my  consent  to  your  sellg  [leasg]  the  ppty  descd  in  the  schdle 
hto,  &c.  give  short  parlars  of  the  material  terms  as  to  price  or 
rent,  dtc,,  d:  onvise,  &  I  undertake  &  agree  to  sign  &  exte  sach 

(a)  The  restrictions  in  8.  50  of  the  Act  ag^ainst  the  asaignment  by  the 
tenant  for  life  of  his  statutory  powers,  and  the  provision  in  s.  53  tiiat  in 
exercising  snch  powers  he  is  to  have  regard  to  the  interests  of  aJl  parties 
entitled,  must  be  taken  to  apply  to  his  power,  under  s.  56,  of  consenting  to 
any  sale  or  lease  by  the  trustees  under  an  express  power  or  trust  as  well  as 
to  the  other  powers  of  the  tenant  for  life  under  the  Act;  so  that  it  is 
oonceiTed  he  cannot  delegate  his  power  of  consenting,  or  give  a  general 
consent,  to  any  future  exercise  of  the  express  powers  of  the  trustees;  and 
that  the  consent  must  be  a  specific  one  to  each  transaction  involving  sn 
exercise  of  discretion  by  the  tenant  for  life.  These  considerations  render 
it  desirable  that  the  tenant  for  life  should  give  his  consent  by  joining  in  the 
conveyance  or  lease ;  but  this  may  be  sometimes  inconvenient,  and  the 
consent  may  have  to  be  given  separately,  as  in  this  form.  The  consent 
might  bear  even  date  with  and  refer  to  the  conveyance  or  lease,  but  shonld 
not  refer  to  the  contract,  as  this  would  make  the  contract  part  of  the  title. 
Where  several  persons  together  constitute  the  tenant  for  life,  t^  consent 
of  one  only  is  necessary ;  Settled  Land  Act,  1884,  s.  6  (2). 
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deeds  or  instramts  for  farther  testifying  my  consent  to  such 
sale  [lease]  at  the  cost  of  the  trust  este  as  may  be  deemed 
pper.    Dated,  &c. 

l^Schdle  ofpceU.'] 

Signattvre  of  tenant  for  life. 
Wits. 

XVI.  Commencemt  as  in  form  xn.     I,  A.,  of  &c.,  as  mtgee  Conaentby 
of  your  life  este  under  the  above-mentd  settlemt  in  the  hds  S^Hfo*^ 
hinafter  mentd  (with  other  hds)  under  an  indre  of  mtge,  estate  of 
dated,  &c.,  &  made,  &c.,  do  hby  consent  to  the  sale  by  you  ^i^  °' 
under  the  powers  of  the  Settled  Land  Acts,  1882  to  1890,  of  »*«  (*)• 
the  freehd  &  inhance  of  the  hds  mentd  in  the  schdle  hto  to 

X.,  of,  <&c.,  for  the  sum  of  £ ,  upon  paymt  of  the  sd 

pchase-moy  to  the  trees  of  the  sd  settlemt,  &  do  agree  upon 
&  subjt  to  such  paymt  being  made  at  your  expse,  to  do  & 
exte  &  to  procure  to  be  done  &  exted  all  such  acts  &  assurces 
as  shl  be  necy  or  pper  for  releasg  the  sd  premes  from  the 
ppal  moys  &  intt  seed  by  the  above-mentd  mtge  &  from 
all  claims  &  demands  thrunder,  but  witht  prejudice  to  the 
chge  to  wch  I  am  entled  as  such  mtgee  as  afsd  on  your  life 

intt  in  the  sd  sum  of  £ &  the  investmts  &  income  thof . 

Dated,  &c. 

{Schdle  of  peels. 1 

Signnture. 

Wits. 

(6)  See  the  Act  of  1882,  s.  50  (3).  Some  practitioners  prefer  to  make  the 
mortgagee  of  the  life  estate  join  in  the  conyeyance  to  release  and  convey ; 
bnt  this  seems  unnecessary^  as  the  legal  estate  would  be  drawn  out  of  the 
mortgagee  by  the  statutory  conveyance  of  the  tenant  for  life ;  and  a  separate 
consent  is  preferable,  as  it  enables  the  mortgage  to  be  taken  off  the  title  on 
the  death  of  the  tenant  for  Kfe. 


DISCLAIMERS 


Recitals. 
Will. 


As  to  dis- 
claimers. 


As  to 

married 

women. 


I. 

DISCLAIMER  by  Trustee  under  a  Will.    Rbsbevation 

o/'Beneficul  Interest. 

TO  ALL  TO  WHOM  THESE  PSNTS  shl  come,  A.,  of,  &c., 
sends  greetg.  Whas  X.,  late  of,  &c.,  duly  made  &  exted  his 
will  dated,  &c.,  &  thby  gave  all  his  real  &  psonal  este  not 
thinbfe  specifically  given,  to  the  sd  A.  &  B.  of,  &c.,  their  hrs, 


(a)  See  Elph.  Introd.  Gonv.  475.  A  deed  Ib  g^erally  desirable  u 
eyidenoe  of  the  disclaimer  of  a  trusteeship,  but  is,  of  course,  not  neoesBszy. 
It  was  at  one  time  supposed  that  a  deed  of  disclaimer  was  necessaiy  as  to 
the  legal  estate  in  land,  but  this  is  exploded ;  see  Re  Gordon,  6  Ch.  D.  531 ; 
Be  Birehall,  40  Ch.  D.  436.  In  general  the  office  of  executor  is  sepaiable 
from  that  of  trustee,  so  that  one  may  be  accepted  without  the  other;  bnt 
the  two  offices  may  be  so  inseparably  connected  by  the  will  that  the  re- 
nunciation of  probate  would  amount  to  the  disclaimer  of  the  trosteeehip,  Se 
Gordon,  6  Ch.  D.  631 ;  Lewin  on  Trusts,  212 ;  and  conversely  the  probate  of 
the  will  woidd  be  the  acceptance  of  the  trusteeship,  Mucldow  v.  FvUer,  Jac 
198 ;  Lewin,  214.  Of  course  a  trustee  cannot  disclaim  a  part  oilly  of  the 
trusts,  Urch  v.  Walker,  8  M.  &  0.  702;  or  the  trusts  of  part  only  of  the 
property.  Lord  and  FuUerton'a  Contract,  [1896]  1  Ch.  228 ;  but  two  of  seTeral 
devisees  in  trust  were  held  not  debarred  by  accepting  the  trust  from  dis- 
claiming the  legal  estate  in  copyholds  in  favour  of  their  co-devisee  to  save 
a  fine  on  admittance,  Wellesley  v.  Withers,  4  £1.  &  Bl.  750. 

As  to  disclaimers  by  married  women,  see  8  &  9  Vict.  c.  106,  s.  7.  Whether 
or  not  the  Married  Women's  Property  Act,  1882,  applies  to  property  Tested 
in  a  married  woman  as  trustee  (as  to  which,  see  p.  491,  note),  a  disclaims 
by  her  of  real  or  leasehold  property  is  not  affected  by  that  Act,  and  should 
in  all  cases  be  by  deed  acknowledged  with  the  husband's  concurrence;  bat 
on  the  retirement  of  a  married  woman  from  a  trusteeship  the  trust  estate 
may  undoubtedly  be  vested  under  the  Tree  Act,  1893,  s.  11,  replacing  the 
Conv.  Act,  1881,  s.  32,  in  the  co-trustees  by  declaration  without  acknowledg- 
ment.   As  to  disclaimer  of  powers,  see  the  Conv.  Act,  1882,  s.  6. 

For  a  precedent  of  a  disclaimer,  and  appointment  of  new  trustees  by  t^ 
same  deed,  see  above,  p.  184. 
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ezSy  ads,  &  assns,  upon  certn  trusts  thrin  mentd,  &  the  sd 

tester  thby  appted  the  sd  A.  &  £.  exs  of  his  sd  will  [&  gdians 

of  his  infant  chin :  ]  Recite  codl  aUerg  trusts :  And  whab  the  Refusal  to 

sd  A.  declined  to  act  as  tree  &  exor  tmder,  or  to  accept  the  ^^' 

gifts  made  to  [or  the  office  of  gdian  vested  in]  him  jtly  with 

the  sd  B.  in  trust  as  afsd,  in  &  by  the  sd  will  &  codl,  &  has 

renounced  probate  thof :  NOW  THESE  PSNTS  WITS  that  Wit- 

the  sd  A.  doth  hby  wholly  &  absolutely  renounce  &  disclaim 

All  the  real  &  psonal  este,  &  premes  whatsr  by  the  sd  will  DiBciaimer. 

&  codl,  or  eir  of  them,  given  to  him  the  sd  A.  whether 

jtly  with  the  sd  £.  or  orwise  in  trust  as  afsd,  &  all  real  & 

psonal  este  wch  at  the  dece  of  the  sd  testor  was  vested  in  him 

as  a  tree  or  mtgee  (6),  &  all  trusts,  powers,  &  authorities  by 

the  sd  will  &  codl  or  eir  of  them  reposed  or  vested  in  him  the 

sd  A.,  his  hrs,  exs,  ads,  or  assns,  whether  jtly  with  the  sd  £., 

his  hrs,  exs,  ads,  or  assns,  or  orwise,  &  the  offices  of  tree  & 

exor  [&  gdian]  under  the  sd  will  &  codl :  [Provd  airways  that  Reaerva- 

nothing  hrin  contd  shl  operate  as  a  disclaimer  or  rele  of  any  beneficial 

benefl  intt,  whether  vested  or  contingent,  to  wch  the  sd  A.  is  interest  (<?). 

now,  or  he,  his  hrs,  exs,  or  ads,  may  or  might  hrafter  become 

entled  under  the  trusts,  powers,  or  provons  of  the  sd  will  or 

codl,  or  any  legacy  or  beqt  thby  given  to  the  sd  A.  for  his  own 

benefit].    In  wits,  &c. 


11. 

DISCLAIMER  by  Indorsement  of  Trusteeship  of  Deed. 

TO  ALL  TO  WHOM   THESE    PSNTS    shl    come,  the  Recital, 
within-named  A.  sends  greetg.    Whas  the  sd  A.  has  never 
exted  the  within- written  indre,  &  has  never  accepted  or  acted 

(&)  This  disclaimer  of  trust  and  mortgage  estates  is  required  only  as  to 
copyholds  to  which  the  testator  had  been  admitted,  which,  by  the  Copyhold 
Act»  18M,  repealing,  and,  by  s.  88,  re-enacting  the  Copyhold  Act,  1887^  s.  46, 
aze  excepted  out  of  the  Cony.  Act,  1881,  s.  30 ;  all  others  would  go  with  the 
ezecatorship. 

(e)  As  to  the  right  of  a  legatee  to  accept  a  beneficial  gift  and  dianUim  an 
onerous  one,  see  Quthrie  v.  WcHrond,  22  Ch.  D.  673;  Be  Hotchkys,  32 
Ch.  D.  406. 
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in  the  trusts  thot  &  is  desirous  of  renouncg  &  disclaimg  sueh 
Wii.  trusts :  NOW  THESE  PSNTS  WITS  that  the  sd  A.  doth  hby 

j^^^      wholly  &  absolutely  renounce  &  disclaim  All  &  singb  the  ml 

&  psonal  este,  hds,  &  premes  whatsr  by  the  within-written. 


indre  expd  to  be  grted  &  assned  to  the  sd  A.,  his  hrs,  exs 
&  assns,  jtly  with  the  within-n^ned  B.  &  C,  their  hrs,  eis, 
ads,  &  assns,  in  trust  as  within  mentd  or  orwise  hovsr,  & 
the  treeship  of  the  within- written  indre,  &  all  trusts,  powers,  & 
authorities  expd  to  be  thby  vested  or  reposed  in,  or  given  to 
him,  the  sd  A.,  his  hrs,  exs,  ads,  or  assns,  whether  jtly  with 
the  sd  £.  &  C,  or  any  other  psons  or  pson,  or  orwise 
In  wits,  &c. 


DISENTAILING  ASSUKANCES  («). 


DISENTAILING  Deed  of  Freeholds  hy  Tenant  in  Tail 

in  Possession  (ft). 

Parties,  A.,  tenant  in  tail,  1 ;  B.,  grtee  to  uses,  2 :  Whas  Recitals. 
under  an  indre,  dated,  &c.,  made,  &c.,  in  conson  of  the  marre,  Settlement 
aftwds  solemnised,  of  X.  &  Y.  resply  deced,  the  late  father  &  °' 
mother  of  the  sd  A.,  or,  "  under  the  will,  dated,  &c.,  &  a  codl 
thto,  dated,  &c.,  &  proved,  &c.,  of  X.,  late  of,  &c.,  deced,"  the 
sd  A.  is  tenant  in  tail  [male]  in  posson  of  the  hds  hby  grted, 
or  recite  settlemt  or  mil  d  codl,  subseqt  events  showing  the  title 
of  A.:  And  whas  the  sd  A.  is  desirous  of  barrg  the  entail  of  Desire  to 
the  sd  hds  &  of  all  other,  if  any,  hds  of  wch  he  is  tenant  in     ^' 
tail  [male  or  in  tail]  as  hinafter  mentd,  &  of  vestg  the  same  in 
himself  in  fee  simple  in  posson,  in  mner  hinafter  appearg : 
NOW  THIS  INDRE  WITNETH  that  the  sd  A.  doth  hby  grt  Wit- 
unto  the  sd  B.,  All  &  singr  the  freehd  [messes,  farms,  lands,  ",®****  ' 
tenemts,  tithes,  tithe  rent-chges  &]  hds,  situate  or  arisg  (c)  in  p^^J^i,,  /^^ 

(a)  See  3  Dav.  Free,  pt.  2,  p.  1284  et  seq. ;  and  as  to  the  insertion  of 
recitals,  see  1  Dart,  Y.  &  P.,  590  ;  Elpb.  Introd.  Conv.  491. 

(5)  See  3  &  4  Wm.  IV.  c.  74,  ss.  15—21,  and  ss.  40—49.     To  be  enroUed  As  to 
within  six  months  under  s.  41.    As  to  what  is  a  "disposition"  within  the  'Hsentail- 
Act,  see  Green  v.  Paterson,  82  Ch.  D.  95.    Having  regard  to  Peacock  v.  East-  ^"S  ^^^^^^**- 
land,  10  £q.  17,  in  which  a  disentailing  deed  was  held  to  be  defeated  by  the 
disclaimer  of  the  grantee  to  uses,  it  is  desirable  that  the  grantee  should  * 

execate  the  deed.    As  to  the  power  of  the  Court  to  rectify  a  disentailing 
deed,  see  Hall  Dare  v.  Hall  Dare,  29  Ch.  D.  133 ;  31  Ch.  D.  251. 

(c)  The  word  "arising"  has  reference  to  incorporeal  hereditaments,  such 
as  tithes,  rents,  and  advowsons,  to  which  the'^word  "  situate  "  is  not  appro- 
priate; see  Crompton  v.  Jarrait,  80  Ch.  D.  298. 

(d)  The  parcels  in  a  disentailing  deed  are  usually  described  by  a  short 
general  description,  which,  besides  saving  expense  on  enrolment,  is  for 
every  reason  the  better  course.    The  following  is  a  mode  of  describing  the 
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Haben- 
dum. 

Togzmatee 
difloliAcged 
from 
entail. 

Tonaeof 
granloir  in 
fee  (ft). 


Variation 
where 
property 
altered  by 
KileB,  kc. 


As  to 
keeping 
alire 
powers  of 
8a1e,  &c. 


the  Bevl  parishes  of & ,  or  elsewhere  in  the  coy  of 

,  comprd  in  or  assured  by  the  sd  indre  of  settlemt  of,  Ac., 

or,  "  devised  by  the  sd  will  &  codl  of  the  sd deced,  or  eir 

of  them/'  or  wch  are  now  by  any  means  sabjt  to  the  subsistg 
uses  or  trusts  of  the  sd  indre  of  settlemt,  or,  "  will  &  codl/*  k 
all  other  (if  any)  freehd  hds  of  wch  the  sd  A.  is  now  by  any 
means  tenant  in  tail  [male  or  in  tail]  at  law  or  in  equity  under 
or  by  virtue  of  the  sd  indre  of  settlemt,  or,  "  will  &  codl,  or 
eir  of  them,"  or  orwise  (a).  To  hold  the  ssane  Ukto  the  sd  B. 
&  his  hrs,  dischged  from  all  estes  in  tail  [male  or  in  tail]  of 
the  sd  A.  at  law  or  in  equity,  &  all  estes,  rts,  intts,  &  powers 
to  take  effect  after  the  determinon  or  in  defeasce  of  such  estes 
in  tail  [male  or  in  tail],  To  the  use  of  the  sd  A.,  his  hrs  & 
assns  for  ever.    In  wits,  &c. 

paroels  where  there  have  been  sales,  kc,  imder  the  powers  of  the  settle- 
ment or  win,  or  indosores,  &c. : — 

''  All  &  siNOR,  &c.,  as  above,  save  &  except  such  pt  or  pts 
of  the  sd  hds  &  premes  as  by  means  of  any  sale,  exchange, 
parton,  enclosure,  award,  or  orwise,  have  been  disposed  of  or 
parted  with  or  become  extinguished,  &  also  (by  way  of  con- 
veyce  &  not  of  exception)  all  other  freehd  hds  wch  by  means 
of  any  conveyce,  assurce,  exchange,  parton,  enclosure,  award, 
allotmt,  or  orwise,  have  become  subjt  to  the  uses  or  trusts  of 
the  sd  indre  of  settlemt,  or,  '  will  &  codl,'  &  all  other  (if  any), 
&c.,  as  ahove.** 

(a)  It  is  often  desirable  to  add  words  barring  the  entail  in  any  monejs 
arising  from  sales,  &c. ;  see  Mills  v.  Fox,  87  Ch.  D.  163,  and  PreoedentB  IV. 
and  YII.    This  might  be  included  in  the  same  operative  danse. 

(6)  VHiere  there  are  charges  of  jointures  or  portions  subsisting  under  tlie 
settlement,  it  may  be  sngg^ested  as  deserving  of  consideration  whether  it 
might  not  be  better  to  limit  the  property  to  such  uses  as  the  tenant  in  tau 
may  by  deed  or  wiU  appoint,  and  in  default  to  the  old  uses  (as  in  PreoedeDt 
IV.,  mutatis  mutandis),  so  as  possibly  to  keep  alive  his  estate  tail,  and  enable 
him  to  override  the  family  charges  under  the  powers  of  the  Settled  Im.^ 
Act,  1882 ;  see  s.  58  (1)  (i)  ;  and  p.  467,  note. 
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II. 

DISENTAILING  Deed  of  Freeholds  hy  Tenant  in  Tail  in 
Possession.    Short  form  without  recitals. 

PAETiESy  A.,  tenant  in  tail,  1 ;  B.,  grtee  to  uses,  2 :  WIT-  Wit- 
NETH  that  the  sd  A.  doth  hby  grt  unto  the  sd  B.,  All  &  ^^^  ' 
siNGB  the  freehd  hds  situate  or  arisg  in  the  sevl  parishes  of  p^rceK 

& in  the  coy  of or  elsewhere,  of  or  to  wch  he, 

the  sd  A.,  is  seised  or  entled  at  law  or  in  equity  for  any  este 

in  tail  [male  or  in  tail],  under  an  indre,  dated,  &c.,  &  made, 

&c.,  or,  "  the  will,  dated,  &c.,  &  proved,  &c.,  of  X.,  late  of,  Habendum 

&c.,"  or  orwise,  howsr,  To  hold  the  same  Unto  the  sd  B.  &  ***  grantee. 

his  hrs  dischged,  &c.,  as  in  last  Precedent,  To  the  use  of  the  To  use  of 

sd  A.,  his  hrs  &  assns  for  ever.     In  wits,  &c.  (c).  f^ 


III. 

DISENTAILING  Deed  of  Freeholds  by  Tenant  in 
Tail,  with  Consent  o/ Protector  (d). 

Parties,  A.,  tenant  in  tail,  1 ;  B.,  protector,  2 ;  C,  grtee  to 
uses,  8.    Recite  wiU  or  setUemt  by  wch  the  estesfar  life  d  in  tail 
are  Umd,  down  to  dt  includg  the  limon  to  A.,  d  subseqt  events, 
shawg  that  A.  is  tenant  in  tail  dt  B. protector:  NOW  THIS  Wit- 
INDRB  WITNETH  that  the  sd  A.,  with  the  consent  [hby  ''^*^" 
testified]  of  the  sd  B.,  as  protector  of  the  settlemt,  doth  hby 
grt  unto  the  sd  C,  peels  as  in  Precedent  I.,  To  hold  the  same  Chrant 
Unto  the  sd  C.  &  his  hrs,  subjt  &  witht  prejudice  to  the  estes  Haben- 
&  chges  prior  to  &  to  the  powers  overreachg  the  este  in  tail 
limd  to  the  sd  A.  by  the  sd  will  [indre  of  settlemt]  (e),  but 


(e)  To  be  efnroUed  under  8  &  4  Wm.  IV.  c.  74,  b.  41. 

(d)  See  3  &  4  Wm.  IV.  o.  74,  s.  84.    To  be  enrolled  vnder  8.  41. 

(•)  The  more  common  form  is,  ''  uses  &  estes  limd  or  created  by  To  grantee 

the  sd  will  [indre  of  settlemt],  wch  are  prior  to  the  este  in  ^^^  ^ 
tail  of  the  sd  A.,  &  to  the  powers  annexed  to  such  prior  estes  so  pno^  ^ 

'^  ^  estate  taU. 
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dischged,  &c.,  clb  in  Precedent  I.,  To  the  use  of  the  sd  A.,  his 


To  use  of 

tau'hffee.    ^^^  &  asBiiB  for  ever  (a).    In  wits,  &c. 


BecitalB. 


Desire  to 
bar. 


Wit- 
nesBetb. 


IV. 

DISENTAILING  Deed  of  Freeholds  and  Entailed 
Money  by  Tenant  in  Tail  with  Concubbbncb  0/ 
Pbotector  limiting  the  estate  to  their  Joint  Appoikt- 

MENT  (J)). 

Pabties,  a.,  tenant  for  life,  1 ;  B.,  tenant  in  tail,  2 ;  C.  4  D., 
trees,  8,  Recital  of  settleint  on  the  marre  of  A,,  d-  siibseqt  events 
shoicg  that  the  este  stands  limd  to  the  use  of  A.  for  life  vitk 
remr  to  B.  in  tail  male,  subjt  to  incumbces  d-  to  ajture  d-portiom 

d  terms  ofyrsfor  securg  them,  d  tliat  a  sum  of  £ arisgfrm 

sales,  dc,  under  tlie  powers  of  the  settlenU  or  orwise,  stands  in 
the  names  of  K.  d  L.  the  present  trees  of  the  settUmt  on  tnst 
to  be  re-invested  in  the  pchase  of  land  to  be  settled  to  tlie  same 
tises :  And  whas  the  sd  A.  &  B.  are  desirous  of  barrg  the  este 
in  tail  male  &  all  other  estes  in  tail  of  the  sd  B.  in  the  sd  hds, 
moys,  &  premes,  &  all  estes,  intts,  &  powers  to  take  effect 
after  the  determinon,  or  in  defeasce  thof,  &  of  assurg  &  limitg 
the  same  in  mner  hinafter  expd  :  NOW  THIS  INDRE  WTT- 
NETH  that  in  psaance  of  such  desire  &  in  conson  of  the 


far  as  such  uses,  estes,  &  powers  are  capable  of  takg  effect." 

It  mtist^  however,  be  observed  that  sometimes  charges,  &c,  may  exist  under 
a  prior  settlement,  and  that  the  powers  overreaching  the  estate  of  the  tenant 
in  tail  are  not  necessarily  annexed  to  the  prior  estates. 

(a)  If  it  is  intended  that  the  tenant  in  tail  shall  not  be  independent  d 
the  tenant  for  life,  the  reversion  should  be  limited  to  their  joint  appoint- 
ment, and  in  default  as  the  tenant  in  remainder  appoints  if  he  survives  ths 
tenant  for  life  (not  to  him  in  fee),  and  in  default  of  appointment  to  the  old 
uses  (see  the  next  Precedent).  If  the  entail  is  baired  preparatory  to  a 
resettlement,  it  is  best  to  make  the  tenant  for  life  convey  his  life  estate,  so 
that  the  joint  power  of  appointment  affects  the  fee  in  possession,  as  in  the 
next  Precedent. 

(6)  See  Elph.  Introd.  499,  and  the  last  note.  A^  to  the  effect  of  a  dis- 
entailing assurance  by  a  tenant  for  life  and  remainderman  in  tail  on  a 
shifting  clause,  see  Doe  v.  Earl  of  Scarborough,  3  Ad.  &  £1.  2,  897;  MiXboMk 
V.  Vane,  [1893]  3  Ch.  79 ;  3  Dav.  Prec.,  pt.  1,  398. 
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premes,  the  sd  A.,  &  the  sd  £.,  with  the  consent  of  the  sd  A. 
as  protector  of  the  sd  settlemt,  accdg  to  their  respive  estes  & 
intts  in  the  premes,  do  resply  hby  grt  onto  the  sd  C.  &  D., 
peels  as  in  Precedent  I. :  To  *hold  the  same  Unto  the  sd  G.  &  Grant. 
D.  &  their  hrs,  Subjt  to  the  chges  &  incumbces  hinbfe  mentd  Habendum 
80  far  as  the  same  affect  the  same  premes  resply,  &  to  the  estes  ra^ect^ 
&  chges  prior  to  &  the  powers  overreaching  the  este  in  tail  jnenm- 
male  of  the  sd  £.  (other  than  the  este  of  the  sd  A.  durg  his 
life)  (c),  But  disghoed,  dc.,  as  in  Precedent  I.:    To  such 
USES,  upon  such  trusts,  &  subjt  to  such  powers  &  provons,  Torach 
as  the  sd  A.  &  B.  shl  at  any  time  or  times  hrafter  by  any  ^,  gj^^  u, 
deed  or  deeds,  revocable  or  irrevocable,  jtly  appt.  And  in  *ppom*- 
DEFAULT  of  &  subjt  to  any  such  jt  apptmt,  to  the  use  of  the  sd  ^  ^^^^^ 
A.  &  his  assns  durg  his  life  witht  impeachmt  of  waste  in  ufe. 
restoron,  continuon,  &  confirmon  of  the  este  for  his  life  limd 
to  him  by  the  hinbfe  recited  indre  of  settlemt  with  the  powers 
annexed  to  such  life  este  (d)  with  remr.  To  such  uses,  upon  Bemainder 
such  trusts,  &  subjt  to  such  powers  &  provons,  as  the  sd  B.,  ^^^  b. 
in  case  he  shl  survive  the  sd  A.,  shl  at  any  time  or  times  after  appoints, 
the  death  of  the  sd  A.,  by  any  deed  or  deeds,  revocable  or 
irrevocable,  [or  by  will  or  codl  exply  referrg  to  this  psnt 
power  or  the  ppty  subjt  thto  (e)]  appt,  And  in  default  of  &  in  default, 
subjt  to  any  such  apptmt,  To  the  uses,  upon  the  trusts.  To  original 
&  subjt  to  the  powers  &  provons  to,  upon,  &  subjt  to  wch, 
under  or  by  virtue  of  the  hinbfe  recited  indre  of  .settlemt,  the 
same  premes  resply  stood  limd  &  settled  immedly  bfe  the  exon 


(e)  See  note  (a),  p.  680. 

(d)  This  reetoration  of  the  old  life  estate  will  be  effectual  aooording  to  its  As  to  pre* 
tenor,  so  that  A.  will  retain  his  powers  as  tenant  for  life  under  the  original  ?f?^^J  ^'" 
settlement  (although  the  life  estate  is  displaced  by  being  postponed  to  the 
OTerriding  joint  power),  both  as  regards  the  express  powers  (see  3  Dav. 

Free.  596 ;  Re  Wright,  28  Ch.  D.  03),  and  also,  doubtless,  as  regards  the 

powers  of  the  .Settled  Land  Acts.    This  is  important,  in  order  that  the 

means  of  overriding  any  family  charges  which  may  be  subsisting  under  the 

old  settlement  may  be  preserved ;  and  even  assuming  the  doctrine  of  Re 

AxMmry,  [1893]  2  Ch.  345,  as  to  "  compound  "  settlements,  to  be  good  law,  it 

is  stiU  necessary,  since  the  doctrine  depends  on  the  old  life  estate  being  As  to  effeet 

kept  aHve ;  see  above,  p.  467.  ^  general 

(e)  This  requirement,  the  object  of  which  is  to  prevent  a  general  devise  ^^^^^^ 
by  will  from  operating  contrary  to  the  intention  as  an  exercise  of  the  power,  po^er  re- 
is  effectual;  -see  Phillips  v.  Oayley,  43  Oh.  D.  222,  overruling  lie  Marth,  quired  to 

38  Ch.  D.  630 ;  and  see  Re  Davies,  [1892]  3  Ch.  63.  ^  referred 

to. 


ment. 
Money. 
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of  these  psnts,  or  such  of  the  same  usee,  trasts,  powers,  k 
provons  as  shl  be  then  subsistg  or  capable  of  takg  effeet,  &  bo 
as  to  restore  &  confirm  the  same  uses,  trusts,  powers,  k 
Piirthcr  provons :  AND  THIS  INDRE  ALSO  WITNETH  that  in 
further  psuance,  &c.,  &  in  conson,  &c.,  the  sd  A.,  &  the  sd  B., 
with  the  consent  of  the  sd  A.,  &c.,  as  above,  accdg  to  their 
Aflsiga-       respive  intts  in  the  premes,  do  resply  hby  grt  &  assn  tmto  the 

sd  G.  &  D.,  All  that  the  sum  of  £ ,  &c.,  now  standg  in 

the  names  of  the  sd  E.  &  L.  as  afsd,  To  hold  unto  the  sd 

Habendum   G.  &  D.,  their  6X8,  ads  &  assns  (a),  subjt  to  the  estes  k 

^'^    '   chges  prior  to  &  the  powers  overreachg  the  este  in  tail 

male  of  the  sd  B.  in  the  same  premes  (other  than  the  este 

of  the  sd  A.  durg  his  life),  But  dischoed,  c£c.,  as  in  Pre- 

Upon  cedent  I. :  Upon  the  like  trusts  &  subjt  to  the  like  powers  k 

gf^Q    ^       provons  as  if  the  same  were  capital  moy  arisg  from  a  sale 

moneys.       made  after  the  date  of  these  psnts  of  pt  of  the  hds  comprd  in 

the  sd  settlemt  of,  &c.,  And  it  is  hby  agrd  &  decld  that  the  sd 

G.  &  D.  shl  be  the  trees  of  the  settlemt  hby  made  for  the 

pposes  of  the  Settled  Land  Act,  1882,  &  any  act  or  acts 

amendg  or  extendg  the  same  (5).    In  wits,  &c.  (c). 


V. 

SUREENDEB  (/ut  of  Court  of  Gopyholds  by  Legal 
Tbnant  in  Tail  in  Possession  for  barring  ike  entail 
{tdthout  recitals)  (d).  Variations  where  there  is  a 
Protbctob  who  Consents,  and  for  case  of  EqunABLE 
Tenant  in  Tail  (e). 

(a)  3  &  4  Wm.  IV.  o.  74,  s.  71. 

(h)  This  clause  should  be  inserted,  as  the  deed  operates  as  a  new  settle- 
ment. 

(c)  To  be  enroUed  under  8  &  4  Wm.  IT.  c.  74,  s.  41. 

(<2)  Where  recitals  are  used  they  should  take  the  foUowing  form  ^— 

Whas,  &c.,  recite  settlemt  or  wiU,  dtc,  admittce  dt  facts  showg 
that  A.  is  [eqvitable']  tenant  in  tail  {d  B,  protector"]. 

(e)  See  8  A  4  Wm.  IV.  0.74,  ss.  50—64.  To  be  entered  on  the  Conrt  BdU. 
As  to  the  bar  of  the  entail  of  copyholds  by  enfrandhisement^  see  Bm  p«^ 
School  Board  for  London,  41  Ch.  D.  547,  and  by  a  married  woman  tensat  i& 
tail,  see  CarUr  v.  Carter,  [1896]  1  Gh.  62. 
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The  manor  of 
in  the  coy  of 


j  The day  of 


BE  IT  REMEMBERED  that  on  the  day  above  mentd,  A.,  Memoran- 

tenant  in  tail,  of,  (fee,  one  of  the  customary  tenants  of  the  sd  TO^njcr. 

manor,  came  bfe  me,  [deputy]  steward  of  the  sd  manor,  &  for 

the  ppose  of  defeatg  &  barrg  all  estes  in  tail  [male  or  in  tail]  (/) 

of  the  sd  A.  in  the  hds  hinafter  mentd,  &  all  estes,  rts,  intts, 

&  powers  to  take  effect  after  the  determinon  or  in  defeasce  of 

such  estes  in  tail  [male  or  in  tail]  (g)  did  out  of  Gt  surrender 

into  the  hands  of  the  lord  of  the  sd  manor  by  the  hands  & 

acceptce  of  the  sd  [deputy]  steward  by  the  rod  accdg  to  the 

custom  of  the  sd  manor,  peels,  see  Precedent  I.,  p.  627,  to  wch 

sd  hds  &  premes  the  sd  A.  was  admitted  at  a  genl  ct  held  for 

the  sd  manor  on  the day  of ,  To  hold  to  him,  the 

sd  A.,  &  the  hrs  of  his  body  accdg  to  a  devise  of  the  sd 

premes  contd  in  the  will  of  L.,  late  of,  &c.,  deced,  thrin 

mentd  or  refd  to.  To  the  use  of  the  sd  A.,  his  hrs  &  assns,  for  To  use  of 

ever,  accdg  to  the  custom  of  the  sd  manor,  by  &  under  the  H^^  ®™' 

rents,  fines,  heriots,  suits,  <fe  services  due  <fe  of  rt  accustomed 

for  the  same. 

Signature  of  A. 

Taken  &  acknowed  the  day  )  X.,  [deputy]  steward 

&  yr  above  written        j  of  the  sd  manor. 

(/)  In  the  case  of  an  equitable  tenant  in  tail,  add,  ''  in  equity   or 

orwise.** 

(g)  VHiere  there  is  a  protector  who  consents,  add  here,  '*  &  with  the 

consent  of  the  sd  B.  as  protector  of  the  settlemt  of  the  sd  hds, 
testified  by  his  signature  hrunder  written,"  and  at  the  foot  of  the 

Bnrrender  the  following  memorandum  of  consent : — 

*'  I,  the  above-named  £.,  as  protector  of  the  settlemt  above  Variation 
mentd,  do  hby  declare  my  consent  to  the  above  surrender :  As  ^^  ^^ 
WITS  my  hand  the  day  &  yr  first  above  written.  senting. 

"  Wits,  C.  Signature  ofB.*' 
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Recitals. 


Desire  to 
bar  entai]. 


Wit- 
iiesseth. 


Disentail- 
ing assur- 
ances by 
married 
women. 


VI. 

DISENTAILING  Deed  by  Tenants  in  Common  in  tail 
extending  to  a  possible  Accbuing  share  under  crou 
remainders,  one  tenant  in  tail  being  a  Mabbim) 
Woman.  Variations  where  her  share  is  limited  to  har 
Husband  (a). 

Parties,  A.  &  £.,  tenants  in  tail,  &  C,  husbd  o/"  B.,  1 ;  X., 
protector,  2  ;  Y.,  grtee  to  uses,  8.  Recite  setUemt  of  Jreehdsto 
use  of  X.  for  life,  with  remr,  subjt  to  intermediate  estes  wch  have 
failed  or  are  not  likely  to  take  effect,  to  the  d^urs  of  X.  as  tenants 
in  common  in  tail  with  cross  remrs  in  tail  with  remrs  over: 
That  X,  has  had  three  datirs,  namely,  A.  &  B,  dc  D.,  marre  of 
B,,  death  ofD.  leavg  issue :  And  whab  the  pties  hto  of  the  first 
pt,  with  the  concarrce  of  the  sd  X.  as  protector  of  the  settlemt, 
are  desirous  of  barrg  all  the  estes  tail  of  the  sd  A.  &  B.  in  the 
hds  &  premes  comprd  in  or  wch  are  now  subjt  to  the  uses  of 
the  sd  settlemt,  includg  their  estes  tail  in  the  share  thrin  of 
the  sd  D.  deced,  in  remr  expectant  upon  the  failure  of  her 
issue,  &  all  estes  to  take  effect  after  the  determinon  or  in 
defeasce  of  such  respive  estes  tail,  &  of  assurg  their  respive 
shares  in  the  same  hds  &  premes,  includg  the  shares  to  wch 
they  are  entled  in  remr  as  last  afsd  in  mner  hinafter  expd  [it 
being  the  desire  of  the  sd  B.  that  her  share  thrin  shl  be  limd 
to  &  vested  in  her  sd  husbd  (6)]:  NOW  THIS  INDBE 
WITNETH  that  the  sd  respive  pties  hto  of  the  first  pt  with 
the  consent  (hby  testified)  of  the  sd  X.  as  protector  of  the 
settlemt  (the  sd  B.  actg  hrin  with  the  concxurce  of  her  sd 
husbd)  do  resply,  accdg  to  their  sevl  estes  &  intts  in  the 


(a)  See  3  &  4  Wm.  IV.  c.  74,  s.  40 ;  and  as  to  enTolment,  s.  41 ;  and  as  to 
married  women,  a.  77.  If  either  the  settlement  or  the  marriage  was  after 
1882,  the  case  would  be  within  the  Married  Women's  Property  Act»  1882, 
and  the  husband's  ooncnrrenoe  and  the  acknowledgment  of  the  deed  by  the 
wife  would  be  unnecessary  :  Re  Drummond,  [1891]  1  Ch.  524.  The  acknow- 
ledgment (where  the  case  is  under  the  old  law)  should,  of  course,  precede 
the  enrolment,  though  it  need  not :  E»  parte  Tavemvr,  7  Be  Qt.  M.  &  0. 627. 
If  the  fee  is  to  be  Hmited  to  the  husband,  the  grantee  to  uses  maybe 
dispensed  with,  as  by  the  Cony.  Act,  1881,  s:  60,  a  wife  may  convey  freeholds 
direct  to  her  husband. 

(b)  It  is  desirable  to  recite  expressly  the  intention  in  this  respect 
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premes,  hby  grt  unto  the  sd  Y.,  All  those  the  two  eql  undivided  Grant. 
third  pts  or  shares  of  them  the  sd  A.  &  B.,  And  also  all  that  Undivided 

*  _  shares. 

the  remaing  eql  undivided  third  pt  or  share  to  wch  they  are 
resply  entled  in  remr  expectant  on  the  failure  of  issue  of  the 
sd  D.  deced  as  afsd  of  &  in,  peels,  see  Precedent  I.,  And  all 
other,  if  any,  hds  &  premes  whatsr  <b  wheresr  situate,  wch  are 
now  by  any  means  subjt  to  the  subsistg  uses  of  the  sd  settlemt, 
or  of  wch,  or  of  any  undivided  share  or  shares  whof  the  sd  A. 
Sl  B.  resply  are  now  by  any  means  tenant  in  tail  at  law  or  in 
equity,  under  or  by  virtue  of  the  sd  settlemt,  or  any  convce  or 
assurce  to  the  uses  or  upon  the  trusts  thof.  To  hold  the  same  Haber.- 
Unto  the  sd  Y.  &  his  hrs,  subjt  to  the  estes  &  chges  prior  to  &  °°'' 
to  the  powers  overreachg  the  respive  estes  tail  of  the  sd  A.  & 
B.  resply  at  law  or  in  equity,  but  dischged  from  such  respive 
estes  tail,  &  all  estes,  powers,  &  intts  to  take  effect  after  the 
determinon  or  in  defeasce  of  such  respive  estes  tail,  nevs  as  to 
the  share  or  shares  of  &  in  the  sd  hds  &  premes  of  wch  the  sd 
A.  was,  previously  to  the  exon  of  these  psnts,  tenant  in  tail 
TO  THE  USE  OF  the  sd  A.,  her  hrs  &  assns,  for  her  separate  ua3, 
And  as  to  the  share  or  shares  of  &  in  the  sd  hds  &  premes  of 
wch  the  sd  B.  was,  previously  to  such  exon,  tenant  in  tail,  to 
THE  USE  OF  the  sd  B.,  her  hrs  &  assns,  for  her  separate  use, 
or^  "to  the  use  of  the  sd  C,  his  hrs  &  assns."     In  wits,  &c. 


VII. 

DEED  hy  Tenant  in  Possession /or  barring  Estates  Tail 
in  Freeholds  and  Money,  and  Equitable  Estates 
Tail  in  Copyholds,  and  enlarging  Base  Fees  in  Free- 
holds and  Equitable  Base  Fees  in  Copyholds. 
Variations  for  Tenant  in  Tail  in  remainder,  the 
consent  of  the  Protector  being  given  by  a  Separate 
Deed  (c).    A  short  form  without  recitals. 

Parties,  A.,  tenant  in  tail,  1 ;    B.,  grtee  to  uses,  2.     WIT-  Wit- 
NETH  that  the  sd  A.  doth  hby  grt  unto  the  sd  B.  All  &  ''^^^' 

Grant. 

(c)  See  3  &  4  Will.  IV.  c.  74,  88.  41—47.    To  be  enroUed  under  s.  41/and 
entered  on  the  court  rolls  of  the  manors  under  8.  53,  within  six  calendar 
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Bntailed 
parcels. 


Habendum 
to  gniDtee. 

To  nse  of 
grantor  in 
fee. 


Further 

witnessetb. 

Grant. 

Base  fee 

parcels. 


Haben- 
dam. 

To  graniee. 

To  use  of 
grantor 
in  fee. 


BiNOB  the  hds  of  freehd  tenare  whatsr  &  wheresr  situate  or 
arisg,  of  or  to  wch  he,  the  sd  A.,  is  seised  or  entled  for  any 
este  in  tail  male  or  in  tail  [or  quasi  in  tail  male  or  in  tail  (a)], 
at  law  or  in  equity :  And  also  all  &  singr  the  hds  of  copyhd 
or  customary  tenure  whatsr  &  wheresr  situate  of  or  to  wch  he, 
the  sd  A.,  is  seised  or  entled  for  any  este  in  tail  male  or  in  tail 
[or  quasi  in  tail  male  or  in  tail],  in  equity  only :  And  also  all 
hds  wch  are  or  may  be  subjt  to  be  sold  &  the  moys  arisg  from 
the  sale  whof  are  or  may  be  subjt  to  be  invested  in  the  pchase 
of  hds  to  be  settled  so  that  the  sd  A.wd  have  thrin  any  este  in 
tail  male  or  in  tail  at  law  or  in  equity,  To  hold  the  same  Unto 
the  sd  B.  &  his  hrs  (6),  To  thb  use  of  &  in  trust  for  the  sd  A., 
his  hrs  &  assns,  for  ever,  dischged,  &c.,  as  in  Precedent  I.,  but 
as  to  the  sd  hds  of  copyhd  or  customary  tenure  accdg  to  the 
custom  of  the  sevl  manors  of  wch  the  same  are  resply  holden : 
AND  THIS  INDRE  ALSO  WTTNETH  that  the  sd  A.  doth 
hby  grt  unto  the  sd  B.  All  &  sn^OR  (if  any)  the  hds  of  freehd 
tenure  whatsr  &  wheresr  situate  or  arisg,  in  wch  an  este  in 
tail  male,  or  in  tail,  at  law  or  in  equity  (of  wch  the  sd  A.,  if 
such  este  had  not  been  barred,  wd  have  been  actual  tenant), 
has  been  barred  &  converted  into  a  base  fee :  And  also  all  & 
singr  (if  any)  the  hds  of  copyhd  or  customary  tenure  whatsr  & 
wheresr  situate,  in  wch  an  este  in  tail  male  or  in  taU  in  equity 
only  (of  wch  the  sd  A.,  if  such  este  had  not  been  barred,  wd  have 
been  actual  tenant),  has  been  barred  &  converted  into  a  base  fee, 
To  HOLD  the  same  Unto  the  sd  B.,  &  his  hrs,  To  the  use  of  & 
in  trust  for  the  sd  A.,  his  hrs  &  assns,  for  ever,  so  as  to  enlarge 
the  base  fee  now  vested  in  him  as  afsd  into  a  fee  simple  abso- 


monthB  after  execution :  Honywood  v.  Fogter,  80  Beav.  1 ;  Qihb<m$  t.  Snaft, 
1  De  G.  J.  &  S.  621 ;  (Treen  v.  Patenon,  82  Ch.  D.  95.  It  may  be  mentioDed 
that  a  deed  disentailing  customary  freeholds  not  held  by  copy  does  not 
require  entry  on  the  rolls  {  see  Shelford  B.  P.  Stats.«  note  to  3  &  4  Wm.  IV. 
c.  74,  s.  63 ;  as  to  the  enlargement  of  a  base  fee  by  a  married  woman,  see  Ri 
Drumm(ynd,  [1801]  1  Ch.  524. 

(a)  As  to  the  bar  of  quasi-entails  in  estates  pur  autre  vU,  see  2  Vaisey 
on  Settlements,  p.  1310 ;  and  see  as  to  quasi-entails,  1  Steph.  Comm.,  p.  431. 

(b)  If  A.  is  tenant  in  tail  in  remainder  of  the  whole  or  party  insert  here, 
and   in  the  corresponding  places  in    the  subsequent  witnessing  paxti^ 

^*  subjt  [as  to  such  of  the  sd  premes  as  are  subjt  thto]  to  the 
uses  &  trusts  wch  precede  such  estes  in  tail  male  or  in  tail 
resply." 
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lute,  bat  as  to  the  sd  hds  of  copyhd  or  customary  tenure  accdg 
to  the  custom  of  the  sevl  manors  of  wch  the  same  are  resply 
holden :  AND  THIS  INDRE  ALSO  WITNETH  that  the  sd  Wit- 
A.  doth  hby  grt  &  assn  unto  the  sd  B.  All  that  the  sum  of,  ^^^  '  , 

•^  '^  Grant  and 

&c.,  m  the  Chancery  Divon  of  the  High  Gt  of  Justice,  standg  assignment 
to  the  credit  of  the  cause  of  X.  r.  Y.,  referee  to  record,  the  acct  ®*  ™<J'^«y- 
of>  &c.  (c) :  And  the  hds  to  be  pchased  thwith :  And  all  other 
moys,  stks,  funds,  &  sees  (if  any),  whether  in  Gt  or  not,  wch, 
or  the  pceeds  of  the  sale  of  wch  are  subjt  to  be  invested  in  the 
pchase  of  hds  of  wch  the  sd  A.  wd  be  tenant  in  tail  male  or  in 
tail :  To  hold  the  same  Unto  the  sd  B.,  his  exs,  ads,  &  assns,  Haben- 
dischged,  &c.,  as  in  Precedent  I.,  In  tbust  for  the  sd  A.,  his  Tomntee 
exSy  ads,  &  assns,  as  psonal  este  (d).    In  wits,  &c.  in  trust  for 

grantor. 


vni. 

PEOTEGTOR'S  Gonsbnt  to  the  barring  of  an  estate  tail  (e). 

TO  ALL  TO  WHOM,  &c.,  A.,  protector,  of,  &c.,  sends 
greetg :  Recite  setUemt  shortly,  showg  that  A.  is  protectoi'  d  B., 
tenant  in  tail :  NOW  THESE  PSNTS  WITS  that  the  sd  A., 
as  protector  of  the  sd  settlemt,  doth  hby  give  his  consent  to 
every  or  any  disposon  wch  the  sd  B.  shl  make  of  the  hds  & 
premes  comprd  in  or  wch  are  now  by  any  means  subjt  at  law 
or  in  equity  to  the  subsistg  uses  or  trusts  of  the  sd  settlemt  or 
any  of  such  premes  or  any  pt  thof.     In  wits,  &c. 


(c)  As  to  the  necessity  for  a  disentailing  deed,  where  the  money  is  in 
CoJixt,  see  3  Day.  Free.  1802  ;  £e  Butler's  WiU,  L.  B.  16  Eq.  470 ;  Be  Row, 
L.  B.  17  Eq.  800;  £e  Wood'$  Settled  Estates,  L.  B.  20  Eq.  872  ;  Be  Broad- 
wood's  Settled  Estate,  1  Ch.  D.  438 ;  Be  Beynolds,  3  Ch.  D.  61. 

(d)  If  A.  is  tenant  in  tail  in  remainder,  say,    '*  In  TRUST  for  the  sd 

A.,  his  hrs  &  assns.*' 

(«)  See  8  &  4  WiU.  IV.  c.  74,  s.  Sk  To  be  enrolled  in  Chancery  under 
s.  46,  Ofr  for  copyholds  on  the  ooort  roUs  of  the  manor  under  s.  51. 


EXCHANGES. 


AGEEEMENT/or  an  Exchange  of  Freeholds  for  Fbeb- 
HOLDS,  Copyholds  (a),  or  Leaseholds,  and  for  pay- 
ment of  an  agreed  Sum  for  Equality.  Vabution 
tchere  such  sum  is  to  he  fixed  hy  Arbitration  (6). 

PartiM.  AGEMT  made  this day  of ,  18 — ,  Bbtn  A.,  of,  ic, 

Recitals  of  of  the  One  pt,  &  B.,  of,  &c.,  of  the  other  pt.  Recite  title  of  A. 
tofreehds  d£scd  in  Ist  schdle  in  fee,  p.  362  [subjt  as  hinafter 
mentd].  Similar  recital  of  title  of  B.  tofreehds  or  copyhdsin 
2nd  schdlCf  [or,  if  Icasehd,  And  whab  the  sd*  B.  is  entled  to  the 
leasehd  hds  desed  in  the  2nd  schdle  hto.  for  the  residue  nov 

unexpired  of  a  term  of  yrs  from  the day  of , 

under  an  indre  of  lease  dated,  &c.,  &  made,  &c.,  subjt  to  the 
yrly  rent  of  ,  &  to  the  covts  &  condons  in  the  same  indre 


title 


(a)  As  to  the  enfranchisement  of  copyholds,  see  the  Copyhold  Act,  1894, 
Pts.  I.  and  II. 
As  to  ex-  (b)  As  to  exchanges,  see  2  Day.  Free.,  pt.  1.    Reference  may  be  made  to 

changes.  the  enactment  in  8  &  9  Vict.  c.  106,  s.  4,  doing  away  with  the  mutual  implied 
condition  of  re-entry,  which  was  productive  of  great  inconyenienoe  in 
exchanges  at  common  law ;  see  as  to  this  Byth.  Conv.,  Vol.  IV.,  Srd  ed., 
pp.  3,  4.  As  to  exchanges  by  the  Board  of  Agriculture  under  the  Indosore 
Acts,  1846  to  1882,  which  are  extensively  made  use  of,  not  only  in  cases  where 
the  parties  are  unable  otherwise  to  effect  a  valid  exchange,  but  also  where 
they  are  so  able  but  are  desirous  of  saving  the  expense  of  the  double  inTes- 
tigation  of  title,  see  p.  644,  note.  Recourse  cannot,  however,  be  had  to  the 
Acts  where  the  inequality  in  value  exceeds  one-eighth.  As  to  exchanges  in 
the  case  of  limatics,  see  53  Vict.  c.  5,  s.  120  (6). 
Stamp.  A  conveyance  on  exchange  is  chargeable  with  ad  tfolorem  sale  duty  on  the 

sum,  if  any,  paid  for  equality :  Stamp  Act,  1891,  schedule  "  Exchange,"  and 
s.  73.  The  contract  for  exchange,  even  if  it  took  the  form  of  mutual  sales, 
would  not  be  chargeable  with  ad  valiyrem  duty  under  s.  59  of  the  Act,  as  the 
subject-matter  is  a  legal,  and  not  merely  an  equitable^  estate  in  the  land; 
see  p.  317,  note. 
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contd  {]  And  whas  the  sd  A.  &  B.  have  agrd*  to  make  an  Agree- 
exchge  by  way  of  mutual  sale  &  convce  (c),  of  the  sd  respive  ™*^° ' 
hds  descd  in  the  1st  &  2nd  schdles  hto,  &  for  the  paymt  of  a 
sum  of  moy  for  equality  of  value  as  hinafter  mentd :  NOW  IT 
IS  HBY  AGED  as  follows : 

1.  The  sd  A.  shl  in  conson  of  the  hds  hby  agrd  to  be  con-  Agreement 
veyed  by  the  sd  B.  to  the  sd  A.  [&  of  the  sum  of  moy  to  be  pd  ance^byT 
by  the  sd  B.  to  the-sd  A.  as  hinafter  mentd],  sell  &  convey  to 

the  sd  B.  the.  hds  descd  in  the  1st  schdle  hto,with  the  appurts 
thof  &  the  inhance  thof  in  fee  simple  in  posson  free  from 
inoumbces  [except  as  hinafter  mentd]. 

2.  Similar  agrmt  for  sale  d  convce  by  B.  to  A.  of  the  hds  Agreement 
descd  in  2nd  schdle ;  or,  if  copyhd,  The  sd  B.  shl,  in  conson,  anceTy  B. 
&c.y  sell  &  convey  to  the  sd  A.  the  hds  descd  in  the  2nd  schdle 

htOy  with  the  appurts  &  the  inhance  thof  in  posson  accdg  to 
the  custom  of  the  sd  manor,  subjt  to  the  manorial  rts,  but  free 
from  incumbces  [except  as  hinafter  mentd] :  or,  if  leasehd, 
The  sd  B.  shl,  in  conson,  &c.,  sell  &  assn  to  the  sd  A.  the  hds 
descd  in  the  2nd  schdle  hto  for  the  residue  now  to  come  6t  the 

sd  term  of yrs,  subjt  to  the  sd  yrly  rent  of  £ ,  &  the 

covts  &  Condons  in' the  sd  indre  of  lease  contd,  bat  free  from 
incumbces  [except  as  hinafter  mentd]. 

3.  {^Provon  as  to  outgoings,  easemts,  dtc,  svJbjt  to  wch   the 
respive  premes  are  conveyed,  see  Condons  op  Sale.] 

4.  The  sd  hds  belonging  to  the  sd  A.  being  considered  to  be  Payment  of 
of  greater  value  than  the  sd  hds  belonging  to  the  sd  B.  [by  the  ^3ityr 

sum  of  £ ],  the  sd  B.  shl,  upon  the  exon  of  the  convce  or 

assurce  to  him  of  the  sd  hds  of  the  sd  A.,  pay  to  the  sd  A.  the 

sum  of  £ for  equality  of  value,  or,  "  a  sum  of  moy  for 

equality  of  value  to  be  fixed,  at  the  jt  expse  of  the  pties,  by  C, 
of,  &c.,  &  D.,  of,  &c.,  or  in  case  of  diflfce  by  an  umpire,  to  be 
appted  by  such  referees  in  writg  bfe  enterg  on  the  referee ; 
&  the  decision  of  the  sd  referees  or  their  umpire  shl  be  final," 
or,  "  the  dififerce  in  value  of  the  sd  premes  shl  be  made  good 
by  a  paymt  in  moy,  to  be  made  by  the  sd  A.  to  the  sd  B.,  or 


(c)  The  contract  should  be  expressed  to  be  by  way  of  mutual  sale  to 
prevent  any  doubt  whether  the  statutory  provisions  as  to  contracts  for  sale 
(as  to  which  see  p.  224)  are  applicable ;  or  these  provisions  may  be  expressly 
incorporated  by  the  clause  at  the  end,  which  in  any  case  had  better  be 
inserted. 
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by  the  sd  B.  to  the  sd  A.  (as  the  case  may  be),  &  the  ami  k 
time  of  paymt  thof ,  &  the  mode  in  wch  the  sd  sum  shl  be  pd, 
namely,  whether  by  a  sum  in  gross  or  by  instahnts  or  by  way 
of  rent-chge,  &  the  mode  in  wch  the  paymt,  if  postponed,  shI 
be  seed,  shl  be  fixed,  &c.,  a«  hfe,  &  the  sd  moy  shl  be  pd  or 
seed  accdly." 

5.  Each  of  them,  the  sd  A.  &  B.,  shl  deliver  to  the  other  of 

them  or  his  solor,  within  weeks  from  the  date  hrof,  an 

abstract  of  his  title  to  the  sd  respive  premes.  Add  proems  a$ 
to  title,  dc.f  as  on  a  sale,  see  Condons  of  Salb  d  Contracts  fob 
Salb  [or,  each  of  the  sd  pties  shl  accept  the  title  of  the  other 
witht  investigon,  &  witht  requirg  any  abstract  of  sach  title,  or 
the  prodon  of  any  deeds  or  other  evidce  thof]. 

6.  The  sd  exchange  shl  be  completed  on  the day  of 

at  the  office  of  Messrs. ,  at ,  when  each  of  the 

sd  pties  (togr  with  all  other  necy  pties,  if  any,)  shl  exte  or 
make  a  pper  assurce  of  the  sd  hds  &  premes  belonging  to  him 
unto  the  other  of  them  free  from  incumbces  [save  as  afsd] ;  to 
be  prepared  by  &  at  the  expse  of  the  pty  to  whom  the  same  is 
made.  Add  any  provons  as  to  covts  to  be  entd  into  by  eirptyas 
on  a  gale. 

7.  Each  of  the  sd  pties  shl  be  entled  to  the  posson  or  rect  of 
the  rents  &  profits  of,  &  shl  dischge  the  outgoings  in  respt  of, 
the  premes  hby  agrd  to  be  conveyed  or  assured  to  hun  from 
the day  of next. 

8.  If  fbom  any  cause  whatever  the  sd  respive  convces  k 

assurces  shl  not  be  completed  on  or  bfe  the  sd day  of 

next,  intt  at  the  rate  of  £5  p.c.  p.a.  upon  the  sum  to  be 

pd  for  equality  of  value  as  afsd  shl  be  pd  by  the  sd  B.,ar,"the 

pty  by  whom  such  sum  shl  be  payable,"  from  the  sd day 

of next,  until  the  complon  of  the  sd  convces  &  assurces. 

Add  provon  for  compensonfor  niisdesciiption  db  any  other  protons 
as  to  expses,  retention  of  deeds,  or  orwise,  wch  may  be  required^ 
as  on  a  sale.    See  Condons  of  Sale  d-  Contracts  fob  Salb. 

9.  The  provons  of  the  Vendor  &  Pchaser  Act,  1874,  &  the 
Convcg  Acts,  1881,  1882,  relatg  to  contracts  for  sale  of  land, 
shl  apply  to  this  contract  so  far  as  the  same  may  be  applicable 
&  subjt  to  the  provons  hrin  contd  in  the  same  mner  as  if  this 
were  a  contract  for  mutual  sales.    In  wits,  &c. 

[Tito  schdles  of  peels.'] 


EXCHANGES.  641 


n. 

AGEEEMENT  /or  Exchange  of  Freeholds  between  a 
Tenant  for  Life,  unier  the  Settled  Land  Acts,  and 
an  Absolute  Owner,  with  Variations  where  the 
exchange  is  subject  to  the  Eesbrvation  of  a  Bight  of 
Way  for  mining  purposes,  or  o/"  restrictive  Covenants 
affecting  the  land  given  in  exchange,  and  where  it  is 
made  partly  in  consideration  of  the  Grant  of  a  Eight 
OF  Way,  for  mining  purposes,  over  other  adjoining  land 
belonging  to  the  absolute  owner  (a). 

AKTICLES  op  AGRMT  made  the day  of ,  Bbtn  Partiee. 

A.,  of,  &c.  (hinafter  called  the  vendor  (b),  wch  expression  shl 
inclnde  his  succors  in  title  where  the  case  so  requires  or 
admits)  of  the  one  pt,  &  B.,  of,  &c.  (hinafter  called  the 
pchaser  (b),  wch  expression  shl  include  his  hrs,  exs,  ads,  & 
assns,  where  the  case  so  requires  or  admits)  of  the  other  pt, 
whby  it  is  agrd  as  follows  : 

1.  This  agrmt  is  entd  into  by  the  vendor  as  tenant  for  life  Vendor 
Qimd  owner],  of  the  este  known  as  the  X.  este,  situate,  &c.,  ^"^^[^ 
under  the  will,  dated,  &c.,  of  Z.,  deced,  &  is  intd  to  be  carried  foriifo. 


(a)  The  Settled  Land  Act,  1882,  s.  8  (iii.)  and  s.  4  (2,  5),  authorises  the  Frorisioiis 
tenant  for  life  to  make  an  exchange  of  the  settled  land  or  any  part  thereof  ^^  Settled 
for  other  land,  including  an  exchange  in  consideration  of  money  paid  (i.e.  ^o^o       to 
by  either  party)  for  equality.    The  exchange  may  be  subject  to  restrictions  exchaDces. 
or  reservations  on  either  side,  s.  4  (6)  ;  and  by  the  Act  of  1890,  s.  5,  extending 

8.  17  of  the  Act  of  1882  (which  applied  only  to  mineral  properties), 
easements  or  rights  of  any  kind  may  be  gpranted  or  reserved  over  or  in 
relation  to  the  settled  land  or  the  other  land,  or  may  be  given  or  taken  in 
exchange  for  land  or  any  other  easement  or  right.  As  to  conveyances,  see 
88.  20,  24 :  and  as  to  incumbrances,  s.  6.  Where  the  tenant  for  life  is  the 
owner  of  the  land  to  be  exchanged  for  the  settled  land,  the  trustees  of  the 
settlement  are  to  stand  in  his  place  for  the  purpose  of  exercising  the 
statutory  powers ;  Act  of  1890,  s.  12.  The  general  provisions  stated  p.  456 
et  seq.  as  to  sales,  conveyances,  and  re-investments,  apply,  as  far  as  may  be, 
to  exchanges,  except  that  (as  pointed  out  at  p.  463)  s.  16  of  the  Act  of  1890, 
extending  the  definition  of  "  trustees  of  the  settlement,"  does  not  apply  to 
exchanges.  By  s.  18,  money  required  for  equality  may  be  raised  by  mort- 
gage; see  a  Precedent  of  such  a  mortgage  in  Yol.  II.,  MoBTOAaxs. 

(b)  These  expressions,  although  not  strictly  appropriate  to  an  exchange, 
are  used  for  convenience. 

K.E. — ^VOL.  I.  T  T 


642  EXCUANGSS. 

into  effect  under  the  powers  of  the  Settled  Land  Acts,  1882  to 
1890,  as  extended  by  the  ad  will. 
CoDTeyAnce      2.  The  vendor  flhl  convey  to  the  pchaser  the  pee  of  land, 
^^  ^^'   &c.,  wch  is  delineated  on  the  plan  hto  annexed  &  thrin  coloured 

,  formg  pt  of  the  X.  este  af sd  [inclusive  of  the  site  of  ao 

much  of  the  proposed  new  road  shown  on  the  sd  plan  as  passes 
through  the  sd  X.  este]  with  the  appurts  thof  &  the  inhance 
thof  in  fee  simple  in  posson  [subjt  as  hinafter  exprd]  in 
conson  &  exchange  for  the  pees  of  land  hby  agrd  to  be  con- 
veyed by  the  pchaser  to  the  vendor  [&  the  rt  of  way  or  road 
hinafter  agrd  to  be  grted  in  exchange  by  the  pchaser  to  the 
vendor  through  the  este  of  the  pchaser  known  as  the  Y.  este] 
[&  of  the  sum  of  moy  to  be  pd  by  the  pchaser  for  equality  as 
hinafter  mentd]. 

8.  Protons  as  to  outgoings^  tenancies^  dc,  affeetg  the  land 
given  [ct  taketi]  in  exchange, 

4.  Paymt  ofnwyfor  equality^  p.  689 ;  ilie  moy  to  he  pd'' at 

the  option  of  the  vendor  to  his  trees  or  into  Ct,  &c." 

Resorra-  [5.  The  sd  convco  to  the  pchasor  shl  also  be  subjt  to  the 

righwf       reservon  hinafter  agrd  to  be  made  to  the  vendor  of  the  rt  of 

way.  way  &  road  hinafter  mentd,  so  far  as  the  same  passes  through 

the  land  hinbfe  agrd  to  be  conveyed  to  the  pchaser.] 
Oonveyanoe  6.  In  conson  &  exchange  for  the  pee  of  land  hinbfe  agrd  to 
chaaer?  ^®  conveyed  to  the  pchaser  the  pchaser  shl  grt  &  convey  to  the 
vendor  the  pee  of  land,  pceU^  with  the  appurts  thof  &  the 
inhance  thof  in  fee  simple  in  posson  [togr  with  the  rt  of  way 
&  road  hinafter  mentd  so  far  as  the  same  passes  through  the 
sd  este  of  the  pchaser  known  as  the  Y.  este,  wch  is  delineated 

on  the  sd  plan  &  thrin  coloured ]. 

Right  of  [7.  The  vendor  &  his  lessees  &  tenants  shl  be  entled  in 

^*^'  common  with  the  pchaser  &  all  other  psons  for  the  time  being 

entled  thto  to  a  rt  of  way  &  road  &  with  or  witht  horses  &  other 
animals,  carts,  carriages,  &  other  vehicles  for  the  convce  of 
mini  produce,  &c.,  state  ppoaes,  through,  along,  &  over  the  new 
road  to  be  made  by  the  pchaser  a^  hinafter  mentd  through  the 
sd  Y.  este,  &  the  land  hby  agrd  to  be  conveyed  to  the  pchaser, 

from common  to  the  high  road  leadg  from to  ■ — i 

as  shown  on  the  sd  plan,  such  rt  of  way  &  road  to  be  seed  to 
the  vendor  as  to  the  pt  thof  wch  passes  through  the  land 
hinbfe  agrd  to  be  conveyed  to  the  pchaser  by  way  of  reservon 
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as  afsd^  &  as  to  the  pt  thof  wch  passes  through  the  Y.  este  of 
the  pchaser  by  way  of  grt  &  convce  in  exchange  as  afsd.] 

[8.  The  pchaser  shl  at  his  own  sole  expse  make  &  construct  Making 
the  sd  road  (a),  includg  the  portion  thof  passg  through  the  land 
hinbfe  agrd  to  be  conveyed  to  the  pchaser,  of  an  uniform  width 

of  not  less  than feet  throughout,  &  pperly  metal  the  same 

to  the  satisfon  in  all  respts  of  the  surveyor  of  the  vendor,  & 

complete  the  same  on  or  bfe  the  day  of ,  &  at  all 

times  keep  in  repair  &  maintain  the  sd  road  in  good  order  & 
fit  for  use  &  traffic  until  the  same  shl  be  adopted  by  the  parish 
or  other  local  authority,  &  shl  in  the  sd  assurce  or  deed  enter 
into  a  pper  covt  in  that  behalf.] 

9.  The  pchaser  shl  in  the  assurce  of  the  land  hby  agrd  to  RestrictiTe 
be  conveyed  covt  as  follows,  namely,  restrictive  covta  as  to  hldg,  ^^^^ 
<£c.y  on  "  the  land  hby  agrd  to  be  conveyed  to  the  pchaser,"  see  building. 
p.  424.     The  covts  to  be  entd  into  as  afsd  shl  be  framed  so  as 

to  be  bindg  so  far  as  may  be  on  the  pchaser,  his  hrs  &  assns, 
&  all  psons  from  time  to  time  entled  to  or  intted  in  the  sd  land 
hby  agrd  to  be  conveyed,  &  so  that  such  covts  shl  enure  for  the 
benefit  of  the  vendor  &  all  psons  from  time  to  time  entled  to 
or  intted  in  the  X.  este  afsd. 

10.  Ustud  provons  as  to  title  to  land  given  by  vendor  in  ex- 
change— identity — expses — time  for  delivery  of  pclmser's  requons 
— rescindg  of  contract  dc  misdescription.  See  "Condons  of 
SaiiB  "  &  "  Contracts  for  Sale." 

11.  Provons  as  to  title  to  he  deduced  by  pchaser.  ProTisions 

12.  The  vendor  shl  be  subjt  to  the  like  restrons  &  stipulons  ^i^^g^" 
as  to  the  expses  incidental  to  such  dedon  of  title  as  last  afsd,  ^^^^ 

&  as  to  the  time  for  deliverg  requons  &  objons  with  respt  to 
such  title  as  are  hinbfe  contd  &  made  bindg  on  the  'pchaser 
with  respt  to  the  title  to  the  land  hby  agrd  to  be  conveyed  in 
exchange  to  him. 

13.  This  agrmt  shl,  subjt  to  the  stipulons  hinbfe  contd,  be  Oompie- 

completed  &  carried  out  on  the day  of at  the  office  ^^' 

of  Messrs. ,  the  vendor's  solors,  by  the  exon  by  the  sd 

(a)  It  is  a  question  whether  the  power  in  a.  16  of  the  Settled  Land  Act,  Constrnc- 
1882^  to  lay  oat  and  appropriate  roads,  &c.,  extends  to  authorising  the  ezpen-  tioa  of 
diture  of  capital  money  in  the  construction,  &c.,  of  the  roads,  &c. ;  see  ss.  21  ^^^  out 
(iii.)  and  25  (zvii.) ;  but  if  the  site  of  the  roads  is  sold  or  given  in  exchange,       capita 
this  liability  may  be  imposed  on  the  purchaser. 

T  T  2 


644 


EXCHANGES. 


respive  pties  &  all  other  necy  pties,  if  any,  of  a  pper  assnrceor 
deed,  to  be  prepared  by  &  at  the  expee  of  the  pchaser ;  &  the 
expse  of  the  perusal  on  behalf  of  &  exon  by  all  pties  other  than 
the  vendor  or  his  trees  (shd  their  concorrce  be  necy)  of  such 
assurce  or  deed  shl  be  borne  by  the  pchaser.  Provon  as  to 
covts  of  tenant  for  life  as  at  p.  289.  A  duplicate  of  the  sd 
assurce  or  deed,  to  be  prepared  by  &  at  the  expse  of  the  vendor, 
shl  be  exted  by  the  pchaser. 

14.  Provons  as  to  posson  d  otUgoings,  dt   as   to  munimts 
retained  by  the  respive  pties.      See  "Condons  of  Sale"  i 

"  CONTKAOTS  FOB   SaLB."      As   WITS,  &C. 
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Parties. 


Bedtalfl. 


Agree- 
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As  to 
exchanges 
by  the 
Board  of 
Agricol- 
tore. 


AGREEMENT /or  an  Exchange  to  be  carried  outhy^ 

BoABD  OP  Agriculture  (a). 


MEM   OF    AGBMT  made  the 


day  of 


Betn 


A.,  of,  &c.,  of  the  one  pt,  &  B.,  of,  &c.,  &  C,  of,  &c.,  of  the 
other  pt.  Recitals  showg  the  title  of  the  pties  ;  And  whas  the 
sd  A.  has  agrd  with  the  sd  B.  &  G.  to  make  such  exchange  as 
is  hinafter  mentd :   NOW  IT  IS  HBY  AGRD  as  follows : 

1.  The  sd  A.  shl  give  to,  &  cause  to  be  vested  in  the  sd  B. 
&  0.,  their  hrs  &  assns,  the  has  descd  in  the  Ist  schdle  hto, 
with  the  appnrts,  in  exchange  for  the  hds  descd  in  the  2nd 
schdle  hto,  with  their  appurts,  wch  shl  be  given  by  the  sd  B. 
&  G.  to  or  caused  by  them  to  be  vested  in  the  sd  A.,  his  hrs  & 
assns. 

2.  The  exchange  shl  be  eflfected  within cahmonihs 

from  the  date  hrof ,  &  shl  be  carried  out  &  perfected  by  the 

(a)  See  8  &  9  Vict.  c.  118,  s.  147,  &c.  ;  9  &  10  Vict  c  70;  10  &  U  Vict- 
c.  Ill,  88.  4  &  6  ;  12  &  18  Vict.  c.  83,  88.  7  &  11 ;  15  &  16  Vict  c  79,  s.  17, 
&c. ;  17  &  18  Vict.  c.  97;  20  &  21  Vict.  c.  31,  8.  4,  &c. ;  31  &  32  Vict,  c  89; 
89  &  40  Vict.  c.  56,  8. 33,  and  see  note  on  Precedent  I.,  p.  688.  The  desigMr 
tion  of  the  "  Copyhold  Enclosure  and  Tithe  CommissionerB"  was,by  tiie 
Settled  Land  Act,  1882,  s.  48,  altered  to  "The  Land  Commissionere  for 
England ; "  and  the  functions  of  that  body  are  now  by  the  Board  of 
Agriculture  Act,  1889  (52  &  68  Vict.  c.  30),  s.  2,  transferred  to  the  Board  of 
Agriculture. 
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Board  of  Agriculture  under  the  provons  of  the  Acts  of  Parlia- 
ment relatg  to  the  exchange  of  lands. 

8.  All  the  costs  &  expses  of  &  incidental  to  these  psnts,  &  Oobu. 
the  carrying  out  &  perfeotg  of  the  sd  exchange,  shl  be  borne  & 
pd  as  to  one  moiety  by  the  sd  A.,  &  as  to  the  other  moiety  by 
the  sd  B.  &  G. 

4.  In  case,  by  reason  of  the  default  of  eir  of  the  sd  pties  BeKiBrion. 

hto,  the  sd  exchange  shl  not  be  perfected  within  calr 

months  from  the  date  hrof ,  it  shl  be  If ul  for  the  pty  not  in 
default  at  any  time  after  the  expiron  of  such  period,  to  deter- 
mine this  agrmt  by  notice  in  writg  to  the  other  of  the  sd  pties 
[in  wch  case  the  pty  in  default  shl  reimburse  the  other  pty  on 
demand  all  costs  &  expses  incurred  by  him  or  them  in  relon 
to  the  sd  intd  exchange].    In  wits,  &c. 


IV. 

CONVEYANCE  of  Pbebholds  vnth  the  concurrence  of  a 
MoBxaAGEE,  by  way  of  Exchanoe  for  freeholds  con- 
veyed by  a  Deed  of  even  date.  Vamation  where 
Money  is  received  or  paid  for  Equality  of  exchange. 

Parties,  A.,  owner  of  ppty  conveyed  by  this  deed,  1 ;  B.,  mtgee^ 
2 ;  C,  owner  of  ppty  conveyed  by  deed  of  even  date,  8.   Recite  A.,  EecitaL 
seisin  in  fee  of,  '*  the  hds  descd  in  the  1st  pt  of  the  schdle  hto :  " 

suJbjt  to  mtge  to  B.  for  securg  £ dt  mtt.    And  whas  the  sd  Agree- 

A.  has  agrd  with  the  sd  C.  for  the  exchange  of  the  sd  hds  hby  ™*^^ 
grted  for  a  pee  of  land  &  hds  belonging  to  the  sd  C.  situate, 
&c.,  wch  are  descd  in  the  2nd  pt  of  the  schdle  hto :  [And  for 
the  paymt  by  the  sd  C.  to  the  sd  A.,  or,  "  by  the  sd  A.  to  the  Sum  to  be 

sd  C,"  of  the  sum  of  £ for  equality  of  exchange] ;  agrmt  JJ^ty. 

of  B.  to  concur,  p.  878.     And  whas  by  an  indre  bearg  even  Deed  of 
date  hwith,  &  made,  &c.,  the  sd  pee  of  land  &  hds  agrd  to  be  ®^®^  ^^ 
given  in  exchange  by  the  sd  C,  as  afsd,  have  been  conveyed 
to  the  sd  A.  in  fee   simple  in  conson  of  the  assurce  hby 
made  [&  of  the  paymt  by  the  sd  A.  to  the  sd  C.  of  the  sd  sum 

of  £ agrd  to  be  pd  for  equality  of  exchge  as  afsdl  NOW  Wit- 

TfflS  INDEE  WITNETH  that,  in  psuance  of  the  sd  agrmt  "*"^**' 
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&  in  conson  of  the  convce  contd  in  the  sd  indre  of  even  date 

hwith  [&  of  the  sum  of  £ upon  the  exon  hrof  pd  by  the 

sd  G.  with  the  consent  of  the  sd  B.  to  the  sd  A.  for  equality  of 
exchange,  the  rect  whof  is  hby  acknowed],  the  sd  B.,  as  xatgee, 

^^ruDi.  at  the  reqt  of  the  sd  A.,  doth  hby  grt  &  rele,  &  the  sd  A.,  as 
benefl  owner,  doth  hby  grt  &  confirm  unto  the  sd  C,  peels, 

Haben-  p.  877 ;  To  HOLD  the  Same  Unto  &  to  thb  use  of  the  sd  C, 
his  hrs  &  assns  for  ever,  free  from  the  mtge,  p.  895 ;  l^Acknmt 

grantee.       by  B.  08  to  tminimts  retained^  p.  418].     In  wits,  &c. 

{Schdle  of  Pcels.'\ 


V. 

AGEEEMENT  between  Trustees  and  Urban  Authority 
for  an  Exchange  (give  and  take)  of  Small  Strips  of 
Land  to  Widen  and  Improve  a  Boad. 

Parties.  MEM  OF  AGEMT  made  the  day  of ,  Bbtn  A., 

of,  &c.,  B.,  of,  &c.,  &  C,  of,  &c.  {the  trees  under  the  iviU  dt 
codl  of  the  sd  D.  deced),  hinafter  called  "  the  trees,"  by  E., 
of,  &c.,  their  agent  of  the  one  pt,  &  the  mayor,  aldermen  & 

burgesses  of  the  borough  of ,  actg  by  the  town  council  as  the 

urban  sanitary  authority  of  the  sd  borough,  hinafter  called ''  the 
corporon,"  by  P.,  of,  &c.,  town  clerk  of   the    sd    borough. 

Recitals,      their  agent,  of  the  other  pt :  Whas  the  trees  are  as  such  trees 

as  afsd  the  owners  of  certn  lands  &  hds  known  as  the 

este,  pt  of  wch  abuts  upon  &  has  a  frontage  to Road,  in  the 

borough  of afsd  :  And  whas  the  sd Boad,  so  far  as 

it  abuts  upon  the  sd  este,  now  is  of  irregular  width  &  in 

some  pts  considerably  narrower  than  the  minimum  width  now 
allowed  by  the  bye-laws  of  the  sd  borough  :  And  whas  it  will 
be  mutually  advantageous  to  the  pties  hto  for  a  give  &  take 
line  to  be  arranged  betn  them  as  shown  on  the  plan  annexed 

hto  by  the  red  line  marked  A  B,  with  a  view  to  the  sd Boad 

being  improved  and  widened  to  a  minimum  width  of  —  feet : 

^^'i**  Witneth  that  the  trees  &  the  corporon  agree  as  follows  : — 

1.  The  trees  &  the  corporon  shl  adjust  the  boundary  of 
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the  sd este  abuttg  upon  the  sd Boad  by  adoptg  as 

its  boundary  the  sd  line  shown  on  the  sd  plan  &  marked  A.  B., 
&  the  trees  shl  give  to  the  corporon  for  the  pposes  of  improvg 

&  wideng  the  sd Boad  the  land  coloured on  the  sd 

plan,  hinafter  refd  to  as  "  land  given,"  now  formg  pt  of  the  sd 

este,  &  the  corporon  as  such  urban  sanitary  authority  as 

afsd  shl  give  in  exchange  to  the  sd  trees  the  land  coloured 
green  on  the  sd  plan,  hinafr  refd  to  as  ''  land  taken." 

2.  As  the  land  given  &  the  land  taken  are  resply  of  very  No  title  or 
small  area,  the  trees  shl  not  be  called  upon  to  show  any  title  J^"^^**^ 
to  or  to  make  a  convce  of  the  land  given,  nor  shl  the  corporon  Bhown  or 
be  called  upon  to  show  any  title  to  or  make  a  convce  of  the 
land  taken. 

8.  The  sd  give  &  take  line  is  agrd  to  betn  the  trees  &  Street  to  be 
the  corporon  for  the  ppose  of  enablg  the  corporon  to  im-  ^dfenced. 

prove  &  widen  the  sd Boad  to  a  minimum  width  of  — 

feet,  &  the  corporon  hby  agree  to  complete  the  wideng  of 

the  sd Boad  so  far  as  it  abuts  on  the  lands  &  hds  of  the 

trees  within ,  &  to  make  &  construct  at  their  own  expse, 

&  as  soon  as  the  sd  improvemt  &  wideng  are  commced,  a 
good  &  substantial  post  &  wire  fence  similar  to  that  boundg  . 

the  other  portion  of  the este  abutg  upon Boad  afsd 

along  the  sd  give  &  take  line  betn  the  points  marked  A.  &  B. 
on  the  sd  plan.    In  wits,  &c. 


VI. 

CONVEYANCE  in  Exchange  by  One  Deed  (a)  of  Free- 
holds between  Tenants  in  Fee  for  Straightening 
Boundaries.  Agreement  as  to  Party-wall,  and 
Beservation  of  right  to  Light. 

Parties,  A.,  owner  of  one  ppty,  1 ;  B.,  owner  of  other  ppty,  2. 
Whas  the  sd  A.  is  entled  in  fee  simple,  free  from  incumbces,  Recitals, 
to  the  land  with  the  bldgs  thron,  edged  resply & TiUe  of 

parties. 

(a)  To  be  executed  in  duplicate.    It  is  usual,  where  the  case  admits,  to 
have  two  deeds ;  see  Precedent  iv. 
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SXCHANGES. 


Agree- 
ment for 
exchange, 


And  M  to 
boundary, 
pftrty-waU 
tnd  light. 


Wit- 
neaeeth. 


Grant 


Haben- 
dum. 


Reeerra- 
tion  and 
grant  of 
light,  &C. 


Agreement 
as  to 
boundary. 


on  the  plan  hto  annexed,  &  the  sd  B.  is  entled  in  fee  simple, 
free  from  incambces,  to  the  land  with  the  bldgs  thron,  edged 
resply & on  the  sd  plan,  wch  adjoin  or  are  con- 
tiguous to  the  sd  land  of  the  sd  A. :  And  whas  the  sd  A  &  B. 

have  agrd  to  exchange  the  sd  pees  of  land  edged  resply 

& on  the  sd  plan  (fonng  pt  of  the  ppty  to  wch  they  are 

resply  entled  as  afsd),  with  the  object  of  straighteng  the 
boundary  lines  betn  their  respive  ppties  wch  are  uneven  & 
irregular,  &  to  adjust  &  settle  such  boundary  lines  in  mner 
hinafter  appearg,  &  they  have  also  agrd  to  enter  into  the 
arrangemt  hinafter  contd  for  the  reservon  or  grt  to  the  sd  B. 
of  such  rt  of  light  &  air  &  other  rts  as  are  hinafter  expd, 
NOW  THIS  INDEE  WITNETH  that  in  psuance  of  the  sd 
recited  agrmt  &  in  conson  of  the  convce  in  exchange  hinafter 
made  by  the  sd  B.  &  of  the  premes,  the  sd  A.,  as  benefl  owner, 

doth  hby  grt  unto  the  sd  B.  all  that  pee  of  land  contg 

square  feet  or  thrabouts  &  edged on  the  sd  plan  hto 

annexed :  To  hold  the  same  unto  &  to  the  use  of  the  sd  B., 
his  hrs  <fe  assns.  Similar  grt  by  B,  to  A.  of  the  other  pee  of 
land  given  in  exchange^  ^^  subjt  to  such  reservon  or  grt  to  the 
sd  B.  as  is  hinafter  contd."  Pbovd  alwats,  &  it  is  hby  agrd 
&  decld,  that  the  grant  So  convce  lastly  hinbfe  contd  shl  be 
subjt  to  the  reservon  of,  &  the  sd  A.  doth  hby  grt  to  the  sd  B., 
his  hrs  &  assns,  the  free  and  uninterrupted  access  of  light  k 

air  at  all  times  hrafter  over  the  sd  pee  of  land  edged on 

the  sd  plan,  to  the  bldgs  of  whatsr  height  &  in  whatsr  poson 
wch  shl  for  the  time  being  be  erected  or  standg  on  the  land  of 

the  sd  B.,  edged on  the  sd  plan,  or  any  pt  thof  &  to  all 

windows  or  openings  wch  may  from  time  to  time  exist  in  such 
bldgs,  &  with  liberty  to  the  sd  B.,  his  hrs  &  assns,  from  time 
to  time  to  increase  the  height  of  the  sd  bldgs  &  to  rebuild,  add 
to,  or  alter  the  same  in  such  poson  &  mner  &  with  such 
windows  or  openings  for  light  or  air  as  may  be  thought  fit,  & 

that  the  sd  pee  of  land  edged shl  at  all  times  hrafter  be 

kept  by  the  sd  A.,  his  hrs  &  assns,  open  &  unbuilt  upon,  & 
that  no  erection  or  thing  shl  at  any  time  be  placed  thron  wch 
may  in  any  degree  obstruct  or  interfere  with  such  access  of 
light  or  air  as  afsd ;  And  it  is  hbt  fubtheb  agbd  &  decld 
that  the  straight  line  marked  on  the  sd  plan  betn  the  points 
L,  M,  N  &  0,  shl  henceforth  be  the  boimdary  line  betn  the  sd 
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hdfl  &  ppties  of  the  sd  A.  &  B.  &  their  respive  hrs  &  assns  : 

And  fubtheb  that  the  wall  now  standg  betn  the  points  marked  Party-waii. 

on  the  sd  plan  shl  be  deemed  &  used  &  maintained  as  a 

party- wall  (a)  betn  the  sd  hds  &  ppties  of  the  sd  A.  &  B. 
lAcknmt  db  vnderfakg  by  A.ae  to  munimts  retained  by  him. 
The  like  by  £.,  p,  418.]    In  wits,  &c. 


vn. 

Exchange  of  Freeholds  between  a  Tenant  for  Life 
conveying  under  the  Settled  Land  Acts,  and  an 
Owner  in  Pee,  with  mutxial  grants  of  Bights  of 
Way,  and  Bestrictions  08  to  Building,  Money  being 
paid  for  Equality  of  Exchange  (6). 

Parties,  A.,  tenant  for  life,  1 ;  B.  &  C,  trees  of  settlenit,  2  ; 
D.,  owner  in  fee,  8.     Recite  setti^mt  under  wch  "the  sd  A.  is  Recitals. 
tenant  for  life  in  posson  of  the  X.  este,  wch  includes  the  pees  Settle- 
of  land  &  hds  first  hby  grted,  &  the  land  over  wch  the  rt  of  "®°*' 
way  first  hinafter  descd  is  hby  grted ;  and  the  sd  B.  &  G.  are 
the  trees  of  the  same  indre  of  settlemt  for  the  pposes  of 
the  Settled  Land  Acts,  1882  to  1890 "  (c) ;  Recital  of  D.'«  Seisin  of 
seisin  in  fee  of  the  "  Y.  este,  wch  includes  the  pees  of  land  &  ^"^t^^- 
hds  secondly  hby  grted,  &  the  pees  of  land  over  wch  the  rt  of 
way  secondly  hinafter  descd  is  hby  grted :  "  And  whas  the  sd  Agree- 
A.,  by  virtue  of  the  powers  of  the  sd  Acts,  has  agrd  with  the  ^^^ 
sd  D.  for  the  exchange  of  the  pees  of  land  &  hds  first  hby 
grted  for  the  pees  of  land  &  hds  secondly  hby  grted ;  &  as  pt 
of  the  terms  of  the  sd  exchange  it  was  agrd  betn  the  sd  A.  & 
D.  that  the  rt  of  way  first  hinafter  descd  &  hby  grted  shd  be 
grted  to  the  sd  D.  his  hrs  &  assns,  owners  &  occupiers  of  the 
Y  este,  in  mner  hinafter  expd,  &  that  the  rt  of  way  secondly 
hinafter  descd  &  hby  grted  shd  be  grted  to  the  sd  A.  &  his 
succors  in  title,  owners  &  occupiers  of  the  X.  este,  in  mner 

(a)  As  to  party-waUs,  see  Elph.  N.  &  C.  Interpretation,  606. 

(b)  See  Precedent  II.  and  the  notes  thereto. 

(c)  See  also  the  other  forms  of  recital  at  p.  467. 
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hinafter  expd,  and  that  these  pants  shd  contn  such  mntoal 
restrictive  covts  as  to  bldg  &  as  to  the  aser  in  other  respts 
of  the  respive  pees  of  land  &  premes  hby  exchanged  as  are 
hinafter  contd ;  and  further  that  the  sd  B.  &  C.  shd,  oat  of 
moys  in  their  hands  formg  capital  moys  of  the  sd  settlemt 
liable  to  be  invested  under  the  afsd  Act,  pay  the  sum  of  £ — 
to  the  sd  D.  for  equality  of  exchange ;  NOW  THIS  IXDRE 
WITNETH  that  in  psuance  of  the  sd  recited  agrmt,  and  in 
conson  of  the  convce  by  way  of  exchange  hinafter  made  by 
the  sd  D.,  the  sd  A.,  as  benefl  owner,  by  virtue  of  the  powers 
vested  in  him  under  the  Settled  Land  Acts,  1882  to  1890,  & 
the  sd  will,  &  of  every  other  power  him  enablg,  doth  hby  grt 
unto  the  sd  D.,  Peels  by  referee  to  scMle  <£  map,  see  p.  379, 
TooR  WITH  full  rt  and  liberty  for  the  sd  D.,  his  hrs  &  a^ns, 
owners  &  occupiers  of  the  Y.  este,  (fee.,  rt  of  way,  see  p.  888, 
To  HOLD  the  same  Unto  <fe  to  thb  use  of  the  sd  D.  his  hrs  & 
assns  for  ever,  subjt  to  the  leases  &  tenancies  affectg  the 
pees  of  land  hinbfe  conveyed;  AND  THIS  INDRE  ALSO 
WITNETH  that  in  further  psuance,  &c.,  &  in  conson  of  the 
convce  by  way  of  exchange  hinbfe  made  by  the  sd  A.,  &  of  the 

sum  of  £ now  pd  to  the  sd  D.  by  the  sd  B.  &  C.  by  diron 

of  the  sd  A.  out  of  such  capital  moys  as  afsd  (the  rect,  &c.)> 
the  sd  D.,  as  benefl  owner,  by  the  diron  of  the  sd  A.,  doth  hby 
grt  unto  the  sd  B.  &  C,  Peels  by  referee  to  schdle  dt  map,  see 
p.  879,  ToGB  WITH  full  rt  and  liberty  for  the  sd  B.  &  C.  &  their 
hrs,  and  also  for  the  sd  A.  and  his  succors  in  title,  owners  & 
occupiers  of  the  X.  este,  &c.,  rt  of  way,  p.  383 ;  To  hold  the 
same  Unto  the  sd  B.  &  G.  &  their  hrs,  subjt  to  the  leases  & 
tenancies  affectg  the  sd  respive  pees  of  land  &  premes  lastly 
hby  conveyed,  to  uses  of  settlemt,  see  p.  395 ;  And  the  sd  A. 
doth  hby  for  himself,  his  hrs,  exrs,  ads,  succors  &  assns,  &  so 
as  by  virtue  of  the  provons  of  the  Settled  Land  Acts,  1882  to 
1890,  to  bind  not  only  himself  personally,  but  also  all  future 
owners  &  occupiers  of  the  hds  taken  in  exchange  by  him  as 
afsd,  &  to  bind  such  hds  into  whosesr  hands  the  same  may 
come,  covt  with  the  sd  D.  his  hrs  &  assigns,  the  owner  or 
owners  for  the  time  being  of  the  Y.  este,  that  the  sd  A.  his 
succors  &  assns,  will,  &c.,  Covts  restrictive  of  bldg,  dr.,  on  the 
lands  taken  in  exchange  by  A.,  see  p.  424 ;  And  the  sd  D.  doth 
hby  for  himself,  his  hrs,  exs,  ads,  <fe  assns,  to  the  intent  to 
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bind  not  only  himself  but  all  psons  claimg  title  under  him  to  '^S^T® 
the  hds  taken  in  exchange  by  him  as  afsd,  covt  with  the  sd  B. 
&  G.y  and  their  hrs,  &  also  septely  with  the  sd  A.  &  his 
succors  in  title,  the  owner  or  owners  for  the  time  being  of  the 
X.  este,  that  the  sd  D.,  his  hrs  &  assns  will,  &c.f  Govts 
restrictive  of  bldg^  dtc,  on  lands  taken  by  D.  in  exchange^  see 
p.  424;  [Provo  restrictg  A*s  liability  under  implied  covts  for 
title,  if  required,  p.  411,  form  n.] :  \^Acknmt  d  undertakg  by 
A.  idth  D.y  d  by  D.  with  B.  dt  (7.,  as  to  munimts  retained  by 
them  resply,  p.  418.]    In  wits,  &c. 

[Two  schdies  of  Peels  d  two  of  Munimts.'] 


INDEMNITY  (a). 


Agree- 
ment. 


INDEMNITY  to  Pttbchaseb  of  Land  Charged  with  Debts 
and  Legacies,  effected  hy  a  Demise  to  Tbustees  of 
lands  of  which  the  Vendor  is  seised  in  fee  (6). 

Parties,  A.,  vendor^  1 ;   B.,  pchaser,  2 ;   C.  c£-  D.,  trees,  8. 

Becitals.      Recitals  showg  tluit  A.  is  seised  in  fee   of  the  lands  "hbj 

demised ; "    That  under  the  will  of  K.  he  became  seised  in 

fee  of  the este^  subjt  to  a  chge  of  debts  d  legacies;  SaU 

and  convce  of  even  date  ofptof  the este  to  B.:  And  whab 

upon  the  sd  sale  it  was  agrd  that  the  sd  A  shd  give  to  the  sd 
B.  such  indemnity  agst  the  debts  &  legacies  chged  by  the  sd 
will  on  the  sd  hds  &  premes  conveyed  to  him  by  the  hinbfe 
recited  indre,  &  orwise  as  is  hinafter  contd:  NOW  THIS 
INDEE  WITNETH  that  in  psuance  of  the  sd  recited  agnnt, 
&  in  conson  of  the  premes,  &  of  the  sum  of  5s.  now  pd  (o  the 
sd  A.  by  the  sd  C.  &  D.  (c)  the  sd  A.  doth  hby  bargain,  sell,  A 

(a)  See  also  Bonds  and  Bilxabxs. 

(b)  As  to  freeing  land  from  incumbranoee  on  a  sale,  see  the  Conv.  Afit, 
1881,  8.  6,  above,  p.  601^  note ;  and  as  to  settled  estates,  tlie  Settled  Uad 
Act,  1882, 88. 6, 24.  An  indemnity  against  a  defect  of  title  should,  of  oooite, 
usually  be  by  a  separate  instrument,  in  order  that  the  defect  may  not  ^^p^v 
on  the  face  of  the  title. 

As  to  the  stamp  duty  on  indemnity  deeds  and  bonds,  see  the  heading 
MoBTOAQX,  &c.,  in  the  schedule  to  the  Stamp  Act,  1891 ;  Lord  CaiMi^  v. 
Boper,  1  El.  &  B.  164;  and  as  to  equitable  securities  under  hand  only  bj 
way  of  indemnity,  see  sub-div.  (3)  of  the  schedule ;  the  effect^  howerer,  of 
s.  88,  sub-div.  (2)  of  the  Act  is  that  where  the  total  amount  for  which  ti» 
indemnity  is  given  is  not  limited,  the  security  need  not  be  stamped  with 
dd  valorem  duty  in  the  first  instance,  as  the  duty  can  be  paid  when  oocBStaD 
arises. 
As  to  (c)  A  nominal  consideration  is  stated,  and  the  words  "  bargain  and  seD 

nominal        added  in  order  to  raise  a  use  in  favour  of  the  trustees,  without  which  thej 
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demise  unto  the  sd  C.  &  D.,  pceU,  p.  877  ;  To  hold  the  same  Habendum 

Unto  the  sd  C.  &  D.,  their  exs,  ads,  &  assns,  for  the  term  of  ^r  term. 

lyOOO  yrs  from  the  day  next  bfe  the  date  of  these  psnts,  witht 

impeaehmt  of  waste,  upon  the  trusts  hinafter  decld,  that  is  to 

say :  Upon  trust  in  case  the  sd  B.,  his  hrs,  exs,  ads,  or  assns,  Upon 

shl  at  anytime  within  the  lives  &  life  of  H.M.  the  Queen  &  her  indemnify 

issue  now  living  &  the  survor  of  them,  or  within  21  yrs  after  parchaaer. 

the  death  of  such  survor  (d),  pay  or  incur  any  sum  or  sums  of 

moy,  costs,  damages,  or  expses  in  respt  of  the  debts  &  legacies 

chged  by  the  sd  will  of  the  sd  E.  on  the  sd  hds  &  premes 

conveyed  to  the  sd  B.  by  the  hinbfe  recited  indre  of  even  date 

hwith,  or  any  of  them,  or  by  reason  of  any  action,  pcdg,  claim, 

or  demand  in  respt  of  such  debts  or  legacies  or  any  of  them, 

then  &  in  every  such  case  the  sd  C.  &  D.,  or  the  survor  of 

them,  or  other  the  trees  or  tree  for  the  time  being  of  these 

psnts,  shl  by  &  out  of  the  rents  &  profits  of  the  sd  hds  & 

premes  hby  demised,  or  by  the  sale  of  timber  or  minis,  or  by 

mtge  of  the  same  premes  or  any  of  them  for  all  or  any  pt  of 

the  sd  term,  or  by  all  or  any  of  the  means  afsd,  or  by  any 

other  reasble  means,  from  time  to  time  raise  such  sum  or 

sums  of  moy  as  shl  be  sufft  to  pay  &  satisfy  all  sums  of  moy, 

damages,  costs,  &  expses  wch  the  sd  B.,  his  hrs,  exs,  ads,  or 

assns,  shl  pay  or  incur  as  afsd,  &  also  such  sum  or  sums  of 

moy  as  shl  be  required  to  satisfy  all  costs  &  expses  incurred 

in  or  about  the  exon  of  the  trusts  of  the  sd  term,  or  wch  the 

sd  trees  or  tree  may  incur  in  conseqce  of  any  action  or  other 

pcdg  wch  may  be  instituted  for  raisg  any  moy  under  the 

trusts  of  the  sd  term  or  in  anywise  relatg  thto,  and  shl  apply 

the  moys  so  to  be  raised  as  afsd  accdly,  &  shl  pay  the  surplus, 

if  any,  of  the  same  moys  to  the  sd  A.,  his  hrs  or  assns,  And 

suBJT  &  witht  prejudice  to  the  trusts  afsd,  shl  permit  the  sd 

A.,  his  hrs  &  assns,  to  rece  the  rents  &  profits  of  the  premes 

hby  demised  for  his  &  their  own  benefit :  Provd  always  &  it  Proyiao  for 

is  hby  agrd  &  decld  that  in  case  no  claim  or  demand  shl  be  term.^  ° 

made  agst  the  sd  B.,  his  hrs  or  assns,  or  agst  the  sd  hds  & 

would  only  obtain  an  interesse  termini  nntil  actual  entry;   Elph.  Introd.   considera 
p.  176.  tion. 

(d)  Probably  it  is  necessary  to  restrict  the  time  as  to  remoteness^  during 
which  the  indemnity  may  take  effect ;  see  contra,  Massey  v.  O'Dell,  10  Ir.  Ch. 
22.    In  most  cases  21  years  will  be  sufficient. 
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premes  conveyed  to  the  sd  B.  by  the  hinbfe  recited  indre  of, 
&c.,  in  respt  of  any  of  the  sd  debts  or  legacies  within  the 

period  of yrs  from  the  date  of  these  psnts,  or  within 

the  period  hinbfe  mentd  wchever  shl  first  happen,  or  in  case 
all  claims  &  demands  wch  shl  be  so  made  shl  be  orwise  pd  k 
satisfied  within  8  calr  months  next  after  the  same  resply  shl 
have  been  made,  &  if  the  sd  B.,  his  hrs,  exs,  ads,  &  assns,  & 
also  the  sd  trees  or  tree  shl  be  reimbursed  &  satisfied  by  the 
sd  A.,  his  hrs,  exs,  ads,  or  assns,  upon  demand,  all  such  moys, 
damages,  costs,  &  expses,  as  he  or  they  resply  shl  pay  or  incur 
in  respt  of  the  premes,  then  &  in  such  case  the  sd  term  of 

1,000  yrs  shl  immedly  on  the  expiron  of  the  sd  period of 

yrs  be  assned  or  surrendered  to  the  sd  A.,  his  hrs,  exs,  ads,  or 
assns,  if  so  required,  or  shl  orwise  cease  &  determine :  And 
IT  IS  HBY  AORB  &  DECLD  that,  upou  any  mtge  purportg  to  be 
made  in  psuance  of  the  trusts  hinbef ore  contd,  the  mtgee  or 
mtgees  shl  not  be  bound  to  inquire  as  to  the  necessity  or 
occasion  for  raisg  any  moy  for  the  pposes  afsd,  or  to  see  to  the 
applicon  of  his  or  their  mtge  moy,  &  any  such  mtge  may  be 
made  with  a  power  of  sale  &  with  such  other  provons  as  may 
be  deemed  expedient :  And  it  is  hbt  decld  that  the  same  covte 
shl  be  deemed  to  be  hby  implied  on  the  pt  of  the  sd  A.  as  if 
these  psnts  had  been  a  convce  by  way  of  mtge  &  the  sd  A. 
had  been  expd  to  bargain,  sell  &  demise  the  premes  hby 
bargained,  sold,  &  demised  as  benefi  owner  (a).     In  wits,  &t. 


OoTenants 
for  title. 


(a)  Probably  this  is  a  "mortgage"  within  the  Coqt.  Act,  1881, s.  2, so 
that  the  insertion  of  the  words  ^'  as  benefl  OWHer  "  woold  imply  the  cove- 
nants for  title  under  s.  7  (1)  (C.)  of  the  Act,  soe  MoBTaAoss ;  but  to  avoid 
question  the  statutory  coyenants  are  expressly  incorporated.  The  trustees' 
receipt  clause  and  power  to  appoint  new  trustees  are  supplied  by  the 
Trustee  Act,  1893,  repealing  and  by  ss.  10  and  21  replacing  the  Cqiit.  Act, 
1881,  88.  31,  36 ;  see  Settlehsnts. 
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n. 

DEED  of  Declaration  of  Tbust  of  a  Sum  of  Consols 
produced  by  Investment  of  part  of  Pubchasb-money 
for  Indemnifying  the  purchaser  against  a  Contingent 
Equitable  Charge. 

Parties,  A.,  vendor,  1;  B.,  pchaser,  2;  C.  &  D.,  trees,  8. 
liecite  convce  of  even  date  by  A.  to  B.of  "  certn  hds  situate  in  Recitals. 

the  parish  of ,  in  the  coy  of ,  known  as,  &c.,  &  formg  Ck)nTeyanoo 

pt  of  an  este  called  the  este  " ;  And  whas  during  the  date^^ 

investigon  of  the  title  to  the  premes  comprd  in  the  hinbfe  Pareimsor 
recited  convce  of  even  date  hwith,  the  sd  B.  reced  notice  of  a  "^^^«<* 

notice  of 

contingent  equitable  chge  on  the  sd este  of  the  sum  of  contingent 

£ ,  raisable  with  intt,  &  payable  to  such  child  or  chin  of  the  S^^*^ 

late  L.  as  shl  attn  the  age  of  21  yrs :  And  whas  the  sd  L.  had  Persons 
2  chin  only,  namely  M.  &  N.,  who  are  minors  of  the  respive  !°^®** 

ages  of yrs  & yrs  or  thabouts  ;  And  whas  it  has  been  Agreement 

agrd  that,  for  the  ppose  of  indemnifying  the  sd  B.,  his  hrs  &  *<;«'  mdem- 
assns,  &  the  sd  hds  conveyed  to  him  as  afsd,  agst  the  sd  con-  pu^Mcr. 

tingent  chge  of  £ &  intt,  in  case  the  same  shl  become 

raisable  &  payable,  &  from  all  claims  in  respt  thof,  a  sum  of 

£ ,  pt  of  the  sd  pchase-moy  of  £ ,  shd  be  invested  in 

the  names  of  the  sd  C,  a  tree  nominated  by  the  sd  A.,  &  of  the 
sd  D.,  a  tree  nominated  by  the  sd  B.,  upon  the  trusts  hinafter 
decld,  &  that  the  sd  A.  shd  enter  into  the  covts  hinafter  contd  ; 
And  whas  immedly  bfe  the  exon  of  these  psnts,  the  sd  B.  has,  investment 

with  the  approbon  of  the  sd  A.,  invested  the  sum  of  £ ,  2be^^^ 

pt  of  the  sd  pchase-moy  wch  in  the  sd  convce  is  stated  to  have  c^^ase- 

been  pd  to  the  sd  A.,  in  the  pchase  of  the  sum  of  £ 2|  p.c.  ™**"®^' 

Consold  Stk,  in  the  names  of  the  sd  C.  &  D.     NOW  THIS  Wit- 
INDRE  WITNETH  that  in  psuance  of  the  sd  recited  agrmt  &  "^*^ 
in  conson  of  the  premes,  it  is  hby  agrd  &  decld  that  the  sd  C.  &  Declaration 

D.,  their  exs,  ads,  &  assns  shl  stand  possed  of  the  sd  sum  of  £ ®^  *™**' 

Stk  as  a  fund  for  keepg  indemnified  the  sd  hds  comprd  in  &  To  indem- 
conveyed  by  the  sd  indre  of  even  date  hwith  &  every  pt  thof,  ^^^  ^"^'^ 
&  the  sd  B.,  his  hrs  &  assns,  in  respt  thof,  agst  the  sd  sum  of 

£ &  intt  chged  thron,  &  raisable  &  payable  in  the  events 

afsd,  &  all  sums  of  moy,  costs,  &  expses,  wch  the  sd  B.,  his 
hrs,  exs,  ads,  or  assns,  may  at  any  time  hrafter  incur  or 
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descd  in  the  let  schdle  hto  eflfectly  indemnified  agst  the  sd 
rent-chge,  &  all  claims,  demands,  costs  &  expses  in  respt  thof: 
AND  THIS  INDRE  FURTHER  WITNETH  that  in  psnance 
of  the  sd  agrmt,  &  in  conson  of  the  premes,  the  sd  A.  doth 
hby  grant  unto  the  sd  B.  All  &  sinor  the  sd  hds  specified  in 
the  2nd  schdle  hto,  To  hold  the  same  premes  Unto  the  sd  B. 
&  his  hrs,  to  the  uses  &  upon  the  trusts  hinafter  decld  con- 
cemg  the  same,  that  is  to  say.  To  the  use  that  the  sd  B.,  his 
hrs  &  assns,  may  henceforth  rece  a  yrly  rent-chge  of  £ — , 
the  amt  of  the  rent-chge  to  he  indemnified  agst^  to  be  chged  upon 
the  sd  hds  descd  in  the  2nd  schdle  hto,  &  to  be  payable  by 

qtrly  paymts  on  the day  of ,  &c.,  the  days  of  paymt 

to  he  the  same  as  those  of  the  rent-chge  to  be  indemnified  agti^ 
witht  any  dedon,  the  first  of  such  paymts  to  be  made  on  the 

day  of next ;  And  to  the  fubtheb  use  that  the  sd 

B.,  his  hrs  &  assns,  shl  have  all  such  powers  &  remedies  for 
the  recovery  of  such  rent-chge  as  are  conferred  on  owners  of 
rent-chges  by  the  Convcg  &  Law  of  Ppty  Act,  1881,  or  may 
orwise  by  law  be  available  in  that  behalf,  &  subjt  &  chged  as 
afsd  To  THE  use  of  the  sd  A.,  his  hrs  &  assns :  Frovd  always, 
&  ms  HBY  AOBD  &  DECLD  that  the  sd  yrly  rent-chge  of  A' — 
hby  created,  is  Umd  to  the  sd  B.,  his  hrs  &  assns,  to  the  intent 
that  the  same  rent-chge  &  the  powers  &  remedies  for  the 
recovery  thof  may  be  an  indemnity  to  the  sd  B.,  his  hrs  & 
assns,  &  the  sd  hds  descd  in  the  1st  schdle  hto  agst  the  sd 

yrly  rent-chge  of  £ created  by  the  sd  indre  of,  &c.,  &  all 

arrears  thof,  &  all  powers  &  remedies  for  recoverg  &  enforcg 
paymt  of  the  same,  &  all  actions,  pcdgs,  claims,  &  demands 
for  &  in  respt  of  the  sd  last-mentd  rent-chge  or  any  pt  thof, 
for  wch  ppose  it  is  hby  agrd  &  decld  that  if  &  whenever  within 
the  lives,  &c.,  as  on  p.  653  (6),  any  distress  or  entry  for  any 
arrears  now  due,  or  hrafter  to  accrue  due,  in  respt  of  the  sd 

yrly  rent-chge  of  £ created  by  the  sd  indre  of,  &c.,  shl  at 

any  time  or  times  hrafter  be  made  upon  the  sd  hds  descd  in 
the  1st  schdle  hto,  or  any  pt  thof,  or  if  &  whenever  during  the 
period  afsd  any  claim  or  demand  for  any  such  arrears  shl  be 

(a)  As  to  the  statutory  powers  of  distress,  &c,,  for  reooTeiy  of  a  i^^' 
charge,  see  p.  544,  note. 

(5)  These  words  are  introduoed  in  order  to  aroid  a  pexpetnii^,  bat  otm- 
sider  p.  306,  note. 


INDEMNITY.  659 

made  upon  the  sd  B.,  his  hrs  or  assns,  then  the  sd  B.,  his  hrs 

or  assns,  shl  apply  the  sd  yrly  rent-chge  hby  created,  &  all 

moys  reced  by  him  or  them  under  any  exercise  of  the  powers 

&  remedies  for  the  recovery  thof ,  in  satisfon  &  dischge  of  all 

such  arrears  or  future  paymts  of  the  sd  rent-chge  limd  by  the 

sd  indre  of,  &c.,  &  of  all  costs  &  expses  wch  the  sd  B.,  his  hrs 

or  assns,  shl  from  time  to  time  pay  or  incur  by  reason  or  in 

consequce  of  such  distress,  entry,  claim  or  demand  as  afsd,  or 

in  or  about  the  exon  of  the  powers  of  these  psnts  :  And  it  is  And  sab- 

HBY  FUBTHBR  AGBD  &  decld  that,  subjt  to  the  indemnity  hby  t^bein**^ 

provided,  the  sd  B.,  his  hrs  &  assns,  shl  stand  possed  of  the  ^i^"^  ^o' 

sd  rent-chge  hby  created  in  trust  for  the  sd  A.,  his  hrs  &  assns. 

In  wits,  &c.  (c). 

[Tiro  scMles.^ 


TV. 

INDEMNITY  acfaimt  a  Perpetual  Rent-charoe  by  grant 
of  Power  of  Entry  vj>on  part  of  the  Land  Subject  to 
the  Rent-charge  (rf). 

Parties,  A.,  vendor,  1 ;  B.,  pchaser,  2 :  Recitals  as  in  last 
Prec.     NOW  THIS  INDRE  WITNETH  that  in  psuance  of  wit- 
the  sd  recited  agrmt  &  in  conson  of  the  premes,  the  sd  A.  doth  ^^^^^^' 
hby  covt  with  &  grt  to  the  sd  B.,  his  hrs  &  assns,  that  if  & 
whenever  during  the  lives  &  life  of  H.M.,  &c.,  see  p.  653,  any 
distress,  entry,  claim  or  demand  shl  be  made  upon  the  sd  hds  Power  of 
specified  in  the  Ist  schdle  hto,  or  any  pt  or  pts  thof,  or  upon  ^J^Jp*?o^ 
the  sd  B.,  his  hrs  or  assns,  in  respt  of  the  sd  rent-chge  of  of  renta. 
£ ,  or  any  pt  thof,  then  &  in  every  such  case  it  shl  be  Iful 


(c)  Notice  of  this  deed  shoidd  be  endcirsed  on  the  last  conveyance  of  the 
hereditaments  in  the  second  schedule,  so  that  purchasers  may  take  with 
notice.-  CoTenants  for  title,  if  any,  should  be  absolute  covenants  as  in  a 
mortga^i^e :  the  statutory  covenants  in  the  Conv.  Act,  1881,  s.  7  (1,  C),  may 
be  incorporated  as  at  p.  410,  but  they  do  not  very  well  fit  the  case.    For  a 

full  form  of  limitation  of  a  rent-charge,  see  p.  544.  As  to 

(d)  It  is  not  uncommon  to  give  an  indemnity  by  powers  of  distress  in  indemnity 
cases  of  this  kind  ;  but  as  that  power  is  probably  invalidated  by  the  Bills  of  ^JVo^en 
Sale  Acts  it  is  omitted.  l^^  ^^^ 

U   U  2 
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for  the  sd  B.,  his  hrs  or  assns,  to  enter  into  &  retain  posson 
of  &  take  the  rents  &  profits  of  the  hds  &  premes  specified  in 
the  second  schdle  hto,  or  any  pt  thof  (such  posson  when  taken 
to  be  witht  impeachmt  of  waste),  to  the  intent  that  &  until  by 
the  means  afsd  or  orwise  the  sd  B.,  his  hrs  or  assns,  fihl  be 
fully  pd  &  satisfied  all  sums  of  moy,  costs,  damages,  &  expses 
wch  he  or  they  may  have  pd  or  incurred  by  reason  of  any 
such  distress,  entry,  claim,  or  demand  as  afsd,  or  any  action 

or  pcdg  for  recoverg  paymt  of  the  sd  rent-chge  of  £ or 

orwise  in  relon  thto,  &  also  the  costs  &  expses  attendg  any 
distress,  entry,  or  pcdg  made  or  taken  under  the  authority  of 
these  psnts.    Iv  wits,  &c.  (a). 

l^Two  schdlea.'} 


of  eyen 
date. 


V. 

DEED  of  Indemnity  by  Vbndob  to  Purchasbb  in  respect 
of  Defective  Title,  the  Indemnity  being  in  the  form 
of  Absolute  Covenants  for  Title  as  in  a  Mortoaob. 

PARTiESf  A.,  vendor^  1 ;  B.,  pch^er,  2 :  Whas  by  an  indre 
Recitals,      bearg  even  date  with  these  psnts,  &  made,  &c.,  a  messe  farm 

ConTeyanco  &  lands  known  as ,  situate,  &c.,  comprisg acres  or 

thrabouts,  have  for  the  conson  thrin  mentd  been  conveyed  by 
the  sd  A.  to  the  use  of  the  sd  £.,  his  hrs  &  assns,  &  in  the  sd 
indre  the  usual  qualified  covts  by  the  sd  A.  for  title  to  & 
further  assurce  of  the  premes  are  implied  by  law  by  his  being 
expd  to  convey  as  benefl  owner :  And  whas  upon  the  investigon 
of  the  title  to  the  sd  hds  the  deeds  &  docts  pdced  by  the  sd  A. 
as  evidencg  his  title  thto  appeared  to  show  a  title  to  — 

(a)  See  note  on  p.  659  as  to  notioe. 

(6)  The  following  ia  a  form  of  recital  where  the  investigation  of  the 
title  is  dispensed  with  on  an  agreement  that  the  vendor  shall  abeolate]/ 
guarantee  it : — 

Beoitai  ''  And  WHAS  upon  the  Sale  of  the  premes  to  the  sd  6.  an 

^^ti*  ti'  investigon  into  the  title  of  the  sd  A.  was  dispensed  with  by 

of  title  the  sd  B.,  &  the  sd  pchase  has  been  completed  upon  an  agnnt 

d^nsed  ^j^j^j.  ^.j^^  g^j  ^^  gjj j  gjy^  ^n  absolute  guarantee  of  such  title,  & 


Defect  in 
title  (6). 
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acres  only,  but  the  whole  of  the  premes  conveyed  by  the  sd 

indre  of  even  date  hwith,  have  for  upwards  of yrs  past 

been  in  the  undisturbed  ownership  &  enjoymt  of  the  sd  A.,  or 
the  psons  under  whom  he  claims  title :  And  whas  the  sd  B.  Aeoepunct 
accepted  the  title  to  the  premes  &  completed  the  pchase  thof  eontnoi 
as  afsd  upon  an  agrmt  that  the  sd  A.  shd  enter  into  absolute  '^indem- 
covts  for  the  title  to  &  further  assurce  of  the  same  as  hinafter 
expd,  &  wch  covts  are  intd  to  override  &  be  in  no  wise  con- 
trolled by  the  qualified  or  restricted  covts  implied  in  the  sd 
convce  of  even  date  hwith  as  afsd:    NOW   THIS   INDRE  W'*",^ 
WITNETH  that,  in  psuance  of  the  sd  agrmt  &  in  conson  of  Bxtension 
the  premes,  the  sd  A.  hby  covts  with  the  sd  B.,  his  hrs  &  of  rtato- 
assns,  That,  in  addon  to  the  quahfied  or  restricted  covts  by  m^^f^ 
the  sd  A.  for  the  title  to  &  further  assurce  of  the  sd  premes  *^*^•• 
wch  are  implied  in  the  sd  convce  of  even  date  hwith,  the  same 
or  the  like  covts  for  the  title  to  &  further  assurce  thof  shl  be 
deemed  to  be  thby  implied  on  the  pt  of  the  sd  A.,  but  witht 
any  quahficon  or  restron  as  regards  the  psons  to  whose  acts, 
defaults,  or  omissions,  such  covts  extend  (c).    In  wits,  Sec. 


VI. 

COVENANT  of  Indemnity  by  Vendor  to  purchaser  against 
certain  Incumbrances  and  Death  Duties. 

Pasties,  A.,  vendor,  1 ;  B.,  pchaser,  2. 

Whas  the  estes  of  the  sd  A.,  situate  in  the  coy  of ,  are  Recitals. 

now  subjt  to  the  sevl  legacies,  annies,  jture,  yrly  sums,  por-  incum- 

tions,  &  chges  specified  in  the  schdle  hto  :  Convce  of  even  date  J^^^^ 

of  "  farm  &  hds  called  the farm,  containg acres,  of  even 

situate, ,  &c.,  formg  pt  of  the  sd  estes  "  to  B. ;  And  whas  ^*®* 

Agreement. 

shd  for  that  ppose  enter  into  absolute  covts  for  the  title  to  & 
further  assurce  of  the  premes  in  mner  hinafter  expd,  wch  covts 
are  intd  to  override,"  etc.,  as  in  the  text. 

(e)  If  preferred  the  covenants  may  be  set  ont  at  length  as  in  a  mortgage, 
mutatis  mutandU;  but  the  mode  above  adopted  seems  the  best.  The  statu- 
tory mortgage  oovenants  in  the  Conv.  Act,  1881,  s.  7,  do  not  fit  the  case,  and 
cumot  be  made  use  of. 


662 


INDEMNITY. 


CoTenant 
to  indem- 
Dify. 


upon  the  sd  sale  it  was  agrd  that  the  sd  A.  shd  exte  &  give  to 
the  sd  B.  such  indemnity  agst  the  sd  incumbces  and  the  duties 
hinafter  mentd  as  is  hinafter  contd :  NOW  THIS  INDBE 
WITNETH  that  in  psuance,  &c.,  &  in  conson  of  thepremeB» 
the  sd  A.  hby  covts  with  the  sd  B.,  his  hrs  &  assns,  that  the 
sd  A.  &  his  assns  will  at  all  times  hrafter,  well  &  sufiU; 
indemnify  &  keep  indemnified  the  sd  B.,  his  hrs,  exs,  adsi 

assns,  &  also  the  sd  farm  &  every  pt  thof,  agst  the 

paymt  of  all  &  singr  the  sd  legacies,  annies,  jture,  yrly  somS} 
portions,  &  chges  specified  in  the  sd  schdle  hto,  &  every  pt 
thof  resply,  &  all  intt  to  become  due  thron  resply ,  &  all  arrears 
&  growg  &  future  paymts  of  the  sd  annies,  jture,  &  yrly  sums, 
&  also  agst  all  the  duties  to  become  payable  on  the  cesser  or 
satisfon  of  the  sd  respive  annies,  jture  &  yrly  sums,  &  agst  all 
actions,  pcdgs,  accts,  claims,  demands,  costs,  &  expses  vrhatsr, 
in  consequce  of  the  non-paymt  of  the  sd  legacies,  &c.,  intt, 
arrears  &  growg  or  future  paymts  &  duties  or  any  of  them  or 
To  produce   any  pt  thof  resply  or  orwise  in  relon  thto  ;  And  ftjbthbr,  that 
sati^c^  **    ^^^  ^^  ^'^  ^^s  ^^s  ^^  assns,  will  at  any  time  after  the  sd  respive 
tion.  chges  &  incumbces  specified  in  the  schdle  hto,  or  the  sd  duties 

shl  have  been  satisfied  or  dischged,  or  shl  have  ceased,  at  the 
reqt  &  cost  of  the  sd  B.,  his  hrs  or  assns,  pduce  to  him  or 
them  such  evidce  of  such  satisfon,  dischge  or  cesser  as  shl  be 
in  the  posson  or  power  of  the  sd  A.,  his  hrs  or  assns;  And 
also  that,  &c.,  incimibces  d-  duty  to  he  chged  on  the  rest  of  A't 
estes  in  exoneron  of  the  pt  sold,  see  p.  656.     In  wits,  &c. 

ISchdle.'] 


Recitals. 

Loss  of 
deeds. 


VII. 

BOND  (a)  0/ Indemnity  from  Vendor  to  purchaser  where 

Title  Deeds  Lost. 

Ohligon  of  bond  from  A.  to  B,,  "p.  204. 
Recitals  of  pchase  dk  convce  of  even  date :   And  whas  the 
munimts  of  title  [specified  in  the  schdle  hto]  wch  relates  to 

(a)  As  to  the  use  of  bonds,  see  p.  204,  note. 
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the  premes  by  the  sd  recited  indre  grted  &  assned  resply  are 
stated  by  the  sd  A.  to  have  been  lost  or  mislaid  :  NOW  THE  CJondition. 
CONDON,  &c.,  that  if  the  sd  A.,  his  hrs,  exs,  or  ads,  shl  ase 
his  &  their  best  endeavours  to  discover  the  sd  munimts,  &  shl, 
in  case  the  same  or  any  of  them  shl  be  found,  forthwith  deliver 
the  same  whole,  uncancelled,  &  undefaced,  or  in  the  condon 
in  wch  the  same  shl  be  found,  to  the  sd  B.,  his  hrs,  exs,  ads, 
or  assns,  &  if  the  sd  A.,  his  hrs,  exs,  or  ads,  shl  at  all  times 
hrafter  keep  indemnified  the  sd  £.,  his  hrs,  exs,  ads,  &  assns, 
&  all  &  every  pt  of  the  premes  by  the  sd  recited  indre  grted  & 
assned  resply  agst  all  mtges  &  incumbces  whatsr  in  anywise 
affectg  the  premes,  or  any  of  them,  or  any  pt  thof,  other  than 
incumbces  to  be  created  by  the  sd  B.,  his  hrs,  exs,  ads,  or 
assns,  &  agst  all  actions,  pcdgs,  claims,  &  demands,  costs, 
damages,  &  expses  wch  may  be  brought  or  made  agst  him  or 
them,  or  wch  he  or  they  may  sustain  or  incur  by  or  by  means 
of  any  pson  or  psons  who  shl  or  may  have  or  claim  any  este, 
title,  or  intt  in  or  to  the  premes,  or  any  pt  thof,  other  than 
psons  claimg  under  the  sd  B.,  Then,  &c. 

ISchdle.'] 


vin. 

BOND  of  Indemnity  to  Tenant  paying  Eent  where  Title  in 

Dispute. 

Obligon  of  Bond  from  A.  to  J5.,  p.  204.  Recitald. 

Whas  an  action  [dispute]  is  now  pendg  betn  the  above  Action 
bounden  A.  &  other  psons  concemg  the  rt  to  or  intt  in  the  p®***™«- 
revon  of  the  house  &  premes  situate  at,  &c.,  wch  are  now 
occupied  or  held  by  the  above-named  B.,  under  a  lease  thof, 
dated,  &c.,  &  made  betn,  &c. :  And  whas  the  sd  B.  has  nevs  A^rroemeni 
agrd  to  pay  the  rent  of  the  sd  house  &  premes  as  the  same  ^^^ 
shl  grow  due  to  the  sd  A.  upon  the  sd  A.  agreeing  to  indemnify 
him  in  respt  thof :  NOW,  &c.,  that  if  the  sd  A.,  his  hrs,  exs.  Condition, 
ads,  or  assns,  shl  pay  to  the  sd  B.,  his  hrs,  exs,  ads,  or  assns, 
all  such  rent,  sums  of  moy,  costs,  &  damages  as  the  sd  B.,  his 
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hrs,  exs,  ads,  or  assns,  shl  by  due  process  of  law  or  orwifle  be 
compelled  to  pay,  &  all  costs  &  damages  wch  he  or  they  shl 
orwise  sustain  by  reason  of  his  or  their  paying  the  sd  rent  or 
any  pt  thof  to  the  sd  A.,  his  hrs  or  assns,  in  mner  afsd, 
Then,  &c. 


IX. 

DEED  of  Indemnity  by  Husband  and  Wife  to  Tnutee$ 
making  an  unauthorised  Tbansfeb  of  part  of  tlu 
Settled  Funds  (a). 

Parties,  A.  &  B.,  his  wife,  1 ;  C.  &  D.,  tree$^  2.  RtdJU 
settlemt  mi  marre  of  A.  d  B.  of  ike  wife^s  funds  in  trust  for  the 
wife  for  life  with  restraint  on  anticipon,  remr  to  the  issue,  dt  in 
default  of  issue  for  the  wije  if  survivg  the  husbd  absolutely ;  d'if 
she  shd  predece  him  for  her  testy  apptees  or  next  of  kin.    That 


Powenof 

married 

women  to 

dispoae  of 

rarernon 

ofieitled 

fondB. 


Liability  of 
troBteeB 
for  paying 
capital 
monies 
to  woman 
restrained 
from  anti* 
cipation. 


(a)  Ab  to  the  effect  of  the  wife's  oovenaAt  under  the  Married  Women's 
Property  Acts,  18S2  and  1893,  see  p.  491,  note.  The  wife  should  make  a  will 
under  her  power  of  appointment,  so  that  the  settled  funds  (induBire  of  the 
X>art  sold  out),  may  be  liable  to  satisfy  the  oovenant  {Be  Parkin,  [1892]  3  Ch. 
610) ;  but  the  appointed  fund  must  necessarily  by  s.  4  of  the  aboTO-men- 
tdoned  Act  be  liable  (irrespectiYely  of  the  terms  of  the  appointment)  to 
satisfy  all  the  debts  and  engagfements  of  the  wife  pari  poBsu;  moreorer  she 
cannot  bind  herself  to  exercise  her  testamentary  power  in  any  particular 
way  so  as  to  give  a  right  to  specific  performance  (lie  Parkint,  ubi  tup. ;  B€ 
Anne,  [1894]  1  Ch.  549),  or  not  to  revoke  the  will  and  not  to  die  intestate. 
The  indemnity  therefore,  so  far  as  the  wife  is  ooncemed,  is  altogether 
precarious. 

Under  the  old  law  the  payment  of  the  fund  to  the  wife  under  such  cir- 
cumstances did  not  disentitle  her  to  call  for  payment  over  again  in  the 
eyent  of  her  surviving  her  husband  (even  in  case  of  fraud,  Arnotd  t. 
Woodhams,  16  Eq.  29 ;  Stanley  v.  Stanley,  7  Ch.  D.  589),  since  the  restraint 
on  anticipation  effectually  prevented  her  from  giving  a  valid  receipt  for  the 
capital  of  the  fund ;  and  even  if  she  were  not  so  restrained,  such  antieipa' 
tory  payment  would  have  been  invalid  on  the  principle  of  Whittle  v.  Hamoi^, 
2  Ph.  731 ;  but  by  the  Trustee  Act,  1893,  repealing,  and  by  s.  45  re-enacting 
the  Trustee  Act,  1888  (51  &  52  Vict.  c.  59),  s.  6,  the  beneficial  interest  of  a 
married  woman  may  now  in  such  a  case  be  impounded  as  an  indemnity  to 
the  trustees,  although  she  is  restrained  from  anticipation  :  Gr^thY.  Hughet, 
[1892]  3  Ch.  105  ;  but  see  Bolt(m  v.  Curre,  [1895]  1  Ch.  544.  As  to  the  poirer 
of  the  Court  to  dispense  with  the  restraint  imder  the  Conv.  Act,  1881,  a.  39, 
see  WoUtenholme,  C.  A.  92 ;  Hood  &  Challis,  105,  note ;  Be  LUtU,  40  Ch. 
D.  418. 
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there  has  been  no  issue,  <t  wife  is  past  the  a^e  of  child  hearg. 

And  whas  the  sd  trees  have  at  the  reqt  of  the  sd  A.  &  B.  agrd  Agreement 

to  seU  out  the  sum  of  £ stk  formg  pt  of  the  sd  settled  f^,.  **"*" 

funds,  &  to  pay  the  proceeds  thof  to  the  sd  A.,  on  havg  such 
indemnity  as  is  hinafter  contd.    And  whas  the  sd  sum  of  stk  Saio  and 

has  been  sold  accdly  &  the  net  proceeds  thof  amtg  to  £ paymon 

have  been  pd  by  the  sd  trees  to  the  sd  A.,  as  the  sd  A.  &  B.  do 
hby   acknowe.    NOW    THIS  INDRE   WITNETH    that  in  Wit- 
psnance,  &c.,  &  in  conson  of  the  premes  each  of  them  the  sd 
A.  &  B.  hby  covts  with  the  sd  G.  &  D.  &  each  of  them  &  their  Covenant 
&  each  of  their  exs  &  ads,  that  they  the  sd  A.  &  B.  will  at  all  demnity. 
times  keep  the  sd  G.  &  D.  &  their  respive  hrs,  exs,  &  ads 
effectually  indemnified  agst  all  claims  &  demands,  actions,  & 
pcdgs  on  the  pt  of  the  sd  A.  &  B.,  or  eir  of  them,  or  their  or 
eir  of  their  exs,  ads,  or  assns,  or  any  of  them  or  any  other  pson 
or  psons  whomsor,  &  all  costs,  chges,  &  expses  in  respt  of  the 

sd  sum  of  £ stk  so  sold  as  af  sd  or  the  divds  or  income  thof 

or  in  any  way  arisg  out  of  or  consequential  on  such  sale  & 
paymt  as  afsd  or  orwise  in  respt  of  the  premes.    In  wits,  &c. 


X. 

DEED  of  GovENANT  and  Ghabge  by  way  of  Indemnity  to  a 
Trustee  making  an  unauthorised  Investment  {b). 

Parties,  A.,  1 ;  B.,  2 :  Whas  by  virtue  of  an  indre,  &c.  Recitals, 
(being  the  settlemt  exted  on  the  marre  of  the  sd  A.  with  K.  his  Marriage 

pant  wife)  the  sum  of  £ Stk  (wch  was  at  the  date  of  8««i«°»«>i*- 

the  sale  hinafter  mentd  standg  in  the  name  of  the  sd  B.  as  the 
sole  tree  of  the  sd  settlemt,  was  settled  upon  trust  among  other 
things  that  the  sd  B.  shd  eir  continue  the  same  in  its  existg 
state  of  investmt,  or  shd,  with  the  consent  of  the  sd  A.,  sell 
the  same,  &  invest  the  proceeds  thof  in  any  such  stks,  funds,  invest- 

ment. 

(&)  Ab  to  the  right  of  the  trustee  to  indemnity  from  the  beneficiary  in  Right  of 
such  a  case,  see  the  Trostee  Act,  1898,  repealing,  and  by  a.  45  re-enacting  troHtee  to 
the  Tnwtee  Act,  1888,  s.  6.    As  to  the  effect  of  a  corenant  of  indemnity  i^demni^y. 
where  the  tmstee  is  himself  a  beneficiary,  see  Evans  t.  Benyon,  37  Ch. 
D.  329. 
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Breach  of 
trust. 


day  of 

.  Stk  for  the 


or  sees  as  are  thrin  mentd ;  And  whas  on  the 
the  sd  B.,  at  the  reqt  of  the  sd  A.,  sold  the  sd 

sum  of  £ ,  &  invested  such  sum  in  the  pchase  of  bonds  of 

the  Govemmt  of 


—  ;  And  whas  it  is  apprehended  that  such 
sale  &  investmt  were  not  authorised  by  the  sd  settlemt,  &were 
Agreement,  breaches  of  trust;  And  whas  the  sd  A.  has  agrd  to  exte  &giTe 
to  the  sd  B.  such  covt  of  indemnity  in  respt  of  such  sale  & 
investmt  as  is  hinafter  contd :  Recite  title  q/"  ^.  fo  "  the  ppty 
mentd  in  the  schdle  hto  "  suhjt  to  certn  prior  chges ;  And  whab 
the  sd  A.  has  agrd  to  give  to  the  sd  B.  such  chge  upon  the  sd 
ppty  for  the  ppose  of  further  securg  such  indemnity  as  afsd,  as  • 
is  hinafter  contd :  NOW  THIS  INDEE  WITNETH,  that  in 
conson  of  the  premes  the  sd  A.  hby  covts  with  the  sd  B.,  at 
all  times  hrafter  to  indemnify  &  keep  indemnified  the  sd  B., 
his  hrs,  exs,  &  ads,  from  all  actions,  pcdgs,  claims,  &  demands, 

costs,  damages,  &  expses  on  acct  of  the  sd  sale  of  the  ed 

Stk,  or  the  sd  investmt  in  bonds  of  the  Govemmt  of ,  or 

orwise  in  respt  of  the  premes  ;  And  the  sd  A.  hby  chges  All 
the  ppty  mentd  &  descd  in  the  schdle  hto,  &  all  the  este  &  intt 
of  him  the  sd  A.  in  the  same  ppty  &  premes,  &  the  rents,  pro- 
fits, &  income  thof  (subjt  to  the  incumbces  hinbfe  mentd),  with 
the  indemnity  of  the  sd  B.,  his  hrs,  exs  &  ads,  psuant  to  the 
covt  in  that  behalf  hinbfe  contd  in  respt  of  the  mres  refd  to  in 
or  within  the  scope  of  such  covt.     In  wits,  &c. 

[ScAdZe.] 
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XL 

BOND  hy  Limited  Company  to  Indemnify  their  Manaowo 
DiRECTOB  in  respect  of  Guarantees  given  by  1dm  to  the 
Company's  Bankers  for  Advances  (a). 

Ohligon  of  Bond  from  the  Co,  to  A.,  p.  204. 
Whas  the  sd  A.,  at  the  reqt  of  the  Board  of  Dirors  of  the 
sd Co  Limd  (of  wch  he  is  managing  diror),  has  signed 

(a)  Compare  Free.,  p.  209 ;  and  as  to  securities  by  a  company  to  indeifiniff 
the  directors  in  respect  of  goarantees,  see  Re  Pyle  Workt,  (No.  2),  [1801] 
1  Ch.  178.  A  principal  creditor  is  not  entitled  to  the  benefit  of  a  security 
given  by  the  principal  debtor  to  a  snrety,  Be  Walker,  [1892]  1  Ch.  621. 
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or  given,  &  may  hrafter  from  time  to  time  sign  or  give  his 
promissory  note  or  notes,  or  some  other  instrmnt  or  instrumts 
to  or  in  favour  of  Messrs.  B.  &  Go  (the  bankers  of  the  sd  Go) 
by  way  of  guarantee  or  collateral  secy  for  advces  made,  or  to 
be  from  time  to  time  made  by  the  sd  bank  to  or  on  acct  of  the 
sd  Go,  or  for  or  in  respt  of  other  pecuniary  accommodon  to  be 
from  time  to  time  afforded  by  the  sd  bank  to  the  sd  Go :  And  A^n^ment 
WHAS  the  sd  Go  at  the  reqt  of  the  sd  A.,  &  as  an  inducemt  to 
him  to  undertake  such  psonal  responsibility  on  behalf  of  the 
sd  Go  as  afsd,  have  agrd  to  give  him  their  bond  in  a  sufft 
penalty  for  the  ppose  of  indemnifying  him  in  respt  of  the 
liability  so  assumed  &  to  be  assumed  by  him  on  behalf  of  the 
sd  Go  as  afsd,  in  addon  to  any  other  remedy  or  secy  to  wch 
the  sd  A.,  his  hrs,  exs,  or  ads,  may  be  or  become  entled  as 
sach  surety  or  guarantor  as  afsd :  NOW,  &c.,  that  if  the  sd  Conditioii. 
Co  shl  on  demand  repay  &  make  good  to  the  sd  A.,  his  hrs, 
exs,  or  ads,  all  &  every  the  sum  &  sums  of  moy  wch  he  or 
they  shl  at  any  time  or  times  hrafter  pay  to  the  sd  bank,  or 
any  pson  or  psons  whomsr  by  reason  or  in  respt  of  any  pro- 
missory note  or  notes,  guarantee  or  guarantees,  or  other 
instrumt  or  instrumts  already  signed  or  given,  or  to  be  hrafter 
from  time  to  time  signed  or  given  by  the  sd  A.,  to  or  in  favour 
of  the  sd  bank,  on  acct  of  advces  made,  or  to  be  made,  or  bills 
discounted  or  to  be  discounted  by  them  to  or  on  acct,  or  for 
the  accommodon  of  the  sd  Go,  or  any  other  pecuniary  accom- 
modon wch  may  be  afforded  by  them  to  the  sd  Go,  &  shl  at 
all  times  hrafter  keep  the  sd  A.,  his  hrs,  exs,  &  ads,  fully  in- 
demnified agst  all  actions,  pcdgs,  claims,  demands,  costs,  & 
expses,  by  reason  or  in  respt  of  any  such  promissory  note  or 
notes,  guarantee  or  guarantees,  or  other  instrumt  or  instrumts 
to  be  signed  or  given  by  the  sd  A.  as  afsd,  &  so  that  the  above 
written  bond  or  obligon  shl  be  &  remain  a  continuing  secy  to 
the  sd  A.,  his  hrs,  exs,  &  ads,  in  respt  of  the  mres  afsd,  notwg 
any  change  in  the  ptners  or  members  of  the  sd  bkg  firm,  & 
shl  not  be  deemed  to  be  satisfied,  or  become  inoperative,  by 
reason  of  the  cesson  at  any  time  of  the  guarantees  given  by 
the  sd  A.  as  afsd,  but  shl  continue  in  force  or  revive  in  the 
event  of  any  subseqt  renewal  thof ,  Then,  &c. 
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INDEMNITY. 


Aetion 

eom- 

menoed. 


Use  of  C.*8 
name. 


TiUeto 
property. 


Wit- 
neaseth. 

Covenant 
ol  indem- 
nity. 


Charge  of 
property. 


XIL 

DEED  of  Indemnity,  hy  a  Husband  d  Wife^  by  wio/of 
Covenant  and  Charge,  against  using  Name  as  Go- 
Plaintiff. 

Parties,  A.  &  B.  his  wife,  1 ;  C,  2  :  Whas  the  sd  A.  4  B. 

hia  wife,  on  or  about  the day  of ,  iostituted  an 

action  in  the Divon  of  the  High  Ct  of  Justice  in  the 

names  of  the  sd  A.,  B.,  &  C,  as  pits  agst  D.  as  deft,  &  thby 
claimed  specific  pformce  of  a  contract  for  the  sale  by  the  pits 

to  the  dft  of  certn  hds,  known  as  the este ;  And  whas 

the  name  of  the  sd  G.  as  such  co-pit  was  used  witht  any 
express  authority  from  him,  but  he  is  willg  that  his  name  shd 
be  continued  as  such  co-pit  in  the  sd  action,  on  his  being 
indemnified  agst  all  consequential  costs  ;  And  whas  the  sd  B. 

is  entled,  subjt  to  the  sd  contract  for  sale,  to  the  sd este 

in  fee  simple,  &  to  the  proceeds  of  the  sale  thof,  for  her  sole 
&  septe  use :  NOW  THIS  INDEE  WITNETH  that  in  conson 
of  the  premes  each  of  them  the  sd  A.  &  B.  his  wife,  hbj 
covts  with  the  sd  C,  his  exs  &  ads,  that  they  the  sd  A.  &  B., 
&  their  respive  hrs  &  exs,  will  at  all  times  hrafter  keep  in- 
deronified  the  sd  C,  his  hrs,  exs,  &  ads,  agst  all  costs, 
damages,  &  expses  to  be  incurred  in  conseqce  of  the  sd  action, 
or  anything  in  anywise  relatg  thto  :  And  the  sd  B.  hby  chges 

the  sd  este,  &  the  proceeds  of  the  sale  thof,  with  the 

paymt  to  the  sd  C,  his  hrs,  exs,  &  ads,  of  all  such  costs, 
damages,  &  expses  as  afsd.    In  wits,  &c. 


Recitala. 
Bond]oat. 


BOND  o/ Indemnity  on  Payment  o/'Lost  Bond. 

Obligon  of  bond  from  B.  to  A.,  p.  204. 
Recital  of  bond  from  A,  to  S.,  p.  860:  And  whas  the  sd 
bond  is  alleged  to  be  lost  or  mislaid ;  And  whas  the  sd  A.,  at 


^««**^®'*-  the  reqt  of  the  sd  B.,  has  this  day  pd  to  him  the  sum  of  £- 
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in  faU  satisfon  of  all  claims  under  the  sd  bond  (as  the  sd  B. 
doth  hby  acknowe)  upon  the  sd  B.  agreeing  to  exte  to  the  sd 
A.  a  bond  of  indemnity  in  respt  of  the  sd  recited  bond  ;  NOW,  Condition. 
&c.,  that  if  the  sd  B.,  his  hrs,  exs  or  ads,  shl,  in  case  the 
recited  bond  shl  be  found  &  shl  be  in  or  come  into  his  or  their 
posson  or  power,  deliver  the  same  to  the  sd  A.,  his  exs  or  ads, 
in  order  that  the  sd  bond  may  be  destroyed  or  cancelled,  &  shl 
at  aU  times  hrafter  indemnify  &  keep  indemnified  the  sd  A., 
his  hrs,  exs  &  ads,  agst  all  damages,  costs,  expses,  actions, 
pcdgs,  claims,  &  demands,  wch  he  or  they  may  or  might 
orwise  at  any  time  incur,  or  be  liable  to,  under,  or  by  reason 
of  the  sd  recited  bond,  Then,  &c. 


LEASES  (HOUSES),   &c,  («). 


Stamps. 

As  toua 

of  words 

"lessor" 

and 
tt 


ko.,  and 
interpre- 
tation 
clause. 


INTERPRETATION  CLAUSE  (b). 

TfflS  INDRE,  made,  &c.,  betn  A.,  of,  &c.  (hinafter  called 
the  lessor,  wch  expression  shl  include  his  hrs  &  assns,  or,  for 


Benefit  of 
lessee's  and 
obligation 
of  lessor's 
ooTenants 
annexed  to 
reyersion. 


(a)  The  forms  under  this  head  are  for  ordijmry  occupation  and  buildiDg 
leaaes  and  leases  for  bnainees  puzposes.  For  agricnltnral  and  mining  leases, 
see  it^ra;  and  for  Tariations  for  leases  under  powers  and  other  apedal 
cases,  see  Lbabxs,  Mxrgbllanbous.  As  to  Stamps,  see  the  Stamp  Act,  1891, 
schedule,  tit.  Lease. 

(6)  In  accordance  with  the  now  rery  common  practice  the  plan  is  adopted 
throughout  the  foUowing  forms  of  leases  and  agreements  for  leases  of  using 
the  words  "  lessor  "  and  "  lessee,"  or  "  huidlord  "  and  "  tenant,"  in  place  of 
the  names  of  the  parties,  the  former  expressions  being  more  commonly  used 
in  leaaes  (though  they  are  open  to  some  objection  on  aocount  of  the  risk  of 
clerical  errors  which  the  similarity  of  the  words  involTes),  the  latter  in 
agreements  for  leases.  These  expressions  may  be  made  to  include  the 
reyersioner  and  the  termor  for  the  time  being  lespectiyely  by  an  inteipreU- 
tion  clause  placed  at  the  beginning  or  end  of  the  instrument,  so  as  to  enable 
the  words  "  heirs  and  assigns,"  or  "  executors,  administrators,  and  assigns," 
or  other  like  words,  to  be  omitted  throughout  in  the  case  of  both  the  lessor 
and  the  lessee. 

By  the  Cony.  Act,  1881,  s.  10  (extending  82  Hen.  8,  c.  34),  the  benefit  of 
the  rent  and  lessee's  oovenants  and  conditions  in  a  lease  is  annexed  to  and 
to  go  with  the  reversion  expectant  on  the  term  (notwithstanding  severanee 
of  the  reyersion),  and  may  be  taken  advantage  of  by  the  person  from  time  to 
time  entitled  to  the  rents  and  profits  of  the  land ;  and  by  s.  11  the  obliga- 
tion of  the  lessor's  covenants,  so  far  as  he  has  power  to  bind  the  reversion,  is 
annexed  to  and  goes  with  the  reversion  (notwithstanding  severance  thereof), 
and  may  be  enforced  by  the  person  in  whom  the  term  is  from  time  to  time 
vested  (see  as  to  the  previous  law  the  notes  to  Spencer's  Ccue,  1  Smith's  L 
C.  72  e^  se^.) ;  see  also  the  general  enactment  in  s.  58,  making  the  benefit  of 
covenants  relating  to  land  run  with  the  land  although  the  "  heirs  and 
assigns,"  or  '*  executors,  administrators,  and  assigns "  (as  the  case  may  be) 
of  the  covenantee  are  not  expressed,  where  it  would  so  run  if  those  words 
were  expressed. 

The  effect  of  these  enactments  api>ear8  to  be  in  all  cases,  whether  the 
lease  is  granted  by  an  owner  or  under  a  power,  to  carry  the  benefit  and 
obligation  of  the  lessor's  covenants  and  the  benefit  of  the  lessee's  oovenantB 
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an  underleasey  or  a  lease  of  chattels,  '*  his  exs,  ads  &  assns/'  or 
for  a  lease  of  any  ppty  under  a  power,  "  the  pson  or  psons  from 
time  to  time  entled  to  the  revon  of  the  premes  hby  demised 
expectant  on  the  termh  by  grtd  "  (where  the  context  so  admits) ), 
of  the  one  pt,  &  C,  of,  &c.  (hinafter  called  the  lessee,  wch 
expression  shl  include  his  exs,  ads  &  assns,  where  the  context 
BO  admits)  of  the  other  pt. 

to  the  rerersioner  and  lessee  respectiyely  for  the  time  being,  as  the  case 
may  he,  irrespectiye  of  the  form  of  the  ooyenants,  and  to  prevent  technical 
objections  arising  in  future  in  this  respect ;  bnt  it  is  still  necessary  that  the 
lessee  should  covenant  for  his  "  assigns  "  in  those  cases  in  which  this  was  CoTenants 
previoTisly  necessary  to  make  the  obligation  of  his  ooTenants  run  with  the  fpr  **  ff' 
land  (see  the  notes  to  Spencer's  due,  1  Sm.  L.  C.  72  et  009.)*  ^^^  <^^  ^^t  "£°^ 
the  lessor  should  so  corenant  where  his  coTonants  are  intended  to  bind 
fntare  owners  of  adjoining  land  belonging  to  him ;  these  cases  not  being 
oovered  by  the  above  enactments.  With  these  exceptions,  the  repetition 
throughout  of  the  words  "  and  assigns  "  or  "  executors,  administrators,  and 
assigns,"  or  other  like  expressions,  is  superfluous  so  far  as  regards  making 
the  covenants  run  with  the  land  ;  but  sometimes  {e.g.,  in  providing  by  and 
to  whom  notices  or  licences  are  to  be  given)  the  words  appear  to  be  required. 
The  most  convenient  plan,  which  is  adopted  in  this  edition,  is  to  imply  these 
words  by  means  of  an  interpretation  clause,  and  they  are  therefore  for  the 
most  part  omitted  throughout  the  following  forms  of  leases  and  agreements 
for  leases,  except  that  at  the  commencement  of  the  covenants  the  lessee, 
and  also  where  appropriate  the  lessor,  is  made  to  covenant  expressly  "  for 
his  auigne."  The  mention  of  the  "  heirs,  executors,  and  administrators  "  of 
the  covenantor  is  imneoessary  (see  Conv.  Act,  1881,  s.  59). 

The  above  is  a  form  of  interpretation  clause  when  placed  at  the  com- 
mencement of  the  instrument,  which  is  the  better  plan.    A  form  of  clause 
to  be  placed  at  the  end  will  be  found  vnfra.    The  above  forms  defining  Variation 
"  lessor  "  are  not  adapted  to  a  lease  by  mortgagor  and  mortgagee,  or  by  a  for  pro- 
mortgagor  under  a  power  in  the  mortgage  or  the  Conv.  Act,  1881,  s.  18,  ^^^  ^^ 
since  where  the  property  is  in  mortgage  it  is  usually  intended  that  the  ™^"8*8®* 
mortgagor  should  act  in  all  respects  as  the  lessor  imtil  the  mortgagee 
enters  into  the  receipt  of  the  rents  or  sells  or  forecloses  (see  as  to  this  the 
Judicature  Act,  1873,  s.  25  (5)).    In  this  case  a  8}>ecial  form  of  interpreta- 
tion clause  must  be  used ;  the  most  convenient  plan  seems  to  be  to  define 

the  "lessor  "as  including  **  the  pson  or  psons  for  the  time  being 
entled  to  race  the  rent[8]  hby  reserved,"  care  being  taken  to 

reserve  the  rents  generally,  not  to  "the  lessor"  expressly.  This  form 
might  probably,  in  fact,  be  adopted  as  the  common  form  for  use  in  all 
cases. 

For  other  forms  of  commencement  adapted  to  various  special  cases,  see 

post,  LSASES,  MlSCXLLANSOUS. 

The  following  forms  for  leases  of  "  Housxs,  &c.,"  and  "  Aobicultural," 
are  mostly  for  one  lessor  and  one  lessee.  The  alterations  required  for 
several  will  be  in  general  merely  the  substitution  of  the  plural  number. 
See  also  Miscbllanbous  Forks,  poet,  p.  842. 
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LEASES   (houses),   ETC. 


Rent  and 
oovenantfl. 

Premium 
and  rent, 


Sarrtnder 
of  former 
lease,  &c 


CONSIDERATION. 

I.  In  conson  of  the  rents  &  covts,  on  the  pt  of  the  lessee, 
hinafter  reserved  &  contd. 

II.  In  conson  of  the  sum  of  £ now  pd  by  the  lessee  to 

the  lessor  (the  rect  whof  is  hby  acknowed)  &  of  the  rents  & 
covts,  &c. 

ni.  In  conson  of  the  surrender  of  a  former  lease  of  the  hds 
hby  demised,  dated,  &c.,  &  made  betn,  &c.  (a),  &  of  the  rents 
&  covts,  &c. 


Honae  in 
town. 


House,  Ac. 
referring 
to  plan. 


House  or 
offices  with 
fixtures, 


Land 
referring 
to  plan. 


Land  and 
buildings 
with  di- 
mensions 
in  feet. 

Surrender 
of  old 
lease. 


PARCELS  (6). 

I.  All  that  messe  or  tenemt  situate  &  known  as  No. 

in Street,  in  the  parish  of ,  in  the  coy  of ,  togr 

with  the  yard,  garden,  &  outbldgs  thto  belonging,  now  or  late 
in  the  occupon  of . 

n.  All  that  pee  of  ground,  situate,  &c.,  with  the  messe 
or  tenemt  &  bldgs  erected  on  pt  thof,  wch  premes  are  shown 
on  the  plan  drawn  in  the  margin  of  these  psnts  &  thrin 
coloured . 

III.  All  that  messe,  &c.,  or  "  all  those  three  rooms  or  offices 

nod,  &c.,  on  the  floor  of  the  bldg,"  No. ,  in  — 

Street,  &c.,  togr  with  the  fixtures  &  fittgs  specified  in  the 
schdie  hto,  &  all  other  (if  any)  fixtures  &  fittgs  belonging  to 
the  lessor  in  or  upon  the  premes. 

IV.  All  that  pee  of  land  situate  at,  &c.,  on  the side  of  the 

road  leadg  from,  &c.,  &  wch,  as  to  its  position,  dimensions,  & 
boundaries,  is  parlarly  shown  in  the  plan  drawn  in  the  margin 
of  these  psnts,  &  thrin  coloured . 

V.  All  that  pee  of  ground  situate  &  being  on  the  north  side 
of Street,  in  the  parish  of ,  &  coy  of ,  containg 


(a)  The  acceptance  of  a  new  lease  would  imply  a  smrender,  so  as  to  nre 
the  expense  of  an  express  surrender^  where  the  new  lease  is  (^  the  proper^ 
comprised  in  the  old  lease  and  to  the  person  entitled  to  it  for  the  residoe  of 
the  term :  see  Davison  d.  Bromley  v.  Stardey,  4  Bnrr.  2210 ;  Lyon  ▼.  Rnif  13 
M.  &  W.  285 ;  37  Sol.  J.  539.  As  to  the  power  of  limited  owners  to  take  the 
value  of  a  surrendered  lease  into  account  on  granting  a  new  lease,  see  the 
Settled  Land  Act,  1882,  s.  13,  sub-ss.  (1)  and  (5). 

(b)  See  also  the  forms  of  parcels  in  Conybtancbs  on  Sale,  p.  377  ft  teq. 
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in  breadth  as  well  on  the  south  side  or  front  thof  next 


Street  afsd  as  on  the  north  side  or  rear  thof feet,  &  in 

length  as  well  on  the  west  as  on  the  east  side  thof  feet, 

be  the  same  sevl  dimensions  little  more  or  less,  &  wch  sd  pee. 
of  gromid  is  boonded  on  the  south  by  the  sd  street,  on  the 
north  by  land  of,  &c.  &c.  Togr  with  the  messes  &  bldgs 
erected  on  the  sd  pee  of  ground,  or,  **  togr  with  the  messe  or 
tenemt  &  other  bldgs  now  built  or  in  course  of  bldg  or  wch 
shl  or  may  during  the  term  hby  grted,  be  erected  or  built  on 
the  sd  pee  of  ground  or  any  pt  thof." 

VI.  All  that  messe,  &e.,  togr  with  the  use  in  common  with  Hoaae 
the  other  tenants  of  the  lessor,  or,  "  in  common  with  the  other  J*^JJJ^ 
psons  entled  thto,"   &  under  reasble  regulons    &  restrons  garden, 
imposed  by  the  lessor,  of  the  ornamental  garden  in  front  of  the 

sd  messe  &  premes  hby  demised. 

VII.  Togr  with  the  rt  in  common  with  the  lessor,  &  the  Right  of 
tenants  or  occupiers  of  the  adjoing  premes  on  the  east  side  of  ^*^' 
the  sd  premes  [or,  in  common  with  the  other  psons  havg  the 

like  rt]  to  the  use  of  the  roadway  or  passage  on  the  east  side 
of  the  sd  premes  leadg  from  the  public  road  or  street  called 

street  to,  &c.,  the  lessee  from  time  to  time  contributg  a 

due  proportion  [accdg  to  the  extent  of  his  frontage],  or,  *'  an 
eql pt,"  of  the  expses  of  repairg  &  maintaing  the  sd  road- 
way or  passage. 

vm.  Togr  with  the  exclusive  use  &  enjoymt  for  the  lessee  The  aame. 

of  the  sd  way  or  passage  of  the  width  of feet  leadg  from  Another 

the  yd  or  back  pt  of  the  sd  demised  premes  into  street 

afsd. 

IX.  Togr  with  the  free  rt  of  passage  at  all  times  &  for  all  The  same, 
pposes  to  &  from  the  sd  demised  premes  over  the  sd  road  or  Another 
way  leadg  from,  &c.,  &.  over  all  other  neighbourg  roads  or 
ways  belonging  to  the  lessor, 

x.  Togr  with  the  free  rt  of  passage  &  runng  of  water  &  soil  Right  of 
from  the  sd  demised  premes  through  the  sewer  or  drain  runng    ^*'^®- 
under  the  sd  road,  &c.  [all  sewers,  drains,  &  watercourses  now 
or  hrafter  made  or  passg  under  or  along  any  of  the  sd  roads]. 

XI.  Togr  with  the  rt  to  the  free  &  uninterrupted  access  of  R"?ht  of 

light  and 
air  (c). 

(c)  See  PoHs  y.  Smith,  L.  S.  6  Eq.  811 ;  Aldin  y.  Latimer,  [1894]  2  Ch. 
437 ;  Chastey  y.  AckUnd,  [1805]  2  Ch.  396. 

K.E. — VOL.   I.  XX 


674 


LEASES   (HOUSBS),   ETC. 


light  &  air  to  the  windows  &  openings  now  existg  in  the  sd 
demised  premes  from  over  the  houses  &  land  of  the  lessor, 
situate  on  the  east  side  thof . 


GENEEAL  WORDS  (a). 


Took  with  all  ways,  passages,  [lights],  drains,  sewers, 
watercourses,  rts,  easemts,  &  appurts,  or^  "  the  rts,  easemts, 
&  appurts,"  to  the  sd  premes  belonging  or  thwith  usually  held 
or  enjoyed. 


Bight  of 
dramage 

ABtO 

general 
words. 


As  to  all 
the  estate 
clause. 

As  to 
reserva- 
tions. 


RESERVATIONS  (fc). 

I.  Except  &  reservg  unto  the  lessor  (d)  the  free  &  unin- 
terrupted passage  &  runng  of  water  &  soil  from  the  other 

(a)  The  izisertion  of  general  words  in  leases  as  weU  as  other  conyeyanoea 
is  rendered  unnecessary  by  the  Conv.  Act,  1881,  s.  6 ;  see  the  definition  of 
"conveyance"  in  s.  2 ;  and  as  to  general  words,  see  above,  p.  391, note. 
Questions  under  this  head  seldom  arise  except  where  the  lesser  has  other 
adjoining  property.  As  to  when  a  quasi  easement  over  other  property  of 
the  lessor  will  pass  as  an  "  appurtenance/'  see  TJumuu  v.  Owen,  20  Q.  B.  D. 
225.  That  the  implication  of  a  grant  of  an  easement  (such  as  light),  orer 
the  lessor's  other  property,  which  is  necessary  to  the  fuU  enjoyment  of  the 
demised  property  may  be  negatived  by  the  circumstances,  see  Birnidigkaiii, 
4*0.,  Banking  Co.  v.  Rost.  38  Ch.  £>.  295.  As  to  the  right  to  support  which  is 
implied  in  a  lease  of  building  land,  see  Righy  v.  Bennett,  21  Ch.  D.  559. 

By  B.  63  of  the  Ck)nv.  Act,  1881,  a  "  conveyance  "  (which  by  s.  2  inclnda  a 
lease)  passes  "  aU  the  estate  "  of  the  conveying  parties,  unless  a  oontraiy 
intention  is  expressed,  which  it  of  course  is  in  a  lease  by  the  habendom. 

(6)  See  Elph.  Introd.  246.  As  to  reservations  of  easements,  see  Lord 
Dynevor  v.  Tennant,  13  App.  Cas.  279.  The  reservation  of  a  power  to 
the  lessor  to  enter  and  execute  works  imder  the  Public  Health  Acts,  or 
other  like  Acts,  may  sometimes  be  desirable ;  see  Parker  t.  Inge,  17  Q.  B.  D. 
584.  As  to  the  necessity  for  sometimes  reserving  rights  required  for  use 
with  adjoining  property,  see  Righy  v.  Bennett,  21  Ch.  D.  559  (building  land, 
digging  foundations)  ;  Martin  v.  Spicer,  34  Ch.  D.  1 ;  14  App.  Oai.  12 
(right  of  lessee  to  interfere  with  management  of  other  property  as  to  termi 
of  letting). 

(c)  As  to  the  extent  of  this  reservation,  see  ChadtDtck  v.  Mareden,  L.  B. 
2  Ex.  285. 

(d)  In  an  underleafle,  say,  "  lessor  &  the  superior  landlord  of  the 
sd  premes. 


I» 
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bldgs  &  land  of  the  lessor  (e),  &  his  tenants,  adjoing  or  near 
to  the  sd  premes  hby  demised,  through  the  sewers,  drains, 
&  watercourses,  wch  are  now  or  may  hrafter  durg  the  term 
hby  grted  be  in  or  under  the  sd  demised  premes. 

n.  Except  &  reservg  unto  the  lessor  (e),  the  use  at  all  Bight  of 
times  it  for  all  pposes  in  common  with  the  lessee,  of  the  ^^  ^ 
passage  of  the  width  of feet  leading  from,  &c.  to,  &c. 

ni.  Except  &  reservg  unto  the  lessor  all  timber  &  timber-  Timber  and 
like  trees  now  standg  or  growg  or  hrafter  to  be  standg  or  ""*®™*" 
growg  upon  the  sd  demised  land  or  any  pt  thof,  &  all  mines, 
minis  (g),  &  quarries,  in,  upon,  or  under  the  same,  but  witht 
power  for  the  lessor  to  cut  down  or  remove  any  such  timber 
or  trees,  or  to  dig  for  or  work  such  mines,  minis,  or  quarries, 
except  with  the  consent  in  writg  of  the  lessee  [or,  with  full 
power  for  the  lessor  to  enter  upon  the  sd  demised  premes, 
&  to  cut,  dig,  search  for,  work,  quarry,  &  carry  away  the 
same,  but  not  so  as  to  interfere  with  the  bldgs  standg  thron, 
or  to  occasion  any  unnecy  damage  to  the  lessee,  &  so  that 
the  lessee  shl  be  fully  compensated  for  all  damage  thby 
occasd]. 

rv.  SuBJT  to  all  rts  &  easements  belonging  to  any  adjacent  General 

ppty.  rights  (A). 

V.  SuBJT  to  the  rt  wch  is  hby  reserved  to  the  lessor  &  his  Right  to 
tenants  at  any  time  hrafter  to  rebuild  or  alter  any  of  the  ^^^ 
adjoing  or  neighbourg  bldgs  accordg  to  such  plans  (whether  f^JfJ?*** 
as  to  height,  extent,  or  orwise),  &  in  such  mner  as  shl  be 
approved  by  the  lessor's   surveyor,  notwg  any  interference 
thby  occasd  to  the  access  of  light  or  air  to  the  premes  thby 
demised. 

(e)  See  note  (d),  previous  page. 

(/)  For  other  forms  of  reservations  of  rights  of  way,  see  p.  390  et  seq. 

(g)  As  to  what  is  included  in  a  reservation  of  minerals,  see  Tucker  v. 
Linger,  8  App.  Cas.  508. 

(h)  As  to  the  circumstances  under  which  a  reservation  to  the  lessor  of  Reserva- 
an  easement  or  right  necessary  to  support  a  previous  lease  or  giant  of  tion  of 
adjoining  property  to  another  person  may  be  implied,  see  Thomas  v.  Owen,  <««ement. 
20  Q.  B.  B.  225. 
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LEASES    (houses),   ETC. 


Ordinary 
fonn. 


Paiiner- 

Bhip 

premiaeB. 


HABENDUM. 

I.  To  hold  the  premes  hby  demised  unto  the  lessee  from 

the  day  of  ,  18 — ,  or,  "from  the  day  of  the  date 

of  these  psnts,"  or,  **  from  the day  of now  last  past," 

for  the  term  of  yrs  [subjt  to  the  sub-t^enancies  in  the 

Bchdle  hto  mentd]  or,  "  from  yr  to  yr,"  for  an  underlease  say 

'*  for  the  residue  of  third  term  of  yrs,  except  the  last 

days  thof." 

n.  To  hold  the  premes  hby  demised  unto  the  lessees  as  jt 
tenants  as  pt  of  their  co-ptnp  este,  from,  &c. 


turn  of 
rant  (a). 


DiaireBS. 


ReBorra- 
tion  of 
rani. 

Rffectof 
Gout.  Aet, 
1881. 


Ab  to  land 
Ux  and 
tithe. 


REDDENDUM. 

I.  Paying  therefor  yrly  durg  the  sd  term  hby  gted,  or,  "  the 
sd  tenancy,"  &  so  in  proportion  for  any  less  time  than  a  yr(M, 

[unto  the  lessor  (c)],  the  rent  of  £ to  be  pd  (rf)  witht  any 

dedon  (except  for  [land  tax  (e)  &]  landlord's  ppty  tax)  by  eql 

• 

(a)  As  to  the  power  to  distram  for  rent,  see  the  Law  of  Distress  Anoid- 
ment  Act,  1888  (51  &  52  Vict.  c.  21) ;  and  as  to  bankraptcy,  aee  the 
Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s.  42,  as  altered  by  the  Bank- 
ruptcy Act,  1890  (53  &  54  Vict.  c.  71),  s.  28 ;  and  as  to  companies  in  liquida- 
tion, see  the  Companies  Act,  1862,  s.  163.  As  to  agricultural  beddings,  we 
the  Agricultural  Holdings  (England)  Act,  1883  (46  k  47  Vict.  c.  61), 
Part  IL,  as  altered  by  61  A  52  Vict.  c.  21. 

(6)  When  these  words  are  inserted  it  is  unnecessaiy  to  insert  form 
No.  VI.,  pof*.  As  to  the  apportionment  of  the  liability  to  the  rent  vhere 
the  lease  is  assigned  between  two  rent-days,  see  Swansea  Bank  v.  ThcmMt 
4  Ex.  D.  94. 

(c)  It  is  sufficient  to  reserye  the  rent  generally  without  specifying  to 
whom ;  this  was  so  before  the  Conv.  Act,  1881  (see  Elph.*Introd.  250),  and 
now  by  that  Act,  s.  10,  the  rent  reserved  by  a  lease  is  in  all  cases  expresslj' 
annexed  to  the  reversion,  see  above,  p.  670,  note.  As  to  the  case  vhere  the 
reversion  is  in  mortgage,  see  the  Judic.  Act,  1873,  s.  25  (6).  The  words  ra 
brackets  may  therefore  be  omitted,  and  in  the  case  of  a  lease  mider  a  pover 
or  by  several  lessors  having  various  interests,  it  is  better  t^  do  so,  unless 
"  lessor  "  is  defined  to  include  the  reversioner  or  reversioners  for  the  time 
being,  see  p.  671,  note. 

(d)  If  several  rents  are  reserved,  say,   **  all    wch    rents   OF  sums 

hinbfe  reserved  or  made  payable  as  rent  shl  be  pd,'*  ^c. 

,  («)  As  to  the  right  to  deduct  land  tax,  see  Andrew  v.  Hancock,  1  B.  4  B, 
37.    A  provision  that  the  tenant  may  deduct  the  tithe  rent-charge  is  n0v 
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qtrly  [half-yrly]  paymts  on  the day  of ,  &c.,  or,  **  on 

the  four  usual  qtr  days,"  in  every  yr  the  first  of  such  paymts 

to  be  made  on  the day  of next  (/),  [&  the  last  pymt 

to  be  made  in  advce  one  calr  month  bfe  the  expiron  of  the 
sd  tenancy  or  immedly  on  the  determinon  thof  in  the  event 
of  the  same  being  determined  by  re-entry  under  the  provo  in 
that  behalf  hinafter  contd]. 

n.  Paying,  *&c.,  as  above,  the  rent  of  £ to  be  pd  in  Bent 

advce  witht  any  dedon  (except,  (fee),  by  four  eql  qtrly  paymts,  S^l^^ 

the  first  of  such  paymts  for  the  qtr  endg  on  the day  of  (si)* 

next  to  be  made  on  the  exon  of  these  psnts,  &  the  subseqt 

paymts  to  be  made  in  advce  for  each  qtr  on  the day  of 

,  &c. 

ni.  Paying,  &c.,  the  respive  rents  follg  (that  is  to  say,  durg  Vwying 

the  first  &  second  yrs  of  the  sd  term  the  yrly  rent  of  £ ,  '^ 

&  durg  [the  next yrs  of  the  sd  term  the  yrly  rent  of 

£ &  durg]  every  subseqt  yr  of  the  sd  term  the  yrly  rent 

of  £ ,  such  respive  rents  to  be  pd  witht  any  dedon  (except, 

i&c.)  by  eql  qtrly  [half-yrly]  paymts,  &c. 

IV.  Paying,  &c.,  durg  the  first yrs  of  the  sd  term  the  Pepperoom 

rent. 


unnecessary  and  out  of  place,  as  the  tithe  is  under  the  Tithe  Act,  1891  (54 
Vict,  c  8),  8.  1,  lev^iable  against  the  landlord  and  not  the  tenant,  and  any 
contract  made  after  the  Act  making  it  payable  by  the  tenant  is  void. 

(/)  If  the  lease  is  not  executed  till  after  its  commencement  and  some  rent  As  to  rent 
has  abready  become  due  and  been  paid,  say,  "  the  first  of  SUch  paymts  jjjd   ^ 

after  the  date  of  these  psnts  in  respt  of  the  now  current  half 

yr  [qtr]  to  be  made  on  the day  of  next,"  or  add: 

**  Provd  that  the  rent  already  pd  by  the  lessee  in  respt  of  his 

occupon  of  the  premes  since  the day  of shl  be  in 

satisfon  as  far  as  the  same  extends  of  the  rent  already  accrued 
due  under  this  demise." 

{g)  As  to  the  right  to  distrain  for  rent  payable  in  advance,  see  London,  ^c. 
Loan,  Sfc,  Co.  y.  London  Sf  North-Westem  By.  Co.,  [1803]  2  Q.  B.  49 ;  Shackell 
V.  Chorlton,  [1895]  1  Ch.  378. 

(h)  Where  the  lease  is  of  settled  land  under  a  power  (express  or  statu-  As  to 
tory)  requiring  the  best  rent  to  be  reserved,  an  increasing  rent  cannot  be  ^&i7i°S 
reserved  unless  expressly  authorised  {Be  HalUtt,  24  Ch.  D.  624),  the  obje<>.  J****  ™  ^  ^ 
tion  being  that  if  the  next  remainderman  is  a  tenant  for  life,  this  might  power, 
operate  to  his  prejudice ;  and  d  fortiori  a  diminishing  or  fluctuating  rent 
would  be  bad.    In  the  case  of  building  leases  a  peppercorn  rent,  or  other  *  -   • 

rent  less  than  the  fuU  rent,  may  be  reserved  during  the  first  five  years  or 
any  part  thereof,  under  the  Settled  Land  Act,  1882,  s.  8  (2). 
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Separate 
rent  for 
each  hoose 
in  lease  of 
sereral 
houses. 

Proportion- 
ate rent  on 
term 

ceasing  by 
re-entry  or 
notice. 


Insnrance 
rent  (ft). 


^enal  rent 
on  breach 
of  covenant 
(c). 


rent  of  a  peppercorn  if  demanded,  &  durg  the  residue  of  the 

sd  term  the  yrly  rent  of  £ ,  such  last-mentd  rent  to  be  pd 

witht  any  dedon  (except,  &c.)  by  eql  qrtly  [half-yrly]  paymts, 
on,  &c.,  &  the  first  paymt  thof  to  be  made  on,  &c. 

V.  Paying,  &c.,  the  rent  of  £ for  each  of  the  sd  six 

messes  hby  demised,  makg  an  aggregate  yrly  rent  of  £ 

for  all  the  sd  messes  &  premes,  to  be  pd,  &c. 

VI.  And  also  paying  in  the  event  of  the  sd  term  being  de- 
termined betn  two  of  the  sd  qrtly  [half-yrly]  days  by  re- 
entry [or  notice]  under  the  prove  [respive  provoes]  in  that 
behalf  hinafter  contd,  a  proportionate  pt  of  the  sd  rent  for 
the  fraction  of  the  current  qtr  [half-yr]  forthwith  on  such 
determon  (a). 

vn.  And  also  paying  by  way  of  further  or  addonal  rent  from 
time  to  time  a  sum  or  sums  of  moy  eql  to  the  amt  wch  the 
lessor  may  expend  in  effectuatg  or  maintaing  the  insce  of  the 
sd  premes  agst  loss  or  damage  by  fire  [or  accident]  as  hinafter 
mentd ;  such  last-mentd  rent  to  be  pd  witht  any  dedon  on  the 
qtrly  [half-yrly]  day  for  paymt  of  the  rent  next  ensuing  after 
the  expenditure  thof. 

VIII.  And  also  if  &  so  often  as  the  lessee  shl,  contrary  to  his 
covts  in  that  behalf  hinafter  contd,  here  specify  breaches  of  covt 
to  he  guarded  agst,  then  &  in  any  &  every  such  case  paying  durg 
the  then  residue  of  the  term  hby  grted  as  a  further  rent  the 

yrly  sum  of  £ ,  every  such  addonal  rent  to  commce  from 

the  day  on  wch  the  breach  of  covt  in  respt  whof  the  same  is 
payable  as  afsd  shl  happen,  &,  to  be  payable  thenceforth  qtrly 


As  to  penal 
rents. 


(a)  See  the  Apportionment  Act,  1870  (33  &  34  Vict.  c.  35),  as.  2  and  3. 

(&)  This  is  probably  efPectual  a£  a  means  of  obtaining  the  right  of  dis- 
tress, being  as  it  seems  not  affected  by  the  Bills  of  Sale  Acts. 

(c)  It  used  to  be  considered  that  on  payment  of  the  increased  rent  the 
lessee  was  at  liberty  to  do  the  act  on  which  it  became  payable,  so  as  to 
prevent  the  landlord  from  entering  for  breach  of  covenant ;  bat  where,  as 
in  the  text,  the  acts  in  question  are  treated  in  the  reddendum  as  breaches 
of  covenant,  it  is  now  decided  that  the  effect  is  to  give  alternative  remedies 
to  the  lessor  either  by  ejectment  for  breach  of  covenant,  or  injunction  or 
recovery  of  the  penal  rent :  Weston  v.  Managers  of  the  Metropolitan  Asylums 
District,  8  Q.  B.  D.  387  i  9  Q.  B.  D.  404  j  see  Elph.  N.  &  C.  Interp.,  pp.  430 
et  seq.  Possibly  the  reservation  of  penal  rents  may  become  more  common 
now  that  the  lessor's  power  of  re-entry  for  breach  of  covenant  is  restricted 
by  the  Conv.  Act,  1881,  s.  14 ;  see  26  Sol.  J.  489.  No  additional  stamp  is 
required  in  respect  of  a  penal  rent,  see  the  Stamp  Act,  1891,  s.  77  (1). 
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[half-yrlj]  witht  dedon  in  the  same  mner  as  the  sd  origl  rent 

of  de . 

IX.  And  also  as  a  further  rent  the  sum  of  £ in  any  &  Penal  rent 

every  week  in  wch  the  lessee  shl  break  or  fail  to  pf orm  or  JJ  ^ 
observe  any  of  the  covts  &  condons  hinafter  contd  &  on  his  pt  ^"**«'^  °^ 

coTeDftnt. 

to  be  pformed  or  observed,  such  last-mentd  rent  to  commce  on 
the  day  on  wch  such  breach,  non-pformce,  or  non-observce  shl 
first  happen,  &  to  continue  payable  until  the  lessee  shl 
specifically  pf  orm  or  observe  &  pay  full  damages  &  compenson 
to  the  satisfon  of  the  lessor  for  the  breach,  non-pformce  or  non- 
observce  of  any  of  such  covts  or  condons,  such  last-mentd  rent 
to  be  pd  weekly  witht  any  dedon. 


LESSEE'S  COVENANTS. 

I.  And  the  lessee  doth  hby  for  himself,  &  his  assns,  covt  with  Commenoe- 
the  lessor  {d)  in  mner  foUg,  that  is  to  say : —  ^^^^ 

n.  And  the  lessees  do  hby  for  themselves,  &  their  assns  [&  as  The  same 
a  septe  covt  each  of  them  doth  hby  for  himself,  &  his  assns]  [^|^^ 
covt  with  the  lessor  in  mner  foUg,  that  is  to  say : — 

m.  That  the  lessee  will,  durg  the  continuce  of  the  term  hby  To  pay 
grted,  pay  unto  the  lessor  (/)  the  sd  yrly  rent  [respive  yrly  &  '^** 
other  rents  or  sums  of  moy]  hinbfe  reserved  &  made  payable 
at  the  times  &  in  the  mner  at  &  in  wch  the  same  is  [are 
resply]  hinbfe  reserved  &  made  payable  witht  any  dedon 
(except  as  afsd). 

rv.  And  also  will  from  time  to  time,  &  at  all  times  durg  the  To  pay 

_     _  rates  and 

taxes  (ir). 

(d)  As  to  the  statutory  enactments  making  the  benefit  and  burden  of  the 

lessee's  covenants  run  with  the  land,  and  the  wording  of  the  covenant,  sec 
p.  670,  note.  As  to  the  frame  of  the  covenants  to  be  entered  into  by  the 
executors  of  a  person  who  has  agreed  to  take  a  lease,  but  died  before  com- 
pletion, see  Stephens  v.  Hotham,  1  K.  &  J.  571. 

(e)  In  a  lease  to  several,  whether  as  joint  tenants  or  in  common,  it  should 
be  clearly  expressed  whether  they  are  to  be  liable  severally  as  well  as  jointly ; 
as  to  the  law  on  this  subject,  see  WhUe  v.  Tyndall,  13  App.  Cas.  203  j  Elph. 
N.  &  C.  Interp.,  p.  434. 

(/)  The  words  **  unto  the  lessor  "  are  unnecessary,  and  perhaps 
better  omitted  ;  see  p.  670,  note  (6). 

(g)  See  Elph.  Introd.  254.    This  covenant  incluies  charges  for  drainage.  As  to 
paving,  &c.,  imposed  by  local  authorities  under  the  Public  Health  or  drainage 
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To  pay 
lessor's 
costs  of 
proceedings 
under 
GonT.  Act, 
1881,  8.  14 

To  paint 
outside 
every  three 
years. 


sd  term,  pay  &  dischge  all  rates,  taxes,  chges,  assessmts,  & 
outgoings  whatsr,  whether  parliamentary,  parochial,  local,  or 
of  any  other  descripon,  wch  are  now  or  may  at  any  time  hrafter 
be  assessed,  chged,  or  imposed  upon  the  sd  demised  premes, 
or  the  owner  or  occupier  in  respt  thof,  the  Pand  tax(a)&] 
landlord's  ppty  tax  only  excepted. 

V.  And  also  will  pay  unto  the  lessor  all  costs,  chges  & 
expses,  includg  legal  costs  &  fees  payable  to  a  surveyor,  wch 
may  be  incurred  by  the  lessor  in  or  in  contemplon  of  any 
pcdgs  under  the  14th  section  of  the  Convcg  &  Law  of  Ppty 
Act,  1881. 

VI.  And  also  will  [in  the  yr &  thrafter]  once  in  every 

three  yrs  of  the  sd  term  [&  also  durg  the  last  yr  thoQ  (c) 
paint  the  outside  wood  &  iron  [&  stucco  or  cement]  work  of 
the  sd  demised  premes  [&  any  addonal  bldgs  wch  may  at  any 
time  durg  the  sd  term  be  erected  thron,  or,  "  &  all  addons 
thto  "  (rf)]  with  two  coats  of  good  oil  &  white-lead  paint  in  a 
pper  &  workmanlike  mner. 


and  paving    Metropolis  Management  Acts :  Budd  y.  Marshall,  5  C.  P.  D.  481 ;  Aldridgt 


cbazges. 


Variations 
as  to 
outside 
paintings 


V.  Feme,  17  Q.  B.  D.  212 ;  BatduOar  v.  Bigger,  60  L.  T.  416  ;  W.  N.  1889, 61; 
Smith  y.  Bobifuon,  [1893]  2  Q.  B.  53 ;  in  a  short  tenancy,  therefore,  they 
should  be  excluded  by  excepting  "  any  soms  recoverable  from  the  lessor  by 
any  local  or  other  public  authority  under  the  provisions  of  the  Public  Health 
Acts,"  or  as  the  case  may  be;  see  Allum  v.  Dickinson,  9  Q.  B.  D.  632; 
Wilkinson  v.  Colly er,  13  Q.  B.  D.  1,  where  the  form  of  the  covenant  vas 
different ;  Be  Crawley,  28  Ch.  D.  431.  Such  a  covenant  by  the  landlord  does 
not  include  water  rate,  Badcock  v.  Hunt,  22  Q.  B.  D.  145. 

(a)  As  to  tithe,  see  p.  676,  note  (e). 

(6)  See  SHnners  Co.  v.  Knight,  [1891]  2  Q.  B.  642.  The  Conv.  Act,  1892, 
8.  2,  appears  not  to  entitle  the  lessor  to  recover  his  costs  of  employing  a 
solicitor  or  surveyor  in  case  the  lessee  avoids  the  forfeiture  by  complying 
with  the  notice.  It  is  by  no  means  certain  that  assigns  of  the  lessee  are 
bound  to  perform  this  covenant. 

(c)  The  following  addition  may  occasionally  be  proper  here :— "  at  the 

same  time  as  &  so  as  to  correspond  with  the  adjoing  houses : " 
or  **  in  such  month  as  shl  be  from  time  to  time  appted  by  the 

lessor  in  that  behalf ;  "  and  the  following  may  sometimes  be  added  »t 

the  end  of  the  covenant :— **  &  of  a  tint  or  colour  to  be  approved  by 
the  lessor,  &  recolour  in  imiton  of  stone  the  outside  stucco  or 
cement  work,  &  once  in  every  seven  yrs  of  the  sd  term  clean 
&  repoint  the  external  stone  &  brickwork  of  the  premes." 

(d)  As  to  the  importance  of  the  words  in  brackets,  see  Corni$h  v.  Cltift, 
3  H.  &  C.  446. 
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VII.  And  also  will  [in  the  yr &  thrafter]  once  in  every  To  paint 

seven  yrs  of  the  sd  term  [&  also  durg  the  last  yr  thof]  paint  every^sovon 
all  the  inside  wood  &  iron  work  usually  painted  of  the  sd  ye*»« 
demised  premes  [&  any  such  addonal  bldgs  as  afsd,  or,  ''  &  all 
addons  thto  "  (e)]  with  three  coats  of  good  oil  &  -white-lead 
paint  in  a  pper  &  workmanlike  mner  (/). 

vin.  And  also  will  paint  with  two  coats  of  good  oil  colour  all  To  paint 
the  inside  &  outside  wood  &  iron  work  of  the  sd  premes  [&  all  o^t  ^teo 
addons  thto  («)]  as  often  as  the  same  shl  be  required.  required. 

IX.  And  also  will  from  time  to  time,  &  at  all  times  durg  the  f^^^ 
sd  term,  well  &  substantially  repair,  cleanse,  maintain,  amend,  ip^  ^^  i,^ 
&  keep  the  sd  messe  &  bldgs  &  [all  new  bldgs  wch  may  at  any  rep^r, 
time  durg  the  sd  term  be  erected  on  &  all  addons  made  to  the  variations. 
sd  demised  {e)'\  premes,  &  the  fixtures  thrin,  &  the  walls,  fences, 
vaults  [roads,  sewers],  drains,  &  appurts  thof  with  all  necy 
reparons,  cleansgs,  &  amendmts  whatsr  (g). 


(e)  See  note  (d).  p.  680. 

(/)  The  following  addition  may  sometimes  be  proper: — "  &   aftwds  Addition 

grain,  marble,  &  varnish  the  pts  usually  grained,  marbled,  &  ^  ^t*"* 
varnished,  &  also  wash,  distemper,  &  whiten  all  ceilgs,  & 
colour  all  walls,  &  re-paper  the  rooms  &  staircase,  &  size  & 
varnish  the  staircase  paper  in  the  usual  mner." 

(g)  The  foUovring  addition  may  sometimes  be  desirable : — "  And  also 

will,  when  &  so  often  as  any  fixtures  belonging  to  the  premes 
shl  80  require,  substitute  other  fixtures  of  a  similar  descripon 
&  value  to  the  satisfon  of  the  surveyor  of  the  lessor."   The  Quaiifica- 

oovenant  may  sometimes  require  to  be  qualified  by  adding: — "except  covenant 

substantial  repairs  to  the  main  walls,  roof,  foundons,  &  main  to  repair, 
drains,"  or,  **  except  such  repairs  as  are  hby  agrd  to  be  exted 
by  the  lessor,"  or,  "  except  in  case  of  destron  or  damage  by 

fire."  In  cases  where  the  property  is  in  a  defective  state  it  may  be  well, 
if  so  intended,  to  insert  the  following  qualification : — **  except    SUCh 

defective  portions  of  the  sd  premes  as  are  mentd  in  the  schdle 
hto,  wch  it  shl  not  be  incumbent  on  the  lessee  to  keep  or 
deliver  up  in  a  better  state  of  repair  than  at  psnt ;  "  or  a 
proviso  that,  "the  covt  hinbfe  contd  for  the  repair  of  the  sd 
premes  shl  not  render  it  incumbent  upon  the  lessee  to  keep  or 
deliver  up  the  sd  premes  or  any  pt  thof  in  a  better  state  of 
repair  or  condon  than  the  same  are  in  at  psnt." 

The  principles    governing  the  construction  of  the  ordinary  repairing  As  to  effect 
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LEASES   (houses),    ETC. 


The  same. 

Short 
form. 

To  rnAin- 
tain  gar- 
dens and 
pleasnrc- 
^ronDds, 


To  execute 
works 
required 
by  local 
authority. 


X.  And  also  will  durg  the  sd  term  keep  all  the  sd  premes  & 
the  fixtures,  paintg,  paperg  &  decorons  thof  in  good  &  tenantr 
able  repair,  order  &  condon  internally  &  externally. 

XI.  And  also  will  at  all  times  durg  the  sd  term  maintain  the 
gardens  &  pleasure-grounds  of  the  sd  premes  in  good  order,  k 
pperly  planted,  &  carefully  preserve  the  timber-trees,  &  all 
ornamental  &  fruit  trees,  bushes  &  shrubs,  wch  are  now  or 
may  at  any  time  durg  the  sd  term  be  growg  on  the  sd  premes, 
&  replace  such  of  the  shrubs  &  plants  as  may  die,  or  require 
replacg. 

xu.  And  also  will  exte  all  such  works  as  are  or  may  under 
or  in  psuance  of  any  Act  or  Acts  of  Parliamt  already  passed  or 
hraf ter  to  be  passed  be  directed  or  required  by  any  local  or 
public  authority  to  be  exted  at  any  time  durg  the  sd  term  upon 


of  covenant 
in  lease  of 
old  hovBs. 


As  to 
excepting 
fair  wear 
and  tear. 


oovenantfl  in  leases,  sach  as  a  covenant  to  keep  in  "  tenantable  repair,  at 
(which  is  sabetantiaUy  the  same  thing:)  in  "  good  repair/'  were  considered, 
and  the  prior  cases  discussed,  in  Proitdfoot  v.  Hart,  25  Q.  B.  D.  42,  by  the 
Court  of  Appeal,  by  whom  the  law  was  laid  down  (in  a  manner  diJfering 
materially  from  the  rules  enunciated  in  the  Court  below)  to  the  effect,  irluch 
seems  reasonable,  that  the  lessee  under  such  a  covenant  is  bound  to  keep  tbe 
house  in  and,  if  need  be,  put  it  into  such  repair  as  makes  it  reasonablj  fit 
for  occupation  by  the  class  of  tenants  who  would  be  likely  to  take  it,  regard 
being  had  to  its  age  and  character,  although  this  may  involve  putting  an 
old  house  into  better  repair  than  it  was  in  at  the  commencement  of  the 
lease,  even  to  the  extent  of  having  to  renew  any  part  which  is  past  repair ; 
but  if  the  house  can  be  made  fit  for  such  occupation  by  merely  patching  up 
defects,  the  tenant  is  not  bound  to  do  more.  In  Lister  v.  Lane,  [1893]  2 
Q.  B.  212,  it  was  held  by  the  Court  of  Appeal  that  if  the  defect  is  an  inherent 
one  caused  by  original  faulty  construction,  the  lessee  would  not  be  liable  to 
make  it  good  under  such  a  covenant.  See  also  as  to  "  tenantable  repair," 
Crawford  v.  Newton,  2  Times  L.  B.  877 ;  and  as  to  the  measure  of  damages 
for  breach  of  a  covenant  to  repair,  Morgan  v.  Hardy,  17  Q.  B.  D.  770; 
Henderson  v.  Thorn,  [1893]  2  Q.  B.  164. 

The  qualification  "  fair  and  reasonable  wear  and  tear  excepted  "  is  oocasicm- 
ally  required,  and  frequently  finds  its  way  even  into  repairing  leases,  but  as 
it  goes  far  to  nullify  the  covenant,  it  is  obviously  contrary  to  the  intention 
in  that  case,  and  the  practitioner  should  be  cautioned  against  allowing  its 
insertion.  In  Davies  v.  Davies,  3d  Ch.  D.  499;  it  was  held  that  a  tenant  for 
years  is  liable  for  permissive  waste,  and  that  where  a  lease  is  granted  under 
a  power  requiring  that  the  lessee  should  not  be  made  unimpeachable  for 
waste,  the  introduction  into  the  repairing  covenant  of  an  exception  of  "fair 
wear  and  tear  and  damage  by  tempest,"  invalidates  the  lease.  This  would 
seem  to  apply  equally  to  the  ordinary  agreement  for  a  yearly  tenancy.  It 
clearly  applies  to  a  lease  granted  under  the  Settled  Land  Act,  1890,  s.  7  ; 
but  a  lease  granted  under  the  Settled  Land  Act,  1882,  s.  6,  although ''in- 
volving waste,"  would  not  be  open  to  this  objection. 
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or  in  respt  of  the  sd  demised  premes  whether  by  the  landlord 
or  tenant  thof . 

xm.  And  also  will  at  all  times  durg  the  sd  term  [pay  &  To  pay  pro- 
contribute  a  rateable  or  due  proportion  of  the  expses]  or,  **  bear  Sp^e^of 
&  pay  all  costs  &  expses  payable  eir  by  landlord  or  tenant  in  ™"^|^' 
respt  of  the  premes  hby  demised/'  of  makg,  repairg,  main-  aewen,  &c. 
taing,   rebldg,  &   cleansg  all  ways,  roads,  pavemts,  sewers, 
drains,  pipes,  water-courses,  pty-walls,  pty  structures,  fences, 
or  other  convenices,  wch  shl  belong  to  or  be  used  for  the  sd 
premes  hby  demised  [or  any  addonal  bldgs  wch  may  be  erected 
as  afsd]  in  common  with  other  premes  near  or  adjoing  thto, 
such  proportion  [in  case  of  diflfce  to  be  settled  by  the  surveyor 
for  the  time  being  of  the  lessor,  whose  decision  shl  be  final,  &] 
to  be  pd  to  the  lessor  on  demand  (a),  &  will  keep  the  lessor 
indemnified  agst  all  such  costs  &  expses  as  afsd. 

XIV.  And  also  will  pay  to  the  lessor  the  yxly  sum  of  £ To  cod- 

towards  the  expse,  or,  "  a  due  proportion  with  the  owners  &  J^^^g 
occupiers  of  the  other  messes  frontg  the  garden  &  planton  keeping  up 
hinafter  mentd  (such  proportion  to  be  assessed  by  the  surveyor  ^j^n  or 
for  the  time  being  of  the  lessor)  of  the  expse/'  of  keeping  the  enclosure, 
garden  &  planton  in  the  centre  of  the  sd  square  in  good  order 
&  Condon,  &  repairg  &  paintg  the  curb  &  iron  railgs  surroundg 
the  same,  until  the  lessor  shl  give  notice  in  writg  that  he  will 
cease  to  keep  up  the  same  garden  or  planton  as  afsd,  &  the 
contribon  of  the  lessee  towards  such  expse  as  afsd  shl  be  pay- 
able to  the  lessor  yrly  on  the day  of  togr  with  the 

rent  hby  reserved  (a) ;  &  upon  such  notice  as  last  afsd  being 
given  by  the  lessor,  &  thenceforward  durg  the  continuce  of  the 
term  hby  grted,  the  lessee  will,  jtly  with  the  lessees  &  occupiers 
of  the  other  messes  frontg  the  sd  garden  &  planton,  maintain 
the  same  in  good  order,  &  supply  the  same  with  fresh  flowers, 
plants,  &   shrubs,  &  repair  &   paint  the  curb  &  iron  railg 


(a)  It  has  been  common,  in  this  and  similar  cases,  to  add,  "  &  to  be  As  to 

recoverable   by  distress  or  orwise   in  like  mner  as  rent  in  J^^^^ 

arrear  ;  "  but  this  is  invalidated  by  the  Bills  of  Sale  Acts,  1878  and  1882 
(see  88.  4  and  6  of  the  former  Act,  and  PuVbrook  v.  Ashby,  56  L.  J.  (N.  S.), 
Q.  B.  D.  376 ;  35  W.  E.  779)  ;  and  is  therefore  omitted.  Possibly  an 
implied  right  of  distress  might  be  created  by  reserving  the  money  as 
extol  rent,  as  in  the  case  of  insurance  rent  (see  above,  p.  678,  Form  vii.), 
but  this  seems  doubtful. 
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To  deliver 
up  at  end 
of  tenancy 
in  good 
repair. 


The  same. 

Short 
form. 


To  permit 
lessor  to 
enter  and 
view  pre- 
mises, and 
to  repair 
on  notice. 


The  same. 

Short 

form. 


surroundg  the  sd  garden,  in  all  respts  to  the  satisfon  of  the 
lessor,  or  his  surveyor  or  agent. 

XV.  And  the  sd  demised  premes  so  painted,  repaired, 
cleansed,  maintained,  amended,  &  kept  as  afsd  will,  at  the 
expiron  or  sooner  determinon  of  the  sd  term,  quietly  yield 
up  imto  the  lessor,  togr  with  all  addons  &  improvmts  made 
thto  in  the  meantime,  &  all  fixtures  (a)  of  every  kind  in  or 
upon  the  sd  premes,  or  wch  (fe)  durg  the  sd  term  may  be 
affixed  or  fastened  to  or  upon  the  same  [except  tenant's  or 
trade  fixtures]. 

XVI.  And  will  at  the  determinon  of  the  sd  tenancy  quietly 
yield  up  the  sd  premes  with  the  fixtures  wch  now  are,  or  at 
any  time  durg  the  sd  tenancy  shl  be  thron  in  a  good  &  tenant- 
able  state  of  repair  &  condon  [except  as  afsd,  see  above,  note 
to  form  IX.]. 

XVII.  And  also  that  it  shl  be  Iful  for  the  lessor,  or  his 
agents  (c)  twice  or  oftener  in  every  yr  durg  the  ad  term, 
durg  seasonable  hours  in  the  day  time,  with  or  witht  work- 
men or  others,  to  enter  the  sd  premes  to  view  the  state  of 
repair  &  co  don  of  the  same,  &  of  all  defects  &  wants  of 
reparon  then  <fe  there  found  [&  wch  the  lessee  shl  be  liable 
to  make  good  under  the  covts  hinbfe  contd],  to  give  or  leave 
on  the  sd  premes  notice  in  writg  to  the  lessee :  And  that  the 
lessee  will  within  the  space  of  three  calr  months  after  saeh 
notice,  or  sooner  if  requisite,  repair  &  make  good  the  same 
accdg  to  such  notice  &  the  covt  in  that  behalf  hinbfe  contd. 

XVIII.  And  also  will  permit  the  landlord  [or  superior  land- 
lord], or  his  agents  at  any  time  to  enter  the  sd  premes,  & 
examine  the  state  of  repair  &  condon  thof :  And  will  repair 
&  make  good  all  defects,  of  wch  notice  in  writg  shl  be  given 
by  the  landlord  [or  superior  landlord]  to  the  tenant,  within 
three  calr  months  after  the  giving  of  such  notice. 


(a)  See  Elph.  Introd.  Conv.  262.    A  schedxQe  of  the  landlord's  fixtures 
may  be  annexed  to  the  lease. 

(6)  In  a  long  lease  this  is  usually  qualified  by  saying,  **  or  Wch  at  the 

expiron  of  the  sd  term,  or  at  any  time  during  the  last  terete 
yrs  thof  may  be  aflSxed,"  &c. 
(c)  In  an  underlease  say,  "  the  lessor  &  the  superior  landlord  of 

the  sd  premes  or  their  respive  agents." 
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XIX.  And  also  that  if  the  lessee  shl  at  any  time  make  default  Power  to 
in  the  pformee  of  any  of  the  covts  hinbf e  contd  for  or  relatg  ^^^  ^^ 
to  the  repair  of  the  sd  premes,  it  shl  be  Iful  for  the  lessor  (but  default  of 
witht  prejudice  to  the  rt  of  re-entry  under  the  clause  hinafter 
contd),  to  enter  upon  the  sd  premes,  &  repair  the  same  at  the 

expse  of  the  lessee,  in  accdce  with  the  covts  &  provons  of  these 
psnts,  &  the  expses  of  such  repairs  shl  be  repd  by  the  lessee 
to  the  lessor  on  demand  (e). 

XX.  And  also  will  permit  the  lessor  (/)  or  his  surveyor  or  Power  to 
agent  at  any  time  or  times  durg  (g)  the  sd  term  to  enter  the  J^r  to 
sd  premes  or  any  pt  thof  durg  seasonable  hours  in  the  day  ^ake  inven- 
time,  &  to  take  schdles  or  inventories  of  the  fixtures  &  things  fixtures. 
to  be  yielded  up  at  the  expiron  of  the  sd  term. 

XXI.  And  also  that  it  shl  be  Iful  for  the  lessor  (/)  or  his  Power  to 
agents  or  workmen,  &  for  the  tenants  &  occupiers  of  the  JJJ^r  to 
adjoing  messes,  at  any  time  durg  the  sd  term  at  seasonable  ^v^^r 
hours  in  the  day  time  to  enter  upon  the  premes  hby  demised  jSf 
for  executg  repairs  or  alterons  of  or  upon  such  adjoing  premes, 
makg  good  to  the  lessee  all  damage  thby  occasd. 

xxn.  And  also  that  it  shl  be  Iful  for  the  lessor,  or  his  agents,  To  permit 
at  any  time  within  three  calr  months  next  bfe  the  expiron  or  f^^d  of 
sooner  determinon  of  the  sd  term,  to  enter  upon  the  sd  premes,  leaae  toput 
&  to  affix  upon  any  suitable  pt  thof  a  notice-board  for  relettg  f^r  re-^^ 
the  same,  &  that  the  lessee  will  not  remove  or  obscure  the  ^«**i"»«»  ^ 
same,  &  will  permit  all  psons  by  order  in  writg  of  the  lessor, 
or  his  agents,  to  view  the  sd  premes  at  seasonable  hours  in 
the  day  time  witht  interruption. 

xxni.  And  also  will  repay  to  the  lessor  all  sums  wch  he  To  repay 
shl  expend  [in  psuance  of  the  covt  of  the  lessor  hinafter  contd]  ^^^ij 
for  insurg  the  sd    messe,   bldgs,   &  premes    agst    fire  [or  forinsur- 
accident],  every  such  sum  to  be  so  repd  on  the  qtrly  [half-  "^' 


(d)  The  landlord  would  have  no  such  right  without  express  authority, 
Woodfall,  L.  &  T.,  p.  634.  The  acting  on  this  power  might,  but  for  the 
provision  to  the  contrary,  be  held  to  be  a  waiver  of  the  right  of  re-entry  for 
breach  of  the  covenant  to  repair ;  see  Doe  v.  Lewis,  6  Ad.  &  E.  277. 

(e)  See  p.  683,  note  (a). 

(/)  In  an  underlease,  if  there  is  a  similar  covenant  in  the  head  lease,  say, 

"  the  lessor  or  the  superior  landlord,  or  their  respive,"  &c. 

(g)  In  a  long  lease,  say,  **  during  the  last  seven  yrs  of  the  sd 
term." 
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yrly]  day  for  paymt  of  rent  under  this  demise  next  ensag 

after  the  expenditure  thof  (a). 

To  inaure         xxiv.  And  also  wiU  forthwith  insure  (h)  &  at  all  times  dnrg 

bnUd  in      the  sd  term  keep  insured  agst  loss  or  damage  by  fire  the  sd 

case  of  fire,  messe,  &  all  bldgs,  erons,  &  fixtures  of  an  insurable  nature, 

wch  at  any  time  durg  the  sd  term  may  be  erected  or  placed 

upon  or  affixed  to  the  sd  demised  premes,  in  the  sum  of  £ 

at  the  least,  or,  *'  to  three-fourth  pts  of  the  value  thof  at  the 
least,"  o)\  **  to  the  full  value  thof,"  [such  value  to  be  deter- 
mined by  the  surveyor  for  the  time  being  of  the  lessor,]  in  the 

Insce  Office,  or  in  some  other  office  of  repute  to  be 

approved  [prescribed]  in  writg  by  the  lessor  (c),  in  the  name 
of  the  lessor,  or^  **  in  the  jt  names  of  the  lessor  &  lessee,"  [or 
in  such  other  name  or  names  as  the  lessor  shl  from  time  to 
time  prescribe] :  And  will,  whenever  required,  produce  to  the 
lessor,  or  his  agent,  the  poHcy  of  every  such  insce,  &  the  rect 
for  the  last  premium  thof,  [and  that  in  default  thof  the  lessor 
may  witht  prejudice  to  the  power  of  re-entry  under  the 
clauses  hinafter  contd  insure  the  sd  premes  in  mner  afsd  & 
pay  the  premiums  payable  in  respt  thof,  &  that  the  premiums 
BO  pd  &  all  incidental  expses  shl  be  repd  by  the  lessee  to  the 
lessor  on  demand  {d)"].  And  that,  in  case  the  sd  messe,  bldgs,  & 
premes  or  any  pt  thof  shl  at  any  time  durg  the  sd  term  be 
destroyed  or  damaged  by  fire  (e),  then  &  as  often  as  the  same 
shl  happen,  all  moys  reed  in  respt  of  such  insce  (/)  shl  with 


Variations 
for  insor- 
ance  of 
windows 
against 
accident. 


(a)  It  might  be  better  to  reserve  the  insuranoe  monej  as  extra  rent,  see 
Form  VII.,  p.  678. 

(h)  In  an  under-lease,  the  covenant  must  be  in  accordance  with  that  in 
the  head-lease  as  to  the  stun  assured,  and  the  office  and  names  in  which  the 
insurance  is  to  be  effected.  As  to  the  covenant  to  insure,  see  5  Dav.  Prec.« 
part  1,  p.  542,  note ;  Elph.  Introd.  258. 

(c)  Where  plate-glass  windows  are  to  be  insured,  add  here,  **  &  also 

insure  &  keep  insured  agst  loss  or  damage  by  accident  all 
plate-glass  windows  in  the  demised  premes  to  the  full  value 

thof  in  the Insce  Office,  or  in  some  other  office  of  repute 

to  be  approved  [prescribed]  as  afsd." 

(d)  See  p.  683,  note  (a). 

(e)  For  plate-glaas  windows,  add  here,  "or  in  case  the  sd  plate- 

glass  windows  or  any  of  them  shl  be  destroyed  or  damaged  by 
accident." 

(/)  As  to  the  right  to  require  insurance  moneys  to  be  laid  out  in  rein- 
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all  convenient  speed  be  laid  out  in  rebldg,  repairg,  or  onvise 
reinstatg  the  same  premes  in  a  good  &  substantial  mner  [& 
under  the  diron  of  the  surveyor  of  the  lessor]  [accdg  to  the 
psnt  plan  &  elevon  (g),  or  in  such  other  mner  as  shl  be 
previously  approved  of  in  writg  by  the  lessor],  &  in  case  the 
moys  reed  in  respt  of  the  sd  insce  shl  be  insufft  for  that  ppose, 
will  make  good  the  deficiency  out  of  his  own  moys. 

XXV.  And  will,  durg  the  sd  term,  keep  the  sd  messe,  bldgs,  The  same. 
&  premes  hby  demised  insured  agst  fire  in  some  responsible  ^^^^ 

office  in  the  sum  of  £ at  the  least  in  the  jt  names  of  the 

lessor  &  lessee,  &  whenever  required  produce  to  the  lessor 

the  policy  &  rect  for  the  last  premium  in  respt  of  such 
insce,  &  that  in  case  of  the  destron  or  damage  of  the  sd 
premes  by  fire  the  moys  reced  in  respt  of  such  insce  shl  be 
laid  out  in  rebldg  or  reinstatg  the  same,  &  in  case  such  moys 
shl  be  insufft  for  such  ppse  the  deficiency  shl  be  made  good 
by  the  lessee. 

XXVI.  And  also  will  not  carry  on  or  permit  upon  the  sd  Not  to  do 
premes  any  trade  or  occupon,  or  do  or  suffer  any  other  thing  ^^^^ 
weh  may  render  any  increased  or  extra  premium  payable  for  rate  of 

J 1       •  f  j^v  1.11  1  1*1  iDBiinuice. 

the  insurce  of  the  premes  agst  fire,  or  wch  may  make  void  or 
voidable  any  policy  for  such  insce. 

XXVII.  And  also,  if  at  any  time  durg  the  sd  term  any  trade  if  rate  of 
or  occupon  shl  be  carried  on,  or  anything  shl  be  done  upon  jn*?"^** 
the  premes,  wch  shl  cause  the  jjremium  to  be  chged  by  any  creased,  to 

such  insce  office  as  afsd  to  exceed  the  rate  of  p.c,  will  ^^^r.*^® 

give  notice  thof  unto  the  lessor,  &  will  also  pay  the  extra 
premium  so  to  be  chged  as  afsd. 

xxviii.  And  also  will,  under  the  inspon  &  to  the  satisfon  of  To  build 
the  surveyor  for  the  time  being  of  the  lessor,  &  in  accdce  Joaae"'with 

with  the  plans,  elevons,  &  specificons  already,  or,  **to  be,"  variations 

(h). 


stating  the  premises  in  the  absence  of  special  contract,  see  Elph.  Introd. 
258,  ante,  p.  269,  note. 

(g)  For  plate-glass  windows,  add  here,  '^  &  as  to  the  sd  plate-glass 

windows,  with  glass  of  the  same  nature,  quality  &  thickness 
as  at  psnt." 

(h)  For  various  ooyenants  as  to  building  which  can  readily  be  adapted  to 
a  lease,  see  p.  288  et  seq.  As  to  the  necessity  for  this  covenant  where  the 
lease  is  under  a  power,  see  Be  Halleit,  24  Oh.  D.  621 ;  Re  Chawner,  [1892]  2 
Ch.  192. 
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To  face 

boildingB 

soaa  to 

increaae 

light  to 

adjoining 

property. 


Not  to 
erect  other 
baildiDgs. 


Not  to 
make  al- 
terations in 
premises, 
&C.,  with 
rariations. 


approved  by  him,  [build  &  construct  on  the  sd  pee  of  land  hby 
demised,  one  villa  residce  or  dwellg-house  of  the  cost  value  of 

at  least  A* ,  or,  "of  the  yrly  lettg  value  of  at  least /rf 

times  the  rent  hby  reserved  (a)  **]  [r^r,  if  partiullf/  hftilt,  com- 
plete &  finish  the  messe,  bldgs,  &  erons,  hby  demised],  with 
offices  &  outbldgs  thto  annexed,  &  all  necy  &  suitable  fences, 
roads,  foot-pavemts,  ways,  drains,  &  other  works  in  connon 
thwith,  And  will  complete  the  same  fit  for  habiton  &  nse  bfe 

the  day  of  ,  unless  prevented  by  fire,  stress  of 

weather,  or  strikes  or  combinons  of  workmen :  [And  also  will 
by  means  of  vouchers  or  other  reasble  evidce  when  required, 

on  or  bfe  the day  of  ,  satisfy  the  sd  surveyor  that 

the  sum  of  £ has  been  expended  on  the  sd  bldgs  &  works], 

[And  also  will  pay  &  dischge  the  reasble  fees  &  chges  of  such 
surveyor]. 

XXIX.  And  also  that  every  bldg  to  be  erected  upon  the  sd 
plot  of  land  hby  demised  shl  be  faced  on  the  sd  frontg  towards 

Ct  afsd  with  white  glazed  bricks  or  tiles  or  with  stucco 

or  cement  painted  white  or  a  light  stone  colour,  &  if  faced 
with  glazed  bricks  or  tiles  shl  be  kept  thoroughly  cleaned,  or 
if  faced  with  stucco  or  cement  shl  be  repainted  in  a  workman- 
like nmer  with  two  coats  of  good  oil  paint  once  at  least  in 
every  three  yrs  of  the  sd  term. 

XXX.  And  also  will  not  at  any  time  durg  the  sd  term  witht 
the  consent  in  writg  of  the  lessor  first  obtained  erect  or  place 
any  addonal  bldg  or  eron  on  any  pt  of  the  demised  premes 
[other  than  a  stable  &  coach-house,  entrance-lodge,  gardener*s 
cottage,  greenhouses  &  summer-houses,  or  other  similar  out- 
bldgs suitable  for  the  convenice  of  the  occup.ers  of,  &  to  be 
used  as  appurtt  to,  the  sd  messe  hby  demised,  &  for  no  other 
ppose]. 

XXXI.  And  also  will  not  at  any  time  durg  the  sd  term,  witht 
the  licence  in  writg  of  the  lessor  first  obtained,  erect  any 
new  bldgs  on  the  premes  hby  demised  [except  as  afsd]  or 
make  any  alteron  or  addon  whatsr  in  or  to  the  sd  messes  & 
premes  hby  demised  or  any  bldgs  wch  may  be  erected  on  the 
sd  premes  [psuant  to  the  provons  hinbfe  contd,  or]  with  such 


(a)  There  is  no  ad  valorem  duty  on  the  value  of  buildings  to  be  erected 
see  the  Stamp  Act,  1891,  s.  77  (2). 
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licence  as  afsd,  eir  externally  or  internally,  [or,  make  any 
alteron  in  the  plan,  external  constron,  height,  roof,  walls, 
timbers,  eleven,  architectural  appearce,  or  decorons  of  the  sd 
messe  &  premes,  or  any  bldgs,  &c.,  as  above ,  nor  build  or  set 
up  any  eron  or  projon  of  any  kind  in  the  garden  or  yard  in 
the  front  or  rear  of  the  sd  messe  or  on  any  pt  of  the  sd  premes 
wch  shl  destroy  or  interfere  with  the  uniformity  of  the  sd 
premes  with  the  adjoing  houses,  or  wch  may  in  any  way 
obstruct  or  lessen  the  access  of  light  or  air  to  or  interrupt  the 
view  from  the  adjoing  houses  or  bldgs],  [&  that,  in  case  at 
any  time  durg  the  sd  term  there  shl  be  occasion  to  rebuild  the 
sd  messe  &  bldgs,  or  any  pt  thof ,  whether  by  reason  of  destron 
by  fire  or  through  decay,  or  from  any  other  cause,  the  same 
shl  be  rebuilt  accdg  to  the  origl  plan  &  elevens  thof,  or  accdg 
to  such  other  plan  as  shl  be  previously  approved  of  in  writg 
by  the  lessor,  &  not  orwise]. 

xxxn.  And  also,  bfe  makg  any  alterons  in  the  sd  messe,  or  To  obtain 
the  outbldgs  thof,  or  erectg  any  other  bldgs  on  the  sd  demised  a^!J4i 
premes  or  any  pt  thof,  will  obtain  the  approval  in  writg  of  the  ^^o« 
lessor  to  the  plans  &  specificons  of  such  intd  alterons  or  bldgs,  premises. 
<&  make  or  erect  the  same  in  such  mner  as  shl  be  so  approved. 

XXXIII.  And  also  will  not  at  any  time  cut,  maim,  or  remove  Not  to  cut 
the  main  walls  or  timbers  of  the  sd  premes,  unless  for  the  ™**°  ^ 
ppose  of  supplyg  &  makg  good  any  defect  thrin,  wch  shl  be 
supplied  &  made  good  accdly. 

XXXIV.  And  also  will  not  at  any  time  durg  the  sd  term  witht  Not  to 
the  consent  in  writg  of  the  lessor,  cut  down  or  destroy  any  ^^^*' 
timber  or  timberlike  trees  now  or  hrafter  standg  or  growg  on 

the  sd  premes,  or  open,  work,  or  dig  for  any  mines,  minis, 
quarries,  clay,  gravel,  or  sand,  in,  upon,  or  under  the  same, 
but  will  to  the  utmost  of  his  power  keep  the  sd  timber  &  trees 
in  good  preservon,  &  the  sd  mines,  minis,  quarries,  &c.,  un- 
opened &  unworked. 

XXXV.  And  also  will  not  use  the  sd  premes,  or  permit  (b)  the  Not  to  ase 
same  to  be  used  for  the  pposes  of  any  trade,  manufactm-e  or  f^^^ 
business  (c)  of  any  descripon   [or  for  bumg  bricks,  clay,  or  ^c-.  ^t*> 
refuse,  or  for  puttg  out  clothg  or  other  articles  to  dry  or 

(6)  As  to  what  is  "permitting,"  see  Hall  v.  Eunn,  37  Ch.  D.  74. 
(e)  As  to  what  is  a  "  business/'  see  Bolls  v.  Miller,  27  Ch.  D.  71  (Charitable 
Institution). 

K.E. — VOL.   I.  Y  T 
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To  oBe  as 
oflBoes  only. 


Not  to 
canyon 
offensiye 
trades, 
&C.  id). 


bleach],  or  as  an  asylom  for  lunatics  or  idiots,  hospital  or 
other  charitable  institon,  or  by  any  public  body  or  society,  or 
lor  any  school,  or  teachg  of  music,  or  as  a  tea-gardeiii  or 
hotel,  or  tavern,  or  for  the  sale  of  beer,  wine,  or  spirits  (a),  & 
will  not  hang,  place,  or  deposit  any  goods  or  things  for  sale  or 
orwise  outside  of  any  pt  of  the  premes,  or  in,  upon,  or  over 
the  yard,  garden,  or  area  thof,  nor  exhibit  or  permit  in,  upon, 
or  about  the  sd  premes  any  bill  or  placard  intimatg  or  givg 
notice  that  a  pt  of  the  sd  premes  (less  than  the  whole)  is  to 
let  furnished  or  unfurnished,  nor  put  up,  or  permit,  in  or  upon 
any  pt  of  the  sd  premes,  any  bill,  notice,  door-plate,  or  adver- 
tisemt,  or  any  outward  mark  or  show  of  business  (b),  nor  at 
any  time  have  or  permit  any  sale  by  auction,  exhibon,  or  public 
meetg  or  public  entertainment,  to  be  held  in  or  upon  the  sd 
premes  witht  the  consent  in  writg  of  the  lessor. 

xxxYi.  And  also  will  use  &  occupy  the  sd  messe  as  a  private 
dwg-house  only  [&  the  sd  coach-house  &  stable  as  a  private 
coach-house  &  stable,  &  the  rooms  over  the  same  for  the  lodgg 
of  servants  or  others  in  the  employmt  of  the  lessee],  &  for  no 
other  ppose,  [&  that  if  the  premes  are  occupied  by  a  medical 
man  he  shl  not  rece  lunatics  or  other  patients  to  reside  in  the 
house,  nor  have  any  dispensary  or  shop  for  dispensg  or  sellg 
medicines  on  the  premes],  or,  [that  every  bldg  erected  on  the 
land  hby  demised  shl  be  used  only  as  a  private  dwg-house  or 
a  coach-house,  stable,  or  other  outbldg  belongg  thto,  &  that  so 
much  of  the  sd  land  as  shl  remain  unbuUt  upon  shl  be  used 
only  as  the  yards,  gardens,  or  pleasure-gromids  of  such  dwg- 
house  &  premes]. 

xxxvii.  And  also  will  not  use  or  occupy  the  sd  premes,  or 
permit  the  same  to  be  used  or  occupied  orwise  than  as  offices, 
or  for  any  ppose,  or  in  any  mner  inconsistent  wath  such  user 
or  occupon,  nor  so  as  to  be  a  nuisce,  annoyce,  or  damage  to 
the  owners  or  occupiers  of  the  other  offices  or  rooms  in  the 
same  house,  or  the  adjoing  houses. 

xxxvin.  And  also  will  not  carry  on  or  permit  upon  the  sd 
premes,  or  any  pt  thof,  any  offensive,  noisy,  or  dangerous 

(a)  See  Stickle  v.  Fredericks,  34  Sol.  J.  362. 

(6)  See  Evans  v.  Davis,  27  W.  E.  285. 

(c)  See  Oerman  v.  Chapman,  7  Ch.  D.  271 ;  see  other  forms,  p.  291  et  seq. 

Id)  See  also  pp.  291,  298,  forms/  (1)— (7). 
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iiBde,  businesB,  manufacture,  or  occupon,  or  any  nuisce,  nor 
use  the  same,  nor  allow  the  same  to  be  used  for  any  illegal 
or  immoral  ppose,  but  will  use  the  same  as  a  private  dwg- 
house,  or  for  carryg  on  handicrafts  or  occupons  of  a  quiet  & 
inoffensive  nature  only. 

XXXIX.  And  also  will  not  do  or  suffer  to  be  done,  in  or  upon  Not  to  do 
the  sd  premes,  or  any  pt  thof,  any  act,  or  thing,  wch  shl  or  ^e  damage 
may  be,  or  become  a  nuisce  («),  damage,  annoyce,  or  in-  orannoy- 
convenice  to  [the  lessor  (/),  or  his  tenants,  or]  the  occupiers  lessor,  or 
of  any  of  the  adjoing  houses,  or  the  neighbourhood.  ^te*&c 

XL.  And  also  will  not  stop  up,  darken,  or  obstruct  any  ^ot  to  atop 
windows  or  lights  belongg  to  the  sd  bldgs  hby  demised,  or  any  ip  win- 
adjoing  bldgs  belongg  to  the  lessor  (/),  nor  permit  any  new  demiaed 
window,  light,  openg,  doorway,  path,  passage,  drain,  or  other  p'T**"®' 
encroachmt  or  easemt  to  be  made  into,  agst,  or  upon,  the  sd  permit  new 
premes  hby  demised,  wch  might  be,  or  grow  to  the  damage,  g^c^ch- 
annoyce  or  inconvenice  of  the  lessor  (/).     And  in  case  any  mentsin 
such  window,  &c.,  shl  be  made,  or  attempted  to  be  made,  will  tenemento. 
give  immediate  notice  thof  to  the  lessor,  &  will  at  the  reqt  & 
cost  of  the  lessor,  adopt  such  means  as  may  be  reasbly  required 
or  deemed  pper  for  preventg  any  such  encroachmt,  or  the 
acquison  of  any  such  easemt. 

xu.  And  also  will  not  (h)  assn  [transfer,  underlet,  or  pt  Not  to 

assign  or 

underlet 
(e)  As  to  the  effect  of  this  covenant^  see  Bamford  v.  Tumley,  3  B.  &  S.  62 ;   without 
WaUer  v.  Selfe,  4  De  G.  &  S.  315 ;  Harrison  v.  Good,  L.  R.  11  Eq.  338 ;    Tod   licence  (g). 
Heatly  y.  Beriham,  40  Ch.  D.  80,  supra,  p.  293,  note. 

(/)  In  an  underlease,  say,  "  the  lessor  or  the  superior  landlord." 

(g)  See  5  Dav.  Prec,  Pt.  I.,  p.  193 ;  Elph.  Introd.  264 ;  West  v.  Dohh,  L.  E.   As  to 

4  Q.  B.  634,  6  Q.  B.  460 ;  Varley  v.  Coppard,  L.  E.  7  C  P.  505 ;  Corporation  of  covenant 

Bristol  V.  Westcott,  12  Ch.  D.  461.   If  the  lessor  is  not  to  withhold  his  consent  *^.*1*' 

assign- 

to  an  assignment,  &c.,  to  a  responsible  person,  or  "  arbitrarily,'*  and  he   jQent,  &c. 
withholds  it,  his  consent  is  not  necessary  to  render  such  an  assignment  without 
Talid,  Hyde  v.  Warden,  3  Ex.  D.  72  ;  Treloar  v.  Bigge,  L.  E.  9  Ex.  151 ;  Sear  licence. 
T.  House  Property,  Sfc.  Society,  16  Ch,  D.  387 ;  but  his  consent  most  be  asked 
for ;  Barrow  v.  Isaa^is,  [1801]  1  Q.  B.  417.    This  covenant  is  excepted  out 
of  8.  14  of  the  Conv.  Act,  1881,  see  sub-s.  6  (i) :  as  to  the  right  of  re-entry 
on  a  breach  of  it,  see  Barrow  v.  Isaacs,  uhi  supra.    A  covenant  not  to  assign 
without  licence,  though  commonly  inserted  in  rack-rent  leases,  is  not, 
technicaUy,  a  "usual"  covenant;   Be  Lander,  [1892]  3  Ch.  41.    In  the 
absence  of  express  provision  in  the  lease  to  the  contrary,  every  lease  is  to  be 


(h)  In  a  building  lease,  insert  here:— "at  any  time  durg  the  last 

seven  yrs  of  the  sd  term  hby  grted." 

Y  Y  2 
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ProTiBO  in 
lease  of 
ImsiDeaB 
premUes. 


To  give 
leeaor 
notice  of 
assignment 
of  lease. 


To  give 
lessor  right 
of  pie-emp« 
tion  in  case 
of  assign- 
ment^ &C. 


To  permit 
lessor  to 
lay  down 
drains  and 
gas  and 
water  pipes 
in  connec- 
tion with 
adjoining 
property. 


with  the  posBon  of]  the  sd  premes  or  any  pt  thof  (orwise  than 
by  will)  [or  by  underlettg  the  same  with  or  witht  the  furniture 
thrin  for  any  term  not  exceedg  one  yr]  witht  the  previous 
consent  in  writg  of  the  lessor  [but  so  that  such  consent  shI  not 
be  withheld  to  an  assnmt  or  underlettg  of  the  sd  premes  to  a 
respectable  &  responsible  pson ;  or,  "  shl  not  be  unreasbly, 
arbitrarily,  or  vexatiously  withheld,  &  so  that  no  fee  or  chge 
shl  be  required  to  be  pd  for  the  givg  thof."]  [Provd  that  it 
shl  be  Iful  for  the  lessee  to  take  a  ptner  or  ptners  in  his  sd 
business  carried  on  in  the  sd  demised  premes,  &  also  to  remove 
or  dispose  of  any  of  the  engines,  machy,  bldgs,  erons,  &  other 
things  thron,  for  the  ppose  of  replacg  or  renewg  the  same,  & 
such  act  shl  not  be  deemed  to  be  a  breach  of  the  covt  lastly 
hinbfe  contd.] 

XLn.  And  also  that  the  lessee  will,  within  three  calr  months 
next  after  any  absolute  transfer,  assnmt  or  devolon  of  his  intt 
under  this  psnt  lease  in  the  sd  demised  premes,  or  anypt  thof, 
give  notice  in  writg  of  such  transfer,  assnmt,  or  devolon,  &  of 
the  name,  quality,  &  place  or  places  of  abode  of  the  transferee 
or  transferees  or  assnee  or  assnees  to  the  lessor  or  his  Bolor, 
&  produce  to  him  the  instrumt  of  such  transfer,  assnmt,  or 

devolon,  &  pay  to  him  a  fee  of  £ for  the  registron  of  such 

notice. 

XLiii. ,  And  also  will  not  assn  or  underlet  the  sd  premes,  or 
any  pt  thof,  for  all  or  any  pt  of  the  sd  term,  witht  first  makg 
proffer  for  the  sale  or  disposon  of  his  este  or  intt  thrin  to  the 
lessor,  provd  the  lessor  will  give  as  great  a  price  or  conson  as 
any  other  pson  wd  give  for  the  same. 

XLiv.  And  also  that  it  shl  be  Iful  for  the  lessor  or  any  pson 
or  psons  by  him  authorized  in  that  behalf,  at  anytime  to  enter 
upon  the  sd  demised  premes  for  the  ppose  of  constructg,  layg 
down,  alterg,  repairg,  cleansg,  emptyg,  or  maintaing  any 
sewers,  watercourses,  cesspools,  gutters,  drains,  water-pipes, 
[electric  wires],  or  gas-pipes,  in  connon  with,  or  for  the 
accommodon  of,  any  adjoing  ppty,  doing  as  little  damage  as 
may  be  to  the  sd  premes  hby  demised,  &  restorg  the  snr&ce 

deemed  to  be  subject  to  a  proviso  against  the  payment  of  a  fine  in  reifiect 
of  the  grant  of  a  licence  to  assign  ;  Conv.  Act.  1892  (55  &  56  Vict.  c.  13),  8. 3; 
bnt  this  does  not  extend  to  an  underletting.  As  to  damages  for  braadi  of 
the  covenant,  see  Lepia  y.  Rogers,  [1893]  1  Q.  B.  31. 


lessee's  covenants.  693 

of  the  soil,  &  everythg  erected  thron,  witht  any  unreasble 
delay,  but  witht  makg  compenson  for  any  temporary  damage 
or  inconvenice  to  the  lessee,  so  as  no  such  sewer,  &c.,  shl 
pass  under  or  through  the  sd  messe  hby  demised. 

XLV.  And  that  it  shl  be  Iful  for  the  lessor  at  any  time  durg  To  permit 
the  sd  term  to  erect,  rebuild,  or  alter  any  bldgs  or  erons  ouSict 
facing,  adjoing  or  near  to  the  sd  demised  premes  for  any  ppose  ^'^^  "^d 
&  in  any  mner  he  may  think  fit,  notwg  that  the  bldg  so  erected,  (a). 
rebuilt  or  altered,  may  obstruct  or  interfere  with  any  rt  of 
light  or  air  for  the  time  being  appertaing  to  or  enjoyed  with 
the  sd  demised  premes  or  any  pt  thof  or  any  bldg  for  the  time 
being  thron. 

XLVi,  And  also  that,  in  case  at  any  time  durg  this  demise  Disputes 
any  dispute  shl  arise  betn  the  lessee  &  any  other  of  the  lessee  and 
tenants  of  the  lessor  relatg  to  the  premes  to  them  resply  J*^®'. 
demised,  or  the  pty  or  other  walls,  lights,  drains,   water-  lessor  to 
courses,  or  other  easemts,  rts,  or  appurts  whatsr  relatg  or  ^h^*"^ 
belongg  thto,  or  any  repairs  thto,  or  nuisce  or  annoyce  arisg  surreyor. 
thfrom,  then  &  in  every  such  case  such  dispute  (provd  the 
other  pty  thto  shl  also  have  agrd  or  become  bound  so  to  refer 
the  same)  shl  be  refd  to  the  determinon  &  award  of  the  sur- 
veyor for  the  time  being  of  the  lessor,  wch  shl  be  final  &  bindg 
on  the. lessee. 

XLvii.  And  also  will  at  all  times  durg  the  sd  term  duly  pform  General 
&  observe  all  the  covts,  agrmts,  &  provons  affectg  the  sd  by^^n*^ 
premes  hby  demised  wch  are  contd  in  the  superior  lease  of  the  j»nder- 
sd  premes  dated,  &c.,  &  on  the  pt  of  the  lessee  thrunder  to  be  perform 
pformed  &  observed,  except  the  covts  for  paymt  of  rent,  &c.,  ^^^T®" 
here  specify  any  other  exceptions ^  &  will  not  at  any  time  do,  the  head- 
omit,  or  suffer  anything  whby  such  superior  lease  may  be    ®'""'  ^  ^' 
avoided  or  forfeited ;  And  will  at  all  times  keep  indemnified 
the   lessor  agst  all   actions,  pcdgs,  costs,  damages,  claims, 
demands,  &  liability,  for,  or  in  respt  of,  any  breach  wch  may 


lights. 


(a)  This  covenant  is  of  course  effectual  according  to  it*  tenor,  Haynes  v.  Covenant 
King,  [1893]  3  Ch.  439,  and  excludes  the  application  of  Mitchell  v.  Cantrilh  excluding 
87  Ch.  D.  56,  where  words  negativing  the  implication  of  a  grant  of  lights  JJ^f**^*^ 
were  held  not  to  preclude  the  lessee  from  acquiring  them  by  prescription 
against  the  lessor. 

(b)  See  Penley  v.  Watts,  7  M.  &  W.  601 ;  Homhy  v.  Cardwell,  8  Q.  B.  D. 
329;  26  Sol.  J.  528,  544;  Ponti/ex  v.  Foord,  12  Q.  B.  D.  152;  Elph.  Introd. 
272. 
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be  committed  durg  the  sd  term  of  any  of  the  sd  covts,  agrmts 
&  provons,  except  as  afsd. 


CommeDoe- 
ment. 

The  same. 

Several 
lesson. 

To  pay 
rates  and 
taxes  (&). 


To  repair 
outside  of 
premises 

To  execute 

sanitary 

works. 


To  repair 
in  lease  of 
part  of  a 
house  to  be 
used  88 
offices. 


As  to 

lessor's 

covenants 

binding 

assigns. 

Lessor's 
covenants 
to  repair. 


LESSOR'S  COVENANTS. 

I.  And  the  lessor  doth  hby  [for  himself  &  his  assns  (a)], 
covt  with  the  lessee  [in  mner  follg :  that  is  to  say :] 

n.  And  the  lessors  do  hby  [for  themselves  resply  &  their 
respive  assns  (a)],  covt,  &c. 

ui.  That  the  lessors  wUl  durg  the  sd  term  pay  all  existg  & 
future  rates,  taxes,  chges,  &  outgoings  whatsr,  whether  parlia- 
mentary, parochial,  or  local,  for  the  time  l)eing  payable  in 
respt  of  the  sd  demised  premes,  [except  such  &  such  pts  of 
the  sd  rates,  taxes,  chges,  &  outgoings,  as  are  hinbfe  covted  to 
be  pd  by  the  lessee.] 

IV.  And  also  will  at  all  times  durg  the  sd  term  keep  the 
outer  walls,  roof,  &  outside  of  the  sd  messe  &  bldgs  in  pper  & 
substantial  repair. 

V.  And  also  will  at  any  time  durg  the  sd  term,  exte  any 
works  wch  by  any  report  made  by  the  surveyor  to  the  sanitary 
authority  of  the  district  shl  be  certified  to  be  necy  in  order  to 
put  the  sd  premes  into  good  sanitary  order  &  condon. 

VI.  And  also  will  at  all  times  durg  the  sd  term,  keep  the 
main  walls  &  timbers,  roof,  drains,  &  exterior  of  the  sd  bldg& 
premes,  &  the  staircase,  passages,  water-closets,  &  lavatories, 
&  such  other  internal  pts  thof  as  shl  from  time  to  time  be 
used  by  the  lessee,  in  common  with  the  owners  or  occupiers  of 
the  other  rooms  or  offices  in  the  sd  bldg,  in  good  &  substantial 
repair,  &  in  clean  &  pper  order  &  condon,  &  also  will  keep  the 
flooring  &  timbers  above  the  sd  demised  premes  &  all  the  upper 
pts  of  the  sd  bldg  &  all  cisterns  &  water  pipes  thrin  in  such 

(a)  As  to  the  statutory  provisions  maln'Tig  the  benefit  and  obligatioDS  d 
the  covenants,  ran  with  the  land,  see  p.  670,  note.  The  words  in  bncksti 
binding  the  assigns  of  the  lessor  are  of  course  inappropriate  for  a  mere 
personal  covenant,  such  as  the  covenant  for  quiet  enjoyment. 

(b)  See  ante,  p.  679,  note. 

(c)  The  lessor  is  not  liable  under  this  covenant  unless  he  has  received 
notice  of  the  want  of  repair ;  Makin  v.  Watkinson,  L.  E.  6  Ex.  25 ;  Mom^ 
cKetter,  ^c,  Co,  v.  Cart,  L.  R.  5  C.  P.  D.  607. 
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good  &  substantial  order  &  condon  as  will  prevent  any  injury 
to  the  sd  demised  premes  or  the  furniture  or  contents  thqjE 
from  leakage  by  water  or  orwise  &  make  good  all  damage 
thto  caused  by  any  such  want  of  repair  or  leakage  or  by  any 
negligee  or  act  of  any  of  the  occupiers  of  the  upper  pts  of  the 
sd  bldg  (d). 

VII.  And  also  will  at  all  times  durg  the  sd  term  (unless  To  insure. 
such  insce  shl  be  vitiated  by  an  act  of  the  lessee)  insure  & 
keep  insured  the  sd  demised  messe  &  premes  agst  loss  or 
damage  by  fire  in  some  insoe  office  of  repute  in  the  sum  of 

£ at  the  least,  &  will,  whenever  required,  produce  to  the 

lessee  the  policy  or  poUcies  of  such  insce,  &  the  rect  for  the 
last  premium  for  the  same :  And  further,  that  in  case  of 
destron  of  or  damage  to  the  sd  premes,  or  any  pt  thof  by  fire, 
the  lessor  will,  with  all  convenient  speed  spend  &  lay  out  all 
moys  reced  in  respt  of  such  insce  in  rebldg  or  reinstatg  in  a 
good  &  substantial  mner  the  premes  so  destroyed  or 
damaged  (e),  &  in  case  such  moys  shl  be  insufft  for  such  ppose, 
will  make  good  such  deficiency  out  of  his  own  moys. 

vm.  And  also  will  adequately  insure  the  sd  premes  agst  fire,  The  same. 
&  in  case  of  destron  or  damage  by  fire,  will  rebuild  or  reinstate  ^©rt 

. ,  form, 

the  same. 

IX.  And  also  that  no  bldg  or  eron  shl  at  any  time  durg  the  Not  to 
sd  term  be  erected  or  placed  in  the  garden  or  rear  of  the  house  to* obstruct 

No. in Street,  &  abuttg  on  the  east  side  of  the  sd  i'«^*8. 

premes  hby  demised,  so  as  in  any  mner  to  obstruct  or  inter- 
fere with  the  access  of  light  or  air  to  any  windows  or  opengs 

now  existg  in  the  same  premes. 

X.  And  that  the  lessee  payg  the  rent  [sevl  rents]  hby  For  quiet 
reserved,  &  pformg  &  observg  the  sevl  covts,  condons,  &  agrmts  ^J^^ 
hrin  contd,  &  on  his  pt  to  be  pformed  &  observed  [g),  shl  &  may 


(d)  See  Anderson  v.  Oppenkeimer,  5  Q.  B.  D.  602. 

(«)  See  p.  686,  note  (/). 

(/)  As  to  what  amounts  to  a  breach  of  this  ooyenant,  see  Sanderson  ▼.  As  to 
Ma/yor,  ^c.  of  Berujxek,  13  Q.  B.  D.  547 ;  JwMns  v.  Jackson,  40  Ch.  D.  71 ;  ©oyenant 
Robinson  v.  Kilhert,  41  Oh.  D.  88 ;  Aldin  v.  Laiimer,  ^c,  [1894]  2  Ch.  487.   ^^.^^'"®^'„^. 
As  to  who  are  "  persons  claiming  under  "  the  oovenantor,  see  David  v.  Sabin,      ^  ^^ 
[1893]  1  Ch.  528 ;  Kelly  v.  Rogers,  [1892]  1  Q.  B.  910. 

(g)  It  seems  that  this  does  not  make  the  payment  of  rent,  &c.,  a  oon- 
dition  precedent.  Edge  y.  Bdleau,  16  Q.  B.  D.  117 ;  but  see  Bastin  v.  BidtoeU, 
18  Ch.  D.  288 ;  where  the  covenant  was  for  renewal  of  the  lease. 
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The  same. 

Short 
fonu. 


CoYoniuit 
by  tnutee 
agtinst 
ineain- 
bnnoes 

(6). 
CoTenant 


As  to 
implying 
ooTenanta 
for  title. 


peaceably  &  quietly  hold  &  enjoy  the  sd  premes  hby  demised 
durg  the  term  hby  grted  witht  any  Iful  interron  or  distnrbce 
from  or  by  the  lessor,  his  hrs  or  assns,  or  any  pson  or  psons 
elaimg  under  or  in  trust  for  him  (a). 

XI.  That  thb  tenant,  so  long  as  he  shl  pay  the  rent  hby 
reserved,  &  pform  the  covts  on  his  pt  hrin  contd,  may  hold  k 
quietly  enjoy  the  sd  premes  durg  the  sd  term  witht  interron 
by  the  landlord,  or  any  pson  elaimg  under  or  in  trust  for 
him. 

XII.  That  the  lessor  has  not  done  or  knowingly  omitted  or 
suffered  or  been  pty  or  privy  to  anythg  whby  he  is  prevented 
from  demisg  the  premes  or  any  pt  thaf  in  mner  afsd. 

XIII.  And  also  that  the  lessor  will  from  time  to  time  hrafter 


CoTenant 


(a)  CoYenanta  for  title,  &c.,  cannot  be  implied  in  a  lease  by  making  the 
lessor  demise  as  "beneficial  owner"  or  as  "  trustee/'  &c.;  see  the  Omv. 
Act,  1881,  s.  7  (5) ;  but  the  statutory  ooTenants  may  be  inooipoiated  in  the 
manner  shown,  ante,  p.  410.  As  to  the  covenant  implied  by  the  word  "de- 
mise," see  Elph.  Introd.  266.    As  to  what  ooyenants  are  implied  by  the  word 

**  let,"  see  Baynes  v.  Lloyd,  [1895]  1  Q.  B.  820,  2  Q.  B.  610;  39  SoL  J.  -Ui 

Sometimes  the  words  **  by  way  of  assurce  Only  &  not  of  covt  or 

warranty  "  are  inserted  before  the  word  **  demise,"  &c,  to  exdadeanj 
implied  coTenant ;  but  the  express  covenant  for  quiet  enjoyment  ▼ould 
exclude  any  implied  covenant.    If  several  houses  are  demised  by  one  lease 

at  separate  rents,  say,  **  sevl  jTrly  rents  hby  reserved,"  "  sevl  covts, 
&c.,  in  respt  of  each  of  the  sd  messes  &  premes  resply,"  ''  the 
sd  sevl  premes." 

(6)  Compare  forms  iv.  and  v.,  p.  406.  Where  a  trustee,  execntor  or 
by  trustees,  mortgagee  grants  a  lease  without  the  concurrence  of  any  other  person 
&c>  willing  to  covenant,  he  often  gives  the  covenant  for  quiet  enjoyment,  as  the 

liability  under  it  is  not  very  onerous ;  but  it  is  conceived  that  in  stnctnessa 
trustee,  executor,  or  mortgagee  cannot  be  compeUed,  even  where  the  lease 
is  gpranted  pursuant  to  a  contract  entered  into  by  the  settlor,  testator,  or 
mortgagor  (see  the  Conv.  Act,  1881,  s.  18,  sub-s.  12),  to  enter  into  anj 
covenant  except  that  he  has  not  encumbered.  See  WorUy  v.  FrampUm,  5 
Hare,  560,  and  the  cases  there  cited,  and  1  Dart,  Y.  &  P.  623. 

Where  an  executor  grants  an  underlease  pursuant  to  his  testator's  coo- 
tract,  the  covenant  may  be  qualified  by  adding  the  words,  '^  but  80  as  UOt 

to  incur  any  psonal  liability  except  in  respt  of  his  own  acte  & 
defaults  to  an  extent  exceedg  the  assets  of  the  sd  testor  wch 
may  come  to  his  hands,"  or  "  so  as  to  bind  the  este  of  the  fid 
testor  but  not  so  as  to  incur  any  further  or  other  liability." 

As  to  the  case  where  the  executor  is  the  lessee  taking  the  lease  pnisoant 
to  the  testator's  covenant,  see  Stephens  v.  Hotham,  1  K.  &  J.  571. 
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(but  at  the  cost  of  the  lessee)  use  his  best  endeavours  to  in  under- 
procure  from  the  superior  landlord  of  the  sd  premes  hby  ^^J^twJ 
demised  [psuant  to  the  covt  in  that  behalf  contd,  or  to  be  renewal  on 

,  pftTinenbOi 

contd  in  the  superior  lease,  or  any  renewal  thof ,]  a  new  lease  »  fine  (c). 
or  leases  of  the  sd  premes,  &  that  thrupon,  &  when  &  so  often 
as  the  sd  superior  landlord  shl  grt  &  exte  to  the  lessor  such 

new  lease  or  leases  as  afsd,  the  lessor  will  within days 

next  after  he  shl  obtain  such  new  leases  resply,  at  the  reqt  {d) 
&  cost  of  the  lessee,  exte  to  him  a  new  lease  of  the  sd  premes 
at  &  under  the  same  rent,  &  containg  the  like  covts,  provons, 
Condons,  &  agrmts  as  are  in  &  by  the^e  psnts  reserved  &  contd, 
by  way  of  renewal  for  the  further  term  of yrs  to  be  com- 
puted from  the  end  of  the  first yrs  of  the  term  hby  grted, 

&  so  on  from  time  to  time  for  ever  hrafter  at  the  end  of  every 

yrs,  the  lessee  payg  for  every  such  renewal  at  the  time  of 

the  exon  of  the  renewed  lease  unto  the  lessor,  the  sum  of  £- 


being yrs'  clear  ground  rent,  by  way  of  fine,  togr  with  all 

arrears  of  rent,  &  executg  a  counterpt  of  every  such  renewed 
lease. 

(e)  It  seems  that  a  covenant  for  renewal  may  be  validly  entered  into  An  to 
under  a  power  requiring  the  best  rent  to  be  reserved,  provided  the  rent  covenants 
continues  to  be  the  best  rent  at  the  time  of  the  renewal  (which  if  the  lessee   for  renewal 
lays  out  money  in  building  or  improvements  would  not  be  likely) ;   and  _«jT^ 
although  the  power  only  authorizes  leases  taking  effect  in  possession  within  powers, 
a  limited  time  {G<u  Light,  Sfc.  Co.  v.  Towse,  35  Ch.  D.  519).    This  seems  to 
apply  not  only  to  the  ordinary  express  power,  but  to  the  leasing  powers  in 
Settled  Estates  Act,  1877  (but  see  Be  Famell,  33  Ch.  D.  699),  and  the 
Settled  Land  Act,  1882,  ss.  6,  7 ;  and  as  to  a  contract  to  grant  a  lease,  see 
8.  31  (1),  (iii.).    The  view  taken  in  the  former  case  was  that,  although  a 
lease  in  future  is  prohibited  by  the  power,  a  contract  to  grant  a  lease  in 
futuro  is  good  provided  the  lease  is  in  conformity  with  the  power  when  the 
time  for  granting  it  arrives  ;  but  this  is  opposed  to  Re  Famell.    The  question 
was  raised,  but  not  decided,  in  Re  Lander ^  [1892]  3  Ch.  41,  whether  there  is 
any  difference  between  a  lease  for  a  term  with  an  option  to  renew  for  a 
further  term,  and  a  lease  for  the  whole  period,  with  an  option  to  determine 
at  the  end  of  the  first  term. 

(d)  It  may  be  proper  in  some  oases  to  specify  what  notice  by  the  lessor 
of  the  intention  to  renew  is  to  be  given;  see  NichoUon  v.  Smith,  22  Ch.  D. 
640. 
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Power  of 

re-entry 

(a). 

Relief 

•g&inrt 

forfeiture. 


Frame  of 
power  of 
re-€ihtry. 


PEOVISOES. 

I.  Provd  always  &  these  psnts  are  upon  this  condon,  that  if 
the  sd  yrly  rent  hby  reserved  [yrly  or  other  rents  hby  reserved 


(a)  A  power  of  re-entry  oontained  in  a  lease  is  not  objectionable  on  the 
ground  of  remoteness,  whatever  is  the  length  of  the  lease.  It  merely 
amounts  to  a  reservation  of  part  of  the  lessor's  estate,  a  reservation  which 
is  equally  valid  whether  it  is  absolute  or  contingent.  The  power  of  ^ 
Court  to  relieve  against  forfeiture  under  a  power  of  re-entry  in  a  lesse. 
which  previously  applied  only  to  non-payment  of  rent  (as  to  which  see 
Elph.  Introd.  232),  and  a  breach  of  the  covenant  to  insure  (22  &  23 
Vict.  c.  35,  s.  4),  has  been  extended  by  the  Con  v.  Act,  1881,  s.  14  (which 
repeals  the  last-mentioned  enactment),  to  all  cases  except  (snb-s.  6)  a 
covenant  or  condition  against  assigning  or  underletting,  &c.  (see  anU,  p. 
691),  or  a  condition  for  forfeiture  on  bankruptcy  (see  Em  parte  GouLd,  18 
Q.  B.  D.  454),  or  taking  the  lessee's  interest  in  execution  (but  as  to  bank- 
ruptcy or  execution,  see  now  the  Conv.  Act,  1892  (55  &  56  Vict,  c  13),  &  2  (2) ), 
or,  in  the  case  of  a  mining  lease,  a  covenant  or  condition  for  allowing  the 
lessor  to  inspect  the  books,  weighing-machines,  &c.,  or  the  workings;  the 
lessor  being  precluded  (sub-s.  1)  from  enforcing  the  forfeiture,  unless  the 
lessee  fails,  within  a  reasonable  time  after  notice  served  on  him  by  the 
lessor,  to  remedy  the  breach,  if  capable  of  remedy,  and  to  make  reasonable 
compensation  in  money  to  the  satisfaction  of  the  lessor,  and  (sub-s.  2)  the 
Court  can  give  relief  on  such  terms  as  it  thinks  fit.  This  enactment  did  not 
apply  to  an  agreement  for  a  lease,  unless  possibly  a  right  to  specific  per- 
formance could  be  shown,  S^oain  v.  Ayre$,  21  Q.  B.  D.  289 ;  Strong  v.  Strimger,^ 
61  L.  T.  470  (see  Hood  A  Challis,  pp.  57  et  ieq.)  ;  but  see  now  the  definition 
of  "  lease  "  and  "  underlease  "  in  the  Conv.  Act,  1892,  s.  5.  An  under-lessee 
of  part  of  demised  premises  cannot  obtain  relief  under  s.  14  of  the  Coaf. 
Act,  1881,  against  forfeiture  for  breach  of  a  covenant  oontained  in  the  head- 
lease  :  Rurt  V.  Gray,  [1891]  2  Q.  B.  98.  But  the  Court  may  under  the 
Conv.  Act,  1892,  s.  4,  grant  him  relief  in  such  a  case  by  an  order  vesting 
in  him  the  whole  term  of  the  head-lease  or  any  less  term ;  Higkgate  v. 
Sewelh  [1894]  2  Q.  B.  906. 

As  to  equitable  relief  against  forfeiture,  see  Barron?  v.  Imoocs,  [1891]  1 
Q.  B.  417. 

The  power  of  re-entry  for  non-payment  of  rent  is  sometimes  expressed  to 
arise  if  the  rent  is  in  arrear,  &c.,  "  and  no  sufficient  distress  can  be  had  or 
levied  for  the  same,"  &c. ;  as  to  the  wording  in  that  case,  see  ShepKerd  v. 
Berger,  [1891]  1  Q.  B.  597. 

As  to  the  power  of  re-entry  extending  to  the  bankruptcy,  &c.,  of  the 
lessee,  see  Hodgkinson  v.  Crowe,  19  Eq.  591.  It  was  stated  in  that  case,  on 
appeal,  10  Ch.  622,  that  under  an  agreement  for  a  lease  to  contain  the  nsoal 
covenants,  &c.,  a  proviso  for  re-entry  in  the  lease  should  extend  only  to 
non-payment  of  rent,  and  not  to  breach  of  any  other  covenants.  This  was 
followed  in  Be  Anderton^  45  Ch.  D.  476,  where  Chitty,  J.,  held  that  s.  14  of 
the  Conv.  Act,  1881,  had  not  altered  the  law  on  the  ^subject,  but  suggested 
that  a  practice  of  extending  the  power  to  breach  of  any  covenant  might  in 
process  of  time  arise.    The  power,  so  extended,  is  ins^ted  in  probably  99 
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or  any  of  them],  or  any  pt  thof ,  shl  at  any  time  be  in  arrear 
or  unpd  for  twenty-one  days  after  the  same  shl  have  become 
due  (whether  any  formal  or  legal  demand  thof  shl  have  been 
made  or  not),  or  if  the  lessee  shl  at  any  time  fail  or  neglect  to 
pform  or  observe  any  of  the  covts,  condons,  or  agrmts  hrin 
contd  &  on  his  pt  to  be  pformed  &  observed,  [or  if  the  lessee, 
while  the  sd  demised  premes  or  any  pt  thof  shl  remain  vested 
in  him,  shl  become  subjt  to  the  bkptcy  laws,  or  make  any 
arrangemt  or  composon  with  his  credors,  or  if  the  assns  of  the 
lessee  being  a  coy  shl  enter  into  liquidon  whether  compulsory 
or  voluntary  (&),]  then  &  in  any  such  case  it  shl  be  Iful  for  the 
lessor,  or  any  pson  or  psons  duly  authorised  by  him  in  that 
behalf  into  or  npon  the  sd  hby  demised  premes,  or  any  pt  thof 
in  the  name  of  the  whole,  to  re-enter  (r),  &  the  sd  premes 
peaceably  to  hold  &  enjoy  thenceforth,  as  if  these  psnts  had 
not  been  made,  witht  prejudice  to  any  rt  of  action  or  remedy 
of  the  lessor,  in  respt  of  any  antecedent  breach  of  any  of  the 
covts  by  the  lessee  hinbfe  contd. 

n.  Provd  always  that  if  the  rent  hby  reserved,  or  any  pt  The  same. 
thof,  shl  be  in  arrear  for  twenty-one  days  after  the  same  shl  Short 
become  due  (whether  demanded  or  not),  or  in  the  event  of  any 
breach  of  any  of  the  covts  &  agrmts  on  the  pt  of  the  tenant 
hrin  contd,  or  of  his  becomg  subjt  to  the  bkcy  laws,  or  makg 
any  composon  or  arrangemt  with  his  credors,  the  landlord 
may  re-enter  upon  the  sd  demised  premes  (d). 

out  of  every  100  leases,  whether  for  occupation  or  buUding,  or  otherwise ; 
'and  any  objection  to  its  insertion  is  much  lessened  by  the  powers  now 
possessed  by  the  Ck>iirt  of  relieTin^  against  forfeiture,  see  37  Sol.  J.  Ill, 
where  the  subject  is  discussed.  As  to  the  importance  of  extending  the 
proviso  to  the  breach  of  negative  covenants,  see  Hyde  v.  Warden,  3  Ex.  D. 
72 ;  JBvans  v.  Davi$,  10  Ch.  D.  747  ;  West  v.  Dodd,  L.  E.  5  Q.  B.  460.  A 
power  of  re-entry  on  the  bankruptcy  of  the  lessee,  his  executors,  adminis- 
trators, or  assigns,  does  not  apply  where  the  lessee  has  assigned  the  lease 
before  his  bankruptcy.  Smith  v.  Gronow,  [1891]  2  Q.  B.  394. 

The  variations  required  for  a  lease  to  a  company  can  readily  be  made 
from  this  form ;  see  Leases,  Miscellaneous. 

(6)  See  Wetley  Brick  and  Pottery  Co.,  30  W.  R.  445. 

(c)  The  words  often  inserted  authorising  the  lessor  to  effect  a  forcible  As  to 
entry  and  eject  the  lessee  are  omitted,  as  such  an  authority  cannot  lawfully  authorising 
be  given  (Edwick  v.  Hawkea,  18  Ch.  D.  199 ;  and  see  Beddall  v.  Maitland,  17   Jnfa-"'*^^* 
Ch.  D.  174) ;  and  it  seems  that  the  power  would  not  be  good  even  to  the 

extent  of  authoiizing  an  unopposed  entry  by  breaking  open  doors  and 
windows. 

(d)  The  form  might  as  an  alternative  piovide  that  in  the  events  specified.  Another 
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PrOTlBO  to 
follow 
power  of 
reentry  in 
lease  of 
several 
houses  at 
separate 
rents. 


ProTiso 

ezclading 
liability  of 
lessee  after 
assign- 
ment (a). 


That  rent 
shall  be 
suspended 
in  case  of 
fire  in 
default  cf 
lessor  re- 
building. 


form  of 
power  of 
re-entry. 


III.  Provd  also  &  it  is  hbj  agrd,  that  the  non-paymt  of  the 
rent  hby  reserved,  or  the  breach  of  any  of  the  covts  or  condons 
hrin  contd  in  respt  of  any  one  of  the  sd  messes,  shl  not 
authorize  the  re-entry  of  the  lessor  into  or  upon  the  otliers  of 
the  sd  messes,  or  any  of  them,  but  only  into  or  upon  the 
parlar  messe  in  respt  whof  such  breach  shl  have  happened,  it 
being  the  intention  that  each  of  the  sd  messes  hby  demised 
shl  be  held  durg  the  sd  term  hby  grted  septely  from  &  inde- 
pendently of  the  others  thof ,  &  shl  not  be  affected  by  any  non- 
paymt  of  rent  or  breach  of  any  covt  or  condon  in  respt  of  any 
others  or  other  of  the  sd  messes. 

IV.  Pbovd  always  &  it  is  hby  agrd  that  the  lessee,  his  exs  & 
ads,  shl  not  be  liable  to  the  paymt  of  the  rent  hby  reserved, 
or  to  the  pformce  of  any  of  the  covts  or  condons  hinbfe  contd 
any  longer  than  he  or  they  shl  continue  to  hold  this  psnt 
lease,  if  he  or  they  shl  have  assned  the  same  to  some 
responsible  pson  or  psons  or  Co,  &  notice  in  writg  of  such 
assnmt  shl  have  been  given  to  the  lessor,  to  whom  an  att^ted 
copy  thof  shl  also,  if  required,  be  supplied  at  the  cost  of  the 
lessee,  his  exs  or  ads. 

V.  Provd  that  in  case  the  sd  messe,  bldgs,  &  premes,  or  any 
pt  thof,  shl  at  any  time  be  destroyed  or  so  damaged  by  fire, 
explosion,  or  any  other  means  as  to  be  unfit  for  occnpon  or 
use,  &  shl  not  be  rebuilt  or  reinstated  by  the  lessor  within 
three  calr  months  after  the  occurrce  of  such  fire,  then  &  in 
such  case  (unless  the  insce  of  the  premes  shl  have  been  for- 
feited by  the  act  or  default  of  the  lessee)  the  rents  hby 
reserved,  or  a  fair  &  just  proportion  thof,  accdg  to  the  nature 
&  extent  of  the  damage  sustained,  shl  from  &  after  the  expiron 
of  such  three  months,  &  until  the  premes  shl  have  been  rebuilt 
or  reinstated  &  made  fit  for  occupon  or  use,  be  suspended  & 
cease  to  be  payable,  &  in  case  of  dispute  as  to  the  proportion 


'*  the  landlord  may  determine  the  tenancy  hby  created  by 
givg  to  the  tenant  seven  days'  notice  in  writg  to  that  effect, 
&  may  after  the  expiron  of  such  notice  resume  posson  of  the 
premes  &  remove  thfrom  all  ppty  belongg  to  the  tenant  & 
relet  the  same  witht  any  process  of  law  or  further  authority  in 
that  behalf." 

(a)  A  clause  of  this  kind  is  of  course  very  exceptional. 
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or  period  of  such  abatemt  the  same  shl  be  refd  to  arbitron 
psuant  to  the  proven  in  that  behalf  hinafter  contd,  such 
abatemt  to  be  in  full  for  all  claim  for  damages  by  the  lessee 
agst  the  lessor  (b). 

VI.  Pbovd  always  &  it  is  hby  agrd  that  if  any  pt  of  the  sd  Power  of 
[furniture]  rent  shl  be  in  arrear  for  twenty-one  days,  whether    ^*'^"®^^^' 
legally  demanded  or  not,  it  shl  be  Iful  for  the  lessor  into  & 

upon  the  sd &  premes  or  any  pt  thof  to  enter  &  distrain, 

&  the  distress  or  distresses  then  &  there  found  to  dispose  of  in 
due  course  of  law,  &  to  apply  the  produce  thof  in  or  towards 

paymt  of  the  sd  yrly  rent  of  £ so  in  arrear,  &  all  costs, 

chges,  &  expses  occasd  by  the  non-paymt  thof. 

VII.  Pbovd  always  &  it  is  hby  agrd  that  it  shl  be  Iful  for  the  Clause 
lessee  to  pay  the  rent  hby  reserved  to  the  superior  landlord,  under"*^ 
whose  rects  for  such  yrly  rent  when  pduced  &  delivered  up  to  ie*«ee  to 
the  lessor  shl  be  in  full  satisfon  &  dischge  of  so  much  of  the  to  superior 
rent  hby  reserved  as  in  such  rects  shl  be  expd  to  be  reced  by  i*»i<iio'^- 
the  superior  landlord. 

VIII.  Pbovd  always  &  it  is  hby  agrd  that  if  the  lessee  shl  be  Power  to 
desirous  of  determing  this  psnt  lease  at  the  expiron  of  the  d^*l^rnane 

(6)  That  in  the  absence  of  such  a  provision  the  tenant  would  be  liable 
for  the  rent,  see  Manchester,  Sfc.  Co.  v.  Carr,  5  C.  P.  D.  507.  Power  is  some- 
times  given  to  one  or  both  parties  to  determine  the  lease  in  case  of  total 
destruction  ;  the  f oUowing  may  be  added  for  this  purpose :  * '  Provd  always   Power  to 

that  in  case  the  sd  messe,  bldgs  &  premes  shl  be  destroyed  by  f^^*^® 
fire  or  orwise  aa  af sd  so  as  to  be  wholly  unfit  for  occupon  or  case  of 
use,  this  psent  lease  may  at  the  option  of  eir  the  lessor  or  ^JJjJ.^'on 

lessee  (such  option  to  be  decld  in  writg  within days  after 

Buch  destron),  be  determined,  the  lessee  in  that  event  payg 
the  rent  hby  reserved  up  to  such  determinon." 

(c)  This  is  probably  not  affected  by  the  BiUs  of  Sale  Acts,  1878  and  1882. 
Sometimes  the  common  law  power  of  distress  is  extended  by  providing  : — 

''  that  the  power  of  the  lessor  to  distrain  upon  the  sd  demised  Extension 

premes  for  rent  in  arrear  shl  extend  to  &  include  any  tenant's  ^^  Sbtrwa 

fixtures  or  fittings  not  orwise  by  law  distrainable  wch  may 

from  time  to  time  be  thron."  See  Smith's  L.  C,  p.  469,  note.  As  to 
t'ae  statutory  restrictions  on  the  right  of  distress,  see  above,  p.  683,  note. 

(d)  This  may  be  inserted  under  an  ordinary  leasing  power ;  Edtoards  v. 
Millhank,  4  Dr.  606;  and  see  Re  Lander,  [1892]  3  Ch.  41,  ante,  p.  G97, 
note  (c). 

A  power  enabling  the  lessee's  executors  to  determine  the  lease  at  the  end 
of  tluree  months  from  his  death  is  sometimes  desirable. 
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jrs  of  the  term  hby  grted,  &  of  Bueh  his 
—  calr  months'  previous  notice  in  writg  to 


Power  to 
lessor  to 
determine 
lease. 


Power  to 
either 
lessor  or 
lessee  to 
determine 
lease. 


The  same. 

Short 
form. 


first or  — 

desire  shl  give  - 
the  lessor,  or  leave  the  same  at  or  send  the  same  by  registered 
Ire  to  his  usual  or  last  known  place  of  abode  in  England  (a), 
&  shl  pay  all  the  rent,  &  pform  &  observe  all  the  covts  hinbfe 
reserved  &  contd,  &  on  the  pt  of  the  lessee  to  be  pd,  pfonned 
&  observed   up  to  such  determinon,  then  &  in  such  case, 

immedly  after  the  expiron  of  the  sd  term  of or yrs, 

as  the  case  may  be,  this  psnt  lease  &  everythg  hrin  contd 
shl  cease  &  be  void  [witht  prejudice  to  any  claim  by  the  lessee 
agst  the  lessor  in  respt  of  any  antecedent  breach  of  any  covt 
or  Condon  hrin  contd  (i)]. 

IX.  Pbovd  always  &  it  is  hby  agrd  that  if  the  lessor  shl  be 
desirous  of  determing  this  psnt  lease  at  the  expiron  of  the  first 

or yrs  of  the  term  hby  grted,  &  of  such  his  desire 

shl  give  calr  months*  previous  notice  in  writg  to  the 

lessee,  or  leave  the  same  for  him  on  any  pt  of  the  demised 
preme8(a),  then  &  in  such  case,  immedly  after  the  expiron  of 

the  first or yrs  of  the  term  hby  grted,  as  the  case 

may  be,  this  psnt  lease  &  everythg  hrin  contd  shl  cease  &  be 
void  witht  prejudice  to  any  claim  by  eir  pty  agst  the  other  in 
respt  of  any  antecedent  breach  of  any  covt  or  condon  hrin 
contd. 

X.  Pbovd  always  &  it  is  hby  agrd  that,  &c.,  continue  <a  in 
form  vin.  down  to  "  determinon,"  or  if  the  lessor,  &c.,  continue 
as  inform  ix.  down  to  **  the  demised  premes,"  then  &  in  eir  of 

the  sd  cases  immedly  after  the  expiron  of  the  sd  term  of 

yrs  or yrs,  as  the  case  may  be,  this  psnt  demise  &  every- 
thg hrin  contd  shl  cease  &  be  void,  but  witht  prejudice,  if 
these  psnts  shl  be  determined  by  notice  on  the  pt  of  the  lessee, 
to  any  claim  by  the  lessee,  &c.,  as  in  form  vin.,  &  if  these  psnts 
shl  be  determined  by  notice  on  the  pt  of  the  lessor  to  any 
claim  by  eir  pty,  &c.,  ds  inform  ix. 

XI.  Provd  always  that  the  tenancy  hby  created  shl  be 


(a)  Provision  as  to  the  mode  of  serving  notices  whether  on  the  lessor  or 
lessee  is  desirable,  see  Hogg  v.  Brooks,  15  Q.  B.  D.256.  Sometimes  a  general 
clause  for  this  purpose  is  inserted.     See  form  infra,  p.  704. 

(6)  The  words  in  this  bracket  will  be  inserted  if  there  are  any  oovenaiits 
by  the  lessor  other  than  for  quiet  enjoyment. 
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determinable  at  the  end  of  the  first or yrs  [at  any 

time]  by  eir  pty  on  givg  to  the  other  pty calr  months' 

previous  notice  in  writg  [expirg  at  any  period  of  the  yr]. 

XII.  Pbovd  alwats  &  it  is  hby  agrd  that  the  lessor  shl  be  Power  to 
entled,  on  givg  written  notice  of  his  intention  in  that  behalf  to  p^Jww 
the  lessee  at  least  one  calr  month  bfe  the  determinon  of  this  machineir 
psnt  demise,  or  within  one  week  after  the  determinon  thof  by  lease  (d). 
re-entry,  to  pchase  from  the  lessee  any  addl  machy,  or  effects 
of  the  nature  of  the  machy  or  effects  descd  in  the  schdle  hto, 
wch  may  durg  this  demise  be  put  up  or  erected  in  or  upon  the 
sd  premes  by  the  lessee,  at  a  valuon,  to  be  made  by  two  psons, 
one  to  be  appted  by  each  pty  or  their  umpire.     And  in  case 
the  lessor  shl  not  so  agree  to  pchase  the  same,  it  shl  be  Iful  for 
the  lessee  to  remove  the  same  at  the  expiron  of  this  demise, 
or  within  a  reasble  time  thrafter  (e). 

xin.  Pbovd  always  &  it  is  hby  agrd  that  if  the  lessee  shl  bfe  Power  to 

the day  of  give  to  the  lessor,  or  leave  at  his  last  ^Jl^^^ 

known  place  of  abode  in  England  six  calr  months'  notice  (g)  of  the  free- 
the  desire  of  the  lessee  to  pchase  the  fee  simple  of  the  premes    ^ 
hby  demised,  then  the  lessor  shl,  on  the  expiron  of  such  notice. 


(d)  See  also  Lbasbs^  Mining.  As  to  the  rights  in  respect  of  fixtures  in 
case  of  the  tenant's  bankruptcy,  see  Ex  p,  Oould,  13  Q.  B.  D.  454 ;  Re  Moser, 
a».  738. 

(e)  As  to  the  right  of  a  lessee  to  remove  fixtures  belonging  to  him  after 
giving  up  possession,  see  Woodfall,  L.  &  T.  p.  678  et  seq. 

(/)  The  benefit  of  the  option  of  purchase  if  not  exercised  by  the  lessee  in  As  to 
his  lifetime  goes  with'  the  lease  to  his  personal  representatives  and  not  to  option  of 
his  heir.  Be  Adame,  24  Ch.  D.  199 ;  27  Ch.  D.  394.    On  the  other  hand,  the  purchase, 
exercise  of  the  option  after  the  death  of  the  lessor  has  been  held  as  between 
his  real  and  personal  representatives  to  operate  retrospectively,  so  that  the 
purchase-money  is  part  of  his  personal  estate,  Lawes  v.  Bennett,  1  Cox,  167 ; 
Be  Itaaee,  [1894]  3  Ch.  506 ;  Be  Pyle,  [1895]  1  Ch.  724.    An  option  of  pur- 
chase in  a  lease  (however  unrestricted  as  to  time),  is  apparently  not  open 
to  objection  on  the  score  of  perpetuity,  see  London  Sf  8,  W.  Bail.  Co.  v.  Oomm, 
20  Ch.  D.  562,  at  p.  579 ;  see  39  Sol.  J.  618.    The  option  of  purchase  does 
not  make  the  lease  liable  to  any  extra  stamp  dnty,Worthington  y.  Warrington, 
5  C.  B.  685. 

Trustees  in  the  absence  of  express  power,  and  executors  and  administrators.  Power  of 
cannot  lease  with  an  option  of  purchase.  Oceanic,  S^c.  Co.  v.  Sutherherry,  16  limited 
Ch.  D.  286 ;  and  a  tenant  for  life  or  other  donee  of  an  ordinary  leasing  owners  to 
power  is  under  the  same  disability ;  but  in  the  case  of  building  leases  or  ^^^* 
agreements  therefor  under  the  Settled  Land  Act,  1882,  this  is  now  authorised 
under  certain  restrictions  by  the  Settled  Land  Act,  1889  (52  &  53  Vict.  c.  36). 

(g)  As  to  the  notice,  see  Biddell  v.  Dumfofd,  W.  N.  1893,  p.  30. 
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ProriBion 
aa  to 
notices  to 
leasee  or 
lessor  (a). 


Arbitra- 
tion cUnae 


Costs  of 
agreement, 


&  upon  paymt  of  the  sum  of  £ ,  togr  with  intt  thronatihe 

rate  of p.c.  p.a.  from  the  expiron  of  such  notice  till  the 

complon  of  the  pchase,  &  of  all  rent  hby  reserved  up  to  such 
expiron,  assure  the  sd  premes  unto  the  lessee  for  an  este  in  fee 
simple  in  posson,  free  from  incumbces,  except,  &c.  Provd 
also  that  the  title  of  the  lessor  to  the  premes  havg  been 
already  investigated  &  approved  of  by  the  lessee  shl  be  deemed 
to  be  accepted  by  him  up  to  the  date  of  these  psnts. 

XIV.  Provd  always  &  it  is  hby  agrd  that  any  demand  of 
paymt  or  notice  requirg  to  be  made  upon  or  given  to  the  lessee 
shl  be  well  &  sufftly  made  or  given  if  sent  by  the  lessor  throngh 
the  post  by  registered  Ire  addressed  to  the  lessee  at  the  sd 
demised  premes  or  left  for  him  at  the  sd  premes  &  that  any 
notice  requirg  to  be  given  to  the  lessor  shl  be  well  &  sufftly 
given  if  sent  by  the  lessee  through  the  post  by  registered  be 
addressed  to  the  lessor  at  his  usual  or  last  known  place  of 
abode  or  business  or  left  for  him  at  such  place.  And  that  any 
demand  or  notice  sent  by  post  in  eir  case  shl  be  assumed  to 
have  been  delivered  in  the  usual  course  of  post. 

XV.  And  it  is  hby  decld  that  if  at  any  time  hrafter  any  dis- 
pute, doubt,  or  question  shl  arise  betn  the  lessor  &  the  lessee, 
touchg  the  constron,  meang,  or  effect  of  these  psnts,  or  any 
clause  or  thing  hrin  contd,  or  their  respive  rts  or  liabilities 
under  these  psnts  or  orwise  in  relon  to  the  premes,  [or  in  case 
any  valuon  shl  require  to  be  made  under  the  provons  hinbfe 
contd,]  then  every  such  dispute,  doubt,  question,  [estimate,  or 
valuon,]  shl  be  refd  to  the  arbitron  or  decision  of  two  in- 
different psons,  one  to  be  appted  by  each  pty,  &  these  psnts  shl 
be  deemed  to  be  a  submission  to  arbitron  within  the  Arbitron 
Act,  1889,  or  any  statutory  modifon  or  re-enactmt  thof  for  the 
time  being  in  force. 

XM.  The  costs  &  expses  of  &  incidental  to  the  preparon  & 
exon  of  this  agrmt  &  of  the  [every]  lease  &  counterpt  to  be 
exted  psuaut  thto,  shl  be  pd  by  the  lessee  [&  lessor  in  eql 
shares,  or,  "  accdg  to  the  scale  chge."] 


(a)  See  p.  702,  note  (a). 

(6)  See  the  Arbitration  Act,  1889  (52  &  53  Vict.  c.  49),  and  mpro,  Abbi- 
TRATiON.  As  to  the  scope  of  an  arbitration  chtnse  in  a  lease,  see  Tunock 
▼.  SartoriM,  43  Ch.  D.  150. 


PRELIMINARY  NOTE.  705 


PEELIMINABT  NOTE. 

It  may  be  convenient  here  to  mention  some  powers  of  leasing  possessed  Leasing 

by  limited  owners.    As  regards  settled  estates,  a  tenant  in  tail  can  grant  a  powers  of 

lease  of  any  natnre  by  deed  enrolled  tinder  the  Fines  and  Becoveries  Aotj  "°^^^ 

owners. 
3  &  4  Wm.  IV.  c.  74  (see  s.  21)«  and  can  under  s.  41  grant  without  enrolment 

a  lease  for  not  exceeding  21  years,  where  the  rent  is  not  less  than  five-sixths      ^!^ 
of  the  rack-rent;  and  a  tenant  for  life  or  pur  autre  vie  can,  under  the 
Settled  Estates  Act,  1877,  40  &  41  Vict.  c.  18,  ss.  46, 47, 48, 54  (but  see  s.  57,  |^J^^ 
and  as  to  copyholds,  s.  56),  grant  leases,  except  of  the  principal  mansion-  j^qi  1877. 
house,  &c.,  for  any  term  not  exceeding  21  years  at  rack  rent,  and  subject  to 
other  ordinary  restrictions.    The  powers  given  by  the  last-mentioned  enact- 
ment can  by  s.  49  be  exercised  on  behalf  of  an  infant,  lunatic,  or  bankrupt 
tenant  for  life,  &c.,  by  his  guardian,  committee,  or  trustee  respectively ;  as 
to  married  women,  see  ss.  50 — 52.    See  also  as  to  the  exerciBC  of  leasing 
powers  vested  in  lunatics,  the  Lunacy  Act,  1890,  63  Vict.  c.  5,  ss.  120  (h), 
122, 124 ;  and  as  to  fines,  s.  123  (2) ;  as  to  lunatics  not  so  found,  see  s.  116 
(2,  8).    Other  leases  of  settled  estates  can  be  granted  with  the  sanction  of 
the  Court  under  the  Settled  Estates  Act,  1877,  and  in  the  case  of  an  infant 
tenant  in  fee  or  in  tail  under  11  Geo.  IV.  k  1  Wm.  IV.  c.  65,  s.  17  (referred 
to  below).    Questions  have  arisen  under  the  Settled  Estates  Acts  as  to  what 
is  a  sufficient  title  to  the  possession  or  receipt  of  the  rents  to  bring  a  case 
within  the  Acts ;  see  Taylor  v.  Taylor,  20  Eq.  297 ;  In  re  Bendy,  4  Ch.  D. 
879;   Vine  v.  RaUigli,  24  Ch.  D.  288;  and  as  to  the  effect  of  the  usual 
minority  clause  in  the  case  of  an  infant,  see  4  Dav.  414,  note  (but  the  effect 
of  the  minority  clause  in  the  Con  v.  Act,  1881,  s.  42,  might  be  different).   But 
all  the  above-mentioned  enactments  relative  to  settled  estates  are  practically, 
to  a  great  extent  (save  as  regards  the  unlimited  power  of  a  tenant  in  ta^ 
under  s.  21  of  the  Fines  and  Recoveries  Act),  superseded  by  the  Settled  Settled 
Land  Act,  1882,  45  &  46  Vict.  c.  38,  which  applies  to  all  settlements  and  Land  Acts. 
agreements  for  settlements  by  deed,  will  or  otherwise,  existing  as  well  as 
future,  of  lands  of  any  tenure  (s.  2)  ;  as  to  settlements  by  way  of  trust  for 
sale,  see  s.  63  as  amended  by  the  Act  of  1884, 47  &  48  Vict.  c.  18,  s.  7,  above, 
p.  466,  note.    By  the  Act  of  1882,  tenants  for  life  as  defined  by  s.  2  (5,  6,  7), 
and  tenants  in  tail  and  other  limited  owners  as  defined  by  s.  58,  are  invested 
with  very  large  powers  of  leasiUg,  with  or  without  fine  (ss.  6 — 13, 16, 17,  20, 
81),  subject  to  the  restriction  as  to  the  principal  mansion-house  and  land 
usually  held  with  it  imposed  by  the  Amendment  Act  of  1890,  53  &  54  Vict, 
c.  69,  s.  10,  substituted  for  s.  15  of  the  Act  of  1882,  above,  p.  460 ;  fines  being 
payable  to  the  trustees  to  be  dealt  with  as  capital  (see  the  Act  of  1884,  s.  4). 
See  also  the  Amendment  Act  of  1889  (52  &  53  Vict.  c.  36),  enabling  an  option 
of  purchase  to  be  given  to  the  lessee.    As  to  leases  for  erection  of  artisans' 
dwellings,  see  S.  L.  Act,  1890,  s.  18,  and  53  &  54  Vict.  c.  70,  repealing,  and 
by  section  74  re-enacting  48  &  49  Vict.  c.  72,  s.  11  (1).    As  to  leases  to  a 
County  Council,  see  55  &  56  Vict.  c.  31,  ss.  12, 13.    As  to  giving  notice  of 
the  intended  lease  to  the  trustees,  see  the  Act  of  1882,  s.  45,  as  amended  by 
the  Act  of  1884,  s.  5,  and  as  to  leases  for  twenty-one  years  or  less  by  the 
8.  L.  Act,  1890,  s.  7,  above,  p.  465.    As  to  who  are  trustees  of  the  settle- 
ment for  the  puiposes  of  the  S.  L.  Acts,  see  the  Act  of  1882,  s.  2  (8),  and  the 
Act  of  1890,  s.  16,  and  the  query,  supra,  p.  468,  note,  as  to  whether  the  latter 
danse  applies  to  leases.    See  also  the  Act  of  1882,  ss.  50,  53,  54,  and  the 
saving  clauses  (ss.  56,  57),  as  to  the  powers  contained  in  the  settlement. 

K.E. — ^VOL.   I.  Z   Z 
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InfantB. 


Married 

women. 

Harried 

Women's 

Property 

Act,  1882. 


Lunatics. 


Bectoror 
Ticar. 


The  poirers  of  the  Act  are  exercisable  in  the  caee  of  an  infant  tenant  for 
life,  &c.,  by  the  tmstees  (a.  60) ;  in  the  case  of  a  lunatic  by  the  committee 
under  an  order  in  lunacy  (a.  62),  see  also  the  references  above  to  the  Lunacy 
Act,  1890 ;  and  in  the  case  of  a  married  woman  by  her  alone  if  entitled  for 
her  separate  use,  otherwise  by  her  and  her  husband  together  (s.  61).  See 
further  as  to  the  provisions  of  the  Act  generally,  above,  pp.  456  to  467,  note. 
As  to  the  effect  of  the  Act  where  there  is  an  express  leasing  power,  see  Be 
Duke  of  NewcoBtU,  24  Ch.  D.  129. 

As  regards  unsettled  estates  of  an  infant,  a  lease  granted  by  the  infant 
himself  is  voidable  at  his  election  on  his  coming  of  age.  Leases  of  an 
infant's  fee  simple  or  leasehold  lands  may  be  granted  with  the  sanction  of 
the  Court  under  11  Geo.  IV.  &  1  Wm.  lY.  c  65,  s.  17  (as  to  which  see  la  re 
Clarh,  1  Ch.  292 ;  Be  Lete^ford,  2  Ch.  D.  719 ;  Be  Griffith,  29  Ch.  D.  248) ;  or 
under  the  Settled  Estates  Act,  1877,  as  extended  by  the  Conv.  Aot»  1881, 
s.  41  (which  does  not  seem  to  apply  to  copyholds  or  to  leaseholds  free  from 
rent),  even  though  the  infant  be  only  contingently  entitled ;  Re  Spam/yB, 
[1892]  1  Ch.  412.  Leases  of  such  estates  may  also  be  granted  by  the 
guardian  under  the  Settled  Estates  Act,  1877,  s.  46,  as  extended  by  the  last- 
mentioned  enactment  (see  Hood  &  Challis,  100,  note) ;  as  to  the  case  of  the 
guardian  being  a  lunatic,  see  the  Lunacy  Act,  1890,  a.  128.  These  enact- 
ments as  to  infants  may  be  superseded  by  the  larger  powers  of  the  Settled 
Land  Act,  1882,  which  is  by  s.  59  extended  to  unsettled  land  of  any  tenure 
vested  in  an  infant ;  but  if  there  are  no  trustees  the  powers  of  that  section 
could  not  be  exercised  without  going  to  the  Court  under  s.  60.  Even  where 
an  adequate  leasing  power  exists  without  recourse  to  the  Settled  Land  Act, 
1882,  it  will  often  be  better  to  grant  the  lease  under  the  Act,  having  regard 
to  s.  56,  and  in  order  to  take  advantage  of  its  beneficial  provisions  (see 
especially  s.  54). 

As  regards  the  estates  of  married  women  which  are  not  in  settlement,  by 
the  Married  Women's  Property  Act,  1882, 46  &  46  Vict.  c.  75  (ss.  1  and  2),  a 
woman  married  after  the  commencement  of  the  Act  is  enabled  to  dispose  of 
her  property  whensoever  acquired,  and  to  contract,  so  as  to  bind  her  separate 
estate,  subject  to  any  settlement  or  restraint  on  anticipation  (s.  19) ;  and  a 
woman  married  before  the  Act  has  the  same  power  as  to  propettj  her  title 
to  which  accrues  after  the  Act  (ss.  1, 5).  In  these  cases,  therefore,  a  married 
woman  has  the  same  power  of  granting  leases  as  if  she  were  immarried ;  bat 
women  married  before  the  commencement  of  the  Act  remain  under  the  old 
disability  as  to  their  then  existing  property :  as  to  the  power  to  grant  leases 
in  the  case  where  the  property  is  not  given  to  the  wife  for  her  separate  use, 
see  s.  46  of  the  Settled  Estates  Act»  1877  (referred  to  above),  enabling  a 
husband  to  grant  leases  of  his  wife's  lands.  As  to  the  powers  of  a  married 
woman  where  the  estate  is  in  settlement,  see  above. 

A  lunatic's  estate  may  be  let  from  year  to  year  at  the  discretion  of  the 
committee,  who  may  also  grant  leases,  but  only  under  an  order  of  the  Jndge 
in  Lunacy,  see  Lunacy  Act,  1690,  53  Vict.  c.  5,  ss.  120  and  122,  and  as  to 
execution  of  a  lease  by  the  committee,  s.  124,  and  Laiorie  v.  Leee,  7  App.  Ca. 
19 ;  as  to  lunatics  not  so  found,  see  s.  116  (2) ;  In  re  8aU,  [1896]  1  Ch.  117. 

A  rector  or  vicar  may,  with  the  consent  of  the  patron  and  ordinaiy.  Ox 
Lit.  44a,  grant  a  lease  for  a  term  not  exceeding  twenty-one  years,  or  three 
lives,  reserving  the  accustomed  rent  or  more,  under  13  Eliz.  c.  10,  and  may 
under  certain  restrictions,  grant  farming  leases  with  the  consent  of  the 
bishop  and  patron  for  fourteen  years,  and  in  some  cases,  for  twenty  yeais, 
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under  5  ft  6  Vict.  c.  27,  subject  to  the  restrictions  imposed  by  24  &  25  Vict, 
c.  105,  SB.  1  and  2,  and  25  &  26  Vict.  o.  52,  s.  1. 

Most  ecclesiastical  corporations,  including  rectors  and  vicars,  may,  under  Boclesiai- 
the  Ecclesiastical  Leasing  Act,  1842,  6  &  6  Vict.  c.  108,  as  extended  by  the  tical  oor- 
Act  of  1858,  21  &  22  Vict.  c.  57,  with  the  consents  therein  mentioned  and  the  Po^^ons. 
approval  of  the  Ecclesiastical  Commissioners,  grant  leases  for  any  terms, 
and  in  any  manner  with  or  without  a  premium.    See  further  as  to  leases  by 
Ecclesiastical  Corporations,  Woodfall's  Landlord  and  Tenant,  Fhillimore's 
Eoclesiastical  Law,  p.  1321. 

As  to  the  power  of  trustees  of  a  charity  to  make  a  lease,  see  16  &  17  Vict.  Charitable 
c.  137,  ss.  21,  26;  18  &  19  Vict.  c.  124,  ss.  20,  88,  30,  and  as  to  the  execution  oprpora- 
of  leases  where  the  legal  estate  is  in  the  Official  Trustee  of  Charity  Lands^  tionB. 
see  18  ft  10  Vict.  c.  124,  s.  16 ;  23  ft  24  Vict.  c.  186,  s.  16. 

As  to  leases  by  the  Universities  of  Oxford,  Cambridge,  and  Durham,  and  UniTerri- 
the  Colleges  in  those  Universities,  and  the  Colleges  of  Winchester  and  Eton,  ties,  ftc 
see  the  Universities  and  College  Estates  Acts,  1858, 1860, 21  ft  22  Vict.  o.  44 ; 
23  ft  24  Vict.  c.  50. 

As  to  leases  by  Municipal  Corporations,  see  Municipal  Corporations  Act,  Municipal 
1882, 45  ft  46  Vict.  c.  50,  s.  108  ;  and  as  to  leases  for  working  men's  dwellings,  corpors- 
s.  Ill,  and  schedule  viii.,  forms  N.  ft  O.  **®'"' 

As  to  leases  by  corporations  generally  for  erection  of  artisans'  dwellings, 
see  Settled  Land  Act,  1800,  s.  18,  and  53  ft  54  Vict.  c.  70,  s.  74  (2),  which  by 
s.  102  repeals  48  ft  40  Vict.  c.  72,  s.  11  (2). 

As  to  the  general  leasing  powers  of  trustees,  apart  from  powers  given  by  Tmstees 
the  instrument  or  by  statute,  see  Lewin  on  Trusts,  p.  670 ;  Re  Shaw't  Trtuts,  and 
12  £q.  121;  and  as  to  the  general  powers  of  executors  and  administrators  to  ^^ocatora. 
grant  underleases,  see  Williams  on  Executors,  pp.  808  ei  seq. ;  Oceanic  Steam 
Navigation  Co.  v.  Sviherberry,  16  Ch.  D.  236. 

The  trustees  of  a  charity  may  (subject  to  the  restrictions  imposed  by  the  Trustees 
Charitable  Trusts  Act,  1855,  18  ft  10  Vict.  c.  124,  s.  20),  grant  any  lease  of  charity, 
which  they  are  expressly  empowered  to  grant  by  the  instrument  creating 
the  trust,  or  which  is  beneficial  to  the  charity ;  as  to  the  nature  of  the  leases 
which  they  may  grant  in  the  absence  of  an  express  power,  see  Lewin  on 
Trusts,  pp.  507 — 602.  A  lease  granted  by  them  without  the  sanction  of  the 
Charity  Commissioners,  for  a  term  for  which  under  s.  20  such  sanction  is 
necessary,  is  absolutely  void ;  Bishop  of  Bangor  v.  Parry,  [1801]  2  Q.  B.  277. 
They  may  also,  with  the  consent  of  the  Charity  Commissioners,  grant 
building,  improving,  or  mining  leases,  under  the  Charitable  Trusts  Act, 
1853, 16  ft  17  Vict.  c.  137,  s.  21 ;  see  also  s.  26,  and  the  Amendment  Act, 
1855, 18  ft  10  Vict.  c.  124,  s.  38.  Under  the  last-mentioned  Act,  s.  30,  all 
leasee  granted  by  the  trustees,  pursuant  to  a  scheme  approved  by  the  Board, 
are  valid ;  see  also  s.  16,  and  the  Amendment  Act  of  1860,  32  ft  33  Vict. 
c.  110,  s.  12,  enabling  a  majority  of  the  trustees  to  grant  leases  of  lands 
vested  in  them,  or  the  official  trustee  of  charity  lands. 

Leases  of  land  of  any  tenure  which  is  in  mortgage  may  by  the  Conv.  Act,   Mortgagor 
1881,  s.  18,  be  granted  by  the  mortgagor  or  mortgagee  when  respectively  in   and 
possession,  unless  the  statutory  power  is  excluded  by  the  mortgage :  the   mortgagee, 
leases  authorised  being  ordinary  leases  for  twenty-one  years,  or  building 
leases  for  ninety-nine  years,  at  the  best  rent  and  subject  to  the  ordinary 
restrictions.     See  Municipal,  Sfc,  Society  v.  Smith,  22  Q.  B.  D.  70. 

Ab  to  the  power  of  limited  owners  to  grant  agp-icultural  leases,  see  14  ft  15   Agricul- 

Vict.  0.  25,  8. 1,  and  as  to  leases  by  limited  owners  to  County  Councils,  the   tural 

n  leases. 
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SnuOl  Holdings  Act,  1892,  56  &  56  Viot.  c  81,  as.  12,  13,  extending  the 
provisione  of  the  Settled  Land  Act,  1882. 
DiMUimer        Ab  to  the  disolaimer  of  leasee  in  bankznptcy,  see  the  Bankraptcy  Act,  1883» 
of  leaMB.       g.  55^  ^  amended  by  the  fiankruptoy  Act,  1880,  a.  13 ;  Tote-Lee  &  Wace, 
pp.  455,  9t  itq.  I  Elphin.  Introd.  175. 

As  to  the  position  of  a  person  holding  an  underlease  or  agreement  for 
one  in  the  event  of  the  disclaimer  of  the  head  lease  by  the  lessee's  trustee 
in  bankraptcy,  see  the  Bankraptcy  Act,  1883,  s.  55,  as  amended  by  tlie 
Bankrupted  Act,  1890,  s.  13 ;  Be  Cock,  20  Q.  B.D.  343;  BeFinUy,  21  Q.B.D. 
475 ;  Be  MorgtM,  22  Q.  B.  D.  592;  Be  Smith,  25  Q.  B.  D.  586  (all  cases  of 
sab-lease  by  way  of  mortgage) ;  Tate-Lee  &  Waoe,  p.  461. 
Stamp.  As  to  the  stamp  duty  on  leases  &  agreements  for  Issues,  see  the  Stamp 

Act,  1891,  ss.  75-78 ;  and  schedule,  Lbasb. 


PRECEDENTS. 


PKTC.  I. 


Parcels. 
Term. 


AGREEMENT  for  Tenancy  of  House  in  a  town  from  Ybab  to 
Year.  Short  form.  Variation  where  the  Tenant  has  the 
Option  to  take  a  repairing  Lease. 

Parties.  AGRMT  made  this  day  of  ,  Bbtn  A.,  of,  4^., 

hinafter  called  the  landlord,  of  the  one  pt,  &  B.,  of,  &c.,  bin- 

Agreement    Q-ftor  called  the  tenant,  of  the  other  pt,  whby  the  landlobd 

to  let         agrees  to  let  (a),  &  the  tenant  agrees  to  take  The  Housb 

situate  &  being  No. ,  in  street, ,  in  the  cty  of 

,  with  the  appurts  from  the day  of  next,  from 

Rent.         yr  to  yr  (b)  At  the  yrly  rent  of  £ ,  payable  qtrly  on  the 

usual  qtr  days,  or,  "  on  the day  of ,  &c.,"  eir  pty  to 

be  at  liberty  to  terminate  the  tenancy  on  givg  three  calr 
months'  notice  to  quit,  expirg  on  any  of  the  sd  qtrly  days,  the 
landlord  to  pay  all  landlord's  rates  &  taxes,  &  the  tenant  to  pay 
all  tenant's  rates  &  taxes,  [or,  the  tenant  to  pay  all  rates  & 
taxes  except  landlord's  ppty  tax]. 

(a)  As  to  implying  a  covenant  for  quiet  enjoyment  in  a  tenampj  froiB 
year  to  year,  see  SchwartM  v.  Locket,  38  W.  B.  142. 

(h)  The  demise  should  not  be  "for  one  year  and  so  on  from  year  to  year," 
as  this  would  enure  as  a  tenancy  for  two  years  at  least ;  see  JDo€  d.  Ckadbot* 
Y.  Greene,  9  A.  &  £.  658. 
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[Pboyd  alwats  &  it  is  hby  agrd  that  if  at  any  time  durg  the     puc.  i. 
tenancy  hby  created  the  tenant  shl  be  desirous  of  havg  a  lease  opUcnoto 
of  the  premes  for  a  term  of  21  yrs  determinable  by  him  at  the  *•?»"*  ^ 
end  of  the  first  7  or  14  yrs  &  shl  give  the  landlord  a  notice  in  («). 
writg  to  that  effect  then  &  in  such  case  provd  the  tenant  shl 
have  duly  pf ormed  &  observed  the  agrmts  on  his  pt  hinbf e  contd 
np  to  the  date  of  such  notice,  the  landlord  will  grt  to  the  tenant 
a  lease  of  the  premes  accdly  for  such  term  as  afsd,  the  lease 
to  be  considered  as  commencg  on,  &  the  term  to  be  computed 

from  the day  of ,  &  to  be  at  the  same  rent  as  is  hinbfe 

reserved  &  accdg  to  the  form  of  lease  wch  has  been  pduced  to 
the  tenant  &  signed  by  both  the  sd  pties  hto  &  wch  is  hrunto 
annexed,  &  from  &  after  the  date  of  the  sd  notice  the  agrmt 

hinbfe  contd  for  a  tenancy  of  the  premes  for  the  sd day  of 

shl  be  superseded  &  the  premes  shl  thenceforth  until  the 

grantg  of  the  sd  lease  be  considered  as  held  in  all  respts  upon  the 
terms  of  such  intd  lease,  but  so  that  the  covts  of  the  sd  lease 
shl  not  be  deemed  to  have  any  retrospective  operon  in  relon  to 
the  date  of  the  sd  notice.]    As  wits,  &c. 


II 

AGREEMENT  for  tenancy  of  a  Cottage  in  the  Country  from 

Year  to  Year  (d). 


PRBO.  n. 


AGRMT  made  this day  of Betn  A.,  of,  &c.,  hin-  PartieB. 

after  called  the  landlord,  of  the  one  pt,  &  B.,  of,  &c.,  hinafter 
called  the  tenant,  of  the  other  pt. 

1.  The  landlord  agrees  to  let,  &  the  tenant  agrees  to  take.  Agreement 

from  the day  of from  yr  to  yr,  until  the  tenancy  is 

determined  as  hinafter  mentd,  the  cottage  &  garden  ground 

(e)  If  the  day  for  the  oommencement  of  the  leaee  is  not  more  than  twelve  As  to 
calendar  months  after  the  date  of  the  agreement,  the  lease  will  not  be  in  '^'^  *^ 
fuituro,  and  the  agreement  may  therefore  be  entered  into  by  a  tenant  for  P****^' 
life  under  the  Settled  Land  Acts.    As  to  contracts  for  granting  leases  in 
fvitwro,  see  Oas  Light,  ^c,  Co.  ▼.  Tow$e,  85  Ch.  D.  519;  Me  Lander,  [1882] 
8  Ch.  41 ;  above,  p.  007,  note. 

(d)  As  to  compensation  for  crops,  &c.,  of  small  holdings,  see  50  &  51  Vict. 
c.  26. 
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•,  in  the  coy  of ,  in  the  occupon 


PBia  n.    situate  in  the  parish  of  — 

of ,  on  the  foUg  terms. 

lUnt,  ke,        2.  The  rbnt  to  be  £ p-a.  payable  qrtly  on  the  usual  qlr 

days  in  each  yr,  &  the  tenant  to  pay  all  rates  &  taxes,  except 
tithe  &  land  tax. 

8.  The  tenancy  to  be  determined  at  any  qtr  day  on  eir  pty 
giving  a  previous  qtr's  notice  in  writg  to  the  other  of  his 
intention  to  do  so. 

4.  The  tenant  to  whitewash  the  cottage  inside  &  out  when 
required. 

5.  The  tenant  not  to  take  any  lodgers  or  allow  anymanried 
son  or  daur  to  reside  with  him  in  the  sd  cottage  witht  the 
written  consent  of  the  landlord.    As  wits,  &c. 


Detenni- 
iiftiion  of 
tenancy. 

Tenant  to 
whitewash. 

Not  to  take 
lodgers. 


pKio.  m. 


AGREEMENT  for  Tenancy  from  Year  to  Ybab  of  part  of 
a  House  to  be  used  as  Offices,  the  Lessors  being  a 
Company. 


Partiea.  AGRMT  made  the day  of 


Betn  the 


Agreement 
to  let. 

Parcels. 


Term. 


Beserra- 

tionof 

rent. 


Co, 

,  of, 


Limd  (hinafter  called  the  landlords),  of  the  one  pt,  & 
&c.  (hinafter  called  the  tenant),  of  the  other  pt. 

1.  The  landlords  hby  agree  to  let  &  the  tenant  agrees  to 

take  All  those  rooms  or  offices  on  the floor  of  the  bldg 

situate  &  being,  &c.,  &  nod on  the  plan  hto  annexed, 

with  the  fixtures  &  fittings  specified  in  the  schdle  hto,  &  the 
appurts,  togr  with  right  of  ingress,  egress,  &  regress  through 
the  hall-door,  entrance  hall,  staircase  &  passages,  from  the 

day  of ,  from  yr  to  yr  until  the  tenancy  is  put  an 

end  to  at  the  end  of  the  first  or  any  subseqt  yr  (a)  by  eir  pty 

on  giving  to  the  other calr  months'  previous  notice  in 

writg.  At  the  yrly  rent  of  £ ,  &  so  in  proportion  for  any 

fractional  pt  of  a  yr,  to  be  pd  by  eql  qtrly  paymts  on  the 

day  of ,  &c.,  or,  '*  the  four  usual  qtr  days,"  the  first  qrtly 

paymt  to  be  made  on  the day  of ,  &  the  last  to  be 

made  in  advce  one  calr  month  bfe  the  expiron  of  the  tenaney. 

(o)  See  p.  708,  note  (b). 
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And  the  tenant  hby  agrees  with  the  landlord  as  follows : —   fmo-  nr. 
2.  To  PAY  the  sd  rent  on  the  days  &  in  mner  afsd.  TenanT 

8.  To  KEEP  the  sd  demised  premes,  includg  the  fixtures  &  agrees— 
fittings  thof,  internally  in  good  &  tenantable  repair  <fe  condon  ^J*^ 
(reasble  wear  &  tear  &  damage  by  fire  or  other  accident  only  to  keep  in 
excepted),  &  in  such  repair  &  condon  to  deliver  up  the  same,  "^p*^'- 
togr  with  all  fixtures  &  fittings,  at  the  expiron  of  the  tenancy. 

4.  To  PERMIT  the  agents  of  the  landlords  to  enter  at  all  To  permit 
reasble  times  for  the  ppose  of  viewing  the  condon  of  the  sd  Jj^gnJer" 
premes,  &  at  his,  the  tenant's  expse,  to  make  good  all  defects  and  view, 
thrin  within  one  calr  month  after  notice  thof  shl  have  been  ^^^^  on 
given  or  left  upon  the  sd  premes.  ^*°*i^- 

5.  Not  to  use  the  sd  premes  nor  any  pt  thof  or  suffer  the  Not  to  nae 
same  to  be  used  as  a  dwg  or  sleepg  place  or  orwise  than  as  !J^^^"^ 
offices,  witht  the  consent  in  writg  of  the  landlords,  nor  witht 

such  consent  to  make  any  alteron  whatsr  thrin. 

6.  Not  to  do  or  suffer  to  be  done  anything  wch  may  be  or  Not  to 
grow  to  the  injury  or  annoyce  of  the  landlords  or  the  other  ^^^j^^ce. 
tenants  or  occupiers  of  the  sd  bldg,  or  wch  may  render  the 
landlords  liable  to  pay  in  respt  of  the  sd  bldg,  or  any  pt  thof, 

more  than  the  ordinary  or  psnt  rate  of  premium  for  insce 
agst  fire,  or  wch  may  make  void  or  voidable  any  poly  for 
such  insce. 

7.  Not  to  assn  or  underlet  the  sd  premes  or  any  pt  thof  Not  to 
witht  the  consent  in  writg  of  the  landlords.  3fJJ 

8.  The  landlords  to  have  a  rt  of  re-entry  on  non-paymt  of  without 
the  rent  for  21  days,  or  breach  of  any  of  the  tenant's  agrmts.  * 

And  the  landlords  hby  agree  with  the  tenant  as  follows : —    re-entry. 

9.  That  he,  duly  paying  the  rent  &  pformg  the  agrmts  hinbfe  Landlords 
contd,  may  peaceably  hold  the  sd  premes  durg  the  period  afsd  ^[^  en- 
witht  any  disturbce  by  the  landlords  or  any  pson  claimg  under  joyment 
them. 

10.  To  PAY  all  rates,  taxes  &  outgoings  whatsr,  whether  psnt  To  pay 
or  future,  in  respt  of  the  sd  bldg  &  premes.  ***®^ 

11.  To  KEEP  the  hall,  staircase  &  passages  properly  lighted.  u^htedL 

12.  To  MAINTAIN  &  keep  the  outside  main  walls  &  timbers  of  To  keep 
the  sd  bldg  &  the  passages,  stairs  (c),  &  conveniences  intd  for  J^*^' 

(&)  As  to  this  coyenaat,  see  ante,  p.  696,  note  (f),  and  cases  there  referred 
to. 

(e)  See  MiUer  v.  Hancock,  [1898]  2  Q.  B.  177. 
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>Bao.  III.  the  common  use  of  the  occupants  in  good  repair  &  in  a  dean, 
pper  &  sanitary  condon,  with  power  to  enter  on  the  sd  premea 
for  the  purposes  of  this  clause. 

18.  To  PBoviDE  at  their  own  cost  a  sufft  supply  of  water  for 
the  premes.    As  wits,  &c. 

[^Schdle  of  fixtures  dkfittgs  belongg  to  the  latidlorcU.'} 


To  proTide 
water. 


IV. 


PRBO.  IT. 


AGREEMENT  for  lease  o/ House  in  Town  (a). 


AfpnoBUBot 
to  let 

Pucels. 


Tenn. 


Ptrtiui.  A6RMT  made  this day  of ,  Bbtn  A.,  of,  &c.,  hin- 

after  called  the  landlord,  wch  expression  shl  include,  &c.,  see 
p.  670,  of  the  one  pt,  &  B.,  of,  &c.,  hinafter  called  the  tenant, 
wch  expression  shl  include,  &c.,  of  the  other  pt. 

1.  The  landlord  agrees  to  grt  &  the  tenant  agrees  to  take 

a  lease  of  All  that  messe  situate  &  being  No. in 

street  in  the  parish  of ,  in  the  coy  of ,  with  the 

appurts  thof,  &  the  use  of  the  fixtures  now  in  [&  intd  to  be 
fixed  in]  or  about  the  sd  messe  &  premes  &  parlarly  desed  in 

the  schdle  hto.  For  the  term  of yrs  from  the day 

of (fc),  [determinable  at  the  option  of  the  tenant  at  the 

expiron  of  the  first or yrs  of  the  sd  term  on  givg  six 

calr  months'  previous  notice  in  writg  to  the  landlord,]  At  the 

(a)  This  precedent  and  the  f oUowing  one  are  inserted  for  use  where  the 
preparation  of  the  lease  itself  must  for  any  reason  be  deferred,  bat  if  the 
granting  of  the  lease  is  not  to  be  contingent  on  anything  to  be  prenoinly 
done  by  the  tenant  (Ruch  as  the  erection  of  bnildings),  it  is  better  to  dis- 
pense with  a  preliminary  agreement  and  grant  the  lease  at  once,  there  being 
no  difference  in  the  stamp,  and  a  tenant  tinder  an  ag^reement  for  a  lease 
being  now  practicaUy  a  tenant  for  the  whole  term  as  if  the  lease  had  been 
actually  granted  :  see  WalshT,  LontddU,  21  Ch.  D.  9 ;  and  s.  14  of  the  Conv. 
Act,  1881,  applies  where  the  lessee  has  become  entitled  to  haTe  his^  lease 
granted  (see  Conv.  Act,  1892,  s.  5,  settling  the  question  raised  in  Svain  r. 
Ayres,  21  Q.  B.  D.  289;  and  commented  on  by  Cotton,  L.J.,  in  Lowtker  r. 
Heaver,  41  Ch.  D.  248,  at  p.  264). 

As  to  the  effect  of  a  collateral  representation  that  adjoining  houses  are 
subject  to  restrictiye  covenants,  see  Martin  t.  Spicer,  34  Ch.  D.  1, 14  App. 
Cas.  12. 

(b)  See  Marshall  v.  BerridgB,  19  Ch.  D.  238. 


Besenra- 
tion  of 
rent. 

As  to 

agreements 
for  leases. 
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yrly  rent  of  £ ,  payable  qrtly  on  the day  of ,  &c.,    p^wj.  iy. 

or  "  the  usual  qtr  days,"  in  every  yr  durg  the  sd  term,  witht 
any  dedon  except  for  [land  tax  &]  landlord's  ppty  tax,  the  first 

paymt  thof  amtg  to  £ to  be  made  on  the day  of 

9  the  tenant  to  pay  &  dischge  all  rates,  taxes,  &  assessmts, 

&  outgoings  whatsr,  whether  parliamentary,  parochial,  local, 
or  orwise,  wch  are  now  or  shl  at  any  time  durg  the  sd  term  be 
payable  by  landlord  or  tenant  in  respt  of  the  sd  premes  or 
any  pt  thof  except  [land  tax  &]  landlord's  ppty  tax. 

2.  The  lease  to  contain  covts  on  the  pt  of  the  tenant  To  Leaae  to 
pay  the  rent  &  all  rates,  taxes,  assessmts,  &  outgoings  except  ^^^^, 
as  af sd :  To  paint  the  external  wood  &  iron-work,  &  other  pts  ^o  pay 
previously  painted  with  two  coats  of  good  oil  colour,  &  clean  "°*»  ^' 
&  colour  the  external  pts  usually  coloured  once  in  every  three  ^**  ^^^ 
yrs  [at  the  same  time  as  &  to  correspond  with  the  adjoing 
houses],  &  to  paint  the  inside  with  two  coats  of  good  oil  colour 
once  in  every  seventh  yr :    To  keep  the  sd  premes  &  the  to  keep  in 
fixtures  thrin  durg  the  term,  &  to  yield  the  same  up  at  the  "p*"* 
expiron  thof  in  a  perfect  &  tenantable  state  of  repair :  To  Permit 
permit  the  landlord  to  enter  &  inspect  the  state  of  repair  &  to  ^||JI.^|[^d* 
repair  on  notice :  Not  to  assn  or  underlet  the  premes  witht  view, 
the  consent  in  writg  of  the  landlord  [provd  that  such  consent  N^*  ^  . 

*  assign,  ac. 

shl  not  be  withheld  to  an  assnmt  or  underlettg  to  a  respectable  without 
&  responsible  pson] :  Not  to  make  any  alteron  in  the  premes  ^^^^^ 
witht  such  consent  as  af  sd :  [Not  to  use  the  same  or  any  pt  ij^r. 
thof  orwise  than  as  a  private  dwg-house :  Not  to  exhibit  any  To  use  aa 
bill  or  placard  on  or  about  the  premes  intimatg  or  givg  notice  SSiMonlj. 
that  any  pt  less  than  the  whole  of  the  sd  premes  is  or  will  be  i^ot  to  let 
to  let :  Not  to  put  up  in  or  upon  or  affix  to  any  pt  of  the  lodgings, 
premes  any  writg  or  notificon  of  any  profession,  trade,  or  ^^^^^e* 
business  whatsr :  Not  to  allow  any  sale  by  auction  upon  the  profession, 
premes  witht  such  consent  as  afsd :  To  insure  in  the  sum  of  ^^*  *^ 

£ at  the  least,  or^  **  to  the  full  value,"  or^  "to  three-  by  auction. 

fourths  of  the  full  value,"  in  the ofl&ce  or  some  other  To  insure. 

responsible  office  in  London  or  Westminster  in  the  jt  names 
of  the  landlord  and  tenant,  &  to  produce  the  poly  &  rect  for 
the  last  premium  when  required,  &  in  the  event  of  fire  forth- 
with to  lay  out  the  amt  reced  from  the  insce  office  in  rein- 
statg  the  premes,  &  to  make  good  any  deficiency  out  of  the  other 
tenant's  own  moys]:  [And  all  other  reasble  covts  wch  are  ^Tenants. 


or 
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Landlord 
to  iDBore. 


FMo.  IV.    commonly  contd  in  the  leases  on  the este  (a),  or,  "  to  be 

determined  in  case  of  dispute  by  the  landlord's  solor  "]. 

S.  [//*  the  landlord  insures,  add  in  lieu  of  the  above  provonfor 
insce,  The  landlobd  to  insure  the  sd  house  &  premes  agst 
fire  in  a  responsible  office  in  London  or  Westminster  [&  the 
ezpse  thof  to  be  pd  by  the  tenant  to  the  landlord  on  demand] 
&  in  the  event  of  fire  the  amt  reced  from  the  insce  office  to 
be  forthwith  laid  out  in  reinstatg  the  premes]. 

4.  The  lai^dlord  to  have  a  rt  of  re-entry  on  non-paymt  of 
the  rent,  whether  legally  demanded  or  not,  for  twenty-one 
days  after  the  same  shl  have  become  due,  or  on  breach  of  any 
of  the  tenant's  covts. 

5.  The  landlord  shl,  whenever  required,  exte,  &  the  tenant 
shl  whenever  required,  accept  &  exte  a  counterpt  of  a  lease  of 
the  premes  upon  the  terms  &  condons  afsd,  such  lease  & 
counterpt  to  be  prepared  by  the  solor  of  the  landlord  at  the 

expse  (c)  of  the  tenant  [not  exceedg  £ ,  exclusive  of  stamp 

duty,  or,  ''  the  scale  chge  "],  &  the  landlord's  title  shl  not  be 
required  to  be  shown  {d). 

Until  6.  Until  thb  sd  lease  is  exted  the  sd  pties  shl  be  bound  by 

execution 


Power  of 
re-entiy 

(ft). 


LeftM  to  be 
executed 
on  demand. 


Title  to  be 
ahown  on 


or  under 
lease. 


(a)  This  is  better  than  saying  "  USUal  "  ooyenants.  As  to  what  are 
usual  ooTenants,  see  27  SoL  J.  129, 142, 159, 177 ;  Stroud,  Judicial  Dietionazy, 
844r;  Cro$$e  y.  Morgan,  87  W.  S.  543 ;  J2e  Lander,  [1S92]  8  Ch.  41;  aide, 
p.  691,  note. 

(&)  See  ante,  p.  698,  note. 

(e)  See  Elph.  Introd.  229. 

Id)  By  the  V.  &  P.  Act,  1874  (87  &  88  Vict.  c.  78),  s.  2,  (1)  (where  it  wiU 
be  noted  that  the  expression  "  contract  for  sale  "  is  used  in  its  largest  sense 
contract  to  so  as  to  include  a  lease,  as  being  a  sale  pro  tanJto)  and  the  Conv.  Act,  18S1, 
^^t}^^  s.  8  (1),  under  a  contract  to  grant  a  lease  or  underlease  for  years  the  leasee 
is  precluded  from  calling  for  the  title  to  the  freehold,  but  in  the  case  of  an 
underlease  is  not  precluded  from  calling  for  the  lessor's  leasehold  title  \  bj 
the  Conv.  Act,  1881,  s.  18,  under  a  contract  to  grant  a  lease,  where  tbe 
lessor  holds  by  underlease,  so  that  the  lease  is  a  sub-snb-lease,  the  lesNe  is 
precluded  from  calling  for  the  title  to  the  head  lease,  but  not  from  caUing 
for  the  sub-lease  (see  Qosling  t.  WooJf,  [1898]  1  Q.  B.  39)  ;  the  effect  beog 
that  an  intending  underlessee  may  always,  unless  barred  by  the  oontzact, 
call  for  the  lease  under  which  his  lessor  immediately  holds. 

An  agreement  for  a  lease  of  land  with  an  easement  is,  as  weU  as  to  the 
easement  as  the  land,  an  agreement  for  a  lease  of  land,  and  falls  within 
s.  2  (1)  of  the  V.  &  P.  Act,  1874 ;  /one*  v.  WaUs,  43  Ch.  D.  674. 

By  the  Settled  Land  Act,  1882,  s.  81  (4),  a  contract  for  a  lease  under  that 
Act  is  not  to  form  part  of  the  title  to  the  lease  when  granted ;  and  by  the 
Conv.  Act,  1882,  s.  4,  the  same  is  enacted  as  to  all  leases  under  powers. 
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the  covts  hinbfe  mentd  &  agrd  to  be  contd  in  such  lease  as  if  ?uc.  iv. 

the  same  were  actually  exted,  covemmts 

7.  Thb  landlobd  shl  also  have  a  power  of  distress  for  ^^^.*® 

recovery  of  the  sd  rent  &  any  other  moys  payable  under  this  p^^^^  J^  ** 

agrmt  in  like  mner  as  if  such  lease  had  been  actually  exted.  distress 

In  wits,  &c.  ^*^* 

l^Schdle  ofjixtures.2 


V. 

AGEEEMENT   for    Underlease    of  House  in  Town,     prwj.  ▼. 
Variations  where  other   Property  is  comprised  in 
the  Head  Lease  (/). 

AGRMT  made  this  day  of  ,  Betn  A.,  of  &c.  Parties. 

(hinafter  called  the  "  landlord,''  wch  expression  shl  include 

(«)  As  to  this  see  Ander$<m  y.  Midland  By.  Co,,  30  L.  J.  Q.  B.  94;  6  Dav. 
Pt.  1, 19. 

(/)  In  framing  underleases  the  express  obligation  must,  of  course,  be  As  to 
imposed  on  the  underlessee  of  observing  such  of  the  covenants  of  the  head  frame  of 
lease  as  must  necessarily  be  observed  by  the  tenant  in  possession  to  prevent  2u^<l6r- 
a  forfeiture,  such  as  covenants  relative  to  the  mode  of  using  the  premises ;  ^^^'^^ 
and  the  covenants  of  the  underlease  should  be  so  framed  as  to  arm  the 
leesor  with  the  means  of  seeing  that  the  covenants  of  the  head  lease,  so  far 
as  they  are  to  be  imposed  on  the  underlessee,  are  duly  performed,  and  of 
enforcing  such  performance  by  action,  with  the  right  of  re-entry  in  default. 
The  proper  and  usual  course  is  to  repeat  such  of  the  superior  covenants  as 
are  to  be  performed  by  the  underlessee  verhatvm,  or  (to  save  expense  where 
the  superior  lease  is  too  lengthy)  in  substance,  with  the  necessary  modifica- 
tions ;  thus  if  the  head  lease  contains  a  covenant  by  the  lessee  to  repair  on 
notice,  the  underlease  should  contain  a  covenant  by  the  underlessee  to 
repair  on  notice  given  either  by  the  head  lessor  or  sub-lessor,  and  the  right 
of  entry  to  view  the  condition  of  the  premises  and  any  other  similar  right 
should  be  reserved  both  to  the  head  lessor  and  sub-lessor.  And  it  is  some- 
times desirable  to  add  a  general  covenant  for  the  performance  and  observ- 
ance by  the  underlessee  of  all  the  covenants  of  the  head  lease,  so  far  as 
they  relate  to  his  premises,  except  the  covenant  for  payment  of  rent,  and 
any  others  intended  to  be  excepted ;  and  (in  order  that  the  loss  of  the  head 
lease,  and  not  merely  the  immediate  damage  arising  from  the  breach  of  the 
particular  covenant,  may  be  the  measure  of  damages  in  an  action  against 
the  underlessee  for  causing  the  forfeiture  of  the  head  lease)  an  express 
covenant  not  to  do  anything  whereby  the  head  lease  may  be  forfeited. 
This  was  the  more  important,  as  an  underlessee  of  part  of  demised  property 


716  LEAS£S   (houses),   ETC. 

Fmio.  T.    his  exB,  ads,  &  asens,  when  the  context  so  admits),  of  the 
one  pt,  &  B.,  of,  &c.  (hinafter  called  the  "tenant,"  wch  ex- 
pression shl  include  his  exs,  ads,  <b  assns  where,  &c.)»  of 
the  other  pt. 
AgrMinaii       1.  The  LANDLORD  agrees  to  grt  &  the  tenant  agrees  to  take 
^  ^^         (a)  a  lease  of  All  that  messe,  &c.,  situate  &  being,  &c.,  in  the 

Pareelfl.       parish  of ,  in  the  coy  of ,  with  the  appiuis  thof,  wch 

are  held  [togr  with  other  hds]  by  the  landlord  under  a  lease 

(hinafter  called  the  head  lease)  dated,  &c.  [Togb  with  the 

fixtures  descd  in  the  schdle  hto,  &  all  other,  if  any,  fixtures 

Term.         now  in  or  about  the  sd  messe  &  premes].  Fob  thb  term  of 

yrs  from  the  day  of  ,  At  thb  rent,  &c.,  see 

last  precedent. 

LeMe  to  2.  The  lease  shl  [be  subjt  to  the  reservons  foUg,  namely : 

ooTenants     ^^^^  specify  reservons  in  head  lease,  &  shl]  contain  covts  by  the 

BiinUarto     tenant,  &c.,  here  specify  covts  in  the  head  lease  with  tlu  votmhs 

head  lease,   indicated  in  the  note,  last  page,  dt  any  farther  covts  requirtd 

[or,  shl  contain  covts  by  the  tenants  similar  to  those  eontd  in 

the  head  lease  [so  far  the  same  are  applicable  to  the  piemes] 

with  the  various  rendered  necy  by  the  diffce  in  the  circes,  & 

so  that  the  landlord  or  the  superior  landlord,  as  the  case  may 

require,  shl  be  named  as  the  pson  to  give  any  notice  or 

consent  thrin  mentd  (b),  &  with  the  exception  of  the  covt  for 

oonld  not  obtain  relief  under  a.  14  of  the  Conyeyancing  Act,  1881,  against 
forfeiture  for  breach  of  a  coTenant  contained  in  the  head  lease ;  Bwi  t. 
Oray,  [1891]  2  Q.  B.  98.  But  auch  relief  can  under  the  Conveyancing  Act» 
1892,  8.  4  (and  see  a.  5)  now  be  obtained,  by  meana  of  an  order  vesting  in 
the  underlessee  the  whole  term  of  the  lease.  On  the  other  hand  (unless  ths 
underleaae  is  at  a  rack-rent),  it  is  proper  that  the  sub-leaaor  ahould  oorenant 
to  pay  the  ground  rent,  and  perform  such  others  (if  any)  of  the  ooTenantB 
of  the  head  lease  aa  are  to  be  performed  by  him,  and  also  to  produce  the 
head  lease,  and  (if  the  latter  comprises  other  property)  to  peifonn  tbe 
covenants  thereof,  so  far  as  they  relate  to  such  other  properi^.  See  Elph- 
Introd.,  p.  272  j  Hayv>ood  v.  Silber,  80  Ch.  D.  404. 

As  to  the  effect  of  a  breach  by  the  underlesaee  of  restrictive  oovenantB 
in  the  head  lease,  see  HaU  v.  Ewin,  37  Ch.  D.  74. 
lioenoe  of         (a)  If  the  licence  of  the  superior  landlord  to  the  underlease  has  to  be 

landlord,  obtained,  add  here:— **  subjt  to  the  licence  of  the  superior  land- 
lord being  obtained  at  the  cost  of  the  tenant,  &  provd  the 
same  can  be  obtained  witht  paymt  of  any  fine  or  conson." 

(b)  See  WaiiamBonY.  Williant8<m,  17  Eq.  549,  reversed  9  Ch.  729;  Hay- 
wood V.  Silher,  30  Ch.  D.  404,  which  show  the  desirability  of  specifying  the 
particular  covenants  to  be  included  or  excluded. 
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paymt  of  rent,  &c.,  here  specify  any  covts  wch  are  inappropriate ^     peio.  v. 

And  shl  also  contain  covts  by  the  tenant,  here  specify  any  covts 

not  contd  in  the  head  lease,'}  {&  a  genl  covt  to  pform  &  observe 

&  to  indemnify  the  landlord  agst  the  covts  of  the  head  lease 

[so  far  as  the  same  are  applicable  to  the  premes]  other  than 

the  covt  for  paymt  of  rent  [&  the  other  covts  hinbfe  excepted, 

&  not  to  do,  omit,  or  suffer  anything  whby  the  head  lease  may 

be  forfeited,  &  also  a  covt  to  allow  the  landlord  to  enter  on 

the  premes  &  to  pform  thron  any  covts  wch  may  be  necy  to 

prevent  a  forfeiture  of  the  head  lease.] 

8.  The  landlord  to  have  a  rt  of  re-entry  on  non-paymt  Power  of 
of  the  rent  for  21  days  after  the  same  shl  have  become  due,  "'®^*^' 
whether  legally  demanded  or  not,  or  for  the  breach  of  any  of 
the  tenant's  covts. 

4.  The  landlord  to  enter  into  the  usual  qualified  covt  for  Landioid's 
quiet  enjoyment  [&  to  covt  for  paymt  of  the  ground  rent  &  to  ^o^®***^*^ 
pform  the  covts  of  the  head  lease  wch  are  hinbfe  excepted,  & 

all  the  covts  of  the  head  lease  with  respt  to  the  ppty  thnn 
comprd  &  not  hby  agrd  to  be  demised,  &  for  prodon  of  the 
head  lease]. 

5.  The  landlord  when  required  shl  exte,  &c.,  continue  as  in 
last  Precedent,  Nos.  5,  6,  dt  7.     As  wits,  &c. 

{^Schdle  of  fixtures. 1 


VI. 

AGREEMENT  for  Letting  a  Furnished  House  (c).  pwa  n. 

AGBMT  made  the  day  of  ,  Bbtn  A.,  of,  &c.  Parties 

(hinafter  called  the  landlord),  of  the  one  pt,  &  B.,  of,  &c. 
(hinafter  called  the  tenant),  of  the  other  pt. 


(e)  It  might  be  better  to  reeeire  a  separate  rent  for  the  fiimitare,  lest  As  to 
by  the  death  of  the  lessor,  or  by  a  mortgagee  of  the  house  entering  into  sevenmoe 
poaoosoion,  Salmon  v.  Mathews,  8  M.  &  W.  827,  the  right  to  the  house  and   ^  ''^^ 
fnxnitoTe  should  become  severed,  as  the  apportionment  of  the  rent  in  that 
omae  might  be  difficult.    The  same  remark  applies  in  the  case  of  a  lease  of 
freeholds  and  leaseholds  together.    Where  in  a  formal  lease  a  separate 
rent  is  reserved  in  respect  of  the  f umitnre,  a  power  of  distress  should  be 
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pBia  Ti. 

Agreement 
to  let 

Paitseli. 

Term. 

Reeenra- 
tion  of 
rent. 


Tenant 


To  pay 
rent. 

To  replace 
breakages, 
fcc. 


To  deliver 
vp  in  same 
condition. 


To  pay  for 
washing. 

ToglTO 

notice  of 

infections 

diseases. 


As  to 

implied 

warranty. 


LEASES   (houses),   ETC. 

1.  The  landlord  agrees  to  let,  &  the  tenant  agrees  to  take 

The  dwo-housb  &  premes,  situate  &  being  No. ,  in  — 

street,  in  the  parish  of   ,  &  coy  of  ,  furnished  as 

stated  in  the  inventory  contd  in  the  schdle  hto,  Fob  a  tenn 

of  [cabr  months]  commencg  on  the  day  of  — , 

&  ending  on  the day  of ,  At  the  [monthly]  rent  of 

£ on  posson  being  token,  £ on  the  day  of 


(be. 


The  tenant  agrees  ; 

2.  To  PAY  the  sd  rent  to  the  landlord  in  mner  afsd. 

8.  To  REPLACE  &  make  good  all  breakages,  deficiencies,  & 
damage  to  the  furniture,  fixtures,  fittings,  &  effects  in  the 
sd  dwg-house  &  premes,  wch  may  happen  durg  the  period 
of  his  tenancy  (except  reasble  use  &  wear  &  damage  by 
accidentel  fire). 

4.  At  the  expiron  of  the  sd  tenancy,  to  deliver  up  to  the 
landlord  posson  of  the  premes  with  the  whole  of  the  sd 
furniture  &  effects  accdg  to  the  sd  inventory,  &  in  the  same 
rooms  in  wch  the  same  now  are,  in  as  sound,  perfect  &  clean 
a  condon  as  at  the  commencemt  of  the  sd  tenancy  (except 
as  afsd) . 

[5.  To  PAY  for  the  washing  of  such  articles  as  may  require 
washing.] 

[6.  In  the  event  of  any  infectious  disease  mentd  in  the 
6th  section  of  the  Infectious  Disease  Notificon  Act,  1889, 
happeng  in  the  sd  house  durg  the  sd  tenancy  to  give  written 
notice  thof,  &  any  other  informon  wch  may  be  required 
relative  thto,  to  the  landlord  or  his  agent,  bf e  or  immedly  upon 
the  expiron  of  the  tenancy,  &  to  pay  to  the  landlord  the  som 


inBerted,  see  p.  701 ;  and  5  Dav.  Free.  pp.  81  and  114,  notes ;  Elph.  Introd. 
252. 

As  to  implied  warranty  on  snch  a  letting  tbat  the  house  is  fit  for  hshiiip 
tion  {e.g.,  free  from  yermin,  properly  drained,  &c.)»  see  Smith  t.  MarrM, 
11  M.  &  W.  5;  Wilson  ▼.  Finch-Hatton,  L.  B.  2  Ex.  Ch.  D.  336;  28  SoL  J. 
529 ;  and  that  there  is  no  implied  warranty  in  an  ordinary  leaae  of  a  house 
or  buildings  that  the  premises  are  fit  for  Uie  purpose  for  which  tiiey  are  to 
be  used,  see  Manchwter,  ^e.,  Co.  y.  Carr,  5  C.  P.  D.  507 ;  Murray  t.  Maee^  8 
Ir.  Bep.  C.  L.  306 ;  or  that  they  are  reaaonably  fit  for  habitation  or  oocqia- 
tion,  see  Hart  y.  Windior,  12  M.  &  W.  68 ;  except  in  the  case  of  aitinni' 
dwellings ;  see  53  &  64  Viet.  c.  70,  s.  76  (repealing  but  re-enacting  48  &  40 
Vict.  c.  72,  s.  12)  i  Walker  ▼.  H6bh$,  23  Q.  B.  D.  458. 
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of  £ for  the  expses  of  disinfectg  the  premes,  &  replacg    prm.  vi. 

any  articles  &  things  the  destron  of  wch  may  be  rendered 
necy  by  such  iUness,  &  in  case  of  default  in  givg  such  notice 

as  afsd,  to  pay  to  the  landlord  in  addon  the  sum  of  £ as 

liquidated  damages  (a)]. 

7.  Not  to  assn,  underlet,  ox  pt  with  his  intt  under  this  Not  to 
agrmt  witht  the  written  consent  of  the  landlord.  ""^^  ^' 

8.  The  landlord  agrees  to  pay  the  superior  rent  &  all  rates,  Landlord 
taxes,  insce,  &  other  outgoings  payable  in  respt  of  the  premes  ^^or 
durg  the  sd  tenancy,  except  the  gas-rate  wch  is  to  be  pd  by  rent,  &c. 
the  tenant. 

9.  In  case  of  non-paymt  of  rent  or  breach  of  this  agrmt  by  Power  of 
the  tenant,  the  landlord  shl  be  at  Uberty  to  re-enter  &  take  ^*^ 
posson  of  the  premes,  witht  prejudice  to  his  rt  to  recover  all 

rent  then  in  arrear  &  any  damages  for  breach  of  this  agrmt. 
As  w^rrs,  &c. 

l^Sclidle  of  JwmitureJ} 


vn. 

AGREEMENT  for  Letting  Furniture,  dx.,  to  Hire.  pkwj.  vn. 

AGEMT  made  the day  of  ,  Bbtn  A.,  of,  &c.,  of  rarUca. 

the  one  pt,  &  B.,  of,  &c.,  of  the  other  pt. 

1.  The  sd  A.  shl  let  to  hire  to  the  sd  B.,  The  furniture.  Agreement 
fixtures,  goods,  &  effects,  set  forth  in  the  schdle  or  list  hrunto  ^  ^^^ 
annexed  (wch  are  now  in,  upon,  or  about  the  house  &  premes 
known  as,  &c.,  in  the  occupon  of  the  sd  B.,  but  are  the  ppty 

of  the  sd  A.),  At  the  rent  of  £ per  calr  month,  &  so  Reserva- 

in  proportion  for  any  less  period  than  a  month,  to  be  pd  by  ^^^ 

the  sd  B.,  to  the  sd  A.,  on  the  day  of  in  every 

month,  the  first  monthly  paymt  thof  to  be  made  on  the 

day  of next. 

2.  The  sd  B.  hby  agrees  with  the  sd  A.,  at  all  times  durg  Tenant  to 
the  sd  lettg  to  hire  of  the  sd  effects,  to  keep  the  same  in  a  ^^^.^^^ 

(a)  See  p.  220,  note ;  58  &  54  Vict.  o.  34,  8.  7 ;  and  aa  to  London,  54  &  55 
Vict.  c.  76,  88.  56,  65. 

(b)  See  ante,  p.  698,  note. 
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pftio.  Tn. 


Inaore. 


Replace 

broken 

furnitare. 


Not  to 
lemoTe  or 
}Nirt  with 
faniitiire, 


Power  of 
re-entry 
wiihoat 
noUoe  (a). 


good  &  perfect  state  of  repair  &  condon  in  every  respt  k 
insard  agst  fire  to  their  fall  value  in  some  respectable  office, 
&  whenever  required  to  pduce  the  policy  of  such  insce  &  the 
rect  for  the  last  premium  to  the  sd  A.,  &  also  to  replace 
such  of  the  sd  effects  as  may  be  broken,  destroyed,  or 
damaged  (by  whatsr  means),  with  other  articles  of  eql 
value,  &  not  to  remove  the  sd  effects  or  any  pt  thof  from  the 
sd  house  &  premes,  nor  to  underlet,  lend  or  pt  with  the 
posson  of  the  same,  eir  directly  or  indirectly,  to  any  pson  or 
psons  whomsoever  witht  the  previous  written  consent  of  the 
sd  A. 

8.  Pbovd  always  that  the  sd  A.  may  at  any  time  witht 
givg  any  previous  notice  to  the  sd  B.,  put  an  end  to  the 
sd  lettg  to  hire,  &  may  thrupon  enter  upon  the  premes  or 
any  pt  thof,  &  remove  &  carry  away  the  sd  effects.     As 

WITS,  &c. 

ISchedle.'} 


PRKO.  YIII. 


Parties. 


Wit- 
neeeeth. 


vin, 

LEASE  of  a  Dwellino-housb  in  a  Town  for  Twbntt- 
ONE  Years,  ivith  Ordinary  Covbnamts.  Yarutions 
where  the  House  is  to  be  used  as  a  Shop,  when  it  is 
situate  in  a  Private  Boad,  or  in  a  Square,  where  the 
Lease  is  Determinable  by  Lessor  or  Lessee  or 
Both,  where  the  Lessor  is  to  Insure,  and  where  the 
Lessor  has  other  Property  Adjoining  {b). 

THIS  INDRE,  made  the day  of ,  Betn  A.,  of, 

&c.,  hinafter  called  the  lessor,  wch  expression  shl  include,  <tc., 
see  p.  670,  of  the  one  pt,  &  B.,  of,  &c.,  hinafter  called  the 
lessee,  wch  expression  shl  include,  &c.,  of  the  other  pt, 
WITNETH  that  in  conson  of  the  rent  [s],  covts  &  condons 
hinafter  reserved  &  contd  &  on  the  pt  of  the  lessee  to  be  pd, 


(a)  The  licence  to  enter  is  not  assignable  by  the  lessor;  Bt  parU 
BawUng$,  22  Q.  B.  D.  193. 

(6)  For  yariations  for  leases  granted  under  powers  and  for  serersl  lesson 
and  lessees,  and  other  special  cases>  see  "  Lsabbs,  Miscbllahiovs.'' 


PRECEDENTS.  721 

pfonnad,  &  observed,  the  leesor  doth  hby  demise  unto  the  pmh.  tui. 
lessee  All  (c)  that  messe  or  tenexat  situate  &  known  as  No.  d^^^^ 

in Road  [Street  or  Square]  in  the  parish  of  — — ,  Paroeie, 

in  the  coy  [city]  of  (d).  To  hold  the  same  Uirro  the  Haben- 

lessee  from  the day  of for  the  term  of  twenty-one  ^°™' 

yrs  [determinable  as  hinafter  mentd],  Reservon  ofrenty  p.  676, 
[*/  Uiior  insures  at  expse  of  lessee  add  insce  rent,  p.  678]  if  so 
agrd,  penal  rents,  p.  678  :  And  the  lessee  doth  hby  for  himself  Lesaee^s 
&  his  assns,  covt  with  the  lessor  (e)  in  mner  foUg,  that  is  to  <^<*^®°*^**- 
say,  tv  pay  rent,  p.  679  ;  d:  rates  d  taxes,  p.  679  ;  to  paint  out- 
side, p.  680 ;  d  inside,  p.  681 ;  to  keep  in  repair,  p.  681  (/) ; 
to  deliver  up  at  end  of  tenancy  in  good  repair,  p.  684  ;  to  petTnit 
lessor  to  enter  d  view,  d  to  repair  on  notice,  p.  684  ;  [power  to 
lessor  to  repair  on  default  of  lessee,  p.  685]  (g),  [to  insure  d 
rebuild  in  case  of  fire,  p.  686  (ft)]  not  to  make  alterons  in 

■  -—  _■!  _  ■■■■■_■■■  ■■■^■■M^  ■■wj.  m    m'       ^  ■   ^^— ^   »^         »■■■  ■■  i^i^^i^w  ■        ^^^^^  I  tm 

(e)  For  other  forms  of  parcels,  see  p.  878,  form  in.,  and  p.  672.  For 
addition  where  use  of  public  garden  is  indaded^  see  p.  673. 

(d)  If  the  house  is  situate  in  a  private  road,  add  here,  ''  togr  with, 
Ac,"  rt   of  way,    p.    678,  form   VII.     Where  adjoining  property 

belongs  to  the  vendor,  insert  here,  teservon  of  rt  of  d/rainage, 
p.  674,  d  if  pper,  reservon  of  genl  rts  d  rtto  rebuild  or  repair 
adjacent  bldgs,  p.  675. 

(e)  The  covenants  may  be  somewhat  shortened  by  numbering  them  and 
proceeding  from  here  as  follows,  the  consequential  alterations  being  made 

throughout:  ''that  the  lessee  will  at  all  times  durg  the  sd 
term,  or,  *. tenancy,'  duly  observe  &  pform  all  the  covts  & 
provons  foUg  (that  is  to  say),  1.  will  pay,  &c." 

(/)  If  the  landlord  is  to  do  the  outside  painting  and  repairs,  omit  the 
covenant  by  the  lessee  to  paint  outside ;  and  at  the  end  of  the  covenant  to 

keep  in  repair,  the  words,  "  except  such  repairs  as  are  hby  agrd  to 

be  exted  by  the  lessor,"  and  insert  among  the  lessor's  covenants  the 

oovenaat  to  paint  outsidcy  p.  680,  d  to  repair  outside,  p.  694. 
(g)  Where  the  property  is  situate  in  a  private  road  or  square,  add  here, 

covt  to  pay  proportion  of  expse  ofmaintaing  roads,  sewers,  dc, 
p.  688,   or  square,  p.  688,  mutatis  mutandis.    Where  adjoining 

property  belongs  to  the  lessor^  insert,  if  required,  power   to  lessOr  to 

enter  to  repair  adjoing  premes,  p.  686. 

{h)  If  the  lessor  is  to  insure,  this  covenant  will  be  omitted,  and  if  so 
agreed  substitute  the  covenants,  to  repay  the  lessor  the  sums  pd  for 
insce,  p.  685,  and  n^t  to  do  anything  to  increase  tJie  rate  of  insce ^ 
p.  687.    If  the  house  is  to  be  used  as  a  shop,  add,  if  so  agreed,  the  provi* 

sions/or  insce  of  the  windows  agst  accident,  p.  686,  note  {e). 
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PBso.  nil.  premeSf  p.  688  (a) ;  not  to  create  nuUces,  p.  691  [not  to  asm  [or 
underlet]  witht  licence,  p.  691,  or,  to  give  notice  of  aanrnts, 
p.  692]  ;  Proviso  for  re-entry,  p.  698  {^Proviso  for  cesser  of  rent 
an  destron  by  fire,  p.  700] :  And  the  lessor  doth  hby  [for 
himself  &  his  assns]  covt  with  the  lessee  [to  insure  dt  rehuiH  in 
case  of  fire,  p.  695] ;  for  quiet  enjoymt,  p.  695  [Power  to  lessee 
or  lessor  or  both  to  determine  lease  at  end  of  first  seven  or 
fourteen  yrs,  pp.  701,  702].    In  wits,  &c. 


Lessor's 
coTcnants. 


Wit- 
Dosaeth. 


pRBo.  IX.  LEASE  of  a  Newly  Ehbcted  House  for  Ninbty-ninb 

Yeabs    to  a  Builder's    Nominee   (6).      Vabiations 
where  the  House  is  Unfinished  (c). 

Parties.  THIS  INDRE,  made  the day  of Bbtn  A.,  of,  &c., 

hinafter  called  the  lessor,  wch  expression  shl  include,  &c.,  $et 
p.  670,  of  the  first  pt,  B.,  of,  dec,  builder,  of  the  second  pt,  & 
C,  of,  &c.,  hinafter  called  the  lessee,  wch  expression  sbl 
include,  &c.,  of  the  third  pt,  WITNETH  that  in  conson  of  the 
expse  incurred  [and  to  be  incurred]  by  the  sd  B.  in  erectg  the 

messe  hby  demised,  &  of  the  sum  of  £ now  pd  to  the  sd 

B.  by  the  lessee  (the  rect,  &c.),  &  of  the  rents  &  covts  on  the 
pt  of  the  lessee,  &  condons  hinafter  reserved  &  contd,  the 
lessor,  by  the  diron  of  the  sd  B.,  doth  hby  demise  unto  the 
lessee  All  that  pee  of  land  situate  on  the  south  side  of  a  new 

(a)  If  adjoining  property  belongs  to  the  lessor,  insert  here  if  reqfidied, 

covt  to  use  as  private  dug-house  only,  p.  690,  not  to  do  any  act 
to  the  damage  or  annoy ce  of  the  lessor  or  his  tenants,  p.  691,  to 
permit  lessor  to  lay  down  gas  dc  water-pipes,  dc,  in  connon  with 

adjoing  ppty,  p.  692.  If  the  house  is  to  be  used  as  a  shop,  instead  of 
the  covenant  to  use  as  a  private  house,  insert  if  required  covt  not  to  carry 

on  offensive  trades,  p.  690. 

(b)  As  to  building  leases  under  the  Settled  Land  Acts,  see  p.  732,  note, 
p.  734,  note. 

(c)  For  the  variations  where  the  house  is  situate  in  a  private  road  or 
square,  and  where  it  may  be  used  as  a  shop,  and  where  the  vendor  has  other 
adjoining  property,  see  the  last  Precedent ;  and  for  the  variations  tar  a 
lAOse  granted  under  a  power  and  for  several  lessors  and  lessees  and  other 
special  cases,  see  "  Lsasss  (Miscblulnxous.)" 


Demise. 
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road  or  street  intd  to  be  called Street  (d),  &  All  (e)  that    raw.  ix. 

messe  or  dwg-house  &  out-bldgs  erected  or  now  in  course  of  parcels, 
eron  on  the  sd  pee  of  land,  &  called  or  intd  to  be  called  No. 


, Street,  referee  to  plan,  p.  672,  form  n.,  To  hold  Haben- 

the  same  Unto  the  lessee  from  the day  of [now  last 

past]  for  the  term  of  ninety-nine  yrs,  reservon  of  rent  of  a 

peppercorn  durg  first  yra   dt  aftwds  of  £ ,  p.  677, 

form  IV.  [insurce  rent,  p.  678]  [if  so  agrd,  penal  rents,  p.  678]  : 
And  the  lessee  doth  hby  for  himself,  &c.,  covt  with  the  lessor  Lessee's 
in  mner  follg,  that  is  to  say,  to  pay  rent,  p.  679,  dt  rates  d  ^^^e'^a"**- 
taxes  affect g  premes,  "or  any  erons  thron  or  addons  thto," 
p.  679 ;  \if  house,  dtc,  is  not  complete,  to  finish  it,  p.  687, 
mutatis  mutandis}  (/),  to  contribute  to  expse  of  roads,  sewers, 
dc,  p.  683 ;  to  paint  outside  dk  inside  "  the  sd  premes  &  all 
addons  thto,"  pp.  680,  681,  d  to  repair,  p.  681 ;  to  deliver  up 
at  end  of  tenancy  in  good  repair,  p.  684 ;  to  permit  lessor  to 
enter  &  view,  d  repair  on  notice,  p.  684 ;  power  to  lessor  to  take 
inventories  of  fixtures  during  last  seven  yrs,  p.  685  ;  not  to  alter 
premes,  p.  688,  to  use  as  private  house,  p.  690,  or,  not  to  carry 
on  offensive  trades,  p.  690 ;  not  to  create  nuisces,  p.  691 ;  to 
insure  d  rebuild  in  case  of  fire,  p.  686 ;  [to  give  notice  of  assnmts 
of  lease,  p.  692;  not  to  assn  or  underlet  durg  the  last  7  yrs 
witht  licence,  p.  691] ;  power  of  re-entry,  p.  698 :  And  the 
lessor  doth  hby  {g)  covt  with  the  lessee,  for  quiet  enjoymt, 
p.  695.    In  wits,  &c. 

(d)  ill  the  case  of  proposed  new  roads^  care  shoiQd  be  taken  to  define 
what  rights  of  way  are  intended  to  be  granted,  see  Espley  y.  Wilkes,  L.  B. 
7  Ex.  298. 

(6)  See  p.  721,  note  (c). 

(/)  As  to  the  necessity,  where  the  lease  is  granted  under  a  power,  that 
the  lessee  should  covenant  to  erect  or  complete  the  building,  see  HaUett  to 
Martin,  24  Ch.  D.  624 ;  Be  Chaumer,  [1892]  2  Oh.  192.  If  in  that  case  the 
lease  is  not  granted  until  the  buildings  have  been  erected,  it  should,  having 
regard  to  those  cases,  be  expressed  to  be  granted  '^  in  psuance  of  an 

agrmt  in  this  behalf  dated,  &C."  ;  this  makes  the  agreement  part  of 
the  title  to  the  lease,  which  in  a  lease  by  on  absolute  owner  would  not  be 
the  case.    As  to  what  are  building  or  repairing  leases,  see  the  cases  men- 
tioned above,  and  Tntseott  v.  Dxamond  Rock  Boring  Co,,  20  Gh.  D.  251. 
(g)  See  p.  694,  note. 
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PRIC.  X. 


Parties. 


Wit. 
iieiseth. 

Demise. 
Parcels. 


Lessee's 
covenants. 


UNDERLEASE  of  a  House  in  Town.  Variations 
where  Other  Property  m  comprised  in  the  head 
Lease  (a). 

THIS  INDBE,  made,  <kc.,  Bbtn  A.,  of,  &c.,  hinafter  called 
the  lessor,  wch  expression  shl  include,  &o.,  see  p.  670,  of  the 
one  pt,  &  B.,  of,  &c.,  hinafter  called  the  lessee,  wch  expression 
shl  include,  &c.,  of  the  other  pt,  WITNETH  that  in  conson  of 
the  rent  hinafter  reserved  &  the  covts  hinafter  contd,  the  lessor 
doth  hby  demise  unto  the  lessee.  All  that  messe  or  tenemt, 
&c.,  wch  is  held  [togr  with  other  hds]  by  the  lessor  under  a 
lease  dated,  &o.  [subjt  to  the  reservons  contd  in  the  sd 
superior  lease  of  the  rt,  &c.,  state  reservons^  if  any,  in  superior 
lease:  And  Except  &  reservg  unto  the  lessor,  &c.,  addonel 
reservons f  if  any,  to  sub-lessor'}.  Habendum,  p.  676 ;  Beservon 
of  rent,  p.  676 :  And  the  lessee  doth  hby  for  ViimflAlf,  &c., 
oovt  with  the  lessor  to  pay  rent,  p.  679 :  And  also,  &c.,  here 
insert  covts  similar  to  those  in  the  head  lease,  or  mu;h  of  them  as 
are  to  be  pformed  by  the  lessee,  subsUhUg  throughout  th^  sub- 
lessor for  the  ground  landlord,  dt  the  sub-lessee  for  the  origl 
lessee,  except  that  in  the  covt  to  permit  lessor  to  enter  dt  view  d  to 
repair  on  notice,  the  power  to  enter  dt  view  wiU  be  reserved  to, 
and  the  noti^ie  to  repair  wiU  be  given  by  "the  lessor,  or  the 
superior  landlord,  &  their  respive  agents,"  add  the  other  covts. 


sapenor 
landlord. 


Licence  of  (a)  See  note,  p.  715.  If  the  lioenoe  of  the  superior  landlord  is  leqniied 
to  the  underlease,  and  he  is  made  a  party  for  the  purpose,  the  head  lesse 
should  he  shortly  recited,  setting  forth  the  covenant  a^^aiDst  aasignmant 
and  under-letting,  with  the  addition  of  the  foUowing  recital :  *'  And  WEAS 

the  sd  X.,  superior  landlord,  has  agrd  to  concur  in  these  psnts 
for  the  ppose  of  givg  his  consent  to  the  underlease  hby  grtd  in 

mner  hinafter  expd,"  and  the  demise  wm  be  expressed  to  be  "  with 

the  consent  (hby  testified)  of  the  sd  X./'  and  a  pxoTiao  shoiUd  bs 
added,  "  that  the  licence  hinbfe  given  by  the  sd  X.  to  this  pant 
demise  shl  not  be  deemed  to  authorise  any  further  assnmt  or 

underlettg."  See  Licxncxs.  if  a  separate  lioenoe  is  given,  which  it 
much  more  usual  and  convenient,  it  need  not  be  referred  to  in  the  under- 
lease. 

As  to  the  effect  of  the  disclaimer  of  the  head  lease  in  bankruptcy,  set 
referenoes  above,  p.  708. 


PKKOEDBNTd.  725 

if  afttfy  to  be  entered  into  by  the  le8$eey  {d  a  genl  covt  to  pform     nM.  x. 
eovU  in  head  leaee^  other  than  for  paynU  of  rent  d  any  other         " 
excepted  covU^  p.  698.    And  also  will  allow  the  lessor  to  enter 
on  the  sd  demised  premes  &  to  pform  thron  any  of  the  covts 
&  ftgrmts  on  the  pt  of  the  sd  origl  lessee^  contd  in  the  superior 
lease  of  the  sd  premes,  wch  may  be  necy  to  prevent  a  for- 
feiture of  the  sd  superior  lease] :  Provo  for  re-entry,  p.  698 : 
Ani>  thb  lessor  doth  hby  for  himself,  <&c.  {b)  covt  with  the  Lenor's 
lessee  for  quiet  engoymtf  p.  695 :  [And  also  will  durg  the  sd  ^^*°*^ 
term  pay  the  rent  reserved  by  the  sd  indre  of  lease  of  the  — --  saperior 

day  of on  the  first  day  on  wch  the  same  shl  be  payable :  '^** 

Ahd  wnuL  pform  <k  observe  the  covts  on  the  pt  of  the  sd,  origl  P«rform 
lessee,  contd  in  the  superior  lease  to,  here  epecify  any  covts  in  i^^^ 
the  head  lease  wch  are  to  be  pformed  by  lessor  in  respt  of  the  ^ 
demised  premes,  dif  the  head  lease  comprises  other  ppty,  add, 
"And  will  (c)  i^rm  &  observe  all  the  covts,  agrmts,  & 
provons  on  the  pt  of  the  origl  lessee  contd  in  the  superior 
lease  of  the  sd  premes,  so  far  as  the  same  affect  the  premes 
oomprd  thrin  &  not  hby  demised."  StatiUory  acknmt  d 
tmdertakg  by  A.  as  to  prodon  of  superior  lease,  p.  418].     In 

WITS,  &9C« 


XJNDEELEASE  (d)  of  Business  Offices  to  two  Persons  as    nwo,  xi. 

Co-PABTNEBS. 

THIS  INDBE  made,  &c.,  Betn  A.,  of,  &g.  (hinafter  called  Parties, 
the  lessor,  wch  expression  shl  include,  &c.,  see  p.  670),  of  the 
one  pt,  &  B.,  of,  &c.,  &  C,  of,  &c.,  tradg  in  co-ptnp  under  the 
style  of  Messrs.  B.  &  Co.  (hinafter  called  the  lessees,  wch 
expression  shl  include,  &c.,)  of  the  other  pt:  WITNETH  that  Wit- 
in  conson  of  the  rent  &  covts  by  the  lessees  &  condons  hinafter  "®^* 

(6)  See  p.  694,  note. 

(c)  In  lien  of  this  covenant  the  following  words  may  be  added  at  the  end 

of  the  coTenant  for  qniet  enjoyment,  "  or  OCCasd  by  any  default  or 

neglect  by  the  lessor  or  any  other  pson  in  the  pformce  or 

observce  of  the  covts,  &C."  as  in  the  text. 

(d)  See  p.  716,  note,  and  p.  710,  Free.  III. 
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PRIO.  ZI. 

Bemiie. 
PaxxseU. 

Right  of 
way. 


Use  of  coii< 
▼enienoes. 

Haben- 
dum. 


coTenaatB. 


Not  to 
allow 
clerks  to 
ueeoon- 
yenienoeB. 

LeMor'e 
covenantB. 


reserved  &  contd,  the  lessor  doth  demise  &  lease  onto  ihe 
lessees,  All  those  four  rooms,  o£Gices  or  appartmts,  sitaate  & 

being  on  the floor  at  No. in Street,  in  the  coy 

of ,  &  now  &  for  some  time  past  in  the  tenure  or  occupon 

of  the  lessees,  Toob  with  free  ingress  &  egress  for  the  lessees, 
their  servants  &  visitors,  to  &  from  the  sd  demised  premes 
along  &  through  the  common  staircases  &  passages  of  the  sd 
bldg,  at  all  times  durg  the  term  hby  grted  betn  the  honrs  of 

in  the  momg  & in  the  night  on  every  day  in  the  yr 

(Sundays,  Grood  Friday,  &  Christmas  Day,  &  all  other  geni 
holidays  &  days  appted  for  public  thanksgivg  or  prayer 
excepted) :  And  the  use,  in  common  with  the  other  psons 
entled  thto,  of  the  water-closets,  lavatories,  &  convenices  on 

the floor  of  the  sd  premes :  To  hold  the  same  Unto  the 

lessees,  as  jt  tenants  as  pt  of  their  co-ptnp  este  (a),  from  the 

day  of  for  the  term  of  yrs.    Reservon  of  rent 

payable  half-yrly,  p.  676  :  And  the  lessees  do  hby  for  them- 
selves, &  their  respive  hrs,  exs,  ads,  &  assns  jtly  &  sevlly,eoyt 
with  the  lessor,  that  they,  the  lessees,  will,  &c.,  for  paymt  of 
rent,  p.  679 ;  to  paint ,  dc,  the  inside  of  premes,  substUutg  tn  this 
clause  dc  subseqv^nUyyfor  "  lessee,"  "lessees,"  p.  681;  to  ieep 
the  inside  of  premes  in  repair,  p.  681 ;  to  deliver  up  in  good 
repair  at  end  of  tenancy  with  fixtures,  p.  684;  to  permit  lessor  to 
enter  d  view,  dt  to  repair  on  notice,  p.  684 ;  not  to  make  any 
alteron  in  premes,  p.  688 ;  to  use  as  offices  only,  p.  690 :  And 
ALSO  will  not  allow  clerks  or  servants  to  use  water-closets, 
lavatories,  or  convenices  appropriated  to  the  use  of  ppals: 
Not  to  assn  or  underlet  witht  licence,  p.  691;  prove  for  re-entry, 
p.  698.  And  the  lessor  doth  hby  for  himself,  &c.,  covt  with 
the  lessees,  to  pay  rates  dt  taxes,  p.  694;  to  keep  in  repair,  dc,, 
p.  694,  form  vi.,  or  p.  711,  form  m. ;  to  insure  d  rebuild  in 
case  of  fire,  p.  696 ;  for  quiet  enjoymt,  p.  695  (i).    In  wits,  &c. 


(a)  See  p.  898,  note. 


(b)  See  p.  695,  note. 
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AGREEMENT  f(yr  a  Building  Lease.     The  existing        pmc  xii. 
Buildings  to  be  pvlled  down  and  others  erected  (c). 

AGBMT  made,  &c.,  Betn  A.,  of,  &c.,  lessor,  hinafter  called  Parties, 
the  lessor,  wch  expression  shl  include  the  pson  or  psons  for 
the  time  being  entled  to  rece  the  rent  payable  hrunder  where 
the  context  so  admits  (d),  of  the  one  pt,  &  B.,  lessee,  hinafter 
called  the  tenant,  wch  expression  shl  include  his  exs,  ads,  & 
assns,  where,  (fee,  of  the  other  pt. 

1.  In  conson  of  the  rent  &  agrmts  on  the  pt  of  the  tenant  Agxeement 
hinafter  reserved  &  contd,  the  lessor  hby  agrees  to  grt  to  the  ^  ^ 
tenant,  or  his  nominee  or  nominees,  at  the  time  &  in  the  mner 

&  subjt  as  hinafter  mentd,  a  lease  of  All  that  pee  of  ground  ParoeiB. 
on  wch  a  messe  &  bldgs  are  now  erected,  situate,  &c.,  &  with 
the  admeasuremts  &  abuttals  delineated  in  the  plan,  &c.,  Togr 
with  the  messe  &  bldgs  to  be  erected  thron  as  hinafter  provd, 

4&  the  appurts  thof  For  the  term  of yrs,  to  be  computed  Term. 

from  the day  of ,  At  the  yrly  rent  for  the  first  yr  of  Bent 

such  term  of  £ ,  &  for  every  subseqt  yr  of  £ ,  payable 

[quarterly]  witht  dedon,  except  for  ppty-tax,  &  to  be  in  other 
respts  accdg  to  the  form  of  lease  contd  in  the  schdle  hto  (e). 

2.  The  tenant  shl  at  his  own  cost  with  all  reasble  speed,  TenAnt  to 
pull  down  &  remove  the  messe,  bldgs,  &  erons  now  standg  &  ^^^ 
being  upon  the  sd  pee  of  ground  (/),  &  erect  &  build  thron  in  buildings 
a  substantial  &  workmanlike  mner,  with  the  best  materials  of  ^w  ones, 
their  sevl  kinds,  &  in  conformity  in  every  respt  with  plans, 
elevens,  sections,  &  dpecificons  already  approved  of  &  signed 

by  the  surveyor  for  the  time  being  of  the  lessor,  &  under  the 
inspon  &  to  the  satisfon  of  such  surveyor,  one  messe  of  the 

(c)  See  agreement  for  building  a  house,  ante,  p.  1,  and  the  forms  at  As  to 

p.  287  ei  seg.    As  to  building  leases  under  the  Settled  Land  Acts,  see  the   building 
Act  of  1882,  s.  6  (1),  s.  7,  and  s.  8  (as  to  which  see  i^fra,  p.  782,  note)  j  and   ^**J*" 
as  to  giving  a  right  of  pre-emption,  see  the  Act  of  1889.  ^tled 

(d)  As  to  this  form,  see  p.  671,  note.  I^^^j  ^^^ 

(e)  A  fnU  form  of  lease  should  be  given  in  preference  to  an  epitome  of 
the  covenants  and  clauses,  as  the  latter  is  less  likely  to  lead  to  disputes, 
and  is  less  protective  to  the  lessor. 

(/)  As  to  hoardings  see  the  Public  Health  Acts  Amendment  Act,  1890 
(63  &  54  Vict,  c  59),  s.  84. 
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F&io.  xn. 


Old 

nukterUIa 
to  belong 
to  tenants 

Tsnaiitnot 

toereate 

niiiaaiioe. 

CompliiuLce 
with  Boild- 
ing  Acts, 
fta  (a). 


first-rate  class  of  bidg  with  all  pper  &  suitable  outbldgs,  offices, 
convenices,  &  apports,  &  shl  expend  in  bldg  such  messe  & 

premes  not  less  than  the  sum  of  £ ,  the  sd  messe  to  be 

built  &  covered  in  on  or  bfe  the day  of  ,  &  to  be 

completely  finished  fit  for  habiton  on  or  bfe  the day  of 

— ,  &  shl  not  at  anytime  dorg  the  term  hby  agrd  to  begrted 


Lenomiay 
enter  and 
▼iew. 

Xenant  not 
toaasign. 

Power  of 
re-entry. 


erect  or  build,  or  permit  to  be  erected  or  built,  upon  any  pt  of 
the  sd  pee  of  ground  hby  agrd  to  be  demised  any  messe,  bldg, 
or  eron,  not  conformable  to  the  plans  &  elevons  previously 
approved  &  signed  by  the  sd  surveyor,  nor  make  any  alteron 
in  the  external  eleven  of  the  sd  messe,  bldgs,  &  eronsi  witht 
the  previous  consent  in  writg  of  the  lessor. 

8.  All  thb  materials  of  the  sd  messe,  bldgSi  &  erons  wch 
are  to  be  pulled  down  &  removed  as  afsd  shl  become  the 
absolute  ppty  of  the  tenant. 

4.  The  tenant  shl  not  durg  the  progress  of  the  works  or 
aftwds  create  or  allow  any  unnecy  nnisce  upon  the  sd  premes. 

6.  Thb  tbnant  shl  at  his  own  expse  in  the  exon  of  the  works 
afsd  comply  in  all  respts  with  the  Bldg  &  other  Acts,  &  the 
regulons  of  the  local  authorities,  <fc  exte  &  do  all  works  <&  things 
required  by  any  such  Acts  or  r^^ulons  relative  thto,  &  pay  & 
indemnify  the  lessor  agst  all  fees,  chges,  penalties,  claims, 
&  expses  to  be  made  or  incurred  thrunder,  or  wch  may  be 
payable  for  obtaing  the  approval  of  the  local  authorities  to  any 
of  the  works  or  mres  afsd. 

6.  Thb  lbssor  or  his  agent  may  at  all  reasble  times  enter 
upon  the  sd  premes  &  view  the  state  &  progress  of  the  sd  bldgs 
&  works  &  the  materials  used  &  intd  for  use  thrin. 

7.  The  tenant  shl  not  assn,  sub-let  or  pt  with  the  benefit  of 
this  agrmt  witht  the  previous  consent  in  writg  of  the  lessor. 

8.  Pbovd  always  that  in  case  the  sd  messe  &  premes  hby 
agrd  to  be  erected  shl  not  be  erected,  covered  in,  com- 
pletely finished  &  made  fit  for  habiton  within  the  respive 
periods  hinbfe  limd  for  such  respive  pposes  accdg  to  the 
stipulons  hinbfe  contd  [in  wch  respt  time  shl  be  of  the  essce  of 
this  agrmt],  or  in  case  of  any  breach  of  any  of  the  agrmts  or 
stipulons  hrin  contd  &  on  the  pt  of  the  tenant  to  be  pformed 


(a)  See  the  London  Building  Act,  1894  (67  A  58  Yict  c.  ccziiL).    The 
orders  as  to  appeals  under  the  Act  are  printed  in  89  Sol.  J.  828. 
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or  observed  Q)),  [or  in  case  any  event  shl  happen  upon  wch  ihe  pbic.  zn. 
lessor  wd  be  entled  to  re-enter  upon  the  sd  premes  if  the  sd 
lease  had  been  actually  exted  by  virtue  of  the  provo  for  re-entry 
to  be  thrin  contd  J  then  &  in  any  such  case  this  agrmt  shl,  at 
the  option  of  the  lessor,  cease  &  determine,  &  the  lessor  may 
re-enter  upon  &  take  posson  of  the  sd  pee  of  ground  &  premes 
togr  mth  all  bldgs  &  erons,  materials,  plant,  Sc  things 
thron  (c),  witht  makg  to  the  tenant  any  compenson  or  allowce 
for  the  same. 

9.  Pboyd  also  that  in  case  any  such  default  as  afsd  shl  Option  to 
be  made  in  erectg,  coverg  in,  or  completg  the  sd  messe  &  ^^^^ 
premes  within  the  respive  periods  afsd,  &  ihe  lessor  shl  elect  time  for 
to  enforce  the  specific  pformce  of  the  agrmt,  he  shl  be  entled  ^^^  ^^^^^' 
to  fix  such  extended  period  or  periods  for  the  erectg,  coverg  in, 

&  oompletg  resply  of  the  sd  messe  &  premes  as  he  shl  think 
fit,  &  in  such  case  this  agrmt  shl  be  read  &  construed  as  if  the 
period  or  periods  so  fixed  had  been  origlly  inserted  hrin 
instead  of  the  period  or  periods  hinbf e  fixed  in  that  behalf. 

10.  The  sd  lbasb  shl  be  grted  &  the  tenant  shl  accept  the  Lease  to  be 
same  &  exte  a  counterpt  thof  when  &  so  soon  as  the  sd  messe  on^^ie- 
shl  have  been  completely  finished  &  made  fit  for  habiton,  <fc  tion. 
the  other  works  hinbf e  agrd  to  be  exted  by  the  tenant  shl  have 

been  exted  in  accorded  with  the  stipulons  hinbfe  contd,  &  a 
certfe  to  that  effect,  signed  by  the  sd  surveyor,  shl  have  been 
produced  to  the  lessor,  such  lease  &  counterpt  to  be  prepared 
by  the  solor  of  the  lessor,  &  the  tenant  shl  not  require  any 
abstract  or  evidce  of  the  title  of  the  lessor  (d). 

11.  Until  such  lease  shl  be  grted,  the  tenant  shl  be  deemed  Until 

to  be  tenant  at  will  to  the  lessor  at  the  rent  agrd  to  be  of  lem^^ 
reserved  thby,  wch  rent  &  all  rates  &  taxes  to  become  payable  tenant  to 
in  respt  of  the  sd  pee  of  ground  &  premes,  shl  be  pd  by  the  ^  |^. 
tenant,  &  all  covts  &  agrmts  on  his  pt  agrd  to  be  contd  in  such  ^^^  ^\^ 

°  x-       o  nants  («). 

(6)  See  Lowther  v.  Heaver,  41  Ch.  D.  248. 
(e)  See  p.  7,  note  (g) ;  p.  9,  note  (6). 

(d)  See  p.  714,  note. 

(e)  If  the  contract  to  pay  the  rent>  &c.,  until  the  lease  is  granted  were  Am  to 
absolute,  the  intended  lessee  woTild  be  bound  by  it,  although  no  tenancy  ezclnding 
were  created  and  he  neyer  took  possession,  Marqwis  of  Camden  ▼.  Batterhury,  }^^^ 

5  C.  B.  N.  S.  808,  7  C.  B.  N.  S.  864;  Adams  ▼.  Haggw,  4  Q.  B.  D.  480.    It  J^^ 
has  been  usual  in  clauses  of  this  kind  expressly  to  negative  the  creation  of  granted. 
a  tenancy  nntil  the  execution  of  the  lease,  and  to  provide  that  in  the  mean- 
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FEio.  XII.  lease  ahl  so  far  as  the  same  shl  be  applicable  be  pformed  by  tte 
tenant  as  though  such  lease  had  been  actually  grted,&fiottiat 
the  lessor  shl  have  &  be  entled  to  all  such  remedies  bjdiBtress, 
action,  &  orwise,  for  recoverg  rent  in  arrear,  &  for  breach  of 
any  of  the  covts  or  agrmts  afsd  on  the  pt  of  the  tenant,  as  if 
the  sd  lease  had  been  grted. 

ProTiaion        [12.  In  CASE  the  tenant  shl  die  bfe  the  sd  messe  shl  have 

of'tenut.  "^^^  completely  finished  &  made  fit  for  habiton,  &  the  other 
works  hinbf e  mentd  shl  have  been  exted  accdg  to  the  stipolons 
hinbfe  contd,  the  lessor  shl  be  entled  at  his  option  eir  toreqniie 
this  agrmt  to  be  pformed  by  the  exs  or  ads  of  the  tenant,  or  to 
determine  this  agrmt  by  givg  a  notice  in  writg  in  that  behalf 
to  such  exs  or  ads,  &  in  case  he  shl  elect  to  determine  the  same 
he  shl  pay  to  the  exs  or  ads  of  the  tenant  the  amt  wch  shl  be 
certified  by  the  sd  surveyor  to  have  been  pperly  expended  b; 
the  tenant  in  or  about  the  bldg  of  the  sd  messe  &  the  exon  of 
the  other  works  afsd  after  deductg  the  value  of  the  old 
materials.] 

CostB.  IS.  Thb  costs  of  &  incidental  to  the  preparon  &  exon  in 

duplicate  of  this  agrmt,  &  of  the  sd  lease  &  a  counterpt  thof, 
shl  be  borne  &  pd  by  the  tenant.    In  wits,  &c. 

The  Schdle  above  refd  to. 

l^Form  ofLeaseJ} 


time  a  yearly  som  eqniyalent  to  the  rent  should  be  paid  and  reooveiaUe  hj 
distress  as  if  it  were  rent ;  bat  a  power  of  distress  not  being  for  rent  is 
invalidated  by  the  BiUs  of  Sale  Acts,  see  Pulbrook  t.  AsMty,  66  L  J.  N.  S., 
Q.  B.  D.  376 ;  36  W.  E.  779,  above,  p.  683,  note.  It  is  better  to  proride,  m 
above,  that  in  the  interim  the  intended  lessee  shall  be  tenant  at  will  tt  tlie 
rent  agreed  to  be  reserved,  which  will  carry  with  it  the  common  Isw  right 
of  distress  (Afiderton  v.  Midland  Railway  Company,  30  L.  J.  Q.  B.  91) ;  and 
will  also  enable  recourse  to  be  had  to  the  summary  remedy  for  ejecting  the 
tenant  provided  by  the  B.  S.  C,  Order  III.,  r.  6,  and  Order  XIY.,  r.  1, 
which,  if  the  relation  of  landlord  and  tenant  were  excluded,  would  not  be 
available. 


PKECBIDENTS.  731 


xin. 

AGREEMENT /or  Building  Leases  wUh  Variations,  and       prbo.  xm. 
Option  to  Lessee  to  Purchase  the  Freehold  (a). 

AGRMT  made  this  day  of  Betn  A.  of,  &c..  Parties. 

hinafter  called  the  lessor,  wch  expression  shl,  &c.,  as  in  last 
precedent,  of  the  one  pt,  &  B.,  of,  &c.,  hinafter  called  the 
tenant,  wch  expression  shl,  &c.,  of  the  other  pt. 

1.  The  tenant  may  enter  for  the  ppose  only  of  bldg  as  hrin  Tenant 
stipulated  upon  the  pees  or  plots  of  ground  &  hds  shown  in  ^buUd^. 

(a)  Tlie  foUowing  daoses  may  be  sabstituted  for  some  of  those  in  the  VariationB. 
text: — 

"  The  lessor  hby  agrees  with  the  tenant  to  demise  to  him  Agreement 
or  his  nominees  at  the  times  &  in  mner  &  subjt  as  hinafter  ^  ®°^"®' 
mentd.  All  that  pee  of  ground  situate,  &c.,  togr  with  the  Parcels, 
sevl  houses  intd  to  be  erected  thron  with  the  appurts  thof 
inclusive  [exclusive]  of  the  site  of  the  intd  roads,  To  hold  the  Haben- 
same  Unto  the  tenant  or  his  nominees  for  the  term  of  ninety-    ^^' 

nine  yrs  computed  from  the day  of ,  Paying  in  respt 

of  the  sd  pee  of  ground  &  premes  the  sevl  yrly  rents  or  sums 

f oUg  (that  is  to  say)  from  the  date  of  this  agrmt  until  the 

day  of the  rent  or  sum  of  £ ,  from  the  day  of, 

4&C.,  the  rent  or  sum  of  ,  &c.  {increasg  yrly  tiU  £ 

is  reached)  y  such  respive  rents  or  sums  to  be  pd  by  eql  qtrly 
paymts,  &c. 

The  tenant  shl  build,  &c.,  on  the  sd  pee  of  ground  as  many  Tenant  to 
private  dwg-houses  &  shops  as  will  produce  when  leased  as  ^^^ 
hinbfe  provd  the  sd  total  aggregate  rent  of  £ . 

The  tenant  shl  not  be  entled  to  require  any  lease  to  be  Lease 
grted  to  him  or  his  nominees  until  he  shl  have  built  &  roofed  ^^^^ 
in  the  house  or  houses  intd  to  be  comprd  in  such  lease,  &c.       before 

The  tenant  shl  be  entled  to  a  septe  lease  of  any  one  or  jj^f^(j), 

more  not  exceedg houses  hby  agrd  to  be  built  with  the  Tenant  to 

ground  &  appurts  thto  resply  belonging  at  a  fair  apportioned  have  sepa- 
pt  of  the  sd  rents  to  be  approved  by  the  lessor  or  his  surveyor, 
&  to  be  not  more  in  respt  of  the  house  or  houses  comprd  in 

€ach  lease  than  one pt  of  the  rack-rent  value  thof  when 

completed,  nor  less  than  £ on  any  one  lease." 

(6)  See  Lowther  y.  Heaver,  41  Ch.  D.  248. 
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p&io.  xin. 


Tenant  to 
build  not 
lessthu 
^>  hooBes. 


HousM  to 
be  ooTered 
in  within 
certoin 
dates. 


Ooetof 
houBee  (a). 


Tenant  to 
make  a 
road. 


Tenant  to 
pay  share 
of  QxpenEC 


the  plan  hto  annexed  &  thrin  coloured »  situate  in  the 

parish  of  ,  &  coy  of ,  on  the  north  side  of  a  new 

road  called  or  intd  to  be  called,  &c.,  &  containg acres  or 

thrabouts. 

2.  Thb  tbhant  shl  erect,  cover  in,  &  complete  fit  for  habiton 
upon  the  sd  pees  of  ground  in  a  good  &  substantial  mner,  & 
with  the  best  new  materials  of  every  description  in  accordee 
with  plans,  drawgs,  elevons,  &  specificons  already,  or,  "  to  be 
prepared  by  &  at  the  expse  of  the  tenant  &  to  be  "  approved 
ol  by  the  surveyor  of  the  lessor,  &  to  the  reasble  satisfon,  in  all 

respts,  of  such  surveyor  for  the  time  being,  not  less  than 

houses  with  pper  &  suitable  offices  &  outbldgs,  vaults,  areas, 
drains,  &  fences,  on  the  sites  &  in  the  posons  marked  out  & 

indicated  by  boundary  lines  coloured in  the  sd  plan,  ar^ 

*'  to  be  approved  by  tiit  sd  surveyor." 

8.  Thb  sd  houses  shl  be  erected  A  covered  in  within  the 

times  f  oUg,  namely  [ten]  tbol  bte  the  —  day  of sow 

next, ^more  bfe  the day  ol  ^^^-j  &  the  remaing  — 

bfe  the day  of  •— ,  &  every  house  shl  be  oompleMy 

---*-  cabr  months  aft^  the 


finished  &  ready  for  habiton  within  •— 
time  appted  for  coverg  in. 

4.  Thb  tbnant  shl  expend  in  the  eron  of  each  house  [in  a 

main  road]  the  sum  of  £ at  least  in  labour  &  materials. 

[&  of  each  house  in  other  roads  the  sum  of  £ at  least,  & 

questions  as  to  wch  are  main  roads  to  be  settled  by  the  sd 
surveyor]. 

5.  Thb  tbnant  shl  also  at  his  own  sole  expse  bfe  the 

day  of construct  &  make  along  the  front  of  the  sd  pee  of 

ground  coloured in  the  sd  plan,  to  the  satisfon  of  the 

sd  surveyor,  a  pper  roadway  &  pathway  of  the  respive  widths 

of  feet  & feet,  or^  "  construct  &  make  the  roads 

shown  on  the  sd  plan  &  thron  coloured with  pper  sewers 

thrunder  &  side  junctions  where  required  in  accordce  with 
plans  &  specificons  to  be  approved  by  the  sd  surveyor  &  to  his 
satisfon." 

6.  The  tbnant  shl  repair  &  maintain,  or,  ''pay  &  contribate 
a  proportionate  share  of  the  expse  of  repairg  &  maintaii]^," 

(a)  Under  the  Settled  Land  Act,  1882,  if  the  land  is  leased  in  lots,  the 
buildings  must  be  of  the  yearly  letting  value  of  at  least  five  times  the 
ground  rent ;  see  s.  8,  sub-sec.  (3)  (iii) ;  see  infra,  p.  734,  note  (6). 
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the  Bd  roadB  &  foot-paTemta  &  main  sewers  [<fe  lightg  &  waterg  mo.  xm. 
the  roadsj  until  undertaken  by  the  local  authority,  [such  pro-  of  main^ 
portionate  pt  to  be  fixed  by  the  sd  surveyor,  but  not  to  exceed  ^^''^j. 
in  the  pound  on  the  rateable  value.] 

7.  Thb  sd  houses  shl  be  jMivate  dwg-houses  only  except  that  As  to  dan 

the  tenant  ahl  be  at  liberty  to  erect shops  &  no  more,  &  °^  *^'**^ 

one  first-class  hotel  or  tavern. 

8.  The  tbnakt  shl  not,  durg  the  progress  of  the  works  or  Tenant  not 
aftwds,  set  up  any  steam  engine,  or  burn  bricks  or  clay  or  na^nm,^ 
cement,  or  create  or  allow  any  unnecy  nuisce  on  the  premes,  ^ 

or  any  pt  thof .  And  no  excavon  shl  be  made,  except  for  the 
pposeof  digging  foundonsor  makg  sewers,  &  any  gravel,  chalk, 
or  sand  raised  or  dug  up,  shl  not  be  disposed  of  or  removed 
by  the  tenant,  but  shl  be  deposited  for  the  use  of  the  lessor  as 
directed  by  the  sd  surveyor. 

9.  Complice  tcith  Bldg  Acts,  p.  728,  clause  5. 

10.  The  tenant  shl  within  one  month  after  roofing  in  each  Tenant  to 
house  insure  the  same  with  the  outbldgs  thof  agst  fire  in  the  ^^^a 

Insce  OflBce,  or  in  some  other  office  to  be  approved  ii»«af»noe 

[appted]  by  the  lessor  to  the  amt  of  three-fourths  of  the  value  nbaiiding. 
thof  in  the  jt  names  of  the  lessor  &  tenant,  or,  ''in  such 
names  as  the  lessor  shl  direct,"  &  shl  thrafter  keep  the  same 

so  insured  &  upon  reqt  produce  to  the  lessor  or  his  agent  the 
poly  &  rect  for  the  last  premium  of  every  such  insce,  &,  in 
case  of  destron  or  damage  by  fire,  shl  forthwith  lay  out  the 
insce  moys,  &  in  case  of  the  deficiency  thof  shl  expend  any 
farther  sums  required  in  rebldg  &  reinstatg  the  same  accdg  to 
the  origl  plan  &  el^von  thof  previous  to  such  fire. 

11.  Power  to  lessor  to  enter  d  inspect  bldgs,  dtc,  as  in  last 
precedent,  clause  6  (6),  c£  not  to  assn  as  in  last  precedent, 
clause  7. 

12.  When  &  as  each  of  the  sd  houses  shl  have  been  built  Sc  Lessor  to 
covered  in  [&  the  fence  walls  thof,  &  the  area  in  front  thof,  &  ^^^hen 
the  gutters,  stack  pipes,  &  drains  made  &  completed,]  or,  "  shl  booass 
have  been  completely  finished  ready  for  habiton,"  tw,  **the 

sum  of  £ shl  have  been  expended  on  each  housei"  in 

accordce  with  the  stipulons  hinbfe  contd,  [&  a  certfe  to  that 


(h)  If  the  tenant  has  only  a  power  of  entry  to  erect  the  bmldinga  and  no 
estate  in  the  land  until  the  leases  are  granted,  this  clause  is  unnecessary. 
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Term. 

RewiTft- 
tion  of 
rent  (b). 


Form  of 
leaeee  (e). 


Tenant  not 
to  call  for 
leesor'B 
title  (d). 


Prepara- 
tion and 
coetfl  of 
leases. 


e£F6ct,  signed  by  the  sd  surveyor,  shi  have  been  produced  to 
the  lessor],  the  lessor  shl,  by  one  or  more  deed  or  deeds,  grt 
to  the  tenant,  or  his  nominee  or  nominees,  a  lease  or  leases  of 
such  respive  houses  with  the  ground  belonging  thto,  &  the 
appurts  thof,  includg  half  the  road  or  roads  adjoing  each 
house,  or,  "but  exclusive  of  the  roads,"  (a)  For  a  term  of 
ninety-nine  yrs  from  the  day  of At  the  yrly  rent 


for  each  house  foUg  (namely),  £ — 

day  of £ for  the  yr  endg,  &c.,  &  £- 


for  the  yr  endg  the  — 
—  p.a.  for  every 
other  yr  of  the  sd  term,  payable  [qtrly]  on  the day  of 


,  &c.,  the  first  paymt  to  be  made  on  the day  of 


And  in  the  meantime,  &  until  the  sd  respive  rents  shl  com- 
mence, the  sd  respive  leases  shl  be  at  the  yrly  rent  of  a  pepper- 
corn, &  in  case  more  than  one  house  is  comprd  in  a  lease  the 
lease  shl  be  so  framed  as  to  make  each  house  liable  in  resptof 
its  own  rent  &  covts  only. 

18.  Such  lease  shl  be  in  the  form,  &  contain  the  condons 
&  provons  set  forth  in  the  schdle  hto,  with  such  modificons  (if 
any)  as  the  deaths  of  pties  &  other  circes  may  render  necy. 

14.  The  tenant  shl  whenever  required  by  the  lessor  accept 
&  exte  a  counterpt  of  the  lease  or  leases  hby  agrd  to  be  grted 
upon  the  terms  hrin  expd,  &  shl  not  call  for  the  title  of  the 
lessor. 

15.  The  sd  leases  &  counterpts  shl  be  prepared  by  the 
solor  of  the  lessor  at  the  cost  of  the  tenant  [such  cost  not  to 

exceed  £ for  each  lease  &  counterpt,  exclusive  of  stamp 

duty  &  plans  [&  the  cost  of  registron]  if  one  house  only  be 

included  in  the  lease,  &  the  further  sum  of  £ for  every 

addonal  house, so  included],  or,  "  &  all  expses  attendg  the 
preparon  &  exon  by  all  pties  of  this  agrmt  in  duplicate,  &  of 
the  sd  sevl  leases  &  counterpts  shl  be  borne  by  the  tenant.*' 


As  to  tbe 
rent  to  be 
reserred  on 
building 
leases 
under 
Settled 
Land  Act. 


(a)  See  Elphinstone,  N.  &  C.  Interp.,  p.  183. 

(b)  As  to  the  rent  to  Be  reserved  on  bnildizig  leases  granted  under  tbe 
Settled  Land  Act,  1882,  see  s.  7,  sub-s.  (2),  and  s.  8,  sub-ss.  (2)  and  (3) ;  and 
especially  the  requirements,  of  the  latter  sub-section  where  tbe  land  com- 
prised in  the  building  agreement  is  leased  in  lots.  It  is  not  easj  to  see  the 
object  of  those  requirements,  and  in  some  cases  compliance  with  all  cf  them 
would  be  impossible,  if  indeed  they  are  not  absolutely  inconsistent  with  one 
another,  or  with  s.  7  (2). 

(c)  See  p.  727,  note. 

(d)  See  p.  714,  note. 
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16.  If  &  WHEN  leases  shl  have  been  grted  to  the  tenant  or  prkc.  xni. 
his  nominees  of  a  sufft  no.  of  houses  to  secure  by  the  ground  whenrent 

rents  thby  reserved  the  sd  total  aggregate  rent  of  £ ,  the  »ecared 

lessor  shl,  subjt  to  the  provons  &  stipulons  hrin  contd,  grt  one  leases, 

or  more  lease  or  leases  to  the  tenant  or  his  nominees  of  the  "'^^der 

of  premises 

portions  (if  any)  of  the  sd  land  remamg  undemised  togr  with  to  bt  let  at 
any  house  or  houses  erected  thron  {e)  at  the  yrly  rent  of  £1,  ^^"**' 
or  in  case  more  than  one  such  lease  shl  be  grted  then  at  the 
yrly  rent  of  £1  for  each  such  lease,  &  so  that  in  case  more 
than  one  house  is  comprd  in  any  such  lease  such  rent  of  £1 
shl  not  be  apportionable  betn  such  houses  Pbovd  that  all  the 
restrictive  &  other  provons  as  to  bldg  &  user  of  the  premes  & 
as  to  the  form  of  lease  &  orwise  wch  are  hrin  contd  &  wch  may 
be  applicable  shl  apply  to  the  land  &  houses  leased  under  the 
psnt  clause  in  the  same  mner  as  to  the  residue  of  the  land  & 
houses  comprd  in  this  agrmt. 

17.  Until  leases  shl  have  been  grted  of  all  the  land  hby  Until 
agrd  to  be  demised  the  tenant  shl  be  deemed  to  be  tenant  at  ^^^ 
will  to  the  lessor  of  the  sd  land  or  such  pt  thof  as  from  time  rent  to  be 
to  time  shl  remain  undemised,  &  shl  as  far  as  circes  will  admit  ^^ 

be  liable  &  subjt  to  the  same  rents  &  other  paymts,  covts, 
restrons,  &  provons  as  he  wd  be  subjt  to  if  a  lease  of  such 
remaing  pt  psuant  to  the  terms  of  this  agrmt  had  been  actually 
grted,  &  so  that  the  lessor  shl  have  all  such  rts  &  powers  for 
the  recovery  of  any  arrears  of  rent  or  other  moys  wch  may 
be  due  under  this  agrmt  by  distress  on  such  undemised  premes, 
&  other  usual  means  as  if  such  lease  had  been  grted. 

18.  If  the  tenant  shl  make  default  in  erectg,  coverg  in,  &  Power  to 
completg  any  of  the  sd  houses  within  the  respive  times,  &  in  STftuSt^n 
nmer  afsd,  or  if  the  tenant  or  his  nominee  shl  neglect  or  refuse 

to  accept  any  of  the  sd  leases,  &  exte  a  counterpt  thof,  or  to 
pay  the  reasble  chges  for  preparg  the  same,  within  one  calr 
month  after  he  shl  be  reqted  so  to  do  hj  or  on  the  pt  of  the 
lessor,  [in  any  of  wch  respts  time  shl  be  of  the  essence  of  this 
agrmt},  or,  "shl  in  any  respt  fail  to  pform  or  observe  this 


(e)  If  the  agreement  is  entered  into  under  the  Settled  Land  Act,  1882,  a 
"  residue  "  lease  cannot  be  granted  of  land  not  built  upon,  nor  agreed  to  be 
built  upon,  see  Be  Sdbin,  W,  N.  1886, 197  j  Hood  &  Challis,  p.  204. 

(/)  See  p.  729,  note. 

Ig)  See  p.  698,  note  (a). 
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puM.  zui.  affrxnty"  then  &  in  any  Buoh  case  the  lessor  shl  be  at  liberty 
*~  to  re-enter  upon  &  take  poBSon  of  such  pt  of  the  sd  premes 
whof  a  lease  or  leases  shl  not  have  been  grted  as  afsd,  &  all 
bldgs,  erons,  &  bldg  materials,  &  plant  thron  (a),  witht  makg  to 
the  tenant  any  oompenson  or  allowce  in  respt  thof ,  &  this  agrmt 
shl  thrnpon  as  to  the  premes  so  re-entered  upon  cease,  bnt  Bucb 
rt  of  re-entry  shl  be  deemed  a  cumulative  remedy,  &  shl  not 
prejudice  any  rt  of  action  or  other  remedy  of  the  lessor  for 
the  recovery  of  any  rent  or  moys  due  to  him  from  the  tenant, 
or  in  respt  of  any  breach  by  the  tenant  of  this  agrmt. 

Recitni.  And  whas  it  has  been  agrd  that  the  tenant  shl  have  the 

option  of  pchasing  the  freehd  of  the  sd  pees  of  land  at  any 

time  within yrs  from  the  date  hrof,  at  the  price  &  nndtf 

the  Condons  hinafter  mentd,  if  he,  the  tenant,  shl  have  duly 
pf ormed  the  agrmts  on  his  pt  hinbfe  contd :  NOW  IT  IS  HBY 
FURTHER  AGRD, 

19.  In  case  the  tenant  shl  within yrs  from  the  date 

of  this  agrmt  give  to  the  lessor calr  months'  notice  in 

writg  of  his  desire  to  pchase  all  the  pees  of  land  hinbfe 
mentd,  or  such  of  them  as  shl  be  specified  in  such  notioe,  & 
shl  up  to  the  date  of  such  notice,  &  subseqtly  to  the  time  of 
such  sale,  have  duly  pformed  the  agrmts  on  the  pt  of  the 


Agree- 
ment. 

Power  for 
tenant  to 
parchase 
the  free- 
hold (&). 


Option  to 

lessor  to 

purchase 

improTed 

ground 

rents. 


(a)  See  p.  7,  note  (g). 

(6)  Compare  the  form  at  p.  70S,  and  see  the  note  thereto ;  and  as  to  leases 
under  the  Settled  Land  Acts,  see  the  Act  of  1889  (52  &  53  Vict,  c  36).  The 
following  proyision  is  sometimes  inserted  instead  of  that  in  the  text : — 

"  In  case  the  tenant  shl  grt  or  agree  to  grt  any  underlease 
or  underleases  of  any  pt  or  pts  of  the  sd  land,  &  any  house  or 
houses  erected  thron,  at  an  improved  ground-rent,  the  tenant 
shl  forthwith  offer  to  sell  every  such  improved  ground-rent  to 
the  lessor  at  a  price  eql  to  twenty  yrs*  pchase  of  such  rent,  A 
on  his  acceptce  of  such  offer,  &  on  paymt  of  the  sd  pebase- 
moy  shl  assn  the  same  to  him,  or  as  he  shl  direct.  But  incase 
the  lessor  shl  decline  to  pchase  any  such  improved  ground-rent 
the  tenant,  in  case  he  shl  duly  pform  &  observe  this  agrmt  op 
to  that  time,  shl  be  entled  to  have  a  convce  of  the  freehd  intt 
of  the  lessor  in  the  land  comprd  inthe  underlease  resen^sneh 
improved  ground-rent,  with  any  bldgs  thron,  at  the  price  or 
sum,"  &c.,  as  in  the  text,  &  add  any  of  the  other  clanses  in  the 
text  iL'ch  are  appropriate. 
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tenant  hrin  contd,  the  lessor  shl  sell  to  the  tenant  the  inhance  pbbo.  xm. 
in  fee  sunple  in  posson,  free  from  incumbces,  of  the  sd  pees  of 
land,  or  snch  of  them  as  shl  have  been  specified  in  such 
notice,  with  any  bldgs  wch  may  be  thron,  at  the  price  or  sum 
for  the  whole  of  the  sd  pees  of  land  of  £ (being  twenty- 
five  yrs'  pchase  of  the  sd  total  rent  of  £ hinbfe  made 

payable),  togr  with  intt  at  the  rate  of p.c.  p.a.  on  the  sd 

sum  of  £ as  from  the  date  of  the  expiron  of  such  notice  & 

up  to  the  time  of  complon,  &  so  on  in  proportion  for  any 
portion  less  than  the  whole,  accdg  to  the  quantity  of  land 
pchased,  &  subjt  to  the  condons  hinafter  expd. 

20.  Th£  tenant  may  avail  himself  of  the  sd  option  of  Parchaae 
pchasg  as  to  portions  of  the  sd  land,  &  at  different  times,  but  ^^'^^^  ^**^ 
so  that  on  each  occasion  (except  the  last,  when  the  pchase-moy  tion  not  to 
shl  be  the  residue  of  the  pchase-moy  for  the  whole)  the  pchase-  than" 

moy  shl  not  be  less  than  £ ,  &  on  the  complon  of  each  ^  — • 

septe  pchase  the  rent  for  the  remr  of  the  land  shl  be  reduced 

by  a  sum  equivalent  to  four  p.c.  on  the  pchase-moy  pd. 

21.  The  title  of  the  lessor  as  owner  in  fee  simple  free  from  Title  to 
incumbs  of  the  premes  up  to  the  exon  of  this  agrmt  shl  be  aocepted. 
considered  as  accepted,  &  the  lessor  shl  not  be  under  any 
obligon  to  enquire  into  the  title  to  the  leasehd  intt  hby  created 

or  be  under  any  liability  by  reason  of  any  defect  or  want  of 
title  in  the  lessee  or  pson  to  whom  such  sale  &  assurce  as  afsd 
is  made. 

22.  Add  any  special  condons  required  as  in  ordinary  cases,  see 
Contbact  for  Sale. 

28.  The  deed  or  deeds  of  convce  shl  be  exted  in  duplicate.  Deeds  of 

&  shl  contain  covts  on  the  pt  of  the  pchaser  framed  so  as  to  be  ^Ibe  ^^^ 

bindg  as  far  as  may  be  on  all  psons  claimg  under  him  for  the  executed  iu 

proton  of  the  vendor  &  his  adjoing  este  coloured on  the  and  to*  ' 

sd  plan,  as  follows,  specify  restrictive  covts,  &  shl  also  contain  ^"'.^^'.^ 

such  other  provons  as  may  be  reasbly  required  by  the  lessor  covenants 

for  preservg  &  securg  the  observce  &  pformce  of  such  covts.  ^^^' 

[24.  Arbitron  dause,  p.  704.]     In  wits,  &c,  (d). 

[The  Schdle  above  refd  to. 
Form  of  Lease  J\ 

(e)  As  to  the  frame  of  such  oovemuitB,  see  pp.  424  and  285  ek  aeq. 

(d)  The  following  are  the  forms  of  clauses  in  an  agreement  for  building 
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XIV. 

piia  XIV.  LEASE  made  in  Pubsuancb  of  a  Covenant  for  Bbnswal 

by  Joint  Tenants  of  Copyholds  under  Licence  with 
Covenant  for  Renewal. 

Parties,  A.  &  B.  (hinafter  called  the  lessors,  wch  expression, 
&c.,   see    p.   670),   1 :    C.   (hinafter  called   the  lessee,  wch 

leases  as  to  advaiices  to  be  made  by  the  lessor  to  the  tenant  as  the  buildingB 
progress ;  the  charge  in  brackets  would  make  the  agreement  sabject  to 
ad  valorem  duty  as  a  mortgage^  but  (being  equitable)  on]y  at  the  rate  of  Is. 
per  cent,  under  the  Stamp  Act,  1891>  Schedule,  Mobtgags. 

AdTances         "  The  LESSOR  shl  duTg  the  progress  of  the  sd  bldgs  &  works 
by  lessor     make  advces  to  the  tenant,  at  intt,  in  mner,  &  to  the  extent 

to  tenant. 

provd  in  the  schdie  hto,  &  the  tenant  shl  repay  to  the  lessor 
all  moys  wch  shl  be  so  advced,  with  the  intt  thron,  &  all  costs 

incurred  by  him  in  respt  of  such  advces  within yrs  from 

the  date  of  this  agrmt."  [Z/*  the  tenant  has  any  intt  in  the  ppt^ 
wch  is  capable  of  being  chged  bfe  the  leases  are  grted,  add,  "  & 
such  moys,  intt,  &  costs  shl  until  repaymt  be  a  chge  on  tiie 
intt,  if  any,  of  the  tenant  in  the  premes  hby  agrd  to  be 
demised."]  Provd  that  the  lessor  shl  not  be  obliged  to  make 
any  such  advces  except  to  the  tenant  psonally  &  in  the  event 
of  his  assng  the  benefit  of  this  agrmt  or  havg  a  reoeivg  order 
made  agst  him  or  makg  any  arrangemt  or  compon  with  his 
credors  or  death  such  obligon  shl  cease. 

'*  When  &  as  each  of  the  sd  messes  shl  have  been  folly 
completed,  ready  for  habiton,  in  accordce  with  this  agrmt,  &  a 
certife  to  that  effect  signed  by  the  sd  surveyor  shl  have  been 
produced  to  the  lessor,  &  so  soon  as  all  moys  advced  on  that 
messe,  &  the  intt  thron,  &  all  costs  incurred  in  respt  of  snch 
advce,  shl  have  been  duly  pd  to  the  lessor,  but  not  bfe,  the 
lessor  shl  by  deed  grt,  &c.,  remr  of  clause  12,  as  to  grantg 
leases,  p.  783. 

"  The  Schle  above  refd  to." 

"  When  each  house  is  covered  in,  &  the  bricfr  parton  below 
completed,  &  the  wooden  framg  for  the  partons  above  fixed, 
the  sash-frames  built  in,  the  external  walls  completed,  &  the 

chimneys  &  chimney-pots  put  on,  the  sum  of  £ per 

house  to  be  advced  at  intt  at  the  rate  of p.c.  p.a.  payable 

half.yrly." 

"  When  each  house  is  finished  accdg  to  this  agrmt,  &  ready 
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expression,  Ac),  2.    WITNETH  that  in  psuance  of  the  covt  fmo.  xit. 

in  this  behalf  contd  in  a  certain  indre  of  lease,  dated,  &e.,  &  ^^i^ 

made,  &c.,  &  in  conson  of  the  yrly  rents  &  covts  &  agrmts  on  neaaeth. 
the  pt  of  the  lessee  hinafter  reserved  &  contd,  &  by  virtue  of  a 

licence  obtd  from  the  lord  of  the  manor  of ,  the  lessors  do  Demise. 

reeply  hby  demise  mito  the  lessee,  peels,  to  wch  sd  premes  the  Fturceia. 
lessors  were  admitted  at  a  ct  holden  for  the  sd  manor  on  the 

day  of on  the  surrender  of  X. :  To  hold  the  same  Haben- 

premes  Unto  the  lessee,  from  the day  of  ,  for  the  '*™' 

term  of yrs ;  Reservon  of  rent,  p.  676 ;  Covts  by  lessee, 

here  insert  the  pper  eovts  ;  Provofor  re-entry,  p.  698.     Covts  by 
lessars,  for  quiet  enjoymt,  p.  695  :  Anb  that  they,  the  lessors,  Covenants 
or  their  assns,  will,  previous  to  the  expiron  of  the  sd  term  of  J^  ^"^ 
yrs,  endeavour  to  procure  a  licence  from  the  lord  of  the  for  Ucenoe 


sd  manor  of to  demise  the  sd  premes  hby  demised  for  the  J^^^ 

further  term  of  yrs,  to  commce  from  the  expiron  of  the  lease, 

sd  term  hby  grted,  &  will,  after  they  have  obtd  such  licence,  and  to 
exte  anor  lease  of  the  sd  premes  to  the  lessee,  for  such  further  ^^^^ 

term  of  yrs ;  but  in  case  the  lord  of  the  sd  manor  shl  leaae, 

refuse  to  grt  such  licence,  then  that  the  lessors  will  endeavour 
to  obtain  a  licence  to  demise  the  sd  premes  for  such  shorter 
term  as  the  sd  lord  shl  be  disposed  to  grt,  &  after  such  licence 
shl  be  procured,  will  exte  a  further  lease  of  the  sd  demised 
premes  to  the  lessee,  for  such  further  term  as  shl  be  mentd  in 
such  licence  to  commce  from  the  expiron  of  the  term  hby  grted  : 

And  will,  from  time  to  time  until  the  term  of yrs  from  and 

the  commcemt  of  this  psnt  demise  shl  be  run  out,  endeavour  renewal. 
to  obtain  a  licence  to  grt  a  further  lease  or  leases  of  the  sd 
premes  unto  the  lessee,  &  will  grt  such  lease  or  leases  accdly 

until  the  whole  of  the  sd  term  of yrs  shl  be  run  out ;  but  On  failure 

in  case  the  sd  lord  of  the  sd  manor  shl  refuse  to  grt  any  such  li^ences*^ 

licence,  then  that  the  lessors  will,  from  time  to  time  until  the 

sd  term  of  yrs  shl  be  run  out,  grt  such  further  leases  of  to  grant 

Buch  re- 

for  habiton,  with  all  necy  stoves,  fixtures,  &  fittgs,  pperly  fixed, 
&  the  fences  completed,  &  the  drains  pperly  made  &  connected, 

the  further  sum  of  £ per  house,  to  be  advced  at  intt  at 

the  like  rate  payable  half -yrly." 

"  The  total  advces  not  to  exceed  at  one  time  £ , 

exclusive  of  intt." 

8  B  2 
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PRBO.  XIY. 


newalB  as 
tbeyeaa. 

Cofltiof 
renewalB. 


Coyenant 
by  leasee 
toexecate 
coanter- 
parte. 

Proviso  in 
case  of 
enfran- 
chisement 


the  sd  premes  unto  the  lessee,  as  by  the  custom  of  the  sd 
manor  they  may  be  warranted  in  doing  witht  incorrg  a 
forfeiture  of  the  sd  premes,  so  as  to  complete  the  sd  term  of 

yrs  as  afsd ;  all  such  licences  to  be  obtd  by  &  at  theexpse 

of  the  lessors,  &  every  new  lease  &  the  counterpt  thof  to  be 
prepared  by  the  lessors  at  the  expse  of  the  lessee,  &  to  be  at 
the  same  rent  &  subjt  to  the  same  covts  &  condons  as  are 
contd  in  these  psnts,  except  the  covt  for  renewal,  but  to  contain 
in  lieu  thof  such  covt  for  renewal  as  the  circes  of  the  case  may 
require  :  And  the  lessee  hby  covts  with  the  lessors,  that  the 
lessee  will  duly  exte  &  deliver  to  the  lessors  a  counterpt  of 
every  such  new  lease.  Frovd  always  that  in  the  event  of  the 
sd  copyhd  premes  being  enfranchised,  then  the  covt  for  renewal 
hinbfe  contd  shl  take  effect  as  an  absolute  covt :  Protd  also, 
that  in  the  event  of  a  re-entry  by  the  lessors  under  the  proTO 
or  Condon  in  that  behalf  hinbfe  contd,  then  the  sd  covt  for 
renewal  shl  become  void.    In  wits,  &c.  (a). 


PRBO.  XT, 


Wit- 
nesseth. 

Habendum 
for  free- 
holds to 
lessee  for 
twenty -one 
years. 

For  copy- 
holds to 
lessee  for 
one  year. 


XV. 

LEASE  for  twenty-one  years  of  a  Villa  and  Land  (b)  mi 
the  Country,  part  being  Frebhold  and  part  Copyhold. 
The  Licence  of  the  Lord  of  the  Manor  Not  h<wmg 
been  Obtained  (c). 

Parties^  A.  (hinafter,  &c.,  see  p.  670),  1 ;  B.  (hinafter,  &c.)> 
2.  WITNETH,  demise  to  the  lessee  of  freehds  dcopyhds:  To 
hold  all  such  pts  of  the  sd  premes  as  are  of  freehd  tenure, 
Unto  the  lessee,  for  the  term  of  twenty-one  yrs  from  the  date 
of  these  psnts  :  And  to  hold  all  such  pts  of  the  sd  premes  as 
are  of  copyhd  tenure,  Unto  the  lessee,  for  the  term  of  one  whole 
yr  from  the  date  of  these  psnts  (d).    Reservon  ofrent^,  p.  676. 

(a)  As  to  oovenants  by  trostees  in  a  lease,  see  p.  696,  not* ;  and  as  to 
covenants  for  renewal,  see  p.  697,  note. 

(b)  As  to  the  land,  see  the  Agricoltoral  Holdings  Act^  1883 ;  and  as  to 
small  holdings,  50  &  61  Vict.  c.  26 ;  and  infra.  Leases  (Aobicultxteal). 

(c)  For  variations,  see  Precedent  VIEL.,  p.  720. 

(d)  A  copyholder  cannot  in  most  manors  grant  a  lease  for  more  than  obs 
year  without  licence  from  the  lord. 
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The  covts  by  the  lessee  vnU  be  the  same  as  in  Precedent  VIII.    prsc.  xv. 
7cith  the  foUg  various ;  in  the  covt  to  paint  the  outside  say  "  of 
the  sd  house,  stables,  &  outbldgs,"  in  the  covttokeep  in  repair, 
add  after  the  words,  "  walls,  fences,"  the  words,  "  posts,  pales, 
rails ; "  add  also  covt  to  maintain  garden  d  pleasure  grounds, 
p.  682  ;  if  necy,  covts  as  to  ctUtiron,  dc,  of  arable  or  meadmv 
land  (if  any)  see  Leases  (Agricultural)  ;  not  to  commit  waste, 
p.  689  ;  \not  to  burn  bricks,  d-cJ] ;  Power  of  re-entry,  p.  698  ; 
Lessor's  covt  for  quiet  enjoymt,  p.  695 :  And  also  will  at  the  Covenant 
expiron  of  the  term  of  one  yr,  for  wch  the  sd  copyhd  premes  f^r'^wai 
are  demised,  if  this  demise  shl  not  have  been  determined  of  copyhold 
under  the  power  of  re-entry  hinbfe  contd,  at  the  reqt  of  the 
lessee,  by  deed  grt,  if  the  licence  of  the  lord  or  lady  of  the  sd 
manor  can  be  obtd,  a  lease  of  the  sd  copyhd  premes  for  a  term 

expirg  on  the day  of ,  the  end  of  the  twenty -one  yrs, 

but  if  such  licence  cannot  be  obtd,  then,  if  &  so  far  as  the 
custom  of  the  sd  manor  will  admit,  a  further  lease  of  the  sd 
copyhd  premes  for  the  term  of  one  yr,  &  so  on  at  the  expiron 

of  every  yr  until  the  day  of  ,  i.e.,  one  yr  bfe  the 

expiron  of  the  term  of  twenty-one  yrs,  unless  these  psnts  shl 
have  been  sooner  determined  by  re-entry  under  the  power  in 
that  behalf  hinbfe  contd,  &  every  such  lease  shl  operate  in 
such  mner  that  the  whole  of  the  sd  premes  hby  demised  shl  be 
held  under  &  subjt  to  the  same  rents,  covts,  &  condons  as  are 
hby  &  hrin  reserved  &  contd  so  far  as  the  same  shl  be  applic- 
able. And  the  lessee  shl  exte  a  counterpt  of  every  such  lease, 
wch  togr  with  the  counterpt  shl  be  prepared  by  the  solors  of 
the  lessor  at  the  cost  of  the  lessee.    In  wits,  &c. 


XVI. 

AGBEEMENT  for   Lease    of  a   Public    House.      A  pbec.  xvi. 
Premium  being  paid  by  the  Lessee,  and  secured  by 
Mortgage. 

Parties,  A.  of,  &c.,  hinafter  called  the  lessor,  1 :  B.  of,  &c., 
hinafter  called  the  lessee,  2. 
Whby  it  is  agrd  as  follows : — 
1.  The  lessor  shl  grt  &  the  lessee  shl  take  a  lease  of  All  Agreemeut 

for  leoae. 
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Payment  of 
premittm. 


Lease. 


PMC.  XVI.   THAT  public-house  or  tavern  known  as with  the  back  yard 

belonging  thto,  situate  at,  &c.,  togr  with  the  fixtures,  fittingB, 

utensils,  &  things  now  in  or  upon  the  same,  from  the day 

of ,  Fob  the  term  of yrs,  At  the  yrly  rent  of  & 

payable  qtrly  on  the  usual  qtr  days,  the  first  paymt  to  be  made 

on,  i&c,  And  in  conson  of  the  premium  of  £ payable  by 

the  lessee  as  hinafter  mentd. 

2.  The  lessob  hby  acknowes  the  rect  from  the  lessee  by  way 

of  deposit  of  £ pt  of  the  sd  premium,  &  £ further  pt 

of  the  sd  premium  shl  be  pd  by  the  lessee  to  the  lessor  on  the 

day  of  ,  &  £ the  residue  thof  shl  be  seed  to 

the  lessor  by  a  mtge  of  the  sd  lease  &  the  trade  &  other 
fixtures  &  fittings  on  the  demised  premes  (a). 

8.  The  sd  lease  &  a  counterpt  thof  to  be  exted  by  the  lessee, 

&  the  sd  mtge  shl  be  prepared  by  Mr. of  ,  the  solor 

of  the  lessor  &  shl  be  in  the  forms  usually  adopted  by  the 
lessor  for  such  respive  instrumts,  with  such  varions  as  the  case 
may  require  (6).    The  lessee  shl  pay  the  costs  [not  exceedg 

£ exclusive  of  stamp  duty]  of  &  incident  to  this  agnnt  k 

the  sd  lease  &  counterpt  &  mtge. 

4.  The    lessob  shl    forthwith    make    enquiries  into  the 

character  &  solvency  of  the  lessee  who  hby  names  Mr. of 

,  &  Mr.  of  ad  his  referees.    If  the  result  of 

such  enquiries  shl  in  the  opinion  of  the  lessor  be  OBsatis- 
factory,  he  shl  be  at  liberty  to  rescind  this  agrmt  &  thrupon 

shl  return  to  the  lessee  the  sd  deposit  after  deductg  £ for 

expses. 

5.  If  the  lessee  fail  to  pform  this  agrmt  he  shl  forfeit  to 
the  lessor  the  sd  deposit,  &  shl  also  pay  to  the  lessor  the  sum 
of  £ as  liquidated  damages.    In  wits,  &c. 

(a)  See  infra,  p.  744,  note  (a). 

(6)  Covenants  peraonaUy  to  reside  and  conduct  the  business,  and  not  to 
assign  without  licence,  were  held  not  to  be  usual  covenants;  Ba  Lando', 
[1892]  3  Ch.  41. 


Enquiries 
as  to 
8olv«ncj 
of  lessee. 


Forfeiture 
on  non- 
perform- 
ance of 
agreement. 
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XVII. 

LEASE  of  a  Public  House  hy  a  firm  0/ Brewers.    A         pebc.  xvn. 
Premium  being  paid  hy  the  Lessee  (c). 

Pasties,  A.  &  B.,  tradg  under  the  name  or  firm  of,  &c.  (hin- 
after  called  the  lessors,  wch  expression,  &c.,  see  p.  670),  1 ;  C, 
licensed  victualler  (hinafter  called  the  lessee,  wch  expression, 
4&C,),  2 :  WITNETH  that  in  coneon,  as  well  of  the  sum  of  Wit- 

M on  the  exon  hrof  pd  by  the  lessee  to  the  lessors  (the  ^®^*^' 

rect  whof  is  hby  acknowed),  as  also  of  the  rents,  covts,  & 
Condons,  &c.,  the  lessors  do,  &  each  of  them  doth,  hby  demise  Demise. 
onto  the  lessee.  All  that  messe  or  tavern,  with  the  outbldgs,  ParceU. 

yard,  &  appurts  thto  belongg,  called  The  ,  situate,  &c., 

TooR  WITH  the  fixtures  &  fittgs  specified  in  the  schdle  hrunder 
written,  &  togr  with  the  licences  now  or  hrafter  attached  to 
the  premes  for  keepg  the  same  open  as  a  tavern  or  public- 
house  ;  liahendiim,  p.  676  ;  reservon  of  rent,  p.  676.  And  also, 
itisce  rent,  mutatis  mutandis,  p.  678.     And  also  as  a  further  Penal  rent 

rent  the  sum  of  £ in  any  &  every  yr  in  wch  the  lessee  shl  i^u^  not 

(contrary  to  his  covt  hinafter  contd)  directly  or  indirectly  deal  sappHed 

1 by  lessors 

(e)  As  to  leases  of  public  houses  by  a  tenant  for  life  who  has  conscientious 
objections  to  the  sale  of  intoxicating  liquors,  see  Be  Somers,  39  Sol.  J.  705. 

(d)  As  to  contracts  binding  the  lessee  to  deal  with  the  lessor,  see  5  Day. 
Free.,  p.  135,  note  ;  Luker  v.  Dennis,  7  Ch.  D.  227  ;  Edwick  v.  Hawkes,  18  Ch. 
B.  199 ;  Clegg  v.  Hands,  44  Ch.  D.  503.  Where  the  brewers  are  mortgagees 
in  possession,  they  ought  not  to  let  the  house  as  tied,  and  may  be  sur- 
charged the  extra  rent  they  might  have  obtained  by  letting  it  free ;  White 
V.  City  of  London  Brewery  Co.,  39  Ch.  D.  659 ;  42  Ch.  D.  237.  Sometimes  a 
larger  rent,  including  the  penal  rent,  is  reserved,  with  a  proviso  for  its 
reduction  so  long  as  the  lessee  performs  his  covenant  to  deal  exclusively 
with  the  lessors,  as  follows  .- 

''  Pbovd  always  that  if  &  so  long  as  the  lessee  shl  (psuant  Proviso  for 
to  his  covt  hinafter  contd)  pchase  from  &  deal  with  the  lessor,  JJ^Jlf^J 
&c.,  for,  all  the  porter,  &c.,  wch  shl  be  consumed,  sold,  or  lessee  deals 
disposed  of  in  or  upon  or  sent  from  the  sd  demised  premes  the  ^' 

lessor  shl  be  entled  to  deduct  from  each  qtrly  paymt  of  the  sd 
rent,  the  sum  of  £ ." 

Sometimes  a  penal  rent  is  reserved  in  respect  of  breaches  of  covenant 
generaUy,  see  p.  679,  form  ix. 

The  foUowing  is  another  form  of  penalty  for  breach  of  the  above 
eovenant : — 

"  The  lessee  will  pay  to  the  lessors  for  all  malt  liquors.  Lessee  to 
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pRic.  XVII.  with  any  pson  or  psons  other  than  the  lessors,  or  their 
succors  in  business  [or  nominees]  for  any  porter,  stout,  ale, 
beer,  or  other  malt  liquors,  [British  &  foreign  spirituous 
liquors,  cordials  &  compounds  of  every  description]  wch  shl 
be  sold  or  disposed  of  or  consumed  in  or  upon  the  sd  demised 
premes,  or  shl  be  brought  upon  the  sd  premes  to  be  so  sold, 
disposed  of  or  consumed,  or  in  wch  yr  the  lessee  shl  sell  or 
dispose  of,  or  permit  the  sale,  disposal,  or  consumption  upon 
the  sd  premes  of  any  such  articles  other  than  such  as  shl  have 
been  pchased  or  taken  of  the  lessors,  or  their  succors  in  busi- 
ness [or  nominees],  every  such  last-mentd  addonal  rent  to 
become  payable  on  the  qtrly  day  for  paymt  of  rent  under  this 
demise  next  ensuing  after  such  dealg,  sale,  disposal,  or  con- 
sumption as  afsd,  &  to  be  pd  qtrly  durg  the  residue  of  the 
then  current  yr,  &  all  the  sd  rents  to  be  pd  witht  any  dedon 
whatever  (except  the  landlord's  ppty  tax)  (a).     CovU  by  leute 


pay  liqui- 
dated 
damages 
for  selling 
liquors  not 
■Qpplied 
by  leawrs. 


As  to 
power  of 
distress 
for  liquors 
supplied. 


Besenra- 
tion  of  such 
moneys  by 
"way  of 
rent. 


ProTision 
for  deposit 
by  lessee. 


&c.,  pchased  from  any  pson  other  than  the  lessors  a  sum  eql 

to p.c.  of  the  invoice  price  usually  chged  by  the  lessors 

for  goods  or  articles  of  a  like  class  &,  description,  accdg  to  the 
prices  set  forth  in  the  schdle  hto,  &  as  for  liquidated  damages, 
&  not  as  a  penalty,  wch  sum  or  damages  shl  be  payable  by  the 
lessee  forthwith  on  demand  in  writg  of  paymt  thof  being  made 
by  the  lessors." 

(a)  The  common  clause  giying  the  brewer  a  power  of  distreas  for  non- 
payment of  the  debt  for  liquors  auppUed  has  been  determined  to  be  wholly 
void  under  the  BiUs  of  Sale  Acts,  1878  and  1882 ;  Pulhrook  t.  Aihb^,  56  L.  J. 
N.  8.  Q.  B.  D.,  376  ;  35  W.  B.  779.  This  power  is  therefore  omitted  and  a 
charge  on  the  leasehold  interest  and  tenant's  fiztores  sabstitated  (see  p.  747). 
Other  methods  which  have  been  suggested  for  creating  an  implied  right  of 
distress  are  (a)  to  reserve  a  high  nominal  rent  reducible  on  payment  of  the 
debt  for  liquors,  or  (b)  to  reserre  moneys  due  on  the  liquor  aocoont  as 
additional  rent,  as  below ;  but  both  these  must  be  regarded  as  experiments, 
having  regard  to  s.  6  of  the  Bills  of  Sale  Act,  1878 ;  see  as  to  the  constnie- 
tion  of  that  section,  PuUtrook  y.  A9hhy,  vhi  9VLpra  ;  Be  TTiUts,  21  Q.  B.  D.  384. 

''  And  also  as  a  further  rent  all  moys  to  become  due  to  the 
lessors  from  the  lessee  for  any  porter,  &c.,  as  above ^  wch  shl 
be  supplied  by  the  lessors  to  the  lessee  durg  the  sd  term,  such 
last-mentd  rent  to  become  due  immedly  on  such  articles  being 
supplied,  &  to  be  taken  in  or  towards  satisfon  of  such  moys." 

Another  expedient  is  to  require  a  deposit,  as  in  the  following  clause  :— 

'<  Bfe  entero  into  posson  of  the  sd  premes  the  lessee  shl 
deposit  with  the  lessors  as  secy  for  the  paymt  of  any  moys 
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to  pay  rents,  p.  679 ;  rates  <t  taxes,  p.  679  ;  to  repay  sums  pd  pmo.  rvn. 
ly  lessor  for  insce,  p.  685,  "  the  sd  messe  &  outbldgs  &  the  ^^repAj 
fixtures  &  fittgs  specified  in  the  schdle  hto,  &  all  other  fixtures  *»°^  v^^ 
&  fittgs,  includg  trade  fixtures  &  fittgs,  wch  may  at  any  time  ing. 
durg  the  sd  term  be  placed  or  be  in  or  upon  the  demised 
premes  agst  loss  or  damage  by  fire  &  for  insurg  the  plate-glass 
windows  &  mirrors  of  &  in  the  sd  premes  agst  loss  or  damage 
by  accident,  every  such  sum  to  be  so  repd  on  demand  immedly 
after  the  expenditure  thof."     Not  to  do  anything  to  avoid 
policy  agst  fire  or  accidenty  p.  687,  form  xxvi.,  mutatis  mutandis; 
to  paint  outside,  saying,  ''  wood  &  iron  work  includg  all  sign- 
boards," p.  680;  to  repair,  p.  681,  saying,  ''fixtures  &  fittgs  To  repair, 
specified  in  the  schdle  hto,  &  any  other  fixtures  &  fittgs  wch 
may  be  placed  in  or  upon  the  sd  premes  durg  the  continuce  of 
the  sd  term  includg  trade  fixtures  &  fittgs  &  all  sign  or  other 
boards  &  placards  relatg  to  the  business  of  a  licensed  victualler 
as  carried  on  by  the  lessee,  or  to  the  business  of  a  brewer  as 
carried  on  by  the  lessors  "  :  And  also  will  from  time  to  time  To  replace 
&  at  all  times  durg  the  sd  term  forthwith  replace  &  reinstate  &c*™*^' 
any  of  the  sd  fixtures  &  fittgs  &  sign  or  other  boards  &  placards 
wch  shl  become  worn  out,  broken,  damaged,  destroyed,  or  lost, 
by  new  articles  of  the  same  kind  &  quality :  Provd  always 
that  this  covt  shl  not  oblige  the  lessee  to  replace  any  plate- 
glass  windows  or   mirrors  wch  shl  be  broken  by  accident 
within  the  meaning  of  any  policy  of  assurce  agst  loss  or 
damage  by  accident  effected  by  the  lessors  psuant  to  their 
covt  in  that  behalf  hinafter  contd ;  to  deliver  up  in  good  repair, 
p.  684,  saying,  "  the  sd  fixtures  &  fittgs,  &  all  sign  &  other 

wch  may  at  any  time  become  owg  by  the  lessee  to  the  lessors 
for  rent  or  for  goods  supplied,  or  for  damages  or  orwise  howsr, 
&  also  as  a  secy  for  the  due  pformce  of  the  lessee's  covts  in 

other  respts  the  sum  of  £ ,  wch  sum   shl  remain  so 

deposited  until  the  end  of  the  tenancy,  but  shl  not  carry  intt 
in  favour  of  the  lessee,  &  the  lessors  shl  be  entled  to  retain 
the  sd  deposit  intact  until  the  end  of  the  tenancy,  &  shl  not 
be  bound  to  apply  the  same  or  any  pt  thof  in  paymt  or  dischge 
of  any  moys  owg  from  the  lessee,  but  shl  be  at  full  liberty  to 
pursue  &  enforce  any  other  remedies  available  for  the  recovery 
of  any  such  moys." 
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PREO.  xni.  boards  &  placards" ;  to  permit  lessor  to  enter  d-  view  dt  to  npair 

on  notice,  p.  684  ;  power  to  lessor  to  repair  on  default  of  lessu, 

p.  685  ;  power  to  lessor  to  enter  d-  take  inventories  of  fixtwrez, 

p.    686,  saying y   ''fixtures  &  fittgs,  sign  &  other  boards  k 

placards  "  ;  not  to  make  alterons,  p.  688;  not  to  assn  or  under- 

Not  to  giro  let,  p.  691 ;  &  will  not  dure  the  sd  term  give  any  bill  of  sale  or 

^     ^'  preferential  secy  on  his  goods  or  e£Fects  witht  the  written 

To  reside,    consent  of  the  lessors ;  And  also  will  at  all  times  durg  the  sd 

term  reside  upon  the  demised  premes  &  psonally  carry  on  the 

business  of  a  licensed  victualler  thron  so  long  as  the  necy 

<:ovenants    licences  can  be  procured :  And  also  that  the  lessee  will  apply 

to  obtein     ^^^  ^  ^^  ^  ^^^  oudoavours  to  obtain  the  necy  licences  or 

licenceB.      renewal  of  licences  for  openg  &  keepg  open  the  sd  premes 

durg  the  sd  tenancy  as  a  tavern  &  public-house  duly  licensed 

for  the  sale  &  consumption  thrin  of  ale,  beer,  wine  &  spirits 

To  keep       by  retail,  &  will  pay  the  excise  duties  for  the  sd  licences :  And 

^^         ALSO  that  the  lessee  will  keep  open  the  sd  premes  for  the  sale 

of  the  articles  afsd  at  all  times  durg  the  greatest  number  of 

days  &  greatest  number  of  hours  that  shl  be  allowed  by  law, 

&  use  his  best  endeavours  to  increase  &  extend  the  custom  & 

Conduct      business  of  the  sd  house  :  And  will  at  all  times  manage  & 

prop^.      conduct  the  business  thof  in  a  Iful,  orderly,  &  pper  mner :  And 

Nor  do  acts  WILL  not  permit  any  gamg,  riotg,  or  other  disorderly  practices 

to  forfeit     thrin  or  do  or  suffer  anything  whby  the  sd  licences  or  any  of 

(a).  them  may  be  or  become  liable  to  be  forfeited  or  suspended,  or 

^  ^-      the  renewal  thof  withheld,  or  whby  the  sd  trade  or  business 

j^^y^^^    or  the  goodwill  thof  may  in  any  way  be  or  be  liable  to  be  pre- 

<»^**J^3«'*"         judicially  affected,  or  break  the  laws  for  the  time  being  in 

force  affectg  pubhcans  or  licensed  victuallers,  either  by  an  act 
of  commission  or  omission,  it  being  expressly  agrd  that  any 
conviction  of  the  lessee  (whether  endorsed  on  the  licence  or 
not)  {h)  for  any  offence  agst  the  Licensing  Acts,  1872  to  1874, 
or  any  statutes  for  the  time  being  in  force  regulatg  the  trade 
of  licensed  victuallers,  or  any  notice  or  complaint  given  or 
made  by  any  justice  of  the  peace  oi:  by  the  superintendeoi  or 


(a)  See  form  of  oovenant  for  payment  of  sum  as  liqnidated  damages  as 
conviction  for  any  offence  against  the  licensing  Acts,  39  Sol.  J.  485. 

(6)  See  Wooler  v.  Knott,  1  Ex.  D.  124,  2t)o ;  rieeixcood  v.  HuU,  23  Q.  B.  D. 
39.  A  covenant  to  insure  the  excise  licences  with  a  company  doing  that 
class  of  business  might  be  added. 
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actg  superintendent  for  the  time  being  af  any  police  force  or  pbsc.  xvir. 
the  inhabitants  of  the  sd  parish  as  to  the  conduct  or  manage- 
mt  of  the  sd  house  &  premes,  shl  be  conclusive  evidce  of  a 
breach  of  this  psnt  covt :  And  also  that  the  lessee  will  use  the  Uae  pre- 
sd  premes  durg  the  sd  tenancy  as  a  tavern  or  licensed  victuallg  ^^uie^ 
house  only,  &  for  no  other  ppose,  so  long  as  the  neey  licences  ^<^°^ 
can  be  obtd  :  And  will  not  do  or  suffer  to  be  done  upon  the  Not  canse 
sd. premes  anything  wch  may  be  or  grow  to  the  damage  or  •'^^"^*"'^ 
annoyce  of  the  lessors  [&  will  not  brew  or  permit  to  be  brewed  Not  to 
upon  or  about  the  sd  premes,  any  beer,  ale,  porter,  or  other   ^^' 
malt  liquors] :  And  also  that  the  lessee  will  deal  exclusively  Deal  with 
with  the  lessors  or  their  succors  in  business  [or  nominees]  for  ^" 
all  porter,  &c.,  as  above,  wch  shl  be  sold  or  consumed  upon 
the  sd  premes  or  shl  be  brought  thron  to  be  so  sold  or  con- 
sumed :  And  will  not  on  any  pretence  whatsr  pchase,  take  in, 
or  rece,  or  have  in  his  posson,  or  directly  or  indirectly  sell  or 
dispose  of  or  permit  the  sale,  disposal,  or  consumption  in  or 
upon  the  sd  premes  of  any  such  articles  other  than  such  as 
shl  have  been  pchased  or  taken  of  the  lessors,  or  their  succors 
in  business  [or  nominees],  provd  they  shl  be  willing  to  supply 
the  same  to  the  lessee  at  the  fair  market  price  (c),  &  the  fact 
of  any  barrel  other  than  such  as  are  suppUed  by  the  lessors 
being  upon  the  sd  demised  premes  (whether  empty  or  not)  shl 
be  conclusive  evidce  of  a  breach  of  this  covt :  And  further  Leasore  to 
that  the  lessors  shl  be  entled  to  a  chge  on  the  intt  of  the  charge  for 
tenant  in  the.  sd  demised  premes  &  the  tenant's  fixtures  (if  s^.  , 
any)  now  or  for  the  time  being  thrin  (but  excludg  psonal  (d), 
chattels  within  the  meang  of  the  Bills  of  Sale  Acts,  1878  & 
1882)  for  the  amt  from  time  to  time  owing  from  the  lessee  to 
the  lessors  for  goods  supplied  :  And  also  that  the  lessee  will  Permit 
permit  the  lessors,  or  any  pson  appted  by  them,  at  any  time  enter  and 
to  enter  &  inspect  all  cellars,  vaults,  or  stores  belongg  to  or  in  J^«^  *"^ 

*  ^^  to  examine 

the  occupon  of  the  lessee  (wheresr  situate),  &  the  stock  of  ale,  acconnts. 

(c)  See  Lvler  y.  Dennis,  7  Ch.  D.  227  ;  Edwiek  v.  Hawkes,  18  Ch.  D.  199.  As  to 

(d)  See  p.  744,  note.    As  to  fixtures,  see  the  Bills  of  Sale  Act,  1878,  s.  4  (2),  charge 
and  8.  7.    This  charge,  though  equitable  only,  being  by  deed,  will  carry  with  ^^^  ^r^ 
it  the  remedies  conferred  by  the  Ck>nT.  Act,  1881,  s.  19 ;  see  definition  of      ^^ 

"  mortgage  '*  in  s.  2.  The  clause  subjects  the  deed  to  a  mortgage  stamp  in 
addition  to  the  lease  stamp ;  but  at  the  rate  of  Is.  per  cent,  only  under  the 
Stamp  Act»  1801,  sched.  "  Mortgage  " ;  and  see  s.  88  (2)  as  to  mortgages  for 
unascertained  amounts. 
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To  i>8y 
monthly. 


Oil  expira- 
tion of 
term  to 
transfer 
licences. 


Make  ap- 
plications 
for  re- 
newal of 
licences. 

Power  for 
lessors  to 
apply  for 
renewal  of 
licences. 


Power  for 
lessors  to 
alter  signs. 


beer,  porter,  or  malt  [or  spirituous]  liquors  in  the  same,  & 
also  to  inspect  &  examine  the  books  &  accts  of  the  business 
carried  on  by  the  lessee  upon  the  sd  premes  :  And  wnx  pay 
&  settle  with  the  lessors  or  their  succors  in  business  for  all 
articles  &  things  supplied  by  them  to  the  lessee  once  in  every 
calr  month  or  of tener  if  required  durg  the  sd  term :  And  also 
will  at  the  expiron  or  sooner  determinon  of  the  sd  term  deliver 
up  to  the  lessors,  or  their  nominees  or  nominee.  &  do  aU  necy 
acts  for  transferrg  to  them  or  him  the  then  existg  licences 
(magisterial  &  excise),  on  being  pd  the  fair  proportion  for  the 
unexpired  term  thof :  And  that  such  licences  if  not  so  delivered 
&  transferred  shl  be  considered  as  lost  or  wilfuUy  withheld  by 
the  holder  thof  so  that  the  magistrates  may  rece  a  copy  thof 
under  the  41st  section  of  the  Licensing  Act,  1872  (a) :  And  will 
also  sign  any  notices,  &  make  any  applicons  for  the  transfer 
or  renewal  of  the  licences  wch  the  lessors  may  require :  And 
WILL  at  his  own  expse  attend,  if  required,  bfe  the  justices  in 
pson,  &  consent  to  any  such  transfer  or  renewal :  And  that  it 
shl  be  If ul  for  the  lessors  or  any  pson  appted  by  them  in  that 
behalf,  &  they,  or  he,  are,  or  is  hby  irrevocably  empowered  to 
apply  for  &  sign,  give,  &  do  in  the  name  &  as  the  agents  or 
agent  of  the  lessee,  all  notices  &  acts  necy  for  obtaing  such 
transfer  or  renewal  as  afsd  as  the  case  may  be,  &  on  the  hearg 
of  any  such  applicon  the  prodon  of  these  psnts  shl  be  conclu- 
sive evidce  agst  the  lessee  of  his  consent  to  such  transfer  or 
renewal  being  made,  &  he  shl  not  be  at  liberty  then  or  thrafter 
to  oppose  or  question  such  transfer  or  grt  (b) :  And  also  that 
the  lessors  may  at  any  time  remove  any  sign  or  ether  boards 
&  placards  affixed  to  the  sd  premes,  whether  externally  or  in- 
ternally, &  may  at  any  time  affix  thto  such  sign  or  other 
boards  &  placards  with  such  inscriptions  thron  as  they  may 
think  fit,  &  that  the  lessee  will  not  remove,  efface,  alter,  or 
intermeddle  with  the  same,  or  affix  any  other  sign  or  other 
boards  or  placards  to  the  sd  premes :  Prmo  for  re-entry  in 
case  of  non-paymt  of  rent,  or  breach  of  cort,  or  bkpfcyj  ic.  (f). 


As  to 
power  of 
Court  to 
relieve 


(a)  See  the  Lioensin^  (Eyidenoe)  Act,  18S4. 

(b)  See  Qarrett  ▼.  JusHcm  of  Middletex,  12  Q.  B.  D.  620. 

(e)  The  power  fci^en  to  the  Court  by  b.  14  of  the  Cony.  Act,  1881*  to 
relieve  agaiiist  f  orf  eitore  of  a  lease  for  breach  of  coyenant,  &o.,  is,  by  sab-s.  (6)» 
not  to  extend  to  a  covenant  or  condition  against  assignment,  &c.,  or  to  a 
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tt 


or  if  the  lessee  shl  be  convicted  of  any  offence  agst  any  of  prbo.  xvtt. 
the  laws  aflfectg  publicans  or  licensed  victuallers,"  p.  698  (d). 
Covt  hf  lessors  for  quiet  enjoymt,  p.  695 ;  to  insure,  "  the  sd  CoyenantB 
demised  messe  &  premes  includg  the  fixtures  <fc  fittgs  specified  ^^  ^«^"- 
in  the  scdle  hto,  &  any  other  fixtures  &  fittgs  wch  may  at  any  To  insaie. 
time  durg  the  sd  term  be  affixed  to  the  demised  premes  with 
the  consent  of  the  lessors,  includg  trade  fixtures  &  fittgs,"  agst 
fire,  **  &  the  plate-glass  windows  &  mirrors  agst  loss  or  damage 
by  accident,"  p.  686,  mutatis  mutandis ;  &  that  the  lessors  will, 
durg  the  sd  term  supply  the  lessee  with  such  beer,  ale,  porter,  To  supply 
&  other  malt  liquors  as  he  may  require,  but  not  after  thei       ' 
lessee  shl  have  contracted  a  debt  to  them  for  goods  supplied 

to  the  amt  of  £ until  such  debt  shl  be  fully  pd  &  satisfied. 

In  wits,  (fee. 

[^Schdle  of  Fixtures,  rfc] 

The  Schdle  above  refd  to. 


condition  for  forfeiture  on  bankruptcy  or  taking  in  execution ;  and  the  against 
provision  in  the  Conv.  Act,  1892,  55  &  56  Vict.  o.  13,  s.  2,  aub-s.  (2),  by  which  forfeiture 
sub-s.  6  of  the  former  Act  is  qualified  does  not  apply  to  public  houses  or  ^^  ***•" 
beershops,  see  sub-s.  (3)  (e), 

(d)  As  to  the  omiasion  of  the  power  to  effect  a  forcible  entry,  which  is 
frequently  found  in  such  leases,  see  above,  p.  699,  note.  Having  regard  to 
the  risk  of  a  renewal  of  the  licences  being  refused  merely  because  the  autho- 
rities wish  to  diminish  the  number  of  public  houses,  it  may  be  proper  in  the 

interest  of  the  tenant  to  insert  '*  pROVD  also  that  if  at  any  time  the 

renewal  of  the  sd  licences  or  any  of  them  shl  be  refused  for 
any  cause  other  than  the  act,  default,  or  misconduct  of  the 
lessee  or  of  any  other  pson  in  occupon  of  the  demised  premes, 

&  the  lessee  shl  be  desirous,"  &C.,  eontintte  power  to  lessee  to  deter- 
mine lease,  p.  701. 
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xvni. 

pRiaxTin.  LEASE,  with  the  Concubbbncb  of  several  distinct  sets  of 

MoRTOAOEEB,  of  FREEHOLDS,  used  as  a  Brewery,  and 
of  Freehold  and  Leasehold  Public-Houses.  A 
Beceiyer  of  the  Rents  being  appointed  on  behalf  of  the 
Mortgagees.  Provisions  for  keeping  up  Value  of 
Brewery  Plant  (a). 

Parties,  the  sevl  sets  ofmtgees  of  the  first  four  parts ;  A.  (hin- 

after  called  the  lessor,  wch  expression,  &c.,  see  p.  670),  5 ;  B. 

&  C.  (hinafter  called  the  lessees,  wch  expression,  &c.),  6 ;  D., 

Recitals,      rccer,  7  :  Whas  the  lessor  is  entled  to  the  freehd  hds  descd  in 

Title  of       the  first  schdle  hto  for  an  este  in  fee  simple,  &  to  the  leasehd 

lessor.        jj^g  descd  in  the  sd  first  schdle  for  the  respive  residues  of  the 

sevl  terms  expirg  at  the  dates  thrin  mentd,  sabjt  as  regards 

the  sd  hds  to  the  mtges  or  chges  descd  in  the  second  schdle 

hto  [some  of  wch  afi^ect  the  whole  &  other  pts  only  of  the  sd 

hds]  ;  &  the  sd  mtge  debts  are  now  resply  vested  in  the  sevl 

psons  whose  names  are  written  in  the  second  column  of  the  sd 

second  schdle  opposite  the  description  of  instrumt  by  wch 

each  such  mtge  or  chge  was  affected,  wch  last-mentd  psons 

are  the  same  psons  as  the  pties  hto  of  the  first  four  pts  &  are 

hinafter  collectively  refd  to  as  the  mtgees  (wch  expression  shI, 

where  the  context  so  admits,  include  their  respive  hrs,  eis, 

Premises     ads,  &  assns) ;  And  whas  the  hds  descd  in  the  first  pt  of  the 

JJJJ^^       sd  first  schdle  are  now  used  as  a  brewery,  known  as  the 

and  public-  Brewery,  &  are  hinafter  refd  to  as  the  brewery,  &  the  hds 

descd  in  the  second  pt  of  such  first  schdle  are  public-houses, 

pchased  or  taken  on  lease  by  the  lessor,  &  the  same  are  hin- 

Title  of       after  refd  to  as  the  public-houses  :  And  whas  the  lessor  is  also 

*1ilnt  ^      entled  to  the  coppers,  boilers,  engines,  machy,  plant,  k  effects, 

now  affixed  to  the  soil  of  the  brewery,  subjt  so  far  as  the  same 

are  included  thrin  to  the  sd  mtges  &  chges  [or  some  of  them]: 

Agreement  And  WHAS  the  lessor  has  agrd  to  grt  the  lease  hby  effected  to 

for  lease,     ^j^^  lessees,  &  the  mtgees  have  agrd  to  join  in  these  psnts  for 

Wit-  the  pposes  &  in   the  mner  hinafter  appearg:  NOW  THIS 

neseeth. 


(a)  For  other  forms  of  leases  by  mortgagor  and  mortgagee,  see  the  next 
Precedent  and  Leases  Miscbllanbous. 
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INDBE,  &c.,  conson,  they,  the  mtgees,  [bo  far  as  relates  to  the  PRscxrin. 
hds  &  premes  comprd  in  their  sevl  sees],  at  the  reqt  (hby 
testified)  of  the  lessor,  do  &  each  &  every  of  them  doth  hby 
demise,  &  the  lessor  doth  hby  demise  &  confirm  unto  the  Demise, 
lessees,  All  &  sinor  the  sd  freehd  &  leasehd  hds  &  premes  Parcels. 
descd  in  the  first  schdle  hto,  togr  with  the  use  of  All  &  singr  Habendnm 
the  coppers,  boilers,  engines,  machy,  plant,  &  effects,  now  Toi^/^d 
fixed  to  the  soil  of  the  brewery,  to  hold  all  such  pts  of  the  sd  loMehoids 
premes  as  are  of  freehd  tenure,  &  such  of  the  sd  coppers,  more  than 
boilers,  engines,  machy,  plant  &  effects,  as  are  aiExed  thto,  &  ^'^c'^ty-o^^ 
all  such  pts  of  the  sd  premes  as  consist  of  leasehds  held  for  rp^  leeaees 
terms  of  yrs  of  wch  the  respive  unexpired  residues  exceed  for  twenty- 
twenty-one  yrs.  Unto  the  lessees,  for  the  term  of  twenty-one  L^J^T" 
yrs  from  the  day  next  bfe  the  day  of  the  date  of  these  psnts,  as  to  lease- 
but  subjt  as  to  the  sd  leasehd  premes  to  the  rents  &  covts  foj^^*^^* 
affectg  the  same  resply :  And  to  hold  all  such  pts  of  the  sd  than 
premes  as  consist  of  leasehds  held  for  terms  of  yrs  of  wch  the  y^^^"°°^ 
respive  unexpired  residues  do  not  exceed  twenty-one  yrs,  Unto  To  leasees 
the  lessees,  for  the  unexpired  residues  of  the  sevl  terms  for  ortems^^^ 
wch  the  same  are  now  resply  held,  except  the  last  day  of  each  less  the 
such  term,  subjt  to  the  rents  &  covts  affectg  the  sd  last-mentd        ^^^' 
leasehd  premes :  Reservmi  of  rent  genlly  (i),  p.  676.     Covts  hy  Covenants 
lessees y  "  with  the  mtgees  &  each  of  them,  &  also  septely  with  the  (J),  ®*"®®* 
lessor,  &  also  septely  with  the  sd  D.,  as  such  recer  of  rents  as 
hinafter  mentd,  or  other  the  recer  or  recers  for  the  time  being 
to  be  appted  as  hinafter  mentd,"  to  pay  rent,  p.  679 ;  to  'pay 
rates  d  tojoes,  p.  679  ;  to  keep  in  repair ,  "  the  messes,  bldgs,  &  To  keep  in 
erons  hby  demised,  &  any  new  bldgs  &  erons  wch  may  be  ^^^^' 
placed  on  the  sd  premes  durg  the  continuce  of  this  demise,  & 
also  all  &  singr  the  coppers,  boilers,  engines,  machy,  plant,  & 
effects  now  or  wch  may  at  any  time  durg  this  demise  be 
affixed  to  the  brewery,  so  that  such  coppers  &  other  things  as 

last  afsd  may  at  all  times  be  eql  in  value  to  the  sum  of  £ 

at  the  least,"  p.  681  :  to  deliver  up  at  end  of  tenancy  in  good 
repair y  ''  unto  the  pson  or  psons  then  entled  to  the  immediate 

revon  of  the  sd  respive  demised  premes,"  p.  684:  And  also  will  Perfonn 

coYenants 
in  head 
(b)  If  the  mortgages  affect  different  parts  of  the  hereditaments,  the  here-  leases. 

ditaments  affected  by  each  mortgage  should  be  placed  in  a  separate  schedule 

and  a  separate  rent  reserved  in  respect  of  the  hereditaments  in  each  schedule. 

(e)  See  another  form  in  the  next  Precedent. 
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PREC.XTIII, 


And 

indemnify 

Iwsor 

against 

Bueh 

coTenante. 


Cany  on 
bnainesa. 

Use  public 
houses  for 
no  other 
purpose. 


Not  to 
forfeit 
licences. 


Carry  on 
public- 
houses 
under  pre- 
sent signs. 

On  deter- 
mination 
of  term 
transfer 
licences. 


Power  to 
lessees  to 
alter  plant. 


from  time  to  time,  &  at  all  times  durg  this  demise,  pay, 
pform,  &  observe  all  &  singr  the  rents  &  covts  on  the  pt  of  the 
sevl  lessees,  &  condons  reserved  by  &  contd  in  the  sevl  indres 
of  lease,  mider  wch  the  sd  leasehd  premes  are  held ;  And  will 
keep  the  mtgees,  &  the  lessor,  &  every  of  them,  indemnified 
agst  all  actions,  pcdgs,  costs,  chges,  claims,  &  demands  whatsr, 
by  reason  or  on  acct  of  the  non-paymt,  non-observce,  or  non- 
pformce  of  the  same  rents,  covts  &  condons,  or  any  of  them ; 
to  permit y  ^'  the  mtgees  &  the  lessor,  &  every  of  them,  &  the  sd 
D.  as  such  recer  as  hinafter  mentd,  or  other  the  recer  or 
recers  for  the  time  being  to  be  appted  as  hinafter  is  mentd,'' 
to  enter  d  view  the  premes,  d  to  repair  on  notice ^  p.  684;  irW< 
power  to  the  mtgees  or  lessor  to  repair  on  default  of  lessees ,  p.  685; 
to  insure  d  rebuild  in  case  of  fire ^  p.  686.     And  also  will  at  all 
times  durg  this  demise  carry  on  the  business  of  brewers  on 
the  brewery :  And  further  that  the  lessees  will  not  at  any 
time  convert  or  suffer  to  be  converted  the  public-houses  or 
beer-houses  hby  demised,  or  any  of  them,  or  any  pt  thof  resply, 
into  shops  or  warehouses,  or  open  or  use  the  same,  or  soffer 
the  same  to  be  opened  or  used,  for  any  other  ppose  than  as  an 
hotel,  inn,  public-house,  tavern,  or  beer -house,  witht  the  con- 
sent in  writg  of  the  lessor,  &  also  will  use  their  best  endeavonrs 
in  order  that  the  sd  public-houses  &  beer-houses  may  at  all 
times  be  kept  &  conducted  in  a  regular  &  pper  mner  in  every 
respt :  And  that  the  lessees  will  not  do  or  omit  any  act,  &  will 
use  their  best  endeavours  to  prevent  any  act  being  done  or 
omitted  whby  the  licences  for  the  vendg  of  [wines,  spirituous 
liquors,]  ale  &  beer  in  the  sd  public-houses  or  beer-houses  may 
become  forfeited,  or  the  renewal  thof  refused :  And  also  will 
at  all  times  use  their  best  endeavours  to  cause  the  business  of 
the  sd  sevl  public-houses  &  beer-houses  to  be  managed  or 
conducted  under  the  sevl  names  or  signs  whby  the  same  are 
now  resply  known :  And  will,  upon  the  determinon  of  this 
demise  (if  required),  use  their  best  endeavours  to  procure  that 
the  sd  sevl  licences  grted  durg  the  then  current  yr  for  the 
vendg  of  any  [wines,  spirituous  liquors,]  ale,  or  beer  in  the  sd 
demised  public-houses  or  beer-houses,  may  be  assned  for  the 
unexpired  terms  thof  to  the  pson  or  psons  then  entled,  &c.,  as 
above,  or  as  he  or  they  shl  direct ;  Provo  HuU  Hie  lessees  may, 
from  time  to  time  durg  the  continuce  of  this  demise,  for  the 
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ppose  of  improvg  the  brewery,  vary,  alter,  or  exchange  all  or  PBicxTm. 
any  pt  of  the  coppers,  boilers,  engines,  machy,  plant,  &  effects, 
wch  now  are  or  may  hrafter  be  affixed  to  the  brewery,  provd 
that  every  such  copper,  &c.,  wch  may  at  any  time  be  varied, 
&c.,  as  afsd,  be  forthwith  replaced  or  improved,  so  &  in  such 
mner  that  the  coppers,  &c.,  for  the  time  being  affixed  to  the 
brewery  may  be  kept  &  maintained  in  good  &  efficient  condon 
for  the  pper  workg  &  carryg  on  of  the  brewery  business,  &  eql 

in  value  to  the  sum  of  £ at  the  least.    Powers  of  re-entry 

dt  distress  grted  to  mtgees,  lessor,  dt  recer,  pp.  698,  701 :  And  Covenant 
EACH  of  them,  the  mtgees  &  lessor,  so  far  only  as  relates  to  his  ^Qjo^ent. 
own  acts  &  deeds  &  the  acts  &  deeds  of  all  psons  claimg  under 
him,  doth  hby  for  himself,  &c.,  continiie  covt  for  quiet  enjoymt, 
p.  695,  saying,  '*  witht  any  Iful  interruption  or  disturbce  from 
or  by  the  mtgees  &  lessor  or  any  of  them,  or  any  pson  or 
psons  claimg  or  to  claim  under  or  in  trust  for  them,  him,  or 
any  of  them."     Apptmt  by  mtgees  dt  lessor  of  D.  as  recer,  see 
Mtges,  the  mtgees  covtg  to  concur  in  the  apptmt  of  a  new  recer  if 
necy :  And  it  is  hby  agrd  &  decld  betn  the  lessor  &  lessees  that  On  deter- 
the  lessor  shl,  within  two  calr  months  from  the  determinon  of  J^*'^ 
this  lease,  whether  the  same  shl  determine  by  effluxion  of  purchase 
time  or  orwise,  pchase  all  public-houses  of  any  tenure  wch  houi^ 
may  have  been  pchased  or  taken  on  lease  by  the  lessees  for  the  J>o««*>*  i>y 
pposes  of  the  brewery  at  a  fair  valuon :  Provd  that  nothing  p^^^  f^r 
hrin  contd  shl  prevent  the  lessees,  at  any  time  prior  to  the  lessees  to 
determinon  of  this  lease,  from  demisg  at  rack-rent  any  of  the  p^^ged 
sd  public-houses,  &  such  pchase  as  afsd  to  be  made  by  the  public- 
lessor  shl  be  subjt  to  every  such  lease:  Peovd  also  that  ^^^^^'^ 
nothg  hrin  contd  shl  prevent  the  lessees  from  sellg  any  of  the  lessees  to 
sd  pchased  public-houses  at  any  time  bfe  this  lease  shl  have  hoi^!^ 

determined  by  re-entry,  or  bfe  the day  of ,  t.«.,  a  yr 

bfe  the  end  of  term,  wchever  shl  first  happen ;  Agrmt  betn  the  Provision 
lessor  dk  lessees,  that  immedly  after  the  determinon  of  the  term  ^^^yei 
hby  grted,  whether  the  same  shl  happen  by  effluxion  of  time  pi«^*  op 
or  orwise,  a  valuon  shl  be  made  of  all  new  bldgs  &  improvemts  nation  oi 
to  bldgs  erected  or  made  by  the  lessees,  &  of  all  coppers,  <fec.,  *®™- 
on  the  brewery,  &  in  case  the  amt  of  such  valuon  shl  exceed 

the  sum  of  £ ,  then  the  amt  of  such  excess  shl  be  immedly 

pd  by  the  lessor  to  the  lessees,  but  if  such  amt  shl  be  less 
than  the  sum  of  £ ,  then  the  amt  of  such  deficiency  shl  be 

K.E. — ^VOL.   I.  8   0 
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pRBo.xvm.  immedly  pd  by  the  lessees  to  the  pson  or  psons  entled,  &c., 
as  above.    In  wits,  <fec. 

ITwo  Schdks.'} 


PRKC.  XIX. 


Recital  of 

lesson' 

title. 


Wit- 
nesseth. 

Demise. 
Parcels. 


LEASE  of  a  Mill  and  fixed  and  moveable  Machineby 
with  the  GoNCUBBENGE  of  MoBTOAGEES  of  Pabt  of  the 
Property. 

Parties,  A.  &  B.  (hinafter  called  the  mtgees,  wch  expression 
shl,  where  the  context  so  admits,  include  their  hrs,  exs,  ads, 
&  assns),  1 ;  G.  (hinafter  called  the  lessor,  wch  expression  shl, 
&c.,  include  his  hrs,  exs,  ads,  &  assns),  2;  D.,  E.  &  F.  (hin- 
after called  the  lessees,  wch  expression  shl,  &c.),  8 ;  Whas  the 
lessor  being  seised  in  fee  simple  in  posson  of  the  mill,  machy, 
&  effects  first  &  secondly  hinafter  descd,  subjt  to  a  mtge  thof 
in  fee  simple  to  the  mtgees,  &  being  the  owner  of  the  machy  & 
effects  thirdly  hinafter  descd,  has  agrd  to  grt  a  lease  thof  to  the 
lessees  for  the  term  &  in  mner  hinafter  mentd,  &  the  mtgees 
have  agrd,  at  the  reqt  of  the  lessor,  to  join  in  mner  hinafter 
appearg  in  the  demise  of  the  sd  premes  first  &  secondly  hin> 
after  descd :  NOW  THIS  INDEE,  ifec,  demise  by  mtgees, 
''  so  far  as  regards  the  premes  first  &  secondly  hinafter 
descd  at  the  reqt  of  the  lessor,"  d;  by  lessor  as  regards^ 
"  all  the  premes  hinafter  descd,"  of,  First :  All  that  mill 

called Mill,  situate,  dc,  with  the  warehouse,  boiler-house, 

&  engine-house,  chimney,  &  reservoir,  belongg  or  contiguous 

thto,  in  the  occupon  of  ,  referee  to  map :  Togb  wtth  tho 

water  &  other  privileges  &  appurts  belongg  to  the  sd  premes : 
Secondly,  All  &  singb  the  engine,  boiler,  shaftg,  upright  & 
horizontal  main  gearg,  &  other  the  machy  &  effects  annexed 
to  the  soil  &  freehd  of  the  sd  mill  &  premes,  the  parlars  whof 
are  specified  in  the  first  schdle  hrunder  written :  &  Thirdly, 
All  &  siNGB  the  steam  or  power  looms,  windg  machine,  warpg 
mills,  beamg  frames,  &  other  the  machy  &  effects  wch  are  not 
affixed  to  the  soil  &  freehd  of  the  sd   mill  &  premes,  the 
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parlars  whof  are  specified  in  the  second  schdle  hto,  habendum,   pmc.  xtx. 

iio  the  lessees,  from for  the  term  of yrs  determinable 

nevs  as  hinafter  mentd,  p.  676;  Payg  yrly  durg  the  sd  term  Reserva- 
hby  grted,  &  so  in  proportion  for  any  less  time  than  a  yr,  to  gep^rete 
the  mtgees,  for  &  in  respt  of  the  sd  premesJ&rst  &  secondly  reaUot 

hinbfe  demised,  the  rent  of  £ :  And  payo  to  the  lessor  for  and  not  in 

&  in  respt  of  the  sd  premes  thirdly  hinbfe  demised,  the  rent  of  ^J^^^^ 

£ ,  d'c.j  the  sd  sevl  rents  of  £ &  £ ,  to  be  pd,  d:c.y 

p.  676 ;  Covts  by  lessees,  "  with  the  mtgees,  &  also  separately  Covenant§ 
with  the  lessor,'*  to  pay,  "  unto  the  mtgees,  &  unto  the  lessor,    ^ 
the  sd  sevl  yrly  rents,"  p.  679;  to  pay  rates  do  taxes,  p.  679;  to 
repair,  ''  except  the  roofs,  outer  walls,  &  ppal  timbers  of  the 
-demised  premes,  &  save  &  except  in  the  case  of  fire,  storm,  or 
tempest    afifectg   the  premes    first    &    secondly  hinbfe    de- 
mised," (6)  p.  681 ;  special  covts  as  to  paintg  ;  to  deliver  up  at 
end  of  tenancy  in  good  repair,  "  unto  the  mtgees  &  the  lessor 
resply,"  p.  684 ;  to  permit  '*  the  mtgees  as  regards  the   sd 
premes  first  &  secondly  hinbfe  demised,  &  the  lessor  as  regards 
the  sd  premes  thirdly  hinbfe  demised,"  to  enter  dc  view  dk  repair 
on  notice,  p.  684;  to  permit  *^  the  mtgees  as  regards,  &c.,  &  the 
lessor  as  regards,  <&c.,"  as  above,  to  repair  on  default  of  lessee, 
p.  685 ;  to  insure  premes  thirdly  demised,  p.  686 ;  And  will  at  To  keep 
all  times  keep  on  the  sd  premes  stock  of  double  the  value  of  **^^* 
one  yr*s  rent :  And  that,  fourteen  days  bfe  the  expiron  or  Valuation 
other  sooner  determinon  of  the  term  hby  grted,  a  pper  estimate  ^^om  to 
or  valuon  shl  be  made  as  betn  the  mtgees  &  the  lessees,  of  the  ^  made 
sum  or  sums  required  to  put  the  sd  premes  first  &  secondly  days  before 
hinbfe  demised  into  such  good  repair,  order,  &  condon  as  they  t!>««'tpVj*- 
ought  to  be  left  in  accdg  to  the  covts  hinbfe  contd  :  And  that  term, 
the  lessees  will  forthwith  pay  to  the  mtgees  the  amt  of  such  To  pay 
estimate  or  valuon  wch  shl    be    recoverable  as  liquidated  awarded, 
damages ;  Similar  covts  by  lessees  with  lessor  as  to  valuon  of  the    . 
**  premes  thirdly  hinbfe  demised,"  d-  paymt  of  valuon;  Power 
to  lessees  to  determine  lease  at  end  of  first yrs  on  givg  six 

(a)  If  the  plant,  &c.,  be  of  small  value,  it  may  be  better  to  reserve  a 
peppercorn  in  respect  of  it,  and  to  throw  the  whole  rent  on  the  land  and 
fiztnres. 

(6)  Another  form  is,  to  repair  **  all  the  internal  pts  of  the  sd 
premes  except  the  floors  &  main  &  other  shaftg,  gearg,  &, 
fixtures  belongg  to  the  lessors,  damage  by  fire  excepted." 

3  c  2 
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UntU  no- 
tice given 
bj  mort- 
gagees 
renta  to  be 
paid  to 
lessor  (a). 


Power  of 
re-entry. 


CoTenants 
b  J  lessor 


To  pux^ 
chase 
working 
stock  at 
determi- 
nation of 
lease. 

CoTcnant 
for  quiet 
enjoyment. 


months'  notice  to  mtgees  as  to  first  dt  secondly  demised  premeif  d- 
to  lessor  as  to  thirdly  demised  'premeSy  p.  701 :  Pbovd  always 
that,  until  the  mtgees  shl  require  paymt  of  the  sd  rent  of 

£ ,  the  rent  reserved  to  the  mtgees^  to  them,  &  give  to  the 

lessees,  or  leave  at  the  countg-house  on  the  demised  premes,& 

notice  in  writg  requirg  such  paymt,  the  sd  rent  of  £ shl  be 

pd  to  the  lessor,  &  his  reet  shl  be  a  sufft  dischge  for  the  same, 
&  he  may  give  any  notice  &  appt  any  valuer  hby  authorised 
to  be  given  or  appted  by  the  mtgees  ;  Provo  that  on  non-paymt 

of  J  **  the  sd  yrly  rents  of  £ &  £ ,  or  any  pt  thof  resply," 

or  on  breach  of  covt^  or  on  the  bkptcyy  dtc.  etc.,  of  the  lessees 
"  eir  their  mtgees  or  the  lessor,  as  regards  the  premes  first  & 
secondly  hinbfe  demised,  &  the  lessor  as  regards  the  premes 
thirdly  hinbfe  demised,  or  any  pson  or  psons  duly  authorised 
by  them  or  him  resply,  may  re-enter,"  &c.,  p.  698 ;  Cart  hf 
lessor  with  lessees  to  repair,  "  the  roofs,  outer  walls,  &  ppftl 
timbers  of  the  demised  premes,"  p.  694;  to  insure , ''  the  premes 
first  &  secondly  hinbfe  demised,"  p.  695 :  And  will  at  the  end 
or  other  sooner  determinon  of  the  sd  term  take  &  pchase  from 
the  lessees  all  the  workg  stk  upon  the  sd  demised  premes  at  a 
valuon  as  workg  stk :  Power  to  lessor  to  pchase  machy,  p.  703 : 
Provo  for  cesser  of  rent  on  destron  by  fire,  "  or  tempest,"  p.  700: 
Arbitron,  p.  704 :  And  bach  of  them  the  mtgees  &  lessor  so  far 
as  relates  to  his  own  acts  &  deeds  &  the  acts  &  deeds  of  psons 
claimg  through  or  under  him,  the  mtgees  covtg  only  as  regards 
the  sd  premes  first  &  secondly  hinbfe  demised,  &  the  lessor 
covtg  as  regards  all  the  demised  premes,  doth  hby,  &c.,  cort 
for  quiet  enjoymt  witht  interruption  by,  "  the  mtgees  &  lessor  or 
any  of  them,  or  any  pson,"  &c.,  p.  695.    In  wits,  Ac. 

IThe  Schdles.'] 


(a)  See  the  Judicatore  Act,  1873,  s.  25  (5). 
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LEASE  of  Booms  in  a  Factory,  with  the  use  of  Steam         p*«o.  xx. 

Power. 

Pabtibs,  a.  &  B.  (hinafter  called  the  lessors,  wch  expression, 
&c.y  see  p.  670,  note)y  1 ;  G.  (hinafter  called  the  lessee,  wch 
expression,  <fcc.),  2.  WITNETH,  demise  by  lessors  to  lessee  of  Wit- 
All  that  room,  being  &  constitutg  the  ground  floor  or  lowest  p*^  ' 
story  of  &  in  a  mill  or  bldg,  situate,  &c. :  And  also  all  those 
three  rooms  constitutg  the  first,  second,  &  third  storeys  of  &  in 
a  bldg,  &c. :  And  also  steam  power  for  the  pper  &  effectual 
tumg  &  workg  of  power  looms  &  other  machy  eql  to  such  an 
amt  of  horse  power,  not  exceedg  in  the  whole  15-horse  power, 
as  the  lessee  may  from  time  to  time  require :  And  also  steam 
sufft  for  heatg  the  sd  rooms  hby  demised  [<b  for  the  preparon 
of  the  yam  previous  to  its  being  woven] :  With  free  liberty 
for  the  lessee  &  his  servants  &  workmen  at  all  seasonable 
times  to  use  the  staircase  of  the  sd  mill  in  common  with  the 
lessors  &  their  tenants,  servants,  &  workmen,  habendumy  p.  676 : 
Payg  therefor  yrly  durg  the  sd  term  hby  grted,  &  so  in  pro-  Ee§erv»- 
portion  for  any  period  less  than  a  yr,  the  rents  foUg,  that  is  to  ,^^ 

say,  the  yrly  rent  of  £ ,  And  also  for  each  qtr  of  a  yr 

endg  on  one  of  the  usual  qtr  days,  durg  wch  the  lessee  shl  at 
any  time  use  more  than  12-horse  power  &  less  than  14-horse 

power,  the  addonal  rent  of  £ for  each  horse-power  or 

fraction  of  horse-power  exceedg  12-horse  power.  And  for  each 
qtr  of  a  yr  endg  as  afsd,  durg  wch  the  lessee  shl  at  any  time 

use  14-horse  power  &  upwards,  the  addonal  rent  of  £ ,  [&  Extra  rent 

also  for  each  qtr  of  a  yr  endg  as  afsd  durg  wch  the  price  of  J^ri<»*of 
coal  delivered  at afsd  shl  exceed  10s.  per  ton,  an  addonal  coal- 
rent  calculated  at  the  rate  of  p.c.  on  the  sd  fixed  rent 

hby  reserved  for  every  complete  Is.  on  the  cost  per  ton  of  coal 

in  excess  of  10«.  per  ton],  the  sd  fixed  rent  of  £ p.a.  to  be 

payable  in  advce  (b)  by  eql  qtrly  paymts,  <&c.,  &  the  paymt  of 
the  addonal  rents,  if  any,  accrug  in  each  qtr  to  be  made  at  the 
qtr-day  endg  such  qtr,  &  all  such  fixed  &  addonal  rents  to  be 
pd  witht  any  dedon,  except  for  landlord's  ppty  tax ;  Covts  by  CoTenante 

by  leasee, 
(b)  In  leasee  of  thie  nature  the  rent  is  generaUy  made  payable  in  adyanoe. 


758 


LEASES  (houses),   ETC. 


PBIO.  XX. 


PrOTIM 

foroener 
of  rent  on 
deficiency 
of  steam 
power  (a). 


GoTenaot 
by  leseora 
to  proyide 
steam 
power  for 
working 
looms. 


Keep  main 
shaft  going 
revo- 
lutions per 
minnte. 

ProTision 
for  stop- 
page of 
machinery. 


lessee  to  pay  rents^  p.  679;  to  keep  in  repair y  *'  the  internal  pis 

of  the  sd  demised  rooms  &  premes,  damage  by  natoral  decay^ 

fire,  or  tempest  alone  excepted/' p.  681;  to  deliver  upinrepairf 

p.  684 ;  to  permit  lessors  to  enter  d-  mew  premes  dc  to  repair  ok 

notice^  p.  684 ;  to  permit  lessors  to  repair  on  defaiult  of  lessee^ 

p.  685.    Power  of  re-entry,  p.  698.     Provo  for  cesser  of  rents 

on  destron  hyfire^  p.  700 :  PaovD  also  that  if  at  any  time  dur^ 

the  continuce  of  the  sd  term  hby  grted,  steam  power  ahl  not 

be  duly  supplied  to  the  lessee  accdg  to  the  oovt  in  that  behalf 

hinafter  contd,  owing  to  the  steam-engine  or  main  shaftg 

requirg  repair,  then  <fe  durg  that  time  a  proportionate  pt  of  the 

addonal  rents  orwise  becomg  payable  durg  the  qtr  shl  be 

remitted.     Covt  by  lessors  to  pay  taxes,  p.  694  :  And  ft7BTH£R, 

that  the  lessors  will  at  all  times,  except  on  Sundays,  Christmas 

Day,  Good  Friday,  Bank  Holidays,  &  any  other  day  wch  may 

be  observed  as  a  genl  holiday,  durg  the  continuce  of  the 

sd  term  from  six  o'clock  in  the  morning  until  six  o'clock  in  the 

evening,  or  as  many  hours  per  day  as  shl  from  time  to  time  be 

allowed  by  law  for  workg  in  factories,  but  on  Saturdays  mitil 

one  o'clock  only,  [unless  prevented  by  strikes  (b)  &  combons 

of  workmen,  or  by  a  lockout  made  with  the  concurce  of  the 

associon  of,  &c.]  at  their  own  expse,  provide  &  maintain  steam 

power  not  exceedg  15-horse  power,  sufft  for  the  pper  &  effectual 

turng  &  workg  such  power  looms  &  other  machy  as  the  lessee 

shl  affix  or  set  up  in  or  upon  the  sd  premes  hby  demised  or 

any  pt  thof :  [And  also  will  at  all  such  times  as  af  sd  keep  the 

main  shaft  in  the  lower  room  of  the  sd  mill  to  revolons 

(a)  The  foUowing  is  another  form : — 

*'  Pbovd  that  the  lessors  shl  not  be  held  liable  in  damages 
for  or  in  consequce  of  any  stoppage  of  the  machy  belongg  to 
the  lessee  occasd  by  any  defect  in  or  accident  to  the  boilers, 
steam-engines,  main  shaftg,  or  other  apparatus  belongg  to 
the  lessors,  nor  shl  any  cesson  or  diminon  in  the  sd  rent  be 
allowed  or  claimed  in  consequce  of  any  such  defect  or  accident 
unless  such  stoppage  shl  take  place  for  more  than  seven  days 
in  any  one  yr,  in  wch  case  a  dedon  shl  take  place  in  the  sd 
rent  proportionate  to  the  excess  of  such  stoppage  over  seven 
days  in  any  one  yr,  wch  dedon  shl  be  taken  to  be  in  full  of  all 
claims  for  damages  by  the  lessee  agst  the  lessors." 

(h)  As  to  Btrike0>  see  Bteveng  y.  Harris,  66  L.  J.  Q.  B.  516. 
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per  minate,  the  no.  of  such  revolons  being  ascertained  in  the    p^io.  xx. 
usual  nmer  by  a  timepiece  to  be  placed  in  a  conspicuous  pt  of 
the  premes,  &  to  be  provd,  fixed,  &  regulated  at  the  expse 
of  the  lessee :]  And  also  will  durg  the  sd  term  provide  steam  Provide 
Bufft  for  heatg  the  sd  rooms  hby  demised,  &  for  the  preparon  J^[J^„,a 
of  the  yam  previous  to  its  being  woven,  &  for  producg  artificial  and  yam. 
humidity  of  the  atmosphere  psuant  to   the  Cotton    Cloth 
Factories  Act,  1889  (c) :  And  also  will  durg  the  sd  term  keep  Keep 
the  main  mill  gearg  in  the  lower  room  of  the  sd  mill,  &  the  ^^^j,, 
main  upright  shaftg  in  the  sd  three  rooms  of  the  sd  bldg,  in 
good  &  sufift  repair  &  workg  order,  dt  to  keep  in  repair,  **  the 
outside  walls,  floors,  &  roofs  hby  demised  &  the  sd  staircase 
hinbfe  mentd,"  p.  694,  slightly  altered,  for  quiet  enjoymt,  p.  695. 
Arbitron  clause,  p.  704.     In  wits,  &c. 


(c)  52  &  63  Vict.  c.  62. 
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tion  of 
timber  (c). 


As  to  agri- 

caltural 

leases. 


RESERVATIONS  (6). 

I.  Except  &  RssEBva  unto  the  lessor  all  timber,  timber-like 
trees,  tellers  &  saplings  likely  to  become  timber  [&  the  bodies 
of  all  pollards,  &  Uie  tops  &  lops  of  all  such  trees  as  have  never 
been  topped  or  lopped  as  pollards],  now  standg  or  growg,  or 
wch  durg  the  term  hby  grted  may  be  standg  or  growg,  upon 
the  sd  demised  premes,  or  any  pt  thof  [with  free  Ubertyof 
ingress,  egress,  &  regress,  way,  &  passage  for  the  lessor,  his 

(a)  See  the  Agpncultural  Holdings  (England)  Act,  1883  (46  &  47  TKi. 
c.  61),  and  note  thereon,  ii^ra,  p.  772  $  as  to  small  holdings  (cottage  gardens 
and  allotments),  60  &  61  Vict.  cc.  26  and  48 ;  and  see  Cooper  y.  Pearse,  W.  N. 
1896,  p.  40 ;  and  as  to  market  gardens,  the  Market  Gaxdeners  Compensi- 
tion  Act,  1896  (68  &  69  Vict.  c.  27) ;  and  as  to  land  in  mortgage,  the 
Tenants  Compensation  Act,  1890  (63  &  64  Vict.  c.  67) ;  and  as  to  the  acquisi- 
tion by  county  cooncils  of  land,  and  adaptation  and  disposal  thereof  for 
small  holdings  (exceeding  one  acre  but  not  exceeding  fifty  acres,  or  if 
exceeding  fifty  acres  of  an  annual  value  for  income-tax  puiposes  not 
exceeding  ^£60),  see  the  SmaU  Holdings  Act,  1892  (66  &  66  Vict  c  31). 
In  prei>aring  leases  or  agreements  for  yearly  tenancies  of  farms,  the  follow- 
ing points  must  be  attended  to : — First.  Is  the  tenant  to  be  bound  to  use 
any  special  rotation  of  crops,  and,  in  particular,  is  he  to  be  bound  to  do 
so  in  the  last  year,  or  last  two  years  of  the  term  ?  Second.  Is  he  to  treat 
the  meadow-land  in  any  particular  manner?  Third.  If  there  are  undet^ 
woods,  is  he  to  be  restricted  as  to  cutting  them  ?  Fourth.  Whether  it  is 
desirable  to  fix  by  the  lease,  or  to  leave  to  subsequent  agreement  or  arbitra- 
tion, the  terms  of  compensation  payable  for  unexhausted  impro?ements 
under  the  Agricultural  Holdings  (England)  Act,  1883 ;  or  to  insert  com- 
pensation provisions  into  the  lease  in  substitution  for  those  in  the  Act;  see 
note,  if\fra,  p.  773.  As  to  whether  the  Agricultural  Holdings  Act^  1888, 
applies  to  tenancies  for  one  year  certain,  see  36  Sol.  J.  368,  366. 

Under  14  &  16  Vict.  c.  26,  s.  1,  an  agricultural  lease  by  a  tenant  for  life, 
though  invalid  against  those  entitled  in  remainder,  is  good  for  one  year 
after  the  lessor's  death.  See  further  as  to  leases  by  limited  owners,  «•<«» 
p.  706. 

(h)  See  also  p.  674  et  aeq. 

(c)  For  distinction  between  "timber"  and  "underwood,"  see  Dar^ 
p.  148. 
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agents,  servants,  &  workmen,  at  all  reasble  times  to  view,  grub 
op,  fell  &  cnt  down,  &  with  horses,  cattle,  &  carts,  &  orwise,  to 
take  &  carry  away  the  sd  timber  &  other  trees  [&  pollards],  & 
the  tops  &  lops  thof,  &  for  such  pposes  to  make  &  erect  all 
necy  sheds  &  sawpits  &  other  convenices  on  the  sd  demised 
premes,  doing  no  wilful  spoil  or  damage  to  the  com,  grass, 
hay,  or  other  crops  of  the  lessee,  &  payg  to  him  a  fair  com- 
penson  for  all  damage  actually  done,  the  amt  thof  in  case  of 
dispute  to  be  settled  by  arbitron]. 

n.  Except  &  reservg  unto  the  lessor  all  [coal,  ironstone,  ReBerr*- 
ores,  quarries,  stone,  brick-earth,  sand,  gravel,  &  other]  mines  ^^^^^ 
&  minis  in,  under,  or  upon  the  sd  premes  or  any  pt  thof  [with  id), 
free  liberty  of  ingress,  egress,  &  regress,  way  &  passage  for  the 
lessor,  his  agents,  servants,  &  workmen  to  dig,  search  for,  get, 
dress,  make  merchantable,  &  carry  away  the  sd  [coal,  &c.,  as 
abovey  &  other]  mines  &  minis,  &  for  the  sevl  pposes  afsd  to 
sink  such  pits  &  shafts,  &  to  make  &  erect  such  engines,  machy , 
bldgs,  erons,  works,  &  convenices,  on  the  sd  demised  premes 
as  may  be  requisite  or  convenient,  doing  no  wilful  spoil,  &c., 
as  in  lastfomi. 

ni.  Except  &  resebvg  to  the  lessor  all  timber  &  other  trees,  Reeerya- 
&  all  mines  &  minis,  with  free  access  to  cut,  work,  &  carry  ^^^ 
away  the  same  resply.  mincnUa. 

IV.  Except  &  reservg  to  the  lessor,  subjt  to  the  provons  of  f^^ 
the  Ground  Game  Act,  1880  (/),  all  game  [woodcocks,  snipes,  Reserva- 
quails,   landrails  (^)],  wild  fowl,  rabbits,  &  fish,  with  the  ^^',g 
exclusive  rt  for  him,  &  all  psons  authorised  by  him,  at  all  («). 
times,  of  preservg  the  same,  &  of  huntg,  shootg,  fishg,  coursg,  ^^'* 

&  sportg,  over  &  on  the  sd  demised  premes. 

(d)  As  to  the  meaning  of  "mines''  and  "minerala/'  see  H.e»t  v.  Qill,  Meaning  of 
7  Ch.  699;  Tucker  v.  Linger,  8  App.  Caa.  508;  Bell  v.  WUeon,  1  Ch.  308  j    "niinea" 
Att.'Gen.  for  lele  of  Man  v.  Mylchreest,  4  App.  Cas.  294 ;  Midland  By.  Co.  ▼.   ^^ , 
Hav/nehwood  Brick  and  TUe  Co.,  20  Ch.  D.  562;  Lord  Provost  of  Glasgow  v.   ^™\?** 
Farie,  13  App.  Cas.  657;  Earl  of  Jersey  v.  Neath  Union,  22  Q.  B.  D.  555; 
Midland  By.  Co.  v.  Bobinson,  15  App.  Cas.  19 ;  Elph.  N.  &  C.  Interp.  Deeds^ 
p.  603. 

(a)  As  to  the  lessor's  liability  for  injury  to  crops  from  overstocking  with 
game,  see  Farrer  y.  Nelson,  15  Q.  B.  D.  258. 

(/)  43  &  44  Vict.  c.  47. 

(g)  The  birds  included  in  the  brackets  are  not  game,  see  the  Game  Act 
(1  &  2  WiU.  IT.  c.  32),  s.  8,  but  are  within  the  Game  Licence  Act  (23  & 
Vict.  c.  90). 
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The  aame. 

Short 
form. 


y.  Beberyo  to  the  lessor,  Bubjt  to  the  provons  of  the  Gronnd 
Game  Act,  1880,  the  exclusive  rt  to  all  game  &  rabbits,  &  to 
preserve  the  same  on  the  premes,  with  liberty  to  shoot,  fish^ 
hmit,  coarse,  &  sport  thron. 


Penal 
rents  for 
meadow 
land 
broken 
up  (6). 


Bo.  for 

improper 

coliiTation. 


Do.  for 
iroproye- 
mente  not 
notified  bj 
lesaee  (c). 

Ab  to 
right  of 
distresB. 


As  to  eflfec't 
of  Bills  of 
Sale  Acts 
on  power 
of  distress. 


As  to  best 
rent. 


REDDENDUM  (a). 

I.  And  also  pato  in  like  mner  the  further  yrly  rent  of 

£ for  every  acre  of  meadow-land,  &  so  in  proportion  for 

any  less  quantity  than  an  acre,  wch  shl  at  any  time  be 
ploughed,  broken  up,  sown,  or  converted  into  tillage,  witbt 
the  consent  in  writg  of  the  lessor,  or  his  agent,  such  addonal 
rent  to  commce  from  the  happeng  of  the  event  on  wch  the 
same  is  to  arise,  &  to  be  payable  on  the  qtrly  days  afsd  dorg 
the  then  residue  of  the  term  hby  grted. 

II.  And  an  addonal  rent  of  £ for  every  acre,  &  so  in 

proportion  for  any  less  quantity  than  an  acre,  of  arable  land 
wch  shl  at  any  time  be  cultivated  orwise  than  accdg  to  the 
covts  hinafter  contd  witht  the  consent  in  writg  of  the  lessor, 
or  his  agent,  such  addonal  rent,  &c.,  as  in  last  form. 

III.  And  a  further  yrly  rent  of  £ for  every  acre  of  land 

on  wch  improvemts  shl  be  exted  by  the  lessee  in  respt  whof 
compenson  may  be  payable  under  these  psnts  or  by  statute,  &> 

(a)  See  p.  676;  and  see  the  recent  statutory  restrictions  on  the  right 
of  (Ustress  for  rent  referred  to«  p.  676,  note ;  especially  the  Agricnltozal 
Holdings  (England)  Act,  1883,  ss.  44  47 ;  and  see  51  &  52  Vict  c.  21,  which 
by  8.  9  repeals  ss.  49 — 52  of  the  former  Act ;  and  the  foUowing  dedsions  on 
the  Act  of  1888,  London,  ^e„  Bank  v.  Belton,  15  Q.  B.  D.  457 ;  Ee  parte  BuU, 
18  Q.  B.  B.  642 ;  Masters  ▼.  Chreen,  20  Q.  B.  D.  807. 

A  provision  is  often  inserted  making  moneys  (other  than  rent)  beooming 
dne  to  the  lessor  recoverable  by  distress  in  the  same  manner  as  rent  in 
arrear,  but  as  such  a  provision  is  invalidated  by  the  Bills  of  Sale  Acts  (see 
p.  683,  note),  it  is  omitted  in  these  forms.  A  clause  is  also  sometiines 
inserted  extending  the  ordinary  power  of  distress  for  rent  to  things  not 
distrainable  at  common  law ;  but  this  also,  whether  applying  to  movable 
chattels  or  fixtures,  is  avoided  by  the  same  Acts. 

By  s.  43  of  the  Act  of  1883,  where  a  lease  is  granted  under  a  power 
requiring  the  best  rent  to  be  reserved,  the  increase  in  the  value  of  the 
holding  arising  from  improvements  made  or  paid  for  by  the  tenant  need 
not  be  taken  into  account. 

(b)  See  also  p.  678,  and  the  note. 

(c)  See  covenant,  infra,  p.  769. 
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of  the  parlars  of  wch  the  lessee  shl  fail  to  deliver  to  the  lessor 
or  his  agent  such  statemt  in  writg  as  hinafter  covted  to  be 

delivered  previously  to  the day  of next  foUg  or  in 

referee  to  wch  the  lessee  shl  when  required  by  the  lessor  as 
hinafter  provd  refuse  or  neglect  to  produce  full  vouchers  & 

rects  for  the  same,  such  addonal  rent  of  £ ,  to  commce,  &c., 

as  inform  i. 

IV.  And  an  addonal  rent  of  £ for  every  ton  of  hay,  Penal 

straw,  manure,  or  root  crops,  wch  shl  at  any  time  durg  the  rem^Jying 
continuce  of  this  demise,   be    removed  from  the    demised  manare. 
premes  witht  the  consent  in  wiitg  of  the  lessor,  or  his  agent, 

such  last-mentd  addonal  rent  to  be  payable  on  such  qtrly  days 
afsd  as  shl  first  happen  after  the  happeng  of  the  event  on  wch 
the  same  is  made  payable,  but  not  to  continue  as  a  periodical 
paymt. 

V.  And  also  payg  in  like  mner  such  further  rent  as  shl  be  Additional 
eql  to  £6  p.c.  p.a.  upon  all  moys  &  expses  [over  the  sum  of  ji^prove- 

£ ]  wch  may  be  laid  out  or  incurred  by  the  lessor  at  the  ^^^^  ^y 

reqt  of  the  lessee,  in  or  incidental  to  the  erectg  of  any  new 

bldg  or  the  re-bldg  or  addg  to  existg  bldgs  on,  or  in  under- 
draing  or  orwise  improvg  the  sd  demised  premes :  such  last- 
mentd  rent  to  commce  &  be  payable  from  the  half-yrly  day 
for  paymt  of  rent  wch  shl  happen  next  after  the  day  on  wch 
any  moys  or  expses  shl  be  so  laid  out  or  incurred. 

VI.  Thb  sd  rent  [sbvl  rents]  to  be  pd  clear  of  all  dedons.  Rents  to  be 
except  landlord's  ppty  tax  [&  land  tax,  &  except  the  excess  ^dedac- 

of  any  scot  (e)  or  drainage-rate  over «.  per  acre  in  any  ^^^^  (^)- 

one  yr]. 

(d)  As  to  the  set-off  of  compensation  due  to  the  tenant,  see  the  Agrionl- 
tural  Holdings  (England)  Act,  1883,  s.  47.  By  the  Tithe  Act,  1891  (54  Vict, 
c.  8),  tithe  rent-charge  is,  after  the  26th  March,  1891,  the  date  of  the  passing 
of  that  Act,  made  payable  by  the  owner,  and  an  agreement  since  that  date 
for  its  payment  by  the  occupier  is  void  (s.  1) ;  but  the  Act  does  not  apply 
(see  8.  9)  to  a  rent-charge  payable  under  the  Extraordinary  Tithe  Eedemp- 
tion  Act,  1886,  nor  a  rent-charge  payable  under  the  Tithe  Act,  1860,  in 
respect  of  tithe  on  any  gated  or  stinted  pasture,  nor  to  a  rate  for  each  head 
of  cattle  tamed  on  common  land.  Such  charges  may  therefore  still  be 
agreed  to  be  paid  by  the  occupier  and  deducted  from  the  rent. 

(e)  Some  such  provision  appears  proper  in  cases  of  fen  or  marsh  lands, 
where,  owing  to  a  breach  in  the  sea  walls,  or  dykes,  a  large  scot  may  have 
to  be  levied. 
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To  repair 
and  paint. 


The  same. 

Another 
foim. 


To  clean 
oat  ditches. 


Pay  for 
draining. 


LESSEE'S  COVENANTS  (a). 

I.  And  also  will  [on  being  allowed  by  the  lessor  rongh 
timber,  lime  for  mortar,  bricks,  &  tiles  for  that  ppose  on  the 

sd  premes  or  within miles  thof]  at  all  times  dorg  the  sd 

term  keep  in  good  repair  &  condon  the  farmhouse  &  all  farm 
bldgs,  cottages,  bams,  sheds,  &  other  erons,  gates,  stiles, 
bridges,  culverts,  ditches,  watercourses,  walls,  fences  &  hedges 
for  the  time  being  on  the  demised  premes :  And  will  at  least 

once  in  every yrs  durg  the  sd  term,  or  oftener  if  necy, 

paint  or  tar  such  pts  of  the  same  as  have  been  usually  painted 
or  tarred.    See  Prec,  III.,  clause  9,  p.  784. 

n.  And  also  will  at  all  times  durg  the  sd  term  keep  the 
bldgs,  gates  &  fences  of  the  sd  premes  in  pper  repair  [diunage 
by  fire  &  tempest  excepted],  being  allowed  half  the  cost  of 
such  repairs,  except  for  thatched  bldgs  the  roofs  of  wch  shl  be 
repaired  entirely  at  the  expse  of  the  lessee  :  And  will  at  all 
times  durg  the  sd  term  paint  the  internal  woodwork  of  the 
farmhouse  at  least  once  in  every  ten  yrs,  &  the  outside  of  the 
farmhouse,  &  such  pts  of  the  bldgs  as  have  usually  been 
painted,  once  in  every  five  yrs  with  two  good  coats  of  oil- 
paint,  &  will  tar  the  other  outside  woodwork  of  the  farm  bldgs 
once  in  every  ten  yrs,  being  allowed  half  the  cost  of  such  paintg 
&  tarrg. 

in.  And  also  will  throughout  the  sd  term  clean  out  at  least 
once  durg  every  yr  in  a  pper  mner,  &  keep  in  good  order  all 
the  ditches,  watercourses,  sluices,  sewers,  &  drains  belongg 
to  the  demised  premes. 

IV.  And  also  will,  on  the  lessor  supplyg  on  the  sd  demised 

premes,  or  within  miles  thof,  pper  pipes,  pay  for  all 

labour,  &  other  expses,  in  draing  the  sd  land  [being  allowed 
such  compenson  for  the  same  at  the  expiron  of  the  tenancy 
as  is  proved  by  the  scale  contd  in  the  schdle  hto  (b),  &  so  that 
the  notice  required  by  the  4th  section  of  the  Agricultural 

(a)  For  the  oommencement  of  the  coveziaiits,  and  the  coyenants  to  ^ 
rent,  and  rates  and  taxes,  see  p.  679. 

(b)  If  the  general  provision  as  to  compensation,  it^fra,  p.  776,  is  adopted, 

say,  ''  such  compenson  for  the  same  as  is  hby  &  by  statute 

provd."  See  the  Act  of  1883,  ss.  4,  55 ;  and  as  to  set-off  by  the  landlord, 
see  8.  6 ;  and  see  note,  p.  773. 
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Holdings  (England)  Act,  1888,  is  hby  dispensed  with].     And 
farther  that  no  pipe-drain  shl,  witht  the  consent  in  writg  of 

the  lessor,  or  his  agent,  be  laid  at  a  less  depth  than feet 

from  the  surface  of  the  ground,  &  that  every  such  pipe-drain 
shl  communicate  with  a  ditch. 

V.  And  also  will  not  witht  the  consent  in  writg  of  the  lessor  Not  to 
or  his  agent,  materially  alter  the  psnt  laying  out,  arrangemt,  Jjition  of 
or  Condon  of  the  sd  demised  premes.  premises. 

VI.  And  also  will  at  all  times  durg  the  sd  term  reside  at  the  To  reside, 
farmhouse  on  the  demised  premes  unless  authorised  in  writg 

by  the  lessor  or  his  agent  not  to  do  so. 

vn.  And  also  will  cultivate  &  manage  all  the  demised  premes  To  cuiti- 
in  accordce  with  the  best  <fe  most  improved,  or,  "the  four-  cording  to 
course,"  or,  "five-course"  system  of  husbandry  as  practised  cuBtomtc). 

or  in  use  in  the  coy  of [so  far  as  such  system  may  not  be 

inconsistent  with  any  of  the  special  provons  hrin  contd],  & 
will  keep  the  land  clean  &  in  good  heart  &  condon. 

vin.  And  will  in  all  respts  cultivate  &  manage  the  farm  &  The  same. 
lands  hby  demised  &  every  pt  thof  in  a  good,  pper,  <fe  husband-  ^^oiher 
like  mner,  accdg  to  the  best  rules  of  husbandry  practised  in 
the  neighbourhood  (d). 

IX.  And  will  not  grow  more  than  two  crops  of  white  com,  Special 

.  011  t  '    3  '      •  ji'j.  •  proTisions 

or  any  two  crops  of  the  same  kmd  m  immediate  succession  :  ^  to  arable 
And  will  not  after  notice  to  quit  has  been  given  or  reced  take  ^^^• 
a  second  white  straw  crop  off  the  same  land  wch  has  borne 
such  a  crop  in  the  precedg  yr  witht  such  consent  as  af sd :  And 
WILL  sow  not  less  than  one-sixth  pt  of  the  arable  land  with  a 
pper  proportion  of  clover  &  grass  seeds  in  each  &  every  yr 
along  with  the  first  crop  after  summer  fallow  turnips  or  other 
fallow  crop. 

X.  And  also  wiU  not  grow  hemp,  flax,  teazles,  or  woad,  or  Not  to 
any  other  unusual  or  exhaustg  crops  on  the  demised  premes  gpedfied 
witht  the  previous  consent  in  writg  of  the  lessor  or  his  agent,  <^ps- 
nor  witht  such  consent  leave  for  seed  in  any  yr  on  the  demised 

(c)  The  foUowing  clauses  as  to  the  mode  of  oiiltiYation  are  for  the  most 
part  common ;  bnt  the  exact  provisions  must  depend  on  the  local  custom, 
or  on  the  circomstanoes  of  each  case.    For  other  forms,  see  the  Precedents. 

(d)  As  to  the  conversion  of  arable  or  pasture  lands  into  market  gardens, 
and  erecting*  glass  houses,  if  profitable,  and  usual  in  the  neighbourhood,  not 
being  a  breach  of  this  covenant,  and  as  to  "ameliorating  waste"  generally, 
see  Meux  v.  Cobley,  [1892]  2  Ch.  D.  253. 
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premes  any  turnips,  cole,  rape,  mangold,  mustard,  or  rye 

grass,  or  any  plants  of  a  like  nature,  except  so  much  thof 

as  may  be  necy  for  seeding  the  demised  premes  from  yr  to  yr. 

For  cjjIU-        XI.  And  ALSO  wiU  not  plough,  break  up,  pare  or  bum  any  old 

^JL"*     pasture  or  meadow  or  land  permanently  laid  down  in  grass,  or 

meadows,     mow  or  cut  for  hay  any  [more  than acres  in  any  one  yr, 

nor  the  same  pee  oftener  than  once  in  three  yrs]  of  the 

meadow-land  under  a  penalty  of  £100  per  acre  for  every  acre 

ploughed,  broken  up,  pared  or  burnt,  &  of  £50  per  acre  for 

every  acre  mown  contrary  to  this  provon,  &  so  in  proportion 

for  a  less  quantity,  &  will  keep  the  same  free  from  thistles, 

nettles,  &  rushes,  &  ant  &  mole-hills. 

To  consame      XII.  And  ALSO  will  consume  all  the  hay,  straw,  fodder,  haulm, 

on^the  pre-  tumips,  mangolds,  &  other  root  crops  on  the  premes,  or  leave 

mises  (a),     the  same  at  feedg  price  for  the  incomg  tenant,  &  will  in  every 

yr  carry  out  &  spread  at  pper  times,  &  in  a  husband-likemner, 

on  the  demised  premes  all  dung  &  muck  produced  by  the 

consumption  of  the  same. 

To  keep  up      XIII.  And  ALSO  wiU  at  all  times  keep  up  a  flock  of  at  least 

moontaL     mountain  sheep  &  lambs,  bred  &  grazed  on  the  demised 

sheep.         premes,  &  will  at  the  end  of  the  tenancy  transfer  the  same  to 

the  lessor  or  the  incomg  tenant  at  a  valuon. 
To  replace        XIV.  And  ALSO  will  preserve  all  fruit-trees  in  the  orchards  or 
rui  -  rees.   gige^rjiere  on  the  sd  demised  premes,  &  will  plant  such  good  & 
healthy  young  fruit-trees  as  may  be  required  to  supply  the 
place  of  those  wch  may  die  or  go  to  decay,  or  become  unpro- 
ductive, so  as  to  keep  the  sd  orchards  well  &  sufftly  stocked 
with  fruit-trees. 
Not  to  cut        XV.  And  also  will  not  cut  coppice  or  underwood,  except  afe 
exMpTat     *^^  usual  soasou  accdg  to  the  custom  of  the  country,  &  will  not 

usual  cut  out  any  coppice  or  underwood  of  less  than yrs  growth, 

&  will  give  ten  days*  notice  in  writg  to  the  lessor  or  his  agenl, 

of  the  intention  to  cut  the  same,  so  as  to  enable  him  to  mark 

any  tellers. 

Topreaerve      XVI.  And  ALSO  wiU  preserve  all  trees,  tellers,   pollards,  & 

trees,    c.     gapijngg  fQj.  \}^Q  f^ij^Q  being  standg  or  growg  on  the  demised 

(a)  As  to  the  bankruptcy  of  the  lessee,  see  Lyhhe  v.  Hart,  29  Ch.  D,  S.  As 
to  whether  such  a  coYenant  runs  with  the  land,  see  per  Baggallay,  LJ., 
ib.  p.  19,  dissented  from  in  Clegg  y.  Hands,  44  Ch.  D.  503,  at  p.  512;  bj 
Cotton  and  Lopes,  L.JJ. 
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premes  from  bite  of  cattle  or  other  injury,  <fe  will  not  cut 
down,  fell  or  destroy,  or  top,  lop,  or  prune  any  such  trees, 

tellers,  pollards,  &  saplings  [under  the  penalty  of  £ for 

every  such  tree,  teller,  pollard,  or  sapling,  to  be  pd  in  addon 
to  the  actual  amt  of  damage  done  as  afsd,  &  to  be  recoverable 
immedly]. 

XVII.  And  also  will  from  time  to  time  durg  this  demise  To  preserve 
plash  or  cut  &  lay  the  hedges  regularly  &  in  pper  season,  &  pi^^.*"*^ 
stub  all  borders  of  hedges,  &  will,  when  &  so  often  as  he  shl  tions. 
new  make  or  cut  any  of  the  hedges  or  fences  on  the  sd  demised 
premes,  at  his  own  expse,  dig  &  make  good  ditches  on  the  side 
of  such  hedges  or  fences  in  the  usual  mner,  [&  also  will  at  the 
like  expse  make  &  maintain  good  &  sufft  wire  (6),  or,  **  rly,*' 
or,   "  temporary "  fences  for  preservg  any  such  new  made 
hedges  &  fences,  &  the  young  springs  thof  from  any  hurt  or 
damage  by  cattle  or  orwise],  [&  will  not  cut  any  hedges  (c), 

plantons,  or  pollards  till  they  are  of  the  age  of yrs,  except 

such  hedges  &  pollards  as  shl  be  clipped  yrly,  &  also  will  at  all 
times  give  ten  days'  notice  in  writg  to  the  lessor  or  his  agent, 
of  the  intention  to  cut  any  hedges,  fences,  or  plantons,  sd  as 
to  enable  him  to  mark  such  tellers  as  he  may  think  fit  to  be 
left  growg  for  timber]. 

xvm.  And  also  will  at  all  times  durg  the  sd  term  keep  The  same, 
all  the  hedges  &  fences  in  good  condon,  &  will  yrly  at  the  fo^^,  ®"^ 
pper  season  clip  such  of  the  hedges  as  have  been  usually 
clipped. 

XIX.  And  also  will  not  raise  or  remove,  or  suffer  to  be  raised  To  pieeerve 
or  removed,  any  stone,  clay,  brick  earth,  gravel,  sand,  or  minis  ^d  not^to 
from  the  demised  premes,  except  materials  for  makg  or  repairg  commit 
new  or  existg  roads  on  the  sd  premes,  &  will  not  commit  wilful 

or  voluntary  waste,  spoil,  or  destron,  in  or  upon  the  sd  premes, 
or  any  pt  thof,  but  will  use  &  manage  the  same  in  a  good  & 
husband-like  mner. 

XX.  And  also  will  preserve  all  bounds,  hedges,  &  fences,  &  To  preserve 
will  not  suffer  any  new  roads  or  footpaths  to  be  made,  &  will  ^j"^"*" 


pre- 
vent new 


(b)  In  a  hunting  country  omit  **  wire." 

(c)  Omit  the  word  '^  hedges,"  except  in  cases  where  the  hedges  may 
contain  underwood. 

(d)  As  to  waste  and  "  ameliorating  waste/'  see  Meum  y.  Cohley,  [1892J 
2  Ch.  253. 
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roads  or 
encroach - 
menta. 

To  keep  a 
field  book. 


To  allow 
leaaor  to 
inapect, 
and  to 
repair  on 
notice. 


To  protect 
game. 


The  same. 

Another 
form. 


prevent  the  enclosure  of  or  encroachmt  upon  any  waste  lands 
on  the  boundaries  or  frontage  of  the  sd  demised  premes. 

XXI.  And  also  will  keep  a  field  book,  showg  how  every  field 
or  peel  of  the  demised  premes  has  been  cropped  &  cultivated 
in  every  yr  of  the  sd  term,  &  permit  the  lessor  or  his  agent, 
from  time  to  time  to  inspect  the  sd  book,  &  to  take  copies  thof 
or  extracts  thfrom. 

XXII.  And  also  will  permit  the  lessor,  or  his  agent,  at  all 
seasonable  times,  to  enter  into  &  upon  the  sd  demised  premes, 
&  to  examine  the  state  of  repair  &  cultivon  &  condon  thof,  {& 
to  take  any  map  or  plan  of  the  sd  premes],  &  in  case  the  farm- 
house, farm  bldgs,  gates,  &c.,follg  the  words  in  the  cavt  to  repair, 
on  the  sd  premes  or  any  pt  thof,  shl  be  found  defective  or  oat 
of  repair,  [or  in  case  the  sd  land  or  any  pt  thof  shl  not  be 
found  in  a  good  &  pper  state  of  cultivon  &  condon],  &  notice 
in  writg  of  any  such  defects  or  mres  shl  be  given  to  the  le^ee, 
or  left  on  the  demised  premes,  the  lessee  will  [if  &  so  far  as 
the  case  will  admit]  make  good  the  same  in  a  pper  mner  within 
the  space  of  three  calr  months  (a)  next  after  every  such  notice 
shl  have  been  so  given  or  left  as  afsd,  to  the  satisfon  of  the 
lessor  or  his  agent. 

xxm.  And  also  will  not,  witht  the  consent  in  writg  of  the 
lessor,  or  his  agent,  use  upon  the  demised  premes  any  gun, 
weapon,  net,  or  other  instrumt  for  the  destron  of  game  [wood- 
cocks, snipes,  quails,  landrails,]  (b)  wildfowl,  rabbits,  or  fish 
(save  as  provd  by  the  Ground  Game  Act,  1880),  but  will  pro- 
tect &  preserve  the  same,  &  the  nests  &  eggs  of  all  such  birds 
as  afsd,  &  at  the  reqt  of  the  lessor,  or  his  agent,  will  give 
notice  to  any  person  to  be  named  by  him  not  to  come  upon  {t 
will  warn  off  all  psons  trespassg  upon]  the  demised  premes  for 
the  ppose  of  killg,  takg,  searchg  for,  or  foUg  the  same,  &  will 
also  allow  his  name  to  be  used  in  any  informon,  action,  or 
prosecon  for  such  trespass,  on  being  saved  harmless  agst  all 
costs  &  damages  by  reason  thof. 

xxiv.  And  also  will  use  his  best  endeavours  to  assist  in 
the  preservon  of  the  feathered  game  by  protectg  the  nests. 


(a)  Qu.  shorten  the  notice,  having  regard  to  the  farther  notice  made 
necessary  before  re-entry  by  s.  14  of  the  Conv.  Act^  1881. 

(b)  See  p.  791,  note  (g). 
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&  by  preventg  disturbce  of  the  birds  by  dogs  durg  the  nestg 
season. 

XXV.  And  also  will  not  witht  the  consent  in  writg  of  the  Not  to 
lessor,  or  his  agent,  assn,  underlet,  or  pt  with  the  posson  of,  S^dSe^. 
the  demised  premes  or  any  pt  thof  (c). 

XXVI.  And  shl  previously  to  the day  of  in  every  To  famish 

yr  of  the  sd  term  deliver  to  the  lessor,  or  his  agent,  a  correct  5f  iSiprove- 
statemt  in  writg  of  any  improvemt  within  Pt.  3,  of  the  1st  m«»t8  («^)- 
schdle  to  the  Agricultural  Holdings  (England)  Act,  1888,  wch 

shl  have  been  exted  upon  the  demised  premes  durg  the 
precedg  yr  with  full  parlars  of  the  cost  thof,  &  of  each  item 
of  expenditure  in  respt  thof  with  the  dates  of  pchase  of 
any  materials  pchased  for  that  ppose,  &  the  names  of  each 
pson  from  whom  the  same  shl  have  been  pchased,  &  shl  on 
reqt,  produce  to  the  lessor,  or  his  agent,  all  vouchers  &  rects 
for  the  sums  expended. 

XXVII.  And  also  will  not  sow  or  plant  durg  the  last  three  yrs  A«  to  mode 
of  the  sd  term  any  pt  of  the  demised  premes  with  two  crops  ^on  attend 
in  succession  of  any  of  the  descripons  commonly  called  white  ^^  *«J™  («)• 
or  exhaustg  crops,  includg  thrin  wheat,  oats,  barley,  &  rye, 

witht  a  fallow  or  green  crop  pperly  hoed  &  cleaned  interveng 
betn  such  two  white  crops,  every  such  green  crop  to  be  con- 
sumed on  the  demised  premes,  &  will  not  durg  the  sd  three 
yrs  plant  more  than  one  crop  of  potatoes  in  any  one  field : 
And  further  will  at  the  commencemt  of  each  of  the  last  two 
yrs  of  the  sd  term  sow  such  pt  of  the  land  as  shl  have  been 
cultivated  for  green  crops  or  fallow,  &  pperly  manured  in  the 
precedg  season,  not  being  less  than  one-sixth  pt  at  the  least 
of  the  arable  land  hby  demised,  with  a  sufft  quantity  of  good 
clover  or  other  grass  seeds,  &  pperly  harrow  in  the  same : 
Provd  that  on  this  covt  being  duly  pf  ormed,  the  lessor  shl  pay 
for  such  clover  &  grass  seeds  as  shl  be  sown  in  the  last  yr  of 
the  sd  term,  &  on  wch  no  cattle,  sheep,  or  other  live  stk  shl 

(c)  Add  if  appropriate,  ''  except  by  sub-letting  the  cottages  to 
weekly  tenants,"  and  '*  nor  take  in  any  horses,  cattle,  or  sheep 
to  graze  on  the  premes." 

(d)  Ab  to  what  are  improyementB,  see  Menus  y.  Cohley,  [1892]  2  Oh.  263. 

(e)  This  form  is  adapted  to  the  case  of  the  tenant  not  being  bonnd  to 
adopt  any  special  mode  of  cultiyation  during  the  greater  part  of  the  term. 
See  also  Free,  ii.,  p.  779 ;  Free,  ir.^  p.  787. 
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have  been  depastured,  the  amt  so  to  be  pd  to  be  settled  in  case 
of  dispute  by  arbitron  (a) :  And  fubtheb  that  the  lessee  will 
leave  in  the  last  yr  of  the  sd  term  (subjt  as  hinafter  is  mentd), 
pperly  fallowed  &  sown  with  turnips  or  other  root  crop  or 
green  crop  pperly  hoed  &  managed,  the  one-fourth  pt  of  the 
arable  lands  hby  demised  wch  shl  in  such  last  yr  be  in  cooise 
of  succession  to  be  cultivated  for  root  crops,  green  crops,  or 
fallows,  on  being  pd  for  the  labour  &  seed  pperly  bestowed  on 
the  sd  land,  the  amt  so  to  be  pd  to  be  settled  in  case  of  dispate 
by  arbitron  :  Pbovd  that  the  lessor  or  the  incomg  tenant  may, 
if  he  think  fit,  enter  &  make  the  fallows,  &  the  lessee  will  in 
such  case  permit  him,  with  his  servants,  carts,  horses,  ploughs, 
&  other  implemts,  to  enter  upon  such  lands  so  to  be  left  to  he 
fallowed  as  afsd,  at  any  time  or  times  after  the  commencemt 
of  the  last  yr  of  the  sd  term,  for  the  ppose  of  breakg  ap, 
ploughg,  fallowg,  manurg,  sowg,  &  orwise  preparg  the  same  in 
the  usual  course  of  agriculture :  And  fubtheb  will  leave  at 
the  expiron  of  the  sd  term  one-sixth  pt  of  the  arable  land  in 
clover  ley  of  one  yr's  continuce  only,  &  permit  the  inoomg 
tenant,  if  he  shl  so  desire,  at  any  time  or  times  after  the  24th 
day  of  August  next  precedg  the  expiron  of  the  sd  term,  to  enter 
upon,  break  up,  plough,  fallow,  dung,  manure,  sow,  &  orwise 
prepare  &  manage  the  lands  so  to  be  left  in  clover  ley  as  he  shl 
think  fit. 
The  iame.  xxvni.  And  ALSO  wiU  in  the  last  yr  of  the  sd  term  leave  all 
Another  clover,  sceds,  hay,  straw,  dung,  muck,  &  manure  wch  shl  be 
produced  on  the  premes  in  such  yr  for  the  use  of  the  lessor, 
but  will  not  do  any  labour  or  carriage  thto  witht  a  diron  in 
writg  from  him  or  his  agent :  And  will  in  the  same  yr  leave 
one-fourth  pt  of  the  arable  land  eql  in  goodness  to  the  genl 
average  of  the  whole  arable  land  in  a  summer  fallow  or  other 
pper  preparon  for  a  wheat  crop,  one  other  fourth  pt  thof  in  a 
barley  or  oat  stubble,  one  other  fourth  pt  thof  in  a  wheat 
stubble,  &  the  remaing  fourth  pt  thof  in  a  seed  ley :  And  wnx 
plough  &  prepare  for  the  sd  wheat  crop  in  a  pper  mner  under 
the  diron  of  the  lessee  or  his  agent,  in  default  whof  it  shl  be 
Iful  for  the  lessor,  or  the  incomg  tenant,  to  enter  on  the 


(a)  The  provisions  for  compensation  in  the  Agricnltoral  Holdings  let, 
1883,  do  not  apply  to  this. 
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demised  premes  with  servants,  horses,  carts,  ploughs,  &  other 
necy  implemts,  &  to  do  such  ploughg  &  preparon :  And  also 
in  such  last  yr  will,  if  desired  by  the  lessor,  or  his  agent,  but 
not  orwise  sow,  roll,  &  harrow  in  seeds  with  any  com  wch  shl 
be  sown  on  the  sd  premes,  &  not  suffer  such  seeds  to  be 
depastured. 

XXIX.  And  also  will  at  the  expiron  or  sooner  determinon  of  To  deliver 
this  demise  deliver  up  the  demised  premes  &  all  addons  thto  ^^' 
[except  such  fixtures  &  bldgs  (b)  as  the  lessee  shl  be  entled  to 
remove  under  or  by  virtue  of  any  Act  of  Parliamt,  <fe  wch  the 
lessor  shl  not  have  elecfed  to  pchase]  in  such  good  &  complete 
repair,  &  in  such  state  &  condon  as  the  same  ought  to  be  in, 
having  regard  to  the  covts  hinbfe  contd. 


LESSORS  COVENANTS. 


I.  That  he,  the  lessor,  will  at  all  times  durg  the  continuce  of  To  keep  the 
the  sd  term  repair  &  keep  in  repair  the  exterior,  &  when  necy  t^^^ra-^ 
paint  the  external  wood  &  iron-work  of  the  farmhouse.  i^ouee  in 

n.  And  also  that  it  the  farmhouse,  bldgs,  &  bams,  for  the  ^^^' ., 
time  being  standg  on  the  demised  premes,  or  any  of  them,  or  buildings 
any  pt  thof  resply,  shl  at  any  time  durg  the  sd  term  be  ^^™* 

destroyed  or  damaged  by  fire,  the  lessor  will  within calr 

months  thrafter,  at  his  own  cost  sufftly  rebld,  restore,  &  repair 
the  same. 

in.  And  also  will  at  all  times  durg  the  sd  term,  when  To  provide 

required  &  on  receivg  reasble  notice,  provide  within  Z^rs. 

miles  of  the  farmhouse  rough  timber  [bricks,  slates,  tiles,  lime, 
nails,  &  iron,  except  iron  gates  &  hurdles]  for  repairs  required 
on  the  sd  demised  premes. 

IV.  And  also  will  at  all  times  durg  the  sd  term  allow  the  To  allow 
lessee,  at  his  own  expse,  to  get  &  carry  away  so  much  [stone  g^^^i^ 
or  gravel  from  any  quarry  <fe  so  much]  chalk  from  any  pit  on 
the  premes  as  may  be  required  for  use  thron. 

(6)  See  14  &  15  Vict.  c.  25,  b.  3 ;  and  the  Market  Gardeners'  Compensa- 
tion Act,  1895,  88.  8  &  4 ;  the  Agricultural  Holdings  Act,  1883,  as.  34  &  60 ; 
as  this  case  is  not  affected  by  a.  55  of  the  Act  of  1883,  there  appears  to  be 
nothing  to  prevent  s.  34  being  excluded  if  desired. 

8  D  2 
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To  ftUow  T.  And  also  will  allow  the  lessee  to  destroy  &  take  rabbits 
destroj  0^  ^^6  demised  premes  &  in  the  hedges  or  banks  adjoing  the 
nbbitB  (a),  same  &  belonging  to  the  lessor^  at  any  time  durg  the  yr  by 
ferretg  with  nets,  witht  dog  or  gmi,  [&  by  the  use  of  dogs  & 
guns  from  the  first  day  of  February  to  the  first  day  of  April 
in  each  year,  &  by  means  of  spring  traps  set  in  the  rabbit 
holes  &  not  above  ground  betn  the  thirtieth  day  of  September 
&  the  first  day  of  April,  provd  that  the  lessee  shl  communicate 
in  writg  to  the  lessor,  the  names  of  the  psons  to  be  employed 
for  trapping.]    Provd  also  that  the  ferre^  [or  shootg]  pty  shl 

never  exceed in  number,  &  that  if  any  holes  are  made 

they  shl  be  pperly  filled  in  &  levelled  after  ferretg,  &  that  if 
hedges  or  banks  shl  be  damaged  they  shl  be  at  once  repaired 
by  the  lessee,  at  his  own  expse. 

VI.  And  also  will  pay  the  lessee  for  all  injury  or  damage 
done  to  wheat,  oats,  or  root  crops,  by  hares  or  rabbits,  provd 

that  within days  of  any  damage  being  done  in  respt  of 

wch  compenson  shl  be  claimed,  the  lessee  shl  give  notice 
thof  in  writg  to  the  lessor,  or  his  agent.  The  amt  of  such 
compenson  shl,  if  disputed,  be  settled  by  arbitron,  &  shl 

become  payable  on  the  next day  of or  day  of 

that  shl  occur  after  the  same  shl  have  been  determined. 


To  pay 

oompenBa- 

Uon  for 

mischief 

done  bj 

ground 

game. 


CompeDsa- 
tion  at  end 
of  lease  for 
aneihaus- 
ted  im- 


VH.  And  also  will  on  the  expiron  of  the  tenancy  (subjt  to 


(a)  The  rights  given  by  this  clause  to  the  lessee,  which  of  oonne  are  in 
addition  to  those  given  by  the  Ground  Game  Act,  1880,  are  more  beneficial 
proyementB  ^o  him  than  those  given  by  the  Act. 

(5)  The  right  of  a  tenant  to  compensation  for  unexhausted  improvementi, 

Right  to        ig  j^Q^  regulated  by  the  Agricultural  Holdings  (England)  Act,  1883, 46  &  47 

^<m^der    ^^^^'  ^'  ^^'  ^^^c^^  repealed  the  previous  Acts  of  1876  and  1876,  and  which  is 

Agricul-        amended  as  to  marlcet  gardeners  by  the  Market  Gardeners'  Compensation 

tural  Hold-   Act,  1895,  58  &  59  Vict.  c.  27 ;  and  as  to  land  under  mortgage,  see  the 

iiigs  Act,       Tenants'  Compensation  Act,  18S0,  53  &  54  Vict.  c.  57.    By  the  fint-named 

1883.  ^^  improvements  executed  by  a  tenant  (for  which  a  general  right  to  ccmi- 

pensation  is  conferred  by  s.  1),  are  divided  into  three  classes :  (i)  Those  in 

the  first  part  of  the  1st  schedule,  for  which  is  required  the  consent  of  the 

landlord,  which  may  be  given  "upon  such  terms  as  to  oompensatioai  or 

otherwise  as  may  be  agreed  upon  "  (s.  3).     In  this  case  it  may  be  couTenient 

to  embody  the  general  terms  of  compensation  in  the  lease,  though  this 

cannot  affect  the  landlord's  right  to  impose  any  other  terms  as  a  condition 

of  his  consent,     (ii.)  Those  in  the  second  part  of  the  1st  schedule,  which 

includes  drainage  only,  as  to  which  previous  notice  must  be  given  to  the 

landlord,  on  which  the  terms,  "as  to  compensation  or  otherwise" maybe 

agreed  upon,  or  the  landlord  may  execute  the  work  ^imi^lf .  failing  either 

of  which  the  tenant  will  be  entitled  to  compensation  under  the  Act  (s.  4). 
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the  provons  hinafter  contd)  pay  or  allow  to  the  lessee  com- 
penson,  the  amt  thof  to  be  determined  in  case  of  dispute  by 

The  section  expressly  provides  that  the  notice  may  be  dispensed  with  and 

the  agreement  as  to  compensation  embodied  in  the  lease,     (iii.)  Those  in 

the  third  part  of  the  1st  schedule,  as  to  which  the  consent  of  the  landlord 

is  not  required,  but  by  s.  5,  if  there  is  any  "  particular  agreement  in  writing" 

securing  to  the  tenant  '*  fair  and  reasonable  compensation/'  compensation 

wiU  be  payable  under  the  agreement  and  not  under  the  Act ;  ia  this  case 

too  it  seems  that  the  terms  of  compensation  can  be  determined  by  the  lease, 

so  long  as  they  are  "particular/'  i.e.,  semble,  fixed  in  reference  to  each 

particular  class  of  improvements,  and  also  "  fair  and  reasonable."    Sect.  7  Notice  of 

obliges  the  tenant  to  give  notice  of  his  claim  two  months  before  the  deter-  claim. 

mination  of  his  tenancy  (see  Schofield  v.  Hineks,  37  W.  B.  157 ;  60  L.  T. 

573 ;  Be  Pavl,  24  Q.  B.  D.  247),  and  provides  for  a  counter-notice  of  any 

cross-claim  by  the  landlord.    By  s.  55,  any  contract,  &c.,  made  by  a  tenant  Exclasion 

"  by  virtue  of  which  he  is  deprived  of  his  right  to  compensation  under  the  of  compen- 

Act/'  is  rendered  void  "  so  far  as  it  deprives  him  of  such  right."    TMs  is  ^**°°' 

subject  to  the  right  of  fixing  the  terms  of  compensation  under  ss.  3, 4,  and  5, 

and  does  not  prevent  the  exclusion  of  any  provisions  of  the  Act  other  than 

those  giving  a  right  to  compensation.    A  covenant  by  the  tenant  to  execute 

the  improvements  would  not  of  course  affect  his  right  to  compensation.    By  Improve- 

8.  59  the  tenant  (other  than  a  tenant  from  year  to  year  in  the  cases  ments 

mentioned  ia  subsecs.  1  and  2)  is  not  entitled  to  compensation  for  any  ,  ^^^  ^^   , 

improvements  (except  "manures")  begun  within  one  year  of  the  deter-  ^^^^^ 

mination  of  his  tenancy ;  and  s.  6  provides  for  a  set-off  against  the  claim  of 

the  tenant  of  (inter  alia)  any  benefit  allowed  by  the  landlord  in  considera-  Set-ofi. 

tion  of  the  tenant  executing  the  improvements,  or  any  claim  of  the  landlord 

in  respect  of  breaches  of  covenant  committed  by  the  tenant. 

As  to  what  holdings  are  within  the  Act,  see  ss.  54  and  61.    As  to  whether  Application 
it  applies  to  a  tenancy  for  a  year  certain,  see  36  Sol.  J.  358,  365.  of  Act. 

It  may  be  desirable  in  some  cases,  as  far  as  possible  and  having  regard  to  Methods  of 
8.  56,  to  exclude  the  operation  of  the  Act  as  to  compensation.  Among  the  excluding 
methods  that  have  been  suggested  with  this  object  are  a  reservation  of  ^°®  ^^' 
penal  rents  for  improvements  executed  without  the  landlord's  consent,  and 
a  covenant  by  the  tenant  not  to  execute  any  improvements  without  consent 
(see  28  Sol.  J.,  pp.  146, 162, 105,  211) ;  but  both  of  these  provisions  are  of 
doubtful  validity.  Other  methods  which  have  been  suggested  and  appear 
to  be  better  are  either  (a)  to  reserve  during  the  last  two  or  three  years  of 
the  term  a  higher  rent,  reducible  to  the  normal  rent  on  the  execution  in 
each  year  by  the  tenant  of  improvements  within  the  third  part  of  the 
1st  schedule  to  the  Act  of  a  certain  value ;  in  which  case  under  s.  6  (a)  the 
amount  taken  off  the  rent  would  be  deductible  from  the  amount  payable 
for  oompensation ;  or  (b)  to  make  the  compensation  agreed  upon  by  the 
lease  (which  is  often  more  favourable  to  the  tenant  than  the  compulsory 
compensation  provided  by  the  Act)  conditional  upon  the  tenant  making 
no  claim  under  the  Act.  On  behalf  of  the  tenant  it  should  be  noticed  that 
s.  59  is  more  imfavourable  to  him  than  the  provisions  of  an  ordinary  lease. 

As  to  the  landlord  obtaining  a  charge  for  the  amount  paid  by  him  for 
oompensation,  see  ss.  29,  30.  That  the  right  to  obtain  a  charge  on  the 
holding  extends  to  the  executors  of  a  landlord  tenant  for  life,  see  Qough  v. 
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arbitron  {a),  for  the  benefit  derived  by  the  lessor,  from— 
First,  Permanent  improvements  made  by  the  lessee,  with  the 
consent  in  writg  of  the  lessor  or  his  agent,  on  the  demised 
premes ;  Secondly,  For  the  bones  or  other  artificial  manure 
wch  shl  durg  the  last  two  yrs  of  the  tenancy  be  with  the  like 
consent  brought  &  spread  on  the  demised  premes :  Thirdly, 
For  the  oil- cake  or  other  food  brought  &  consumed  durg  the 
last  two  yrs  of  the  tenancy  on  the  demised  premes;  so  that 
the  amt  of  such  bones,  artificial  manure,  oil-cake,  or  other 
food  so  brought  &  consumed  or  spread,  in  eir  of  the  sd  two 
yrs,  does  not  exceed  the  average  annl  quantity  brought  & 
consumed,  or  spread,  durg  the  three  yrs  immedly  precedg  the 
two  last  yrs  of  the  tenancy ;  &  so  that  the  amt  of  such  com- 
penson  shl  not  exceed  one-third  pt  of  the  value  of  the  bones, 
artificial  manure,  oil-cake,  or  other  food  brought  &  consumed, 
or  spread,  durg  the  last  yr  of  the  tenancy,  togr  with  one-sixth 
pt  of  the  value  of  the  bones,  artificial  manure,  oil-cake,  or 
other  food  brought  &  consumed,  or  spread,  durg  the  last  yr 
but  one  of  the  tenancy  [in  excess  of  the  value  of  the  food  & 
manure  wch  the  lessee  may  be  bound  to  bring  &  consume,  or 
spread,  as  an  equivalent  for  food  carried  away].  See  aUo^ 
Free.  IL,  pp.  781,  782;  Free.  III.,  clause  88,  p.  786; 
Free.  IV.,  pp.  788,  789,  790. 

Ooufh,  [1891]  2  Q.  B.  665.  For  the  pTovisions  of  the  Act  as  to  fiztmeB, 
&G.,  see  s.  84^  and  as  to  notice  to  quit,  see  p.  778,  note. 

As  to  holding^  under  two  acres,  this  Act  is  now  in  the  main  superseded 
by  the  AUotments  and  Ck>tta^e  Ghirdens  Compensation  for  Grope  Act,  1887, 
60  &  61  Vict.  o.  26 ;  and  as  to  allotments  (not  exceeding  one  acre),  see  the 
Allotments  Act,  1887,  60  &  61  Vict.  c.  48,  s.  8. 

By  the  Tenant's  Compensation  Act,  1890,  63  &  64  Yici.  o.  57,  s.  2  (snb-s.1), 
a  toiant  from  a  mortgagor  under  an  agreement  not  binding  on  the  moit* 
gagee  is  entitled  to  compensation  for  improyemente  as  against  a  mortgagee 
in  possession ;  but  the  amount  may  be  set  off  agidnst  any  rent  due ;  and  by 
sub-s.  2  the  mortgagee  must  give  the  tenant  six  mcmths'  notice  in  writing 
before  depriving  him  of  possession,  and  must  then  allow  him  compensation 
for  his  crops  and  improvements,  where  the  agreement  was  for  a  tenancy  froa 
year  to  year  or  for  a  term  of  years  not  exceeding  21,  at  a  rack-rent  S.  S 
provides  for  the  registration  of  charges  on  compensation  for  improvements 
made  under  s.  81  of  the  Agricultural  Holdings  Act,  1883. 

(a)  As  to  arbitration,  see  the  Agricultural  Holdings  Act,  1883,  m.9 ti  uq^ 
and  as  to  the  case  where  compenisation  is  fixed  by  the  lease,  see  s.  17. 
As  to  arbitration  generally,  see  the  Arbitration  Act,  1889,  and  see  the  form 
of  clause,  infra,  p.  777.  As  to  the  distinction  between  an  arbitration  and  a 
mere  valuation,  see  Be  Dawdy,  16  Q.  B.  D.  426. 
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vin.  And  also  that  the  lessee,  paying  the  sd  yrly  rent  of  For  quiet 

£ ,  &  the  sd  addl  rents  in  case  the  same  shl  be  incurred,  •°J°y"«'**- 

&  pformg  all  the  covts  &  agrmts  on  the  pt  of  the  lessee  hrin 
contd,  may  quietly  hold  the  demised  premes  durg  the  sd 
term  (b)  witht  any  interruption  by  the  lessor  or  any  pson 
claimg  under  him. 


PEOVISOES. 

I.  Froyd  always,  &  these  psnts  are  upon  this  condon,  that  ProTuo  as 
in  case  the  lessor  shl  distrain  for  rent  (c),  it  shl  be  Iful  for  J^3j|f* 
him  to  sell  &  dispose  of  the  distress  or  distresses,  or  any  pt  or  dtstran  of 
pts  thof,  subjt  to  a  condon  that  all  hay,  straw,  fodder,  haulm,  ^y^^^ed 
turnips,  mangold,  compost,  &  manure,  the  words  shd  comprise  ^  ^ 
all  the  produce  of  the  farm  covted  to  be  consumed  on  the  premes,  on  the 
shl  be  consumed  on  the  premes,  &  that  on  a  sale  being  made,  ?"«»"«»• 
subjt  to  such  Condons,  the  lessees  shl  allow  the  use  of  the  out- 
bldgs,  barns,  yards  &  fields  to  the  pchaser,  free  from  chge,  for 
the  ppose  of  threshg  out  or  consumg  the  same. 

n.  Proyd  always,  &c.,  that  it  shl  be  Iful  for  the  lessor  at  Power  to 
any  time  or  times  to  resume  posson  of  &  determine  the  tenancy  JjJ|^^^ 
of  the  lessee  as  to  any  portion  or  portions  [not  exceedg  in  the  poaBeasion 

whole acres]  of  the  sd  demised  premes  for  the  ppose  of  Ja^dL 

sellg  or  using  or  lettg  the  same  for  pposes  other  than  agricul- 
tural or  as  allotmts  [or  for  any  of  the  pposes  mentd  in  the 
4l8t  section  of  the  Agricultural  Holdings  (England)  Act,  1883] 
on  giving  to  the  lessee  one  calr  month's  notice  of  his  intention 
in  that  behalf,  in  wch  case  the  lessor  shl  allow  to  the  lessee 
a  proportionate  abatement  (to  be  fixed  in  case  of  dispute  by 
arbitron)  of  the  rent  hby  reserved  in  respt  of  the  land  posson 
of  which  shl  be  so  resumed,  or,  *'  shl  make  compenson  for  the 
same  by  an  abatemt  of  rent  or  orwise  in  mner  provd  by  the 

(b)  Add  here,  if  appropriate,  ''  &  the  bams  &  stack-yards  until 

the day  of next  after  the  expiron  of  the  sd  term  for 

the  stackg,  threshg,  &  dressg  the  last  yr*s  crop." 

(c)  See  56  Geo.  III.,  c.  50,  s.  11 ;  Bidgway  v.  Lord  Straford,  6  Ex.  404 ; 
Hawkins  v.  Walrond,  1  C.  P.  D.  280;  Lybbe  y.  HaH,  29  Ch.  D.  8.  As  to  the 
law  of  distress,  see  p.  762,  note. 
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ProTiso 
fixing  the 
terms  of 
oompenfla- 
tion  under 
the  Agri- 
cultural 
Holdings 
Act,  1883 


Proviso 
that  agreed 
compensa- 
tion is  to 
be  substi- 
tuted for 
statutory 
compensa- 
tion (6). 


sd  4l8t  section  "  &  the  lessee  shl  be  entled  to  no  other  com- 
penson  whatsr  [<fe  the  covts  &  provons  hnn  contd  shl  be 
applicable  to  the  land  as  to  wch  the  tenancy  shl  be  so  deter- 
mined  in  the  same  nmer  ae  far  as  may  be  as  if  the  demise  thof 
had  expired  by  effluxion  of  time].  [Fbovd  always,  kc,  that 
in  case  the  powers  given  by  the  last  precedg  prove  shl  be  exer- 
cised by  the  lessor  the  lessee  shl  be  at  liberty  to  put  an  end 
to  this  psnt  demise  on  giving  to  the  lessor  six  calr  months' 
notice  in  writg  in  that  behalf,  such  notice  to  be  given  unthin 

days  after  the  rect  of  the  notice  mentd  in  the  precedg 

provo.] 

in.  Fbovd,  &c.,  that  the  notice  required  to  be  given  by  the 
lessee  under  s.  4  of  the  Agricultural  Holdings  (England)  Act, 
1883,  as  to  improvemts  within  Pt.  2,  of  Schdle  I.,  thto  shl  be 
dispensed  with,  &  that  if  &  when  the  lessee  shl  be  entled  under 
the  sd  Act  to  rece  compenson  from  the  lessor  in  respt  of  any 
improvemts  exted  by  the  lessee  upon  the  demised  prem^, 
such  compenson  shl  be  determined  accdg  to  the  rules  & 
allowces  contd  in  the  schdle  hto,  &  be  payable  on  the  expiion 
of  the  tenancy  or  as  soon  thrafter  as  the  same  shl  be 
ascertained. 

IV,  Pbovd  always,  &  it  is  hby  agrd  &  decld  that  the  com- 
penson hinbf  e  agrd  to  be  pd  by  the  lessor  to  the  lessee  in  respt 
of  improvemts  or  any  other  mres  at  the  end  of  the  tenancy  is 
intd  to  &  shl  be  in  substiton  for  any  compenson  wch  the  lessee 
shl  be  entled  to  rece  or  claim  under  the  Agricultural  Holding 
(England)  Act^  1888,  or  any  other  statute  in  respt  of  any 
improvements  exted  by  him  upon  the  demised  premes,  &  that 
if  the  lessee  shl  make  any  claim  agst  the  lessor  for  any  sach 
compenson  under  the  sd  Act  or  any  other  statute  the  proven 
hinbfe  contd  for  the  paymt  to  the  lessee  of  compenson  at  the 
end  of  the  tenancy  whether  in  respt  of  any  improvemts 
provd  for  by  the  sd  Act  or  any  other  statute  or  any  other 
improvemts  or  mres  shl  wholly  cease  &  be  void. 


(o)  See  p.  772,  note.  This  form  to  be  used  if  it  is  desired  to  abide  by 
tbe  Act  instead  of  introducing  independent  proTisions  and  excluding  it 
altogether.  The  schedule  should  specify  the  particular  kinds  of  improre- 
ments  mentioned  in  the  Act ;  the  compensation  for  improrements  within 
Part  3  of  Schedule  I.  to  the  Act  must  be  "  fair  and  reasonable." 

(6)  See  p.  772,  note. 
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V.  Provd  always,  &  it  is  hby  agrd  that  any  powers  or  Proyiso 
remedies  hby  expressedly  given  to  the  lessor,  in  the  event  of  ^^^IJ^n 
any  breach  by  the  lessee  of  any  of  the  covts  hinbf e  contd,  shl  to  lenor 
be  in  addon  to,  &  not  in  substiton  for  the  rts  &  remedies  by  uti^^" 
law  given  to  the  lessor,  in  respt  of  or  consequent  upon  any 

such  breach,  whether  by  pcdgs  to  recover  posson  of  the  demised 
premes,  or  to  recover  damages  or  orwise,  all  wch  rts  &  remedies 
may  be  enforced  &  pursued  in  due  course  of  law  accdly :  [Provd 
ALWAYS  that  the  clause  lastly  hinbfe  contd  shl  not  qualify  or 
a£fect  the  arbitron  clause  hinafter  contd.] 

VI.  Any  dispute  or  question  wch  may  arise  betn  the  pties  Arbitration 
resptg  their  rts  or  liabilities  under  these  psnts  or  in  relon  to  *'^'^" 
the  contract  of  tenancy  hby  made  shl  be  refd  to  the  arbitron 

of  a  single  referee  if  the  pties  so  agree  or  orwise  of  two  referees 
or  an  umpire,  &  such  arbitron  shl  be  regulated  by  the  provons 
in  that  behalf  contd  in  the  Agricultural  Holdings  (England) 
Act,  1888,  if  &  so  far  as  the  case  may  admit,  &  orwise  by  the 
Arbitron  Act,  1889  (e). 


PKECEDENTS  (d). 


I. 

AGREEMENT  for  a  Yearly  Tenancy.     Short  Form.  y^^- 

AGRMT  made  this  day  of  Betn  A.,  of,  &c.,  PaHieo. 

(hinafter  called  the  landlord^  wch  expression  shl  include,  &c., 
see  p.  670),  of  the  one  pt,  &  B.,  of,  &c.  (hinafter  called  the 
tenant,  wch  expression  shl  include,  &c.),  of  the  other  pt. 

1.  The  landlord  agrees  to  let,  &  the  tenant  agrees  to  take  Agreement 

The  Messe,  farm,  &  lands,  called  Farm,  situate  in  the  p     , 

parish  of ,  in  the  coy  of ,  the  parlars  whof  are  speci- 
fied in  the  schdle  hto,  referee  if  need  be  to  plan,  as  now  occupied 
by  ,  with  the  appurts.     Reservon  of  timber  dt  minis,  d 

(c)  See  the  Acts  referred  to ;  and  above,  p.  704,  note. 

(d)  Probably  in  the  present  state  of  agriculture  none  of  the  precedents 
in  this  coUection,  except  the  first,  wiU  be  of  general  utility. 


778 


LEASES   (agricultural). 


PBIO.  T, 

From  year 
to  year. 

Rent. 


Tenant's 
agree- 
ments. 

To  pay 
rent  and 
taxes. 

Repair. 


Consume 
produce  on 
farm. 

Spread 
mannre. 

Preserve 
timber. 

Leave 
fallow. 


As  to  white 
crops. 

Pastore. 

Not  to 
break  np 
pasture. 


Timber. 
Manure. 


As  to  agri- 
cultural 
leases. 


fportgy  if  iiitd,  pp.  760,  761.     The  tenancy  to  be  from  the 

day  of  ,  from  yr  to  yr,  until  it  is  determined  at  the 

end  of  the  first,  or  any  subseqt  yr,  by  eir  pty  givg  to  the 
other  six  cab:  months'  notice  (a)  in  writg.    At  the  yrly  rent 

of  £ ,  payable  half-yrly,  C^lt^ly]  on,  <fec.,  the  first  paymt 

to  be  made  on  the day  of  next  [&  the  last  pajmt 

to  be  made  in  advce  one  calr  month  bfe  the  expiron  of  the 
tenancy.] 

And  the  tenant  hby  agrees 

2.  To  PAY  the  rent  at  the  time,  &  in  mner  afsd. 

8.  To  PAY  all  rates  &  taxes,  except  [land  tax,  tithe  rent-chge, 
&]  landlords'  ppty  tax. 

4.  To  KEEP  the  farmhouse  &  bldgs,  &  all  hedges,  fencee,  & 
gates,  &  leave  the  same  at  the  end  of  the  tenancy  in  good 
tenantable  repair,  he  being  allowed  rough  timber  for  repairs 
within  a  distce  of miles  from  the  farmhouse. 

6.  To  CONSUME  all  the  hay,  straw,  &  root-crops  upon  the 
farm. 

6.  To  SPREAD  the  whole  of  the  manure  &  muck  yrly  upon 
the  land. 

7.  To  PRESERVE  all  timber,  timber-like  trees,  &  tellers. 

8.  To  LEAVE  one-third  of  the  arable  land  in  fallow  [tare  or 
pea-grattan]  in  a  clean  state  for  wheat  at  the  end  of  the 
tenancy  for  the  incomg  tenant. 

9.  Not  to  grow  two  successive  white  crops  on  the  same  pee 
of  land. 

10.  Not  to  mow  any  pasture  in  two  successive  yrs. 

11.  Not  to  break  up  pasture,  witht  the  consent  in  writgof 
the  landlord  or  his  agent,  under  a  penalty  of  ^50  per  acre,  & 
in  like  proportion  for  any  less  quantity  than  an  acre,  such 
penalty  to  be  recoverable  immedly. 

12.  Not  to  cut  or  lop  any  timber  or  timber-like  trees. 

13.  After  he  has  given  or  reced  notice  to  quit,  not  to  cart 


(a)  See  the  Agricultural  Holdings  (England)  Act,  1883,  s.  33;  Barlow  ▼. 
Teal,  15  Q.  B.  D.  501.  Under  U  &  15  Vict.  c.  25,  a.  1,  an  agricnltoral  lease 
by  a  tenant  for  life,  though  invalid  against  those  entitled  in  remainder,  is 
good  for  one  year  after  the  lessor's  death.  See  further  as  to  leases  by 
limited  owners,  ante,  p.  705.  As  to  the  necessary  notice  by  a  mortgagee  to 
a  tenant  under  a  yearly  tenancy  or  a  lease  by  the  mortgagor,  not  binding 
on  the  mortgagee,  and  compensation  for  improvements  in  such  a  case,  see 
p.  774,  note. 
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ftny  manure  or  muck  on  to  the  land,  witht  givg  to  the  land-     frso.  i. 
lord  or  his  agent,  six  days'  notice  in  writg  of  his  intention 
to  do  so. 

14.  Not  to  destroy  any  game  or  rabbits  except  as  authorized  Game, 
by  the  Ground  Game  Act,  1880. 

15.  Not  to  assn  or  under-let  the  premes  or  any  pt  thof  witht  Not  to 
the  written  consent  of  the  landlord,  or  his  agent.  Msign. 

16.  That  the  landlord  shl  have  ingress  &  egress,  for  him-  landlord  to 
self  &  all  psons  authorised  by  him,  to  the  land  &  bldgs,  to  o*Int^.  * 
inspect  the  state  of  repair  &  condon  of  the  premes,  &  to  cut 
timber  &  for  sportg  &  preservg  game. 

And  the   landlord  HBY  agrees  Landlord's 

17.  To  put  the  farmhouse  &  bldgs  in  good  tenantable  repair  ^^, 
at  the  commencemt  of  the  tenancy.  To  repair. 

18.  To  FIND  rough  timber  for  repairs  within miles  from  Find 

the  farmhouse.  *^°'^'- 

19.  To  PAT  the  tenant  on  quittg  for  all  pchased  artificial  Payoom- 
manure,  one  crop  oflf,  &  other  tenant  rts,  includg  draing,  accdg  ^^  '^" 
to  the  custom  of  the  country,  as  from  an  incomg  to  an  out- 
going tenant,  but  the  rt  to  compenson  under  this  clause  is 
condonal  on  the  tenant  not  makg  any  claim  for  compenson 
under  the  Agricultural  Holdings  (England)  Act,  1883. 

It  is  hbt  also  agrd 

20.  That  the  landlord  shl  have  a  rt  of  re-entry  on  non-  Proyiao  for 
paymt  of  the  rent  for    twenty-one    days,  whether  legally  ™*®'**^- 
demanded  or  not,  or  breach  of  any  of  the  tenant's  agrmts. 

In  wits,  &c. 

l^Schdle  ofParceUJ] 


II. 

AGREEMENT  for  a  Yearly  Tenancy  in  Leicestershire.       prig.  h. 

Ladyday  holding.    Full  Fonn. 

AGRMT,  &c.,  as  in  Precedent  /.,  to  end  of  the  reservon  of 

The  tenancy  shl  be  from  the  25th  day  of  March  next,  from  Tenancy  to 

(6)  See  p.  772,  note. 
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PEBO.  II. 

be  from 
year  to 
jear. 

Bent. 


Tenant's 

agree- 

nienu. 


Sow  wheat 
in  last 
year. 


Give  up 
fallows  in 
January; 


And 
provide 
stabling  for 
incoming 
tenant. 


yr  to  yr,  determinable  at  the  end  of  the  first,  or  any  snbseqt 
yr,  on  six  cabr  months'  notice  (a)  in  writg  to  quit  given  by  eir 

landlord  or  tenant  to  the  other.  At  the  yrly  rent  of  £ , 

payable  qtrly,  on  the  24th  day  of  June,  &c.,  in  every  yr,  the 
first  paymt  thof  to  be  made  on  the  24th  day  of  June  next,  k 
after  notice  to  quit  has  been  given  by  eir  pty,  the  last  qtr*s 
rent  shl  be  due  &  payable  in  advce  one  calr  month  bfetheend 
of  the  tenancy  [And  at  the  further  rents,  penal  d  addond  renU, 
pp.  678,  762]. 

The  tenant  agrees 

To  pay  rent,  p.  679 ;  taxes,  p.  679 ;  to  reside,  p.  765 ;  to 
repair,  p.  764;  to  cultivate  land  Uccdg  to  custom,  p.  765;  not  to 
mow  grass  land,  p.  766  ;  form  xi.,  et  seq. ;  to  consume  hay,  etc., 
on  premes,  p.  766 ;  to  preserve  trees,  p.  766 ;  to  preserve  hedges, 
p.  767 ;  to  allow  lessor  to  inspect,  p.  768 ;  to  protect  game,  p.  768, 
not  to  assn,  p.  769 ;  And  also  will,  in  the  autumn  bfe  the 
tenancy  ends,  sow  wheat  at  the  pper  time  on  all  the  land,  wch  in 
due  course  ought  to  be  sown  with  wheat ;  but  if,  at  any  time 
after  the  81st  day  of  October  in  the  last  yr  of  the  tenancy,  he 
shl  have  failed  so  to  do,  or  if  the  landlord  or  incomg  tenant 
shl  at  any  time  be  dissatisfied  with  the  mner  in  wch,  or  the 
time  at  wch,  the  work  is  being  done,  he  will,  on  being  required 
so  to  do  by  the  landlord  or  the  incomg  tenant,  immedly 
deliver  to  eir  of  them  posson  of,  &  permit  him  to  enter  upon, 
all  the  land  required  by  the  landlord  or  incomg  tenant  for  the 
ppose  of  being  sown  with  wheat :  And  also  will,  on  the  6th 
day  of  January  bfe  the  end  of  the  tenancy,  deliver  to  the 
landlord  or  incomg  tenant,  posson  of,  &  permit  him  to  enter  & 
remain  upon  all  the  lands  to  be  fallowed,  or  to  be  sown  vnSi 
pulse  &  spring  com,  accdg  to  the  pper  cultivon  of  the  farm, 
except  such  lands  as  are  then  growg  turnips :  And  also  will, 
on  the  sd  6th  day  of  January,  provide  in  &  upon  the  farm  for 
the  use  of  the  landlord  or  incomg  tenant,  from  that  day  until 
the  25th  day  of  March  foUg,  suffit  stablg-room  &  straw  for 
beddg,  with  a  pper  quantity  of  hay  or  seeds  for  the  workg 
horses  employed  upon  the  lands  given  up,  the  value  of  such 
hay  &  seeds,  &  the  herbage  of  the  land  entered  upon,  to  bepd 
for  by  the  landlord  or  incomg  tenant  at  feedg  prices  on  a  valaon 


(a)  See  p.  778,  note. 
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to  be  made  in  the  usual  mner  (b) :  And  also  will,  on  the  14th    pnEa  u. 
day  of  February  bfe  the  end  of  the  tenancy,  deliver  to  the  QivTup 
landlord  or  incomg  tenant  posson  of  &  permit  him  to  enter  i^aif  the 
upon  one  half  of  the  turnip-land  above  excepted :  or,  if  the  land  in 
pper  proportionate  quantity  of  land  shl  in  breach  of  this  agrmt  ^•^"'«7- 
not  be  in  turnips  in  the  last  yr,  then  so  much  as  wd  be  eql 
to  one-half  of  the  land  that  ought  to  have  been  in  turnips,  & 
will  deliver  posson  of  the  remr  as  soon  as  the  turnips  are 
eaten  off,  but  the  tenant  shl  not  have  any  claim  for  eatage  in 
respt  of  any  of  the  turnip-land  delivered  up  bfe  the  end  of  the 
tenancy  :  And  lastly  will  permit  the  landlord  &  incomg  tenant  Permit 
&  their  agents  to  do  all  things  necy  for  carryg  these  regulons,  {^^J^ 
on  the  determinon  of  the  tenancy,  fully  into  effect.  agreement 

m  into  effect. 

The  landlord  agrees  ^    ^,   „ 

Landlord  s 

That  he  will,  on  the  expiron  of  the  tenancy  (subjt  to  the  agree- 
provons  hinafter  contd),  pay  or  allow  to  the  tenant  compenson  ^^^^' 
(the  amt  thof  to  be  determined  in  case  of  dispute  by  arbitron),  compenaa- 
at  the  end  of  the  tenancy,  for  unexhausted  improvemts  &  labour  *i°^  **  ®°^ 

of  tenancy. 

accdg  to  the  rules  foUg,  that  is  to  say  : — 

First.  For  the  cost  of  seed  (provd  always  that  it  is  good  For  seed 
&  clean),  &  of  the  labour  of  once  ploughg,  &  of  scarifyg,  *^<i i**>o°'f- 
harrowing,  &  sowing  the  land  then  sown  with  wheat  in  due 
course,  &  of  the  labour  pperly  bestowed  on  clay-land  summer 
fallowed  in  due  course,  wch  is  unfit  for  turnips,  cole,  or  other 
fallow  crop  (provd  such  land  has  been  worked  in  a  good  & 
hnsbandlike  mner,  but  not  orwise),  &  of  the  seed  &  labour  of 
sowing  such  clay-land  fallow,  &  also  the  cost  price  of  the  labour 
of  sowing  all  grass  &  clover  seeds  sown  with  the  first  crop  of 
com  after  fallow  turnips,  or  other  fallow  crop,  in  the  spring 
precedg  the  end  of  the  tenancy,  provd  that  the  tenant  shl  not 

stk  the  land  sown  with  grass  or  clover  seeds  after  the  

day  of precedg  the  end  of  the  tenancy. 

Second.  For  bones  pperly  &  benefly  used  in  the  yr  precedg  Bone 
the  end  of  the  tenancy  for  turnips  or  other  green  crops,  the  ™*^"^®' 
whole  of  the  cost  if  used  dry,  &  three-fourths  if  dissolved  in 
acid,  to  be  allowed  exclusive  of  carriage. 

Third.    For  guano  or  other  well-known  &  approved  arti-  Artificial 
ficial  manure  pperly  &  benefly  used'  in  the  yr  precedg  the 

(V)  This  is  not  affected  by  the  Agricultural  Holdings  Act,  1883. 


manure. 
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FRIO.  It. 


CKl-cakt. 


Lime. 


Clajing, 
Ice. 

Drainage. 


Valuers  to 
estixnate 
snmB  owing 
to  land- 
lord for 
breachee  of 
agreement, 
and  deduct 
from  sums 
to  be 

allowed  to 
tenant'(a). 


end  of  the  tenancy  for  turnips  or  other  green  crops  consumed 
by  sheep  on  the  ground  where  grown,  two-thirds  of  the  cost 
price  to  be  aUowed  exclusive  of  carriage ;  but  when  the  crop 
has  been  drawn  &  consumed  in  the  yards  by  cattle,  one-half 
of  the  cost  price  to  be  allowed  exclusive  of  carriage. 

Fourth.  For  oil-cake  given  to  cattle  Sc  sheep,  one-third 
of  the  cost  price  of  that  so  used  within  twelve  calr  months 
bfe  the  end  of  the  tenancy,  &  one-sixth  pt  of  the  cost  price  of 
that  so  used  in  the  previous  yr,  to  be  allowed  exclusive  of 
carriage. 

Fifth.  For  lime  pperly  &  benefly  used  within  twelve 
months  bfe  the  end  of  the  tenancy,  if  no  crop  has  been 
taken  from  the  land  limed  in  that  yr,  the  whole  cost,  incladg 
labour,  to  be  allowed:  if  one  crop  has  been  taken  from 
such  land,  four-fifths  of  such  cost  to  be  allowed,  k  so  od, 
diminishg  the  allowce  by  one-fifth  for  each  crop  taken  from 
such  land. 

Sixth.  For  claying,  marling,  or  chalking,  a  similar  allowoe 
to  that  for  liming. 

Seventh.  For  all  draing  done  by  him  durg  the  last  five  yrs 
of  the  tenancy,  provd  it  is  well  &  pply  exted,  accdg  to  the 
rates  foUg,  that  is  to  say: — the  whole  cost  of  draing  done 
within  twelve  calr  months  bfe  the  end  of  the  tenancy ;  four- 
fifths  of  the  cost  of  draing  done  in  the  previous  yr ;  &  so  on, 
diminishg  the  allowce  by  one-fifth  for  each  yr  that  shl  have 
elapsed  since  the  drainage  was  done. 

And  it  is  hby  agrd  that  the  valuers  or  valuer  shl  make  an 
estimate  of  all  sums  due  from  the  tenant  to  the  landlord  for 
arrears  of  rent,  or  for  dilapidons  or  injury  to  the  farm  by  bad 
husbandry,  or  breach  of  agrmt  or  orwise  in  any  respt,  &  of 
the  cost  of  puttg  into  repair  &  into  good  tenantable  condon  all 
the  bldgs,  gates,  fences,  drains,  water-courses,  &  other  things 
on  the  farm,  to  the  repair  or  maintence  of  wch  the  tenant 
is  liable,  &  then  being  out  of  repair  or  not  in  good  tenantable 
condon,  &  the  amt  of  such  estimate  shl  be  deducted  from  any 
sums  to  be  due  to  the  tenant  at  the  end  of  the  tenancy,  or,  at 
the  option  of  the  landlord,  shl  be  pd  to  him  by  the  tenant  on 
demand.     Provo  excludg  statutory  rt  to  compensan,  p.  776. 


(a)  Compare  the  Agricultural  Holdings  Act,  1883,  a.  6. 


PRECEDENTS.  783 

Prove  for  re-entry,  p.  698,  "  but  notwg  any  such  re-entry,     prbo.  n. 
the  tenant  shl  be  entled  to  all  outgoing  allowces  as  bfe  mentd, 
subjt  to  a  dedon  for  rent  in  arrear,  dilapidons,  &  orwise  as 
afsd."     Quiet  enjoymt,  p.  775.    Arbitron,  p.  777.     In  wits,  &c. 


IIL 

AGREEMENT  for  a  Yearly  Tenancy  in  Kent  from  prbo.  in. 

11th  October.    FvU  Form  (b). 

AGEMT  made  this  day  of  Betn,   &c.,  as  in 

Precedent  I. 

1.  The  landlord  agrees  to  let,  &  the  tenant  agrees  to  take,  Agreement 

All  that  farm,  called  Farm,  situate  in  the  parish  of  ^  ^^ 

,  consistg  of acres  or  thrabouts,  togr  with  the  farm-    "**  "* 

house  &  bldgs  belonging  thto.  To  hold  the  same  from  the  From  year 
11th  day  of  October,  18 — ,  from  yr  to  yr,  until  eir  pty  shl  have  ^  ^^^' 
given  six  calr  months'  notice  in  writg  of  his  intention  to  deter- 
mine the  tenancy,  in  any  case  the  tenancy  to  cease  on  the 

11th  day  of  October,  18 — ,  At  the  yrly  rent  of  £ ,  payable  Rent. 

on  the  6th  day  of  April  &  the  11th  day  of  October,  unless,  as 
regards  the  last  half -yrly  paymt,  demanded  at  any  time  within 
one  month  previous  to  the  expiron  of  the  tenancy,  in  wch  case 
it  shl  become  due  immedly  on  such  demand. 

The  landlord  reserves.  Undloid 

2.  All  the  pollard  trees,  tellers  (whether  on  stems  or  "^^"^^ 
orwise),  timber,  &  timber-like  trees,  with  liberty  of  ingress  to  Timber, 
plant,  top,  fell,  &  carry  away  the  same. 

8.  All  gravel,  brick,  earth,  quarries,  &  minis,  with  liberty  Minentia. 
to  work,  use,  &  carry  away  the  same. 

4.  The  rt  to  take  &  resume  land  for  public  bldgs  &  public  Right  to 
works,  payg  the  tenant  compenson  [in  the  mner  provd  by  the  JJ^^® 
41st  section  of    the  Agricultural  Holdings   (England)   Act, 
1888]. 

5.  The  exclusive  rt  of  sportg,  subjt  to  the  rts  of  the  tenant  Right  of 
under  the  Ground  Game  Act,  1880.  ''p^'*^«- 

(b)  See  notes  to  preceding  Precedents  and  Clauses. 


To  reside. 
To  repair. 
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pRBo.  nr.        6.  The  free  rt  at  all  times  of  entry  for  inspon  k  other 
Right  of      reasble  pposes. 

entiy.  ^HB  TENANT  agrees 

™^*  7.  To  PAY  rent  &  taxes. 

To  pay  rent      8.  To  RESIDE  on  the  premes. 

and  tazoB.  9^  To  KEEP  in  good  repair  the  farm-house,  &  all  the  bldgs, 
fences,  gates,  stiles  [culverts,  pounds],  bridges  &  premes,  the 
same  havg  been  put  by  the  landlord  in  tenantable  repair  at 
the  commencemt  of  the  tenancy  ;  &  the  landlord,  upon  reasble 

notice  findg  &  allowg  on  the  premes,  or  within  miles 

distce,  all  rough  materials  (except  straw  for  thatchg  &  glass), 
to  be  fetched  by,  &  at  the  cost  of,  the  tenant,  all  damages  by 
tempest,  above  £20  at  any  one  time,  or  by  fire,  excepted. 

To  keep  10.  To  KEEP  the  farm-roads  well  metalled,  &  in  good  repair. 

metalled,         H.  To  PAINT,  paper,  &  whitewash  the  farmhouse  &  bldgs 

To  paint      internally  every  seven  yrs. 

intemaUy.        jg.  To  TAR  &  paint  the  exterior  of  the  farmhouse  &  bldgs  4 

extSniJuy,    ^ther  premes  usually  tarred  &  painted,  every  four  yrs. 

To  repair         18.  To  REPAIR  on  [three]  months'  notice. 

on  notice.         14,  To  PAY  one-fourth  of  the  cost  of  all  converted  or  sawn 

propOTtion    ti^l'^^  ^^^  ^  repairs,  if  found  by  the  landlord,  instead  of 

of  cost  of     rough  timber. 

Smber.  1^-  To  MAKE  aimlly  one-seventh  pt  of  the  arable  land  a  good 

To  fallow     summer  fallow,  to  be  ploughed  not  less  than  times,  with 

Mventh       suitable  dressgs,  &  to  keep  the  lands  at  all  times  in  a  clean 

of  land.       state,  &  Cultivated  accdg  to  the  best  course  of  husbandry. 

Not  to  16.  Not  to  leave  for  seed  any  turnip,  rape,  mustard,  rye- 

fj^g'°'      grass,  mangold,  flax,  or  other  such  seeds  on  the  sd  premes 

(except  so  much  of  such  seeds  as  may  be  required  annlly  for 

seed  by  the  sd  farm),  witht  bringing  on  fifteen  yards  of  good 

rotten  dung  per  acre,  or  an  equivalent  in  other  manures. 

To  grow  17.  To  KEEP  up  in  good  plant  not  less  than acres  of 

hops.  1 

*^  hops. 

To  stock  18.  To  KEEP  the  farm  sufftly  stocked,  &  not  to  stall  off  any 

^*™'  of  the  sheep  depasturg  thron. 

Not  to  19.  Not  to  break  up  any  pasture-land  witht  the  written 

J^y^^^  consent  of  the  landlord  or  his  agent,  or  to  mow  any  pt  thof  in 
three  successive  yrs,  under  a  penalty  of  ^£50  for  every  acre  so 
broken  up,  &  i£10  for  every  acre  so  mown,  &  so  in  proportion 
for  any  less  quantity  than  an  acre,  such  penalties  to  be  re- 
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coverable  immedly  as  liquidated  damages,  &  within  six  months  prm.  m. 
after  mowing,  where  the  hay  is  not  consumed  on  the  farm,  to 
manure  one-third  pt  of  the  lands  mown  with  not  less  than 
twenty-five  yards  of  good  rotten  dung  per  aere,  or  other 
manure  equivalent  thto,  &  not  to  mow  in  any  one  yr  more 
than acres  of  the  pasture-land. 

20.  To  C0NST7ME  all  the  grass  hay  upon  the  farm,  unless  Tooon- 
the  landlord  or  his  agent  gives  his  written  consent  to  the  *'*™*  *^* 
contrary. 

21.  Not  to  carry  off  from  the  farm  any  of  the  hay,  straw,  i^otto 
hauhn,  clover  or  roots,  witht  bringmg  on  to  the  farm  immedly  J^^^, 
[previously  (a)]  in  exchange  four  cubic  yds  of  good  dung  for  ^itiioot 
every  load  of  hay,  straw,  haulm  or  clover  so  carried  off,  &  manure  on. 
fifteen  yds  of  good  dung  for  every  acre  of  roots  carried  off,  or 

an  equivalent  in  other  manures,  for  such  quantities  resply, 
such  manure  &  dung,  togr  with  manure  made  on  the  farm,  to 
be  spread  in  a  husbandlike  mner  on  the  land  in  every  yr,  or  in 
the  last  yr  of  the  tenancy,  left  made  up  in  pper  maxhills,  the 
tenant  being  pd  for  his  labour  on  the  same  accdg  to  the  custom 
of  the  country. 

22.  To  GIVE,  if  required,  at  every  audit,  an  acct  of  the  Aoooant 
straw  &  hay  sold  off,  &  the  manure  brought  on  the  land  in  the  ^  ^^' 
precedg  yr. 

28.  Not  to  prune,  top,  or  lop  any  of  the  timber-trees  Not  to  cut 
injuriously,  under  a  penalty  of  £10  for  each  tree :  &  not  to  **™'*'"- 
cut  down  or  destroy  any  of  the  timber  or  timber-like  trees  under 
a  penalty  of  £20  for  every  tree,  such  penalties  to  be  recover- 
able in  the  same  way  as  the  above-mentd  penalties. 

24.  To  PRBSBRVE  all  fruit-trees,  &  plant  fresh  ones  in  lieu  of  Pmeiro 
those  dying,  or  becomg  decayed.  fruit-tniw. 

26.  To  preserve  boundaries  <t  prevent  encroachmtSy  p.  767. 

26.  To  cleanse  ditches^  p.  764. 

27.  Not  to  assn  or  underlet,  p.  769. 

28.  To  sow  seeds  in  the  last  yr  with  the  wheat  or  spring  Sow  seeds. 
com,  &  not  to  turn  any  stk  or  sheep  into  such  seeds  to  feed 

them  injuriously  after  harvest. 

29.  To  LEAVE,  at  the  end  of  the  tenancy,  two-seventh  pts  OaitiTation 
of  the  arable  land  in  a  fit  state,  &  pper  tilth  for  a  wheat  ^Mncy! 

(a)  See  WarvfieJc  y.  Williams,  38  Sol.  J.  742. 
K.E. — VOL.   I.  8   B 
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After 
hanrest 
to  allow 
incoming 
tenant  to 
plough. 

Landlord 


To  find 
materials 
for  repairs. 


To  rebnild 
in  case  of 
fire. 

To  allow 
for  hay, 
&c,  left 
on  farm. 

For  laboar 
on  follows. 

Porpnr- 

chaaed 

manores. 

Seeds. 
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For  under- 
wood. 

For  paint 

For  oil- 
cake, ko. 


season  &  the  remainder  in  eql  proportions  of  clover  ley, 
podware,  mangold,  &  rape. 

80.  To  ALLOW  the  incomg  tenant,  after  the  harvest  in  the 
last  yr  of  the  tenancy,  to  enter  the  stubbles  &  plough  the  same 
in  case  the  outgoing  tenant  is  unable  or  unwillg  to  pform  ihe 
work  required  to  be  done  by  the  new  tenant. 

The  landlobd  agrees 

81.  To  FIND,  within  six  weeks  after  notice,  rough  timber  or 

other  pper  materials  for  repairs  (except  as  afad)  within 

miles  of  the  premes,  &  to  bear  half  the  expse  of  labour,  nails, 
gate-irons,  &  staples  in  such  repairs. 

82.  To  BEBuiLD,  in  case  of  fire,  the  house  &  premes  within 
six  months  upon  such  a  scale  as  the  landlord  shl  think  soitr 
able  &  pper  for  the  farm. 

88.  To  ALLOW  the  tenant  for  all  the  hay,  straw,  hanhn, 
chafif,  and  litter  left  on  the  farm  at  feedg  price,  &  for  the 
clover  left  on  the  farm,  at  sale  price ;  To  pay  for  all  laboar  on 
the  fallows  &  on  the  manures  durg  the  last  yr ;  To  pay  fo 
pchased  manures  brought  on  durg  the  last  yr,  &  from  wch  no 
benefit  has  been  derived  by  the  tenant,  except  any  unreason- 
ably &  unnecessarily  pchased  &  except  any  brought  on  under 
Clause  21  (a) ;  To  pay  for  seeds  sown  reasonably  &  seasonably 
by  the  tenant  accdg  to  this  agrmt ;  To  pay  for  all  labour  pperiy 
bestowed  upon  stubbles  after  harvest,  unless  the  landlord  ahd 
have  signified  that  he  did  not  require  any  such  labour 
bestowed,  but  the  tenant  to  be  in  such  case  found  all  reasUe 
work  for  his  horses ;  To  allow  the  tenant  the  use  of  the  bams 

until  the day  of next  after  the  end  of  the  tenancy; 

To  pay  for  hop-poles  on  not  exceedg acres  of  land ;  To 

pay  for  the  underwood  down  to  the  stub ;  To  pay  for  tar  & 
paint  wch  has  been  pperiy  used  on  the  premes  by  the  tenant ; 
To  pay  the  tenant  one-fourth  pt  of  the  cost  price  of  all  linseed, 
rape,  or  cotton  cake  consumed  by  cattle  or  sheep  durg  the  last 
yr  of  the  tenancy,  &  also  one-eighth  pt  of  all  com  fed  by  cattle, 
sheep,  or  swine,  provd  there  has  been  no  crop  taken  from  the 
manure  or  the  fields  since  the  feedg. 

84.  The  above  aUowces  to  be  in  stibititon  for  compefuon  prod 
by  BtaUde^  p.  776. 


(a)  Compare  Agricultural  Holdings  Aot>  1883,  b.  6  (b). 
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86.  Fob  quiet  enjoymt  by  the  tenant  on  paymt  of  rent  &    pbbo.  m. 
pformce  of  this  agrmt  witht  interruption  by  the  landlord  or  por  quiet 
any  one  claimg  under  him.  enjoyment. 

86.  The  landlord  shl  have  a  rt  of  re-entry  on  non-paymt  Proviso  for 
of  rent  within  twenty-one  days  after  the  day  for  paymt,  "*®'**'7- 
whether  demanded  or  not,  or  on  breach  of  any  of  the  agrmts 

on  the  pt  of  the  tenant  [or  on  his  becomg  bkpt,  or  enterg  into 
liquidon  or  compoundg  with  his  credors]. 

87.  Arbitron,  p.  777.     As  wits,  &c. 


IV. 

AGREEMENT  for  a  Yearly  Tenancy  in  Worcester-         pbbc.  iv. 

SHIRE  (6). 

Pasties^  as  in  Precedent  I. 

1.  Agrmt  to  let,  dtc,  as  in  Precedent  I.,  clause  i. 

The  tenant  hby  agrees  as  follows  :■ —  TenaDt 

2.  To  pay  rent,  p.  679.  ^^^^ 
8.  To  pay  rates  dc  taxes,  p.  679. 

4.  And  also  will  pay  in  like  mner  such  further  rent  as  shl, 
&c.,  ''  in  underdraing  the  sd  premes,"  p.  763,  clause  v. 

5.  Add  appropriate  provons  as  in  precedg  forms,  as  to  any 
mres  notprovdfor  in  thefollg  clauses. 

6.  All  hay,  straw,  roots,  cabbages,  &  other  food  for  cattle  To  con- 
grown  upon  ttie  sd  farm  shl  be  consumed  thron,  or  if  sold,  one  J^®  '•' 
half  of  the  proceeds  of  such  sale  shl  within  six  months  after 

the  sale  be  expended  in  manure  approved  by  the  landlord  or 
his  agent,  to  be  applied  eir  to  green  crops,  or  to  the  pasture 
land,  the  other  half  in  oil-cake  or  linseed  to  be  given  to  cattle 
or  sheep.  All  manures,  whether  made  from  the  produce  of 
the  farm,  or  pchased  in  exchange  for  such  produce  sold,  shl  be 
used  upon  the  sd  farm,  or  in  the  last  year  of  the  tenancy  left 
for  the  benefit  of  the  succeedg  tenant.  Notice  shl  be  given  by 
the  tenant  to  the  landlord  or  his  agent  previous  to  any  such 
sale  of  hay,  &c.,  as  above,  &  vouchers  shl  be  produced  for  the 
manure  or  oil-cake  bought  instead  thof.  If  any  hay,  &c.,  as 
above,  be  destroyed  or  damaged  by  fire  the  value  thof  shl  be 

(6)  See  notes  to  preceding  Precedents  and  Clanses. 

8  £  2 
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expended  in  the  pchase  of  other  hay,  &c.,  cw  abovcy  or  in 
manares  &  oil-cake  in  the  same  mner  as  if  such  hay,  &c.,  as 
above,  had  been  sold. 

7.  The  land  shl  be  kept  in  a  clean  &  good  state  of  cultivon 
^-80  cropped  that  at  the  ezpiron  thof  the  arable  land  shl  be  in 
the  condon  hinaf  ter  mentd,  or  the  tenant  shl  pay  to,  or  be  pd 
by,  the  landlord  for  any  devion  thfrom  such  sum  as  shl  be 
determined  by  arbitron,  as  hinafter  mentd. 

8.  One  half  of  the  arable  land  shl,  on  such  expiron  of  the 
tenancy,  be  clean  &  in  good  condon  &  fit  to  plant  with  white 
straw  crops.'  Of  such  half  pt,  one  moiety  shl  have  been 
fallowed  (with  or  witht  green  crops)  durg  the  previous  summer; 
the  other  moiety  thof  shl  have  been  after  being  manured 
wholly  under  clover  or  mixed  grass  seeds,  or  pt  in  clover  k 
the  rest  beans  or  peas,  none  of  the  clover  or  other  grasses 
havg  been  allowed  to  stand  for  seed. 

9.  Onb-foubth  of  the  arable  land  shl  have  been  sown  in  the 
spring  of  the  yr  precedg  the  terminon  of  the  tenancy  with 
clover  or  other  pper  mixed-grass  seeds  upon  land  fallowed  the 
previous  yr  &  clean ;  the  seeds,  sowg,  &  harrowg  to  be  pd  for 
by  the  landlord  or  his  incomg  tenant  provd  they  have  not  been 
grazed  after  harvest. 

10.  Not  more  than  one-fourth  of  the  arable  land  shl  require 
to  be  fallowed  in  the  yr  after  the  terminon  of  the  tenancy,  nor 
require  an  outlay  of  more  than  fifty  shillings  per  acre  to  clean 
it.  If  it  requires  less  than  that  sum  the  landlord  or  his 
incomg  tenant  shl  pay  the  diffce,  if  more  than  that  sum  tiie 
tenant  shl  pay  it. 

11.  Arbitron  clause,  p.  777. 

12.  The  referee  or  referees  or  umpire  shl  first  consider 
how  far  the  state  of  the  farm  differs  if  at  all  from  that  brio 
stipulated,  &  shl  decide  whether  the  tenant  or  the  landlord  or 
his  incomg  tenant  is  entled  to  any  &  what  compenson  on  acct 
of  such  varion.  He  or  they  shl  then  settle  the  other  claims 
betn  the  pties  upon  the  follg  basis. 

18.  The  landlord  or  his  incomg  tenant  shl  pay  after  the 
rate  of  fifty  shillings  per  acre  for  all  land  in  excess  of  one-half 
wch  under  the  above  condons  is  fit  to  be  planted  with  white 
straw  crops  or  shl  be  pd  by  the  tenant  at  the  same  rate  for  all 
short  of  one-half  of  the  arable  land  so  fit. 
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14.  Not  less  than  one-fourth  of  the  clover  or  mixed  grass    puo.  it. 
seeds  shl  be  mown  for  hay  durg  the  last  yr  for  the  use  of  &  to  j^ tocni- 
be  pd  for  by  the  incomg  tenant.     For  the  remr  of  the  land  tiyation  of 
whron  clover  or  other  grasses  have  been  grazed  the  whole  '^'^' 
Bummer  by  sheep,  the  incomg  tenant  shl  pay  after  the  rate  of 

forty  shiUgs  per  acre,  provd  such  land  be  clean,  &  that  only 
one  crop  of  com  has  been  taken  since  the  previous  fallow. 

15.  Thb  tenant  shl  be  entled  to  the  sum  of  fifty  shillgs  per  Tenant  to 
acre  for  all  clean  fallows,  whether  after  vetches  eaten  while  ^£jj^^°' 
green,  or  bare  fallows.    If  not  clean  &  ready  to  plant  with 

com,  the  cost  of  makg  them  so  shl  be  deducted.  For  all  root 
crops  he  shl  be  pd  the  value,  not  the  cost  of  cultivon,  provd 
the  land  be  clean.  If  it  be  not  so  the  cost  of  cleang  it  shl  be 
deducted. 

16.  If  the  tenant  has  not  sold  hay,  &c.,  as  above,  clause  6,  Tenant  to 
&  has  pchased  manures  within  the  last  two  yrs  of  the  tenancy,  ^t^^ot^^ 
or  if  he  has  pchased  manures  in  excess  of  the  quantity  required  «>id,  and 
to  replace  the  hay,  &c.,  as  above^  so  sold,  he  shl  be  pd  one-half  ^^J^ 
the  cost  of  all  such  pchased  manures  in  excess  of  the  quantity  m^^f^ 
80  required  wch  shl  have  been  applied  to  green  crops  or  grass  cake« 
land  in  the  last  yr  of  the  tenancy,  &  one-fourth  of  the  cost  of 

that  in  the  last  yr  but  one,  such  cost  not  havg  exceeded  forty 
fihillgs  per  acre.  He  shl  be  pd  for  all  unprepared  bones  &  lime 
used  upon  any  arable  land  durg  the  last  four  yrs  of  the 
tenancy,  deductg  one-fourth  for  every  yr's  use ;  &  on  pasture 
land  durg  the  last  six  yrs,  deductg  one-sixth  for  every  yr's  use, 
provd  that  such  pasture  land  has  not  been  mown  in  that  time ; 
&  for  every  other  fertilizer  of  a  permanent  nature  such  allowce 
as  the  arbitrors  may  determine ;  &  also  one-half  of  the  cost 
of  all  oil-cakes  or  linseed  consumed  durg  the  last  yr,  &  one- 
fourth  of  that  in  the  last  yr  but  one,  provd  such  oil-cake  or 
linseed  has  been  given  to  cattle  &  sheep,  &  does  not  exceed  the 
average  of  the  four  yrs  precedg  the  last  yr  of  the  tenancy. 

17.  The  tenant  shl  not  retain  any  pt  of  the  bldgs  or  Icmd  Tenant  u 
after  the  terminon  of  his  tenancy  (except  the  use  of  the  bams  ^w  ^ 
for  threshg  &  winnowg  only),  but  shl  be  pd  the  value  of  all  banw after 
hay,  &c.,  M  above,  clause  6,  remaing  on  the  premes.     The  tion. 
referee  or  referees  or  umpire  shl  fix  the  times  for  threshg  & 
deliverg  such  straw  to  the  incomg  tenant. 

18.  The  tenant  shl  be  pd  such  sum  as  the  referee  or  Tenant  t« 
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referees  or  umpire  may  determine  for  all  permanent 
improvemts  made  with  the  sanction  in  writg  of  the  landlord 
or  his  agent. 

19.  In  cask  the  tenancy  shl  determine  by  bkptey  or 
arrangemt  or  compon  with  or  for  the  benefit  of  eredors  the 
arbitron  clause  shl  apply,  &  the  referee  or  referees  or  ompirB 
shl  have  full  power  to  adjudicate  on  all  questions  of  com- 
penson,  havg  regard  to  the  time  when  the  tenancy  so  deter- 
mined ;  &  the  tree  for  eredors  shl  stand  in  the  place  of  the 
tenant. 

20.  Provon  that  campenson  provdforshl  be  in  lieuofstaMoty 
compemofif  p.  776. 

21.  Proviso  for  re-entry,  p.  698.    In  wrrs,  &c. 


FBIO.  T. 
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V. 

LEASE /or  a  Term  (a). 

THIS  INDRE  made  the day  of ,  Bbtn  A.,  of,  4c 

(hinafter  called  the  lessor,  wch  expression,  &g.,  see  p.  670),  (A 
the  one  pt,  &  B.,  of,  &c.,  faurmer  (hinafter  called  the  lessee, 
wch,  &c.),  of  the  other  pt,  WITNETH,  that  in  conson  of  the 
rents  &  covts  on  the  pt  of  the  lessee  hinafter  reserved  &  contd, 
the  lessor  doth  hby  demise  unto  the  lessee  All  that  messe  or 
farmhouse  &  all  those  pees  of  land  situate  in  the  pariah  of 

,  in  the  coy  of ,  known  as Farm,  as  the  same  are 

now  in  the  occupon  of ,  &  wch  are  more  parlarly  descd  in 

the  schdle  hrunder  written,  referee  if  need  be  to  plan,  the  nos. 
in  wch  schdle  [&  plan]  correspond  with  the  nos.  in  the  ordnoe 
map  of  the  sd  parish.  Reservon  of  timber,  p.  760;  minU, 
p.  761 ;  sportg,  p.  761.    To  hold  the  premes  Unto  the  lessee 

from  the day  of ,  for  the  term  of yrs,  Beservon 

of  fixed,  rent,  p.  676;  [^pencd  rents,  p.  762;  improvemt  rents, 
p.  768  (6)]  ;  the  rents  to  be  pd  clear  ofdedons,  p.  768 ;  Covts  bg 


(a)  See  Notes  to  preceding  Precedents  and  Clauses. 

(6)  In  the  lease  from  which  this  precedent  was  taken  the  improvement 
rents  were  £S  per  cent,  on  sums  expended  on  improvements  other  thsii 
cottages,  and  M  per  cent,  on  sums  ej^nded  on  cottages. 
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h$see  to  pay  rent,  p.  679 ;  pay  taxes,  p.  679  ;  to  reside,  p.  766  ;    p*«o.  t. 
[to  pay  for  draing,  p.  764] ;  to  repair,  p.  764  ;  not  to  alter  the  Leiiee^ 
Condon  of  the  premes,  p.  765  ;  to  insure  <t  rebvUd,  p.  686 ;  to  covenanto. 
dean  out  ditches,  p.  764 ;  to  cultivate  accdg  to  custom,  p.  765  ; 
insert  the  special  stipulons  {if  any)  to  be  observed,  first  as  to 
euUivon  of  arable,  then  of  meadow  or  pasture  land,  <t  lastly  as 
to  the  cuttg  of  underwood  dt  preservon  of  timber,  dtc,  see  above, 
pp.  765  to  767 ;    the  details  of  these  clauses  in  each  case  will 
depend  on  the  nature  of  the  farm  d  the  custom  of  the  district  ; 
[to  preserve  hedges,  p.  767] ;  to  allow  lessor  to  inject,  p.  768  ; 
[to  keep  a  field  book,  p.  768]  ;  to  protect  game,  p.  768  ;  not  to 
assn  or  underlet,  p.  769 ;   covts  (c)  as  to  method  of  cuitivon 
durg  the  last  two  or  three  yrs  of  tenancy,  see  above,  pp.  769 
to  771,  780,  785,  788 ;  to  deliver  up  at  end  of  term,  p.  771 ; 
Power  of  re-entry,  p.  698 ;  Provo  as  to  sales  under  distress  of 
things  covted  to  be  consumed  on  the  premes,  p.  775  ;    covt  by  Lessor's 
lessor  to  provide  materials  for  repairs,  p.  771 ;  to  aUow  tenant 
to  destroy  rahbits,    p.   772;    to  compensate  for  unexhausted 
improvemts,  see  pp.  772,  779,  781,  786,  789  ;  Provon  that  com- 
penson  is  to  be  in  suhstitonfor  statutory  compenson,  p.  776  ;  for 
quiet  enjoymt,  p.  775  ;  arbitron  clause,  p.  777.    In  wits,  &c. 

[Schdle  of  peels.'] 


coTonants. 


VI. 

Lbasb  of  SpoBTiNa  Bights  (d).  pbio.  yi. 

THIS  INDUE  made  the day  of betn  A.,  of,  &c. 

(hinafter  called  the  lessor,  wch  expression  shl  include  the  pson 

(e)  The  details  of  these  clauaee  in  each  case  must  be  settled,  having 
Teference  not  only  to  the  nature  of  the  farm  and  the  connty  in  which  it  is 
ntaated,  but  also  to  whether  the  tenant  is  restricted  as  to  the  mode  of 
caltiyation  during  the  earlier  part  of  the  term. 

(d)  This  demise  must  be  by  deed,  see  Bird  v.  Higginson,  6  A.  &  E.  S24. 
By  virtue  of  the  Ground  Game  Act,  1880  (43  &  44  Vict  c.  47),  this  lease 
cannot  interfere  with  the  right  of  the  tenants  in  occupation  of  the  land,  or 
of  the  lessor  himself  when  he  is  in  occupation,  Morgan  t.  Jackton,  [1896]  1 
Q.  B.  885,  to  kill  ground  game ;  but  the  lessee  has  full  power  to  institute 
legal  proceeding^  as  if  he  were  the  exdusive  owner  of  the  sporting  rights. 
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or  psons  for  the  time  being  entled  to  rece  the  rent  hby  reserved 
where  the  context  so  admits)  of  the  one  pt,  &  B.,  of,  &c. 
(hinafter  called  the  lessee,  wch  expression,  &c.y  see  p.  670),  of 
the  other  pt ;  WITNETH  that  in  conson  of  the  rents  &  covts 
on  the  pt  of  the  lessee  hinafter  reserved  &  contd,  the  lessor 
doth  demise  unto  the  lessee  the  exclusive  rt  with  friends, 
servants,  &  others,  of  shootg  [huntg,  coursg,  fishg,  fowlg],  k 
sportg  over,  &  takg  all  &  all  mner  of  game  [woodcocks,  snipefi, 
quails,  landrails]  (a), hares,  rabbits, wild  fowl,  &  fish  [&  of  trappg 
vermin]  upon  &  from  the  lands,  woods,  &  hds  descd  in  the 
schdle  hto,  subjt  as  to  such  of  the  sd  lands,  woods,  &  premes 
as  are  in  the  occupon  of  tenants  of  the  lessor  to  the  rts  con- 
ferred upon  the  sd  tenants  by  their  leases  or  agrmts  of  tenancy 
or  by  law ;  with  power  to  enter  upon  all  the  sd  premes  for  the 
pposes  afsd  or  for  preservg  the  game,  wild  fowl,  or  fish  [&  to 
have  &  carry  away  for  his  own  use  the  game,  rabbits,  &  other 
animals  of  tiie  kinds  afsd  there  kiUed  &  taken  by  him  (b)] :  To 

HOLD  the  same  unto  the  lessee  for  the  term  of yrs,  from 

the day  of ,  determinable  as  hinafter  mentd,  paying 

therefor  yrly  durg  the  sd  term  hby  grted,  &  so  in  proportion  for 

any  less  time  than  a  yr  the  rent  of  £ ,  witht  any  dedon,  by 

eql  qtrly  [half -yrly]  paymts,  &c.,  see  p.  676  [savg  &  reservg  to 
the  lessor  full  &  free  liberty  to  cut  &  fell  timber  on  the  sd  lands 
&  premes,  &  to  cut  down  or  grub  up  the  underwood  growg 
thron] ;  covts  by  lessee  to  pay  rent,  p.  679,  omittg  tlie  words 
**  except  as  afsd  ;*'  to  pay  rates  d  taxes y  p.  679,  "  upon  the  sd 
rts  &  privileges  hby  demised  or  on  the  owner  or  occupier  in 
respt  thof;"  And  will  keep  down  the  number  of  hares  & 
rabbits  on  the  sd  premes  so  as  to  prevent  them  from  beoomg 
injurious  at  any  time  to  the  woods  of  the  lessor  or  the  crops  of 
his  tenants  (<2) ;  And  shl  from  time  to  time  pay  to  the  lessor 

Ab  to  the  right  to  torn  out  game  bred  on  other  land,  see  Bir1At€k  t.  Po^ 
31  Bear.  408. 

(a)  See  p.  761>  note  (g). 

{h)  The  right  conferred  by  the  words  in  brackets  makes  the  demise  one  of 
an  interest  in  land  as  distinguished  from  a  mere  licence,  WMer  t.  £ae»  9 
q.  B.  D.  315. 

(c)  This  right  does  not  require  express  reservation,  Oeanu  t.  Baker,  10 
Ch.  356. 

(d)  The  lessor  can  recoyer  under  this  ooyenant  only  nominal  damages 
for  injury  inflicted  on  a  tenant  and  not  on  himself,  and  for  which  he  is  not 
liable  to  the  tenant,  Wut  y.  Himghton,  4  C.  P.  D.  197. 
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compenson  for  any  mischief  or  damage  that  shl  be  done  at  any    pkbo.  yi. 
time  by  the  sd  hares  &  rabbits  to  the  sd  woods  or  crops  [And  TokeOT^np 
also  will  at  the  expiron  or  sooner  determinon  of  the  sd  term  a  stock  of 
leave  in  or  upon  the  sd  premes  a  breedg  stk  of  game  &  hares  ^^^^' 
eql  to  that  wch  now  exists  thron] ;  And  further  that  the  lessee  Not  to 
will  not  at  any  time  durg  the  sd  term  assn  or  underlet  the  rts  "***"' 
&  privileges  hby  grted  or  any  pt  thof  witht  the  previous  con- 
sent in  writg  of  the  lessor ;  And  will  at  all  times  durg  the  sd  To  keep  off 
term  employ  a  pper  keeper  or  keepers  to  protect  the  wood  &  4]^^****"' 
underwood  upon  the  sd  premes,  &  to  warn  off  all  psons  who 
durg  the  sd  term  shl  sport  or  orwise  poach  or  trespass  thron 
in  pursuit  of  game  or  rabbits ;  And  will  pay  all  expses  of  & 
relatg  to  the  prosecon  of  trespassers  in  search  of  game ;  And 
will  not  do  or  permit  any  spoil  or  damage  whatsr  to  the  sd 
lands  &  premes  or  the  crops  thron  ;   Provd  always,  &c.,  as  in  Power  for 
power  of  re-entry,  p.  698,  doum  to  "  credors,"  then  &  in  any  ^^^^^ 
such  case  it  shl  be  Iful  for  the  lessor  by  notice  in  writg  under  lease, 
his  hand  to  determine  this  psnt  demise,  &  thrupon  these 
psnts  &  the  rts  &  privileges  hby  grted  shl  absolutely  cease  & 
become  void  (but  witht  prejudice  to  any  rt  of  action  or  remedy 
wch  shl  have  accrued  to  the  lessor  in  respt  of  any  breach  of 
any  of  the  covts  &  provons  hrin  contd) ;  covt  by  lessor  for  qmet 
enjoymty  p.  695,  "  of  the  rts  &  privileges   hby  demised " ; 
£Provd  always,  &c.,  that  it  shl  be  Iful  for  the  lessor  at  any  power  to 
time  durg  the  term  hby  grted  to  determine  the  rts  &  privileges  ^^^^^^^ 
hby  demised  as  to  any  pt  or  pts  of  the  sd  lands,  woods,  &  rights  as  to 

premes  not  exceedg  in  the  whole acres,  makg  compenson  thfi^d. 

for  the  same  by  a  redon  of  the  rent  hby  reserved,  the  amt  of 
such  redon  to  be  fixed  in  case  of  dispute  by  arbitron  under  the 
provon  hinafter  contd].    Arbitron  clause^  p.  777.    In  wits,  &c. 

[Schdle  of  Unds.l 
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PARCELS. 

I.  AUi  THOSE  pees  of  land,  &c.,  deacd  tvith  referee  to  schdkt 
map,  p.  879,  <b  all  coal,  cannel,  ironstone,  bldg-stone,  &  clay, 

or,  ''  &  all  that  mine,  bed,  or  seam  of  coal  called ,  [&  all 

other,  if  any,  the  mines,  beds,  or  seams  of  coal  overlaying,  or, 

*  situated  below,'  the seam]  &  all  seams  or  beds  of  fireclay 

associated  &  capable  of  being  worked  in  conjunction  with  the 

seam,  [or  with  any  such  other  mine  or  seam  of  coal  as 

afsd],"  or,  "  &  all  mines,  veins,  &  beds  of  tin,  tin  ore,  copper, 
copper  ore,  lead,  lead  ore,  &  other  metals,  ores,  &  metallic  mink 
whatsr,*'  situate,  lying,  &  being  in  or  under  the  sd  pees  of 
land.  Togr  with  full  Uberty  &  power  for  the  lessees  (b),  their 
agents  &  workmen,  &c.,  to  tvork  mines,  see  below,  form  v. 

n.  Full  &  exclusive  liberty  &  licence  to  search  for,  dig, 
mine,  &  work  all  coal,  ironstone,  bldg-stone,  &  clay,  for  rartoiu, 
see  last  form,  situate,  lying,  &  being  in  or  under  all  those  pees 
of  land,  &c.,  &  all  [coal,  &c.,  &  other  minis]  there  found  to  get, 
raise,  convert,  [make  merchantable  &  fit  for  sale]  &  carry  away 
for  their  own  use. 

in.  All  those  pees  of  land  situate,  &c.,  &  all  the  bldgs  & 
erons  thron,  &  the  pits  &  shafts  now  open  thron,  &  known  as 

the colliery,  &  the  engines,  boilers,  &  other  fixed  machy, 

fixtures,  &  works,  in,  upon,  under,  or  about  the  same :  And 


(a)  As  to  coal  mines^  see  the  Coal  Mines  Begnlation  Act,  1887  (30  &  51 
Vict.  0.  68),  especially  ss.  36,  87,  38.  As  to  other  mines,  see  the  Metalliferoas 
Mines  Regulation  Act,  1872  (85  &  86  Vict.  c.  77),  especiaUy  ss.  12,  13,  14, 
amended  38  &  39  Vict.  c.  39.  As  to  mines  royal,  see  32  SoL  J.  657.  As  to 
quarries,  see  the  Quarries  Act^  1894  (57  &  68  Vict.  c.  42). 

(6)  As  mining  leases  are  commonly  taken  by  two  or  more  lessees,  the 

word  ''  lessees  *'  in  the  plural  is  used  throughout  these  forms. 
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ALSO  all  coal,  ironstone,  bldg-stone,  &  clay,  or  as  the  case  may 
be,  mthin  or  under  the  same  pees  of  land,  or  within  or  under 
all  those  pees  of  land,  situate,  &c. :  And  also  all  rlys,  tram- 
ways, roads,  way-leaves,  easemts,  &  convenices  belongg  to  or 
used  in  connon  with  the  sd  colliery  &  works. 

TV.  All  those  slate  rocks,  slate  quarries,  &  beds  of  slate  of  Slate 
whatsr  description  &  quaUty,  wch  now  are  or  at  any  time  or  ^'^"^• 
times  hrafter  durg  the  term  hby  grted,  shl  or  may  be  opened 
&  discovered  in,  upon,  or  under  the  pees  of  land,  &c. :  And 
ALSO  all  tramways,  inclines,  &  other  roads,  levels,  drifts,  & 
works  now  existg  upon  or  under  the  sd  lands  hinbfe  descd  [& 
upon  or  under  the  lands,  &c.,  being  lands  not  comprd  in  the 
demise^,  &  used  or  intd  for  gettg,  raisg,  or  transportg  the  slate 
from  the  lands  &  hds  hinbfe  descd,  or  for  pposes  connected 
thwith,  &  all  trams,  plates,  &  fixtures  in  or  about  the  same. 

T.  And  also  liberty  &  power  for  the  lessees,  their  agents  &  Liberty  to 
workmen,  [to  enter  upon  the  lands  afsd,  &]  to  search  for,  win,  ^j'  °^®* 
work,  get,  raise,  convert,  [make  merchantable  &  fit  for  sale]  & 
carry  away  the  [coal  &  other]  produce  of  the  mines  &  premes 
hby  demised,  but  witht  enterg  upon  the  surface  of  any  of  the 

sd  lands  except  the  lands  coloured on  the  sd  map,  [&  witht 

disturbg  or  damagg  any  bldgs  now  existg  [or  hrafter  erected 
for  agricultural  pposes  or  with  the  consent  of  the  lessees  (d)] 

on  the  sd  lands  coloured ,  &  witht  interferg  with  any  rly, 

tramway,  road,  works,  or  privileges  of  any  other  lessees  of 
coal,  stone,  or  other  mines  or  minis,  belongg  to  the  lessor]. 

VI.  And  also  liberty  &  power  for  the  pposes  afsd  &  all  other  Liberty  to 
pposes  connected  with  the  due  &  pper  managemt,  workg,  &  ^d  make 
developmt  of  the  sd  mines  &  premes,  to  use  &  maintain  the  ^orks. 
existg  pits,  shafts,  rlys,  tramways,  roads,  colliery  bldgs,  machy, 
&  works,  on  or  under  the  sd  lands,  &  to  deepen  existg  pits  &  to 
sink  such  pits  &  shafts,  to  drive  such  planes,  levels,  adits, 
sumps,  waterways,  &  airways,  to  erect,  construct,  &  maintain 
such  engines,  machy,  dressg  floors,  bldgs,  workshops,  store- 
houses, cottages,  [coke  ovens,  iron  furnaces,  brick-kilns,  lime- 
kilns], erons  &  things,  &  to  form  all  such  rlys,  tramways,  & 


(c)  See  another  forzn^  p.  882. 

(d)  If  the  covenant  extends  to  future  buildings  these  restrictive  words 
may  sometimes  be  necessary  to  prevent  unfairness  to  the  lessees. 
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other  roads  &  communicons,  spoil  heaps,  &  o<iher  convenices, 
in,  over,  &  ander  the  sd  lands  as  may  be  necy  or  convenient. 

vu.  And  also  libebtt  &  power  to  quarry  &  get  stone,  sand, 
gravel,  &  other  bldg  &  road  materials  from  some  convenient 
pt  or  pts  of  the  sd  lands  [to  be  selected  from  time  to  time  by 
the  lessor],  &  to  use  &  employ  the  same  for  the  pposes  of  the 
mines  hby  demised,  &  the  works  belongg  thto,  [but  not  for  sale, 
or  for  the  eron  of  dwg-houses  on  the  sd  lands,  nor  for  the  eron 
of  bldgs  of  any  kind  on  any  other  lands,  nor  for  any  ppose 
whatsr  connected  with  other  lands  or  the  mines  thereunderX 
witht  paymt  of  any  rent  or  royalty  for  the  same. 

vm.  And  also  libebtt  &  power  to  carry  away  &  convert 
to  their  own  use  all  bldg  &  other  stone,  gravel,  sand,  &  road 
material,  wch  may  be  got  in  the  course  of  workg  the  sd  mines 
witht  paymt  of  any  rent  or  royalty  for  the  same. 

IX.  And  also  libbbty  &  power  to  get  common  brick  clay, 
sand,  &  other  substances  to  be  used  in  the  manufacture  of 
bricks  on  any  pt  of  the  sd  lands  [to  be  selected  by  the  lessor], 
&  to  manufacture  the  same  into  bricks  [at  any  such  place  as 
last  af sd],  &  to  use  such  bricks  for  the  pposes  of  the  mines  hby 
demised,  &  the  works  belongg  thto,  witht  paying  any  royalty 
for  such  as  shl  be  used  [for  the  pposes  of  the  sd  mines,  or]  for 
erectg,  makg,  or  repairg  any  bldg,  workshop,  kiln,  clamp, 
furnace,  oven,  or  other  eron  or  work  hby  [demised  or]  autho- 
rised to  be  erected  or  made  on  the  sd  lands,  [but  paying  a 

royalty  of  shillings  per  thousand  for  all  bricks  wch  shl 

be  taken  away  from  the  same  lands]. 

X.  And  also  libbbty  &  power  (so  far  as  the  lessor  can  grt 
the  same)  to  use  &  enjoy  for  any  of  the  works  or  operons  afsd, 
any  streams,  watercourses,  springs,  or  water  in  or  upon  the  sd 
lands,  &  to  divert,  stop  or  dam  up  any  such  stream  or  water- 
course, &  to  make,  construct,  &  maintain  any  watercourses, 
culverts,  drains,  or  reservoirs,  for  any  of  the  pposes  afsd,  [but 
not  so  as  to  deprive  any  house  of  a  pper  supply  of  water,  or  in 
any  way  to  foul  or  pollute  the  water,  or  to  interfere  with  the 
rts  of  any  other  lessees  of  mines  or  minis  belongg  to  the  lessor 
or  of  any  other  psons  entled  to  the  use  of  such  water].  See 
Prec.  7.,  clause  4,  p.  824. 


(a)  For  another  form,  see  lease  ef  a  brickfield,  post,  p.  837. 
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ZE.  And  also  liberty  &  power  for  the  workg  of  the  sd  mines,  The  wm% 
to  use  &  divert  all  waters  &  watercourses  within  the  sd  lands  i^^m.^ 
proyd  that  such  diversion  of  any  watercourse  can  be  made 
witht  prejudice  to  any  psons  other  than  the  lessor  entled  to 
the  use  thof ,  &  to  make  any  reservoirs  or  any  watercourses  or 
leats  for  conveying  the  same  or  any  other  streams  of  water  in, 
over,  or  through  the  sd  lands  for  the  pposes  afsd. 

xn.  And  also  libertt  &  power  to  open  a  level  upon  the  Liberty  to 
adjoing  lands  of  the  lessor  [as  shown  on  the  sd  plan  &  thrin  levef^d 

distinguished  by  the  colour  ,  &  the  words  "proposed  nUmj 

level :  "]  And  to  form  a  rly  or  tramway  across  the  same  lands  deposit 
from  the  sd  level  to  join  any  line  of  rly  or  tramway  now  existg,  ^^.  ^ 
or  wch  may  hrafter  be  made :  And  also  to  deposit  spoil  on  the  lands. 
same  lands  [at  the  place  distinguished  on  the  sd  plan  by  the 

colour ,  &  the  words  "  proposed  spoil  bank : "]  [Provd  that 

the  situon  of  the  sd  level,  rly,  tramway,  &  spoil  bank  shl  be 
selected  by  the  lessor  or  his  agent]. 

xm.  And  also  libebtt  &  power  for  the  lessees,  their  agents  Liberty  to 
&  workmen,  to  work  &  get  the  [coal]  &  other  minis  from  any  ^J^N^^ni^g 
adjoing  mines  now  or  at  any  time  or  times  hrafter  durg  minee 
the  term  hby  created,  belongg  or  in  lease  to  the  lessees,  demUwd 
&  to  bring  the  same  through  the  mines  hby  demised,  &  m"i«^  •r 
the  levels  &  workgs  thof,  &  for  that  ppose  to  make  drifts 
&  passages  by  way  of  instroke  from  such  adjoing  mines  [& 
also  to  deposit  the  spoil  of  such  adjoing  mines  on  the  lands 
hby  authorised  to  be  used  for  spoil  heaps  of  the  mines  hby 
demised]  (ft). 

XIV.  And  also  libertt  &  power  for  the  lessees  to  make  drifts  Liberty 
&  passages  through  the  barriers  or  limits  of  the  sd  demised  ^^^ 
mines  &  premes  for  the  ppose  of  workg  &  gettg  the  [coal]  &  mines 
other  minis  thfrom  by  way  of  outstroke  through  any  adjoing  adjoining 
mines  now  or  hrafter  durg  the  term  hby  created  belongg  or  in  t^^^  or 
lease  to  the  lessees  (6). 

XV.  And  also  liberty  &  power  to  make  such  roads,  tram-  Liberty 
roads,  &  rlys  in,  through,  &  over  the  demised  premes  to  &  from  j|^^ 

the Rly  as  may  be  necy,  &  to  go  &  repass  over  the  same,  wads. 

with  or  witht  waggons,  horses,  or  locomotive  steam-engines,  for 


(6)  See  also  Free.  I.,  clauses  8  and  86,  pp.  824,  827 ;  Lewis  y.  Fothergilh  5 
Ch.  103  5  Jegon  v.  Vivian,  6  Ch.  742 ;  Whcdley  y.  Bamage,  10  W.  K.  816. 
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ProTiaoaa 
to  rites  of 
rarfftce 
operations. 


not 
to  obstmct 
lessor's 
mining 
opemtions. 


not 
to  do  an- 


damage. 


the  ppose  of  carrying  coal  &  other  minis  from,  k  bringgmate- 
rials  to  the  demised  premes. 

XVI.  Provd  alwats  that  the  sites  for  all  spoil-banks,  bldgs, 
workshops  [quarries,  clay-pits,  sand-pits,  chalk-pite,  brick- 
kilns, lime-kilns,  coke-ovens,  iron  furnaces,  dressg-floors, 
ventilatg-shafts,  railroads,  tram-roads,  &  other  commnnioons], 
<&  for  all  surface  operons  of  the  lessees  shl  be  in  every  case 
selected  by  the  lessor  or  his  agent. 

xvn.  Provd  always  that  in  the  exercise  of  the  afsd  liberties 
&  powers  the  lessees  shl  not  obstruct  or  retard  the  gettg, 
workg,  or  developmt  of  the  minis  hinafter  excepted  &  reserved 
to  the  lessor,  or  of  the  minis  in,  under,  or  upon  any  other  lands 
belongg  to  the  lessor. 

XVIII.  Provd  always  that  the  lessees  shl,  in  the  exerdse  of 
the  powers  &  authorities  hby  grted,  do  as  little  injury  or 
damage  as  can  be  to  the  lands  afsd,  or  the  timber,  crops,  or 
bldgs  thron,  or  to  the  tenants  or  occupiers  thof ,  Si  conform  to 
the  provons  &  restrons  hinafter  contd. 


Exception 
of  coal  for 
support 
and  bar- 
riers, ftc. 


EXCEPTIONS  AND  RESEBVATIONS  (a), 

I.  Except  &  reservg  unto  the  lessor  so  much  &  such  pts  of 
the  coal  in  the  mines  or  veins  hby  demised  as  is  or  may  be 
required  for  the  support  of  any  house  or  bldg  now  existg  on 
the  sd  land  [or  wch  may  hrafter  be  erected  thron  for  agricul- 
tural pposes  or  with  the  consent  of  the  lessees  (6)] :  And  also 

all  the  coal  within  a  distance  of  yards  from  each  of  the 

existg  pits,  &  any  new  pit  wch  may  hrafter  be  sunk  to  the  sd 
mines  or  veins  hby  demised,  wch  last-mentd  coal  is  to  be  left 
as  a  bulwark  or  support :  And  also  all  the  coal  within  a 

distance  of yards  from  the  boundary  of  the  lands  hby 

demised,  wch  is  to  be  left  as  a  barrier,  &  wholly  undisturbed 
by  ming  operons  :  [And  also  such  of  the  coal  in  the  mines  or 
veins  hby  demised  as  the  lessor  shl  remove  in  sinkg  to,  or 
workg  the  deeper  mines  or  veins  hby  reserved,  or  wch  he  or 


(a)  See  other  forms  of  re9erYatioii8«  p.  386  ei  seq, 

(b)  See  p.  795,  note  (d). 
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they  shl  require  to  be  left  as  a  bulwark  or  support  for  any 
existg  pit,  or  any  new  pit  wch  may  hrafter  be  sunk  to  the  sd 
deeper  mines  or  veins]. 

n.  Except  &  besebvg  unto  the  lessor  all  mines  &  minis  in  General 
&  under  the  sd  lands  other  th<m  the  mines  &  minis  hinbfe  ^^^^^ 
exply  demised :  With  libbbtt  &  poweb  for  the  lessor  &  psons  minemte. 
authorized  by  him  in  that  behalf,  to  search  for,  work,  get, 
raise,  convert,  manufacture,  &  carry  away  the  sd  excepted  or 
reserved  mines  &  minis  at  his  or  their  will  &  pleasure :  And 
with  libbbtt  &  POWEB  foT  the  pposes  afsd  to  sink,  drive,  erect, 
make  &  use  all  such  pits,  shafts,  adits,  water-ways,  air- ways, 
bldgs,  pumps,  rlys,  tramways,  roads,  engines,  machy,  spoil- 
banks,  cinder-banks,  &  other  convenices,  upon,  through,  or 
under  the  sd  lands  as  shl  be  necy,  or  convenient,  where  water 
rts  are  of  primary  importce,  omit  the  word  "  water-ways,"  dt  add 
''  &  to  use  any  springs,  streams,  water-courses  or  waters,  now 
or  hrafter  existg  on  or  under  any  pt  of  the  demised  lands,  &  to 
divert  the  same  into  any  other  pt  of  the  sd  lands  by  drifts,  or 
any  other  means,"  dt  see  Prec.  /.,  cUmse  10,  p.  824. 

m.  And  also  except  &  reservg  unto  the  lessor  all  such  Beserra- 
stone,  sand,  gravel,  &  other  bldg  or  road  materials  as  he  may  ^J^ 
require  for  use  on  his  este,  with  full  power  to  enter  upon  the  8»^ei.  &«- 
sd  lands,  &  to  dig,  search  for,  work,  quarry,  &  carry  away  the 
same. 

rv.  Pbovd  always  that  all  the  timber  &  other  trees  wch  shl  Timber 
be  felled  in  the  exercise  of  the  liberties  &  powers  hinbfe  given  ^i™*J^ 
to  the  lessees  sh]  belong  to  the  lessor.  lessor. 

V.  With  ubebty  &  poweb  for  the  lessor  for  the  pposes  afsd  Power  to 
to  use  all  rlys,  tramways,  &  roads  for  the  time  being  belonging  uwTteim- 
to  the  lessees  or  used  by  them  for  workg  the  mines  &  minis  ^^y^  *^ 
hby  demised,  or  the  other  pposes  afsd,  &  to  cross,  intersect,  & 

join  any  such  rlys,  tramways,  &  roads  with  or  to  other  rlys, 
tramways,  or  roads,  to  be  made  under  the  liberty  hby  reserved 
to  the  lessor,  &  to  extend  or  continue  any  such  rlys,  tramways, 
or  roads  as  afsd,  through  the  spoil-banks,  yards,  &  other 
premes  belonging  to,  or  occupied  by  the  lessees  in  connon  with 
the  mines  hby  demised. 

VI.  Pbovd  alwats  that  if  the  lessor  or  any  psons  authorized  Lessor  to 

•    •      • 

by  him  as  afsd,  shl  use  any  rly,  tramway,  or  road  in  common  ^^"0^ 
with  the  lessees,  under  the  reservon  hinbfe  contd,  the  lessor  tramways. 


800 


LEASES   (mining). 


liberty  to 
enter  and 
infpect 
mines  (a). 


Proviso 
that  lessor 
shall  not 
obstraet 

and  shall 
make  oom- 
penaation. 


8hl  pay  &  contribute  a  just  proportion  of  the  expse  of  keepg  the 
same  in  repair  &  workg  order,  the  amt  of  such  proportion  to  be 
settled  in  case  of  dispute  by  arbitron. 

vn.  With  liberty  &  powbb  for  the  lessor  &  his  agents,  with 
or  witht  engineers,  surveyors,  or  other  psons  at  all  reasble 
times  durg  the  term  hby  grted  to  enter  upon,  inspect,  k 
examine  the  sd  demised  mines  &  premes,  &  every  pt  thof,  for 
the  ppose  of  ascertaing  the  condon  thof,  &  the  mner  of  workg, 
carrying  on,  &  managing  the  same,  &  the  quantity  of  [coal,  or 
other]  minis  actually  got,  or  for  any  other  reasble  ppose,  &  to 
take  plans  &  measuremts  of  the  workgs  in  the  sd  mines,  &  for 
the  pposes  afsd,  to  use,  free  of  chge,  all  the  shafts,  pits, 
engines,  ropes,  tackle,  machy,  rlys,  tramways,  roads,  works,  & 
things  now  or  hraf ter  existg  on  the  sd  demised  premes,  &  to 
have  all  necy  &  reasble  assistce  of  the  miners,  workmen,  ft 
others  in  the  employmt  of  the  lessees. 

vm.  Provd  alwats  that  the  liberties  &  powers  hinbfe 
reserved  to  the  lessor  shl  be  exercised  &  used,  so  as  to  caofis 
as  little  obstron  &  hindrce  as  possible  to  the  lessees  in  the 
enjoymt  of  the  powers  &  privileges  hby  grted,  &  that  the 
lessor  shl  pay  to  the  lessees  reasble  compenson  for  all  loss  or 
damage  wch  they  may  sustain,  by  reason  or  in  consequoe  of 
such  exercise  or  use,  the  amt  thof  to  be  settled  in  case  of  diffee 
by  arbitron. 


Fixed  or 
dead  rent. 


REDDENDUM  (b). 

I.  Paying  thrfor  [unto  the  lessor]  yrly  durg  the  sd  term  hby 
grted,  &  so  in  proportion  for  any  time  less  than  a  yr,  a  fixed  or 

yrly  rent  of  £ ,  payable  half -yrly  on  the day  of 1 

&  the day  of ,  the  first  paymt  thof  to  be  made  on 

the day  of [in  respt  of  wch  rent  the  lessees  may 

work  &  get  durg  the  half-yr  for  wch  each  such  half -yrly  paymt 
is  made  so  much as  at  the  rates  hinafter  mentd  wd  pro- 
duce a  galeage  [footage]  rent  of  £ ^]. 


(a)  Compare  the  ooyenant  as  to  this^  infra,  p.  815. 
(h)  See  p.  676,  note  (c)  and  p.  677,  note  (/). 
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n.  And  also  a  yrly  surface-rent  of  £ for  every  acre,  &  Surface 

BO  in  propon  for  any  less  quantity  than  an  acre  of  the  sd  lands 
wch  shl  be  taken  or  used  by  the  lessees,  for  any  of  the  works, 
operons,  or  other  pposes  afsd,  every  such  surface-rent  to  be 
payable  by  eql  half-yrly  paymts  on  the  half-yrly  days  afsd  in 
every  yr  after  the  same  shl  become  payable,  &  the  first  of 
such  paymts  to  be  made  on  such  one  of  the  same  half-yrly 
days  as  shl  happen  next  after  the  same  shl  have  become 
payable. 

III.  And  also  a  galeage-rent  or  royalty,  to  be  pd  on  the  days  Royalty  or 

hinbfe  mentd,  of for  every  customary  ton  (reckong  f^t^ 

lbs.  to  the  ton)  of got  or  raised  from  or  out  of  the  sd 

demised &  premes  [in  excess  of tons  (c)],  durg  the 

half-yr  immedly  precedg  each  such  paymt. 

IV.  And  also  the  galeage-rents  or  royalties  foUg  to  be  pd  on  Different 

the  days  afsd,  namely  a  galeage-rent  or  royalty  of for  Jo?  dif^ 

every  ton  (reckong  2240  lbs.  to  the  ton) ,  of  coal  got  or  raised  *•""** 
from  or  out  of  the seam,  <fe  a  galeage-rent  or  royalty 

of for  every  ton  of  2240  lbs.  got  or  raised  from  or  out 

of  the seam  durg  the  half-yr  immedly  precedg  each  such 

paymt. 

V.  And  also  the  galeage-rents  or  royalties  follg  to  be  pd  on  Different 

the  days  afsd,  namely,  A  galeage-rent  or  royalty  of for  J^J  i^^ 

every lbs.  of  coal  got  or  raised  from  or  out  of  the  demised  "»<*  "»*u 

premes,  except  small  coal  wch  will  pass  through  a  screen 

with  meshes inches  square,  or,  "the  bars  of  wch  are 

[one]  inch  apart;"   And  a  galeage-rent  or  royalty  of 

for  every lbs.  of  such  small  coal  as  afsd ;  And  a  further 

galeage-rent  or  royalty  of  for  every lbs.  of  coal, 

not  being  small  coal,  impperly  sold,  used,  or  consumed  under 
the  denominon  of  small  coal,  such  last-mentd  galeage-rent  or 
royalty  to  be  in  addon  to  the  galeage-rent  or  royalty  first 
hinbfe  mentd. 

VI.  And  also  the  royalties  follg,  to  be  pd  on  the  days  afsd,  Boyaitiee 

namely,  At  all  times  durg  the  sd  term  a  royalty  of for  IJSwrdhig 

every lbs.  of  coal  got  or  raised  from  or  out  of  the  demised  ^  market 

premes ;  And  also  if  &  whenever  the  price  of  coal  at  the  pit's 


(c)  That  is,  the  qtiazitity  of  tons  the  royalties  on  which  wiU  amonnt  to 
the  fixed  rent. 
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month  shl  exceed  the  price  of shillgB  per  ton,  then  an 

addonal  royalty  of pence  for  every lbs,  of  coal  so  got 

or  raised  for  every  shillg  or  fraction  of  a  shillg  by  wch  sneh 

price  shl  exceed shillgs  per  ton. 

Pootnge  vn.  And  also  a  rent  of  M payable  half-yrly  <mi  the  days 

'^  af sd  for  every  acre  being  one  foot  in  thickness,  &  so  in  propon 

for  any  less  quantity  than  an  acre,  &  for  any  greater  or  Isss 
thickness  than  a  foot,  of  all  coal  wch  shl  have  been  raised  or 

got  out  of  the seam  in  the  half-yr  immedly  precedg  each 

such  paymt. 

Way-leave       vin.  And  ixso  a  way-loavo  rent  of for  every  oustomaiy 

"~*(*^-      ton  (reckong  2240  lbs.  to  the  ton)  of &  other  minis  raised 

or  obtained  from  any  lands  not  comprised  in  this  psnt  lease, 

or,  "  the  adjoing  mines  known  as & as  the  same  are 

now  held  by  the  lessees,"  &  brought  through,  over,  or  upon 
the  mines  &  premes  hby  demised,  &  the  worlqgps  thof  under  the 
liberty  hinbf e  grted  in  that  behalf,  such  way-leave  rent  to  be 

payable  half-yrly  on  the  days  afsd  for  &  in  respt  (d  all k 

other  minis  wch  may  be  brought  through,  over,  or  upon  the 
mines  &  premes  hby  demised,  or  the  workgs  th<^,  as  afsd, 
durg  the  half-yr  immedly  precedg  each  such  paymt. 

Spoil-bank       IX.  And  ALSO  a  rent  of  £ ,  in  addon  to  the  sd  way-leave 

'^^  rent,  for  every  customary  ton  (reckong  as  afsd)  of  epoil  or 

rubbish  produced  in  workg &  other  minis  raised  or  obtd 

from  any  lands  not  comprd  in  this  psnt  lease,  or  as  inUut 
fomty  &  deposited  on  the  lands  comprd  in  this  psnt  leiuM 
under  the  liberty  hinbfe  grted,  such  last-mentd  rent  to  be 
payable  half-yrly  on  the  days  afsd  for  or  in  respt  of  all  spoil 
or  rubbish  deposited  as  afsd  durg  the  half-yr  immedly  precedg 
each  such  paymt. 
The  tame,        X.  Pbovd  ALWAYS  that  If  the  spoil  or  rubbish  produced  in 

another       i^rorkg &  other  minis  from be  deposited  on  the  lands 

hby  demised  under  the  Uberty  hinbfe  grted,  a  rent  of for 

every  customary  ton  (reckong  as  afsd)  of  all &  other 

minis  worked  as  last  afsd,  shl  be  pd  in  addon  to  the  ad  way- 
leave  rent,  such  rent  to  be  payable  half-yrly  on  the  days  abd 

for  or  in  respt  of  all &  other  minis  worked  as  afsd  durg 

the  half-yr  immedly  precedg  each  such  paymt« 

(a)  See  Morgan  ▼.  Davey,  1  Cab.  &  £11. 114^ 
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XI.   BBNDBBa  &  DELIVBRO   OB    the   sd    premes    darg   the   Sd  Render  in 

term  unto  the  lessor  for  his  own  use  one  eql pt  of  all  money  at 

[copper,  copper  ore,  lead,  lead  ore,  tin,  tin  ore,  &  all  other  Iomoi'b 
metals,  ores,  &  metallic  minis]  raised  or  got  durg  the  sd  term  respect^f 
from  the  sd  lands  and  premes  by  virtue  of  these  psnts  after  ™?*jjjj? 
the  same  shl  have  been  dressed,  made  merchantable,  [&  fit  for 
smeltg  &  refing],  clear  of  all  expses  attendg  the  raisg,  gettg, 
makg  merchantable,  &  weighg  the  same  [Ob  at  the  option  of 
the  lessor,  fating  in  lieu  of  the  sd  reserved  pts  of  the  sd  [ores, 

metals,  or  minis,]  one  eql pt  of  all  moy  arisg  from  the 

sale  of  all  such  [ores,  metals,  &  minis,]  as  afsd,  after  deductg 
cost  of  carriage  to  the  place  of  sale,  such  cost  not  to  exceed 

per  ton  of  lbs.  [for  copper  &  copper  ore, per 

ton  for  lead  &  lead  ore,  & per  ton  for  tin  and  tin  ore, 

&c.]  but  witht  any  other  dedoil,  the  respive  royalties  reserved 
in  moy  as  last  afsd  to  become  due  &  payable  as  soon  as  the 
price  of  the  sd  [ores,  metals,  or  minis,]  in  respt  whof  the 
same  shl  be  payable,  shl  be  reced  by  the  lessees,  but  in  case 

the  same  shl  not  be  reced  by  them  within calr  months 

from  the  sale,  then  at  the  expiron  of  such calr  months] 

the  sd  respive  pts  [or  royalties  hinbfe  reserved]  to  be  rendered 

[&  delivered]  half-yrly  on  the  day  of  ,  &  the  -— ^ 

day  of in  every  yr  durg  the  sd  term  or  oftener,  if  and  so 

often  as  any  such  [ores,  metals,  &  minis,]  as  afsd  shl  have 
been  raised  or  got  &  made  merchantable. 

xn.  Pbovd  always  that  the  lessees  may,  in  every  half-yr  of  Proviao 
the  Bd  term,  get  &  raise  out  of  the  sd  demised  mines  &  premes,  ^.Z^ty 
witht  paying  any  royalty,  or,  "  galeage,"  or,  "  footage  rent  '*  [so  ^  «ot 
mnch  coal  as  at  the  afsd  royalty,  or,  "  galeage,"  or,  ''  footage  paying 

rent,"  wd  yield  a  rent  of  £ for  such  half-yr,  &  also]  so  J^^*^^ 

much  coal  as  may  be  actually  consumed  in  the  engines  or 
furnaces  for  the  time  being  employed  or  orwise  consumed  in 
workg  the  same  mines  &  premes,  or  supplied  witht  chge  to  the 
manager,  colliers,  or  labourers  employed  thron,  when  other 
mines  are  worked  by  instroke  through  the  demised  minee^  say, 
*'  engines  or  furnaces  for  the  time  being  exclusively  employed 
or  orwise  consumed  exclusively  in  the  workg  of  the  demised 
mines  &  premes,"  dt  add  ''  But  if  any  such  engine  or  furnace 
shl  be  employed,  or  if  the  sd  coal  shl  be  consumed  ptly  in  the 
workg  of  the  demised  mines  &  premes,  &  ptly  in  the  workg  of 

8  F  2 
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other  mines,  such  a  proportionate  quantity  only  of  such  coal 
as  shI  be  consumed  in  respt  of  coal  raised  from  the  demised 
mines  shl  be  free  from  royalty,  or,  'galeage/  or,  'footage 
rent.'  "    And  see  Prec.  L,  clause  16,  p.  825. 

zm.  Pboyd  always  that  for  the  ppose  of  ascertaing  the  amt 
of  footage  rents  payable  under  the  reservon  hinbfe  contd,  coal 
wch  shl  be  left  for  pillars,  supports,  barriers,  or  bulwarks  [or 
wch  shl  be  found  unworkable],  shl  not  be  taken  into  acct,  & 
that  the  acreage  shl  be  measured  along  the  inelinon  of  the  seams 
of  coal,  &  that  the  thickness  shl  be  measured  perpendicular 
thto,  so  as  to  obtain  the  true  contents  of  the  coal  raised  or  got 

XIV.  Proyd  always  that  the  surface  rent  payable  as  a£ad  shl 
be  in  addon  to  &  not  in  lieu  of  any  compenson  wch  may  be 
required  by  &  shl  be  reasbly  due  to  any  tenant  of  the  lands 
in  respt  of  wch  the  same  surface  rent  shl  be  payable  for  any 
damage  or  loss  occasd  to  such  tenant  by  the  takg  or  usiiig 
such  lands  by  the  lessees. 

ZY.  Pboyd  always  that  if  at  any  time  durg  the  sd  term  the 
lessees  shl  be  wholly  prevented  from  workg  the  mines  hbj 
demised  by  fire  &  water,  [arisg  from  unavoidable  accident  J  i 
if  &  so  long  as  in  such  case  they  shl  use  their  best  endeavours 
to  restore  the  sd  mines  to  a  condon  fit  for  workg,  &  to  resnme 
Sc  continue  the  pper  workg  thof ,  the  sd  yrly  fixed  or  Tninimnni 

rent  of  £ shl  cease  to  be  payable  durg  such  time  as  such 

impediment  to  the  workg  of  the  sd  mines  shl  continue. 

xvi.  Pboyd  always  that  if  at  any  time  durg  the  sd  term  it 
shl  become  impossible,  owing  to  any  strike  (a)  or  combinon  of 
workmen,  or  owing  to  any  lock-out  of  workmen,  made  with 
the  approval  of  a  majority  for  the  time  being  of  the  members 

of  the  [coalowners'  associon],  to  raise  or  get  a  suffk 

quantity  of  [coal]  from  the  sd  premes  to  continue  the  pper 
workg  of  the  mines  hby  demised,  then  &  in  such  case  &  so 
long  as  such  impossibility  shl  continue,  such  pt  only  of  the  sd 

fixed  or  dead  rent  of  £ shl  be  payable  as  wd  be  payable  as 

a  galeage  [footage]  rent,  after  the  rate  afsd,  in  respt  of  the 
[coal]  actually  raised  or  got  out  of  the  premes  [other  than  coal 
consumed  in  the  engines  or  furnaces  for  the  time  being  thron 
or  supplied  witht  chge  as  afsd]. 


(a)  As  to  strikes,  see  StepheM  y.  Harrii,  56  L.  J.,  Q.  B.  516. 
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xvn.  Provd  always  that,  if  in  any  yr  of  the  sd  term  the  Average 
lessees  shl  not  get  &  raise  from  the  sd  demised  mines  &  premes      ^^^  ^' 
such  a  quantity  of  [coal]  as  at  the  rates  afsd  wd  produce  for 
that  yr  galeage  [footage]  rents  or  royalties  equivalent  to  the 

fixed  or  minimum  rent  payable  for  that  yr,  or,  " tons  of 

,"  then  &  in  every  such  case  the  lessees  may,  in  the  next 

succeedg  yr,  [one  or  more  of  the  next succeedg  yrs]  of  the 

sd  term,  but  not  aftwds  (c),  get  &  raise  from  &  out  of  the  sd 
mines  &  premes  such  a  quantity  of  [coal]  as  shl  be  required 
to  make  up  the  deficiency  in  such  previous  yr  witht  paying 
any  rent  or  royalty  for  the  same  other  than  the  sd  fixed  or 
minimum  rent. 


LESSEES'  COVENANTS. 

I.  That  the  lessees  will  durg  the  sd  term  pay,  render,  or  To  pay 
deliver  the  sevl  rents,  royalties,  dues,  &  reservons  hinbfe  '®°*"' 
reserved  or  made  payable  on  or  at  the  days  or  times,  &  in  the 
mner  hinbfe  appted  for  the  paymt,  render  or  delivery  thof 
resply,  clear  of  all  dedons  whatsr  (except  landlord's  ppty  tax). 

n.  And  will,  as  in  form  iv.,  p.  679,  imposed  upon  or  in  To  pay 
respt  of  [the  sd  demised  mines  &  premes  or  (d)]  the  coal,  ores,  J^^*° 
metals,  or  minis  got  thfrom,  or  the  proceeds  of  the  sale  thof, 
or  the  rents,  royalties,  or  reservons  hby  reserved  or  made 
payable  [or  any  land  entered  upon,  or  bldg,  eron,  or  work 
erected  or  made  under  or  by  virtue  of  these  psnts],  or  on  the 
owners  or  occupiers  in  respt  thof,  the  landlord's  ppty  tax 
only  excepted. 

m.  And  that  in  case  the  lessees  shl  at  any  time  or  times  To  pay 
durg  the  sd  term  occupy  or  use  any  of  the  lands  afsd  for  the  ^^m  to 
ppose  of  the  sd  mines  or  works  under  the  liberty  in  that  behalf  tenants  for 
hby  grted,  or  shl,  in  the  exercise  of  any  liberty  or  privilege  damage. 

(6)  As  to  the  importance  of  this  clause^  see  BUKop  v.  Ooodwin,  14  M.  &  W. 
260. 

(c)  In  some  districts  this  is  not  restricted  to  a  limited  number  of  years. 

(d)  VHiere  a  licence  only  to  get  minerals  is  granted,  omit  the  words  here 

bracketed,  and  sabetitate  the  words  '^  by  virtue  of  the  licences  hinbfe 

contd  "  for  the  word  "  thfrom." 
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hby  grted,  injure  or  damage  any  of  the  lands  afsd,  or  any 
bldgs,  erons,  or  crops  thron,  or  the  preparons  for  such  crops, 
then  &  in  every  such  case  the  lessees  will  pay  to  the  tenauts 
&  occupiers  of  the  lands  so  occupied,  used,  or  injured  as  a&d, 
pper  compenson  for  or  in  respt  of  such  occupon,  use,  or  injury, 
such  compenson  to  be  determined  in  case  of  diffce  by  arbitrou, 
&  will  indenmify  the  lessor  from  all  actions,  pcdgs,  claims,  & 
demands  on  the  pt  of  such  tenants  or  occupiers  or  any  other 
psons  in  respt  of  such  occupon,  use,  or  injury. 

lY.  And  will  in  addon  to  the  compenson  payable  to  the 
tenants  or  occupiers  of  the  lands  so  occupied,  used  or  injured 
as  afsd,  pay  to  the  lessor  at  the  expiron  or  sooner  determinon 
of  the  sd  term,  compenson  for  all  permanent  damage  done  to 
such  lands. 

y.  And  will  not  at  any  time  durg  the  sd  term  ent^  upon 
any  of  the  lands  afsd  for  the  ppose  of  commencg  any  new  open- 
ings or  other  works,  or  fellg  any  timber  or  trees,  or  any  other 
ppose,  witht  givg  to  the  lessor  or  his  agent  one  week's 
previous  notice  in  writg,  specifying  the  land  so  intd  to  be 
entered  upon  &  the  object  of  enterg  upon  the  same. 

VI.  And  will  at  aU  times  durg  the  sd  term  unless  pre- 
vented by  [fire  or  water  arisg  from]  unavoidable  accident  [or 
by  strikes  or  combinons  of  workmen  or  owing  to  any  lock-out 
of  workmen  made  with  the  approval  of  the  majority  for  the 

time  being  of  the  members  of  the [coal  owners'  associon]] 

effectually  &  vigorously  work,  develop,  &  carry  on  the  sd 
mines,  &  will  at  all  times,  unless  prevented  as  afsd,  keep  a 

sufft  no.  of  [at  least ]  able  miners  constantly  employed  for 

such  ppose. 

VII.  And  will  throughout  the  sd  term  in  the  best  &  most 
effectual  mner  that  can  be  devised  &  with  a  sufft  no.  of  able 
workg  miners  &  labourers  &  witht  intermission,  except  when 
prevented  by  unavoidable  accident  or  impediment  or  durg  the 
exon  of  repairs  [or  by  strikes,  &c.,  as  in  last  form],  explore, 
search  for,  drain,  &  work  the  sd  mines  &  minis  hby  demised, 
And  for  such  pposes  will  make,  erect,  &  maintain  in  a  pper 
course  of  workg  &  state  of  repair,  sufft  shafts,  adits,  levels, 


(a)  See   Wheatley  y.   TTMiminsfer  Bryimho  Coal  Co,,  9  Eq.  588.    Soch  a 
ooyenant  cannot  safely  be  relied  npon  to  take  the  place  of  a  fixed  rent. 
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outlets  (fc),  bldgs,  engines,  machy,  &  apparatus,  And  will  drive 
in  a  pper  &  workmanlike  mner  all  levels  of  every  description, 
within  the  limits  afsd,  on  the  course  of  the  seams  [lodes]  in 
or  under  the  sd  lands,  &  orwise  carry  out  &  exercise  the 
liberties  &  powers  hby  grted  accdg  to  the  best  &  most  approved 
modes  &  course  of  workg,  And  will  pperly  &  sufiftly  &  in  due 
course  of  ming  operons  work  all  seams  [lodes]  wch  now  are 
or  hrafter  durg  the  continuce  of  this  lease  may  be  discovered 
within  the  lands  afsd,  &  wch  can  be  worked  so  as  to  re* 
munerate  the  outlay  thron,  &  for  the  ppose  of  ascertaing 
what  seams  [lodes]  can  be  worked  with  a  remunerative  result 
will  give  to  every  seam  [lode]  wch  promises  such  a  result  a 
pper  &  sufft  trial  when  in  the  regular  course  of  workg  the  same 
can  be  reached.  And  will  at  all  times  actively  prosecute  & 
carry  on  the  workgs  upon  each  seam  [lode]  wch  shl  have  been 
begun  to  be  worked  (except  such  as  shl  upon  trial  have  been 
found  incapable  of  being  worked  with  a  remunerative  result) 
until  the  same  shl  be  wrought  &  driven  through  to  the  extent 
of  the  ground  comprd  within  the  limits  afsd,  And,  in  case  of 
any  dispute  or  diffce  arisg  as  to  the  propriety  or  sufficiency 
of  the  trial  of  any  seam  [lode]  or  the  probability  of  workg 
the  same  with  a  remunerative  result  or  the  sufficiency  of 
the  no.  of  men  employed  upon  any  seam  [lode]  or  work  or 
the  sufficiency  or  efficiency  in  other  respts  of  the  workg  or 
in  anywise  in  relon  thto,  the  mre  in  diffce  shl  be  refd  to 
arbitron. 

vni.  And  will  not  at  any  time  durg  the  sd  term,  unless  Not  to  dia- 
prevented,  &c.,  as  in  form  vi.  or  vn.,  discontinue  the  effectual  co"^® 

workg  of  the  sd  mines  or  any  of  them  for  the  space  of 

weeks  in  the  whole  in  any  one  yr  or  for  any  consecutive 
period  exceedg weeks. 

IX.  And  will  durg  each  half-yr  endg  on  the day  of  To  get 

& day  of  of  the  sd  term  or  until  the  whole  ^^^ 

of  the  sd  seam  of  coal  [mines  &  minis  hby  demised]  shl  have  prodnoe 
been  worked  out  [unless  prevented,  &c.,  as  in  form  vi.  or  vn.  JJJJ^' 
get  such  a  quantity  of  [coal]  from  the  sd  mines,  as,  accdg  to 
the  galeage  [footage]  rent  or  royalty  hinbfe  reserved,  will 
produce  a  clear  half-yrly  rent  of  £ ,  the  minimum  rent, 

(()  As  to  coal  mines,  see  50  &  51  Yict.  c.  58,  ss.  16, 17, 18. 
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To  carry  x.  And  fubther  (&  BO  that  this  covt  shl  not  be  deemed  in 

worksT^^     A^y  ^^7  to  restrict  or  limit  the  genl  covta  hinbfe  contd  respig 

the  workg  of  the  sd  mines)  will  forthwith  commence  &  carry 

on  the  followg  works  &  operons  with  the  object  of  efficiently  & 

vigorously  explorg  &  workg  the seam  [lode]  (that  is  to  say) 

the level  [adit]  shl  be  driven  eastward  at  the  rate  of 

fathoms  at  the  least  in  every  yr  by able  miners  at  the 

least,  or  such  greater  no.  as  may  be  requisite,  until  the  same 
shl  be  wrought  or  driven  through  the  ground  compd  in  the 
limits  afsd,  &  that  such  other  drivages  &  works  in  addon  to 
those  hinbfe  specially  mentd,  shl  be  from  time  to  time  carried 
on  as  shl  be  necy  or  pper  for  efficiently  developg  &  workg  the 

seam  [lode].    And  see  Prec  /.,  clatise  28,  p.  826. 

To  work  XI.  And  will  at  all  times  durg  the  sd  term  search  for,  win, 

^^y.  work,  &  develop  the  mines  [seams  of  coal],  &  premes  hby 
demised  in  a  pper,  skilful,  &  effectual  mner,  &  accdg  to  the 
best  &  most  approved  practice  of  searchg  for,  winng,  workg, 
&  developg  similar  mines  &  minis  [whether  the  same  be] 
adopted  or  in  use  in  the  district  [or  not]  [&  in  complice  with 
the  provons  of  the  Goal  Mines  Begulon  Act,  1887],  &  with  as 
little  damage  as  possible  to  the  surface  of  the  sd  lands,  &  to 
the  messes  &  bldgs,  &  other  erons,  &  the  timber  &  crops 
thron  [&  also  with  as  little  damage  &  interferce  as  possible 
to  &  with  the  workg  of  the  other  mines  &  minis  [seams  of  coal] 
lying  &  being  under  the  lands  afsd,  but  not  comprd  in  this 
demise],  &  so  as  to  work  &  raise  the  largest  possible  quantity 
of  [coal]  witht  causg  any  damage  or  injury  to  the  mines 
[seams  of  coal]  hby  demised. 
Not  to  xn.  And  will  not  at  any  time  commit  or  suffer  within  the 

^es.  mines  &  premes  hby  demised  [or  in  any  other  mines  con- 
nected or  worked  thrwith]  any  wilful  or  negligent  act  whby 
the  mines  hby  demised  [or  any  other  mines  or  minis  lying  & 
being  under  the  lands  afsd,  but  not  comprd  in  this  demise], 
may  be  damaged  by  or  overchgd  with  water  or  foul  air,  or 
whby  the  workg  of  any  such  mines  or  minis  may  be  impeded 
or  prevented,  [or  wch  may  occasion  or  bring  any  creep,  crash, 
or  thrust  upon  the  levels,  air-courses,  water-courses,  or  works 
of  the  sd  mines,  or  any  pt  thof]. 
To  protect  xm.  And  WILL  at  all  times  employ  all  reasble  care  &  diligce 
^^mch-™  to  protect  the  mines  &  minis  hby  demised  [&  all  other  mines 

ment. 
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&  minis,  or  ''  Beams  of  coal,"  lying  &  being  under  the  lands 
afsd,  but  not  comprd  in  this  demise]  from  being  injured, 
encroached  or  trespassed  upon,  or  surreptitiously  worked,  & 
in  the  event  of  any  such  injury,  encroachment,  trespass,  or 
surreptitious  workg,  will  take  such  measurements  as  will  show 
the  extent  of  the  same  &  enable  the  lessor  to  recover  compenson 
for  any  loss  occasd  thby. 

xiY.  And  will  at  all  times  durg  the  sd  term  keep  in  good  &  To  keep 
pper  repair,  order,  &  condon  all  the  levels,  adits,  drifts,  shafts,  Jl^ur^^nd 
pillars,  bulwarks,  pits,  engines,  machy,  pumps,  water-courses,  deliver  up 
air-courses,  bldgs,  sheds,  workshops,  erons,  rlys,  tramways,  term. 
roads,  &  other  works  &  convenices  belonging  to  the  sd  mines 
hby  demised  or  used  in  connon  thrwith,  except  any  works 
or  things  wch  may  become  unnecy  for  the  further  workg  of 
the  sd  mines  [&  wch  may  not  be  necy  or  useful  for  the 
workg  of  other  mines  &  minis  lying  &  being  under  the  lands 
afsd,  but  not  comprd  in  this  demise],  &  the  same,  in  such 
good  &  pper  repair,  order,  &  condon,  will  deliver  up  to  the 
lessor,  at  the  end  or  sooner  determinon  of  the  sd  term  [or  at 
the  time  when  the  same  shl  become  unnecy  for  the  workg  of 
the  sd  mines  hby  demised]  (a). 

XV.  And  that  in  case  the  lessor,  or  his  agent,  shl  at  any  That  the 
time  durg  the  sd  term  give  or  leave  on  the  sd  demised  premes  J^^^^ 
a  notice  in  writg  to  the  lessees,  to  exte  or  do  any  such  repairs  default  of 
or  works  as  ought  to  be  exted  or  done  by  vurtue  of  the  covts 
hinbfe  contd,  &  the  lessees  shl  neglect  or  omit  to  exte  &  do 

the  same  within  the  period  of  three  calr  months  from  the  date 
of  such  notice,  the  lessor  shl  be  at  liberty  to  enter  upon  the 
mines  &  works  hby  demised,  &  to  exte  &  do  the  necy  repairs 
ic  works,  &  the  lessees  shl  repay  the  expses  of  such  repairs 
to  the  lessor,  on  demand,  &  in  default  of  paymt  the  amt  so 
expended  shl  be  recoverable  by  distress  (b)  or  orwise,  in  like 
mner  as  if  the  same  had  formed  pt  of  the  rents  hby  reserved. 

XVI.  And  will  at  all  times  durg  the  sd  term,  at  their  own  To  fence 
expse,  make  &  maintain  sufft  fences  for  the  proton  of  man  &  ^* 
beast  round  every  pit  shaft  &  open  pt  of  any  adit  or  other 

(a)  See  also  p.  817>  form  l. 

(b)  See  p.  744,  note. 

(e)  See  as  to  quarries,  50  &  61  Vict.  o.  19  ;  and  as  to  coal  mines,  60  &  61 
Vict.  c.  68,  88.  37,  49  (rules  6—18)  ;  and  as  to  other  mines,  35  &  36  Vict  c. 
77,  s.  23  (rules  6,  7). 
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To  f  enoe 
pita  and 
nilwajB, 
&c  (a). 


To  fill  in 
or  fence 
naelees 
Ahafte  (o). 


Not  to 
make  iin< 


ahafteand 
to  Beeore 
shafts  (c). 


work  already  sunk  or  dug,  or  wch  hrafter  Bhl  be  sunk  or  dog, 
within  the  limits  afsd. 

rvn.  And  will,  from  time  to  time,  &  at  all  times  dnrg  the 
term  hby  grted,  pperly  &  securely  fence  off,  &  keep  fenced 
off  from  the  adjoing  leinds  by  means  of  a  substantial  stone 

wall  [post  &  rail  fence]  at  least feet  in  height,  or  some 

other  sufit  fence,  all  the  pits,  shafts,  rlys,  tramways,  &  works 
of  the  lessees,  used  in  common  with  the  mines  hby  demised : 
[And  whenever  any  such  rlys  or  tramways  shl  be  made  through 
existg  hedges,  banks,  walls,  or  fences,  will  make  &  maiatain 
pper  gates  across  the  rly  or  tramway  at  such  openings :  Amy 
WILL  at  the  expiron,  or  sooner  determinon  of  the  sd  term,  at 
the  option  of  the  lessor,  eir  leave  such  gates  in  good  repair 
&  Condon,  or  block  up  the  openings  so  made  with  a  pper  hedge, 
bank,  wall,  or  fence,  so  as  to  correspond  with  the  adjoing 
hedge,  bank,  wall,  or  fence  (&).] 

xvin.  And  will,  whenever  any  pit  or  shaft  shl  become 
unnecy  or  useless,  eir  fiU  up  the  same  with  earth  or  rubbifih, 

or  surround  the  same  with  a  good  &  substantial  wall  of 

inch  brickwork  or  masonry,  at  least  six  feet  in  height,  or  cover 
the  same  with  a  good  &  substantial  arch,  constructed  to  the 
satisfon  of  the  lessor  or  his  agent,  unless  he  shl  signify  his 
desire  that  the  same  shl  be  left  open,  in  wch  case  the  same  shl 
be  left  open  accdly,  togr  with  all  air-courses,  water-courses, 
passages  &  other  works  &  convenices  belongg  thto  in  good  & 
serviceable  condon. 

XIX.  And  will  not  open  or  make  any  unnecy  adits,  pits,  or 
shafts  on  the  sd  lands,  &  will  durg  the  sd  term  well  &  suffUy 
bind,  support,  maintain  &  secure  with  timber  or  other  good  & 
sufft  materials  all  shafts,  tunnels,  adits,  drifts,  &  workgs  that 
may  be  made  or  used  in  the  sd  lands,  &  the  same  so  bound, 
supported,  or  seed  at  the  end  or  sooner  determinon  of  the  sd 
term  will  quietly  yield  up  to  the  lessor. 


(a)  See  as  to  quajries,  50  &  51  Vict.  c.  19 ;  and  as  to  ooal  mines,  50  &  51 
Vict.  c.  58.  Bs.  37,  49  (rules  6 — 18) ;  and  as  to  other  mines,  35  Jb  36  Vict- 
c.  77,  B.  23  (roles  6,  7). 

(6)  The  words  between  brackets  wiU  be  omitted  when  the  railway  itself 
is  to  be  fenced. 

(e)  See  as  to  coal  mines,  50  &  51  Vict.  c.  58,  s.  17 ;  and  as  to  other  mines 
35  &  36  Vict.  c.  77,  s.  23  (rule  8). 
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XX.  And  will  not  interrupt  or  interfere  with  any  existg  road,  Not  to 
rly,  tramway  or  other  oommunicon,  or  with  the  natural  course  ^^y^g 
of  any  stream  or  water-course  save  as  hby  expressly  authorised :  or  atimiDB. 
And  will  not  throw  any  spoil,  rubbish,  or  refuse  into  any 
stream  flowg  through  the  lands  af sd. 

XXI.  And  will  forthwith  or  as  soon  as  required  by  the  lessor  To  make 
or  his  agent  [upon  or  within  a  suitable  pee  or  pees  of  land  to  fo™^^- 
be  from  time  to  time,  as  occasion  shl  require,  set  apt  &  appro-  iog  mineral 
priated  for  this  ppose  by  the  lessor  or  his  agent],  dig  & 
construct  for  the  interception,  reception,  &  purifying  &  cleansg 

of  the  mini  water  comg  from  the  dressg-floors,  or  any  of  them, 
bfe  such  water  shl  fall  or  be  permitted  to  flow  (directly  or 

indirectly)  into  the  river or  other  natural  channels  of 

drainage,  a  suJBft  no.  of  pits  of  sufft  dimensions,  &  of  such 
constron  in  all  respts,  as  shl  be  pperly  adapted  for  purifying  & 
deasng  the  sd  mini  water,  &  in  case  of  any  further  measures 
being  required  for  that  ppose  will  take  &  carry  out  such 
further  &  other  necy  &  reasble  measures  as  may  be  required 
for  the  efficient  purificon  &  cleansg  of  the  sd  mini  water  bfe 
the  same  is  permitted  to  flow  into  the  sd  river  or  other  natural 
channels  of  drainage,  the  no.  &  dimensions  of  such  pits,  &  the 
choice  in  other  respts  of  the  pper  means  for  that  ppose,  &  any 
incidental  question  in  relon  thto,  in  case  of  dispute,  to  be 
settled  by  arbitron. 

xxn.  And  will  return  all  water  wch  shl  have  been  taken  or  To  ntum 

intercepted  from  the  river for  workg  the  water  or  pumpg  JJJJSi  tnm 

wheels,  or  for  any  of  the  other  ppoees  of  the  sd  mines  &  riTor. 
works,  to  the  same  river,  or  deliver  the  same  for  the  use  of 
the  lessor  or  the  lessees  of  other  mines  belongg  to  him,  at 
such  point  or  points  on  the  lands  afsd,  &  at  such  level  as  may 
be  reasbly  prescribed  in  that  behalf  by  the  lessor  or  his  agent. 

xxm.  And  will  not  do  or  sujffer  any  act  or  thing  whby  any  Not  to 
stream,  spring,  or  other  water  wch  shl  or  may  be  used  for  J^^jJ^**^ 
workg  any  mill  or  machine  shl  or  may  be  in  any  mner  lessened  for  mills. 
or  injuriously  affected. 

XXIV.  And  will  erect  &  keep  pper  gates  &  fences  for  protectg  To  prerent 
the  tenants  &  occupiers  for  the  time  being  of  the  sd  lands  from  ^^w^^^-"^ 
any  trespass  on  the  pt  of  the  workmen  &  other  psons  employed  men. 
in  the  sd  mines :  And  will  take  such  reasble  means  for  stoppg 
any  such  trespass  as  may  be  required  by  the  lessor  or  his 
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agent,  &  (if  bo  required)  will  dischge  from  their  employmt  any 

workman  or  pson  commitg  such  trespass. 
To  preTent       XXV.  And  WILL  dischge  any  workman  or  other  pson  employed 
p<»ching.     ^  ^j^^  gj  mines  who  shl  [keep  a  dog,  or]  poach,  disturb,  take, 

or  kill  the  game  or  rabbits  (a)  on  any  land  belongg  to  the 
lessor. 
Not  to  xxvi.  And  will  not  at  any  time  do  or  permit  any  damage  or 

buUdiags^    injury  to  any  house,  bldg,  or  other  eron,  or  garden  now  existg, 
^^  [or  any  bldg  hrafter  erected  for  agricultural  pposes,  or  with 

the  consent  of  the  lessees  (i),]  on  the  land  afsd  [or  any  reser- 
voir on  the  sd  lands],  or  do  or  su£Eer  any  act  or  thing  whatever 
wch  may  in  any  wise  tend  to  the  injury  or  prejudice  of  the 
owner,  tenant  or  occupier  thof :  And  (in  order  effectually  to 
avoid  such  damage  or  injury)  will  not  allow  any  workgs  to  be 

carried  within feet  of  the  surface  under  any  such  house, 

bldg,  eron,  garden  [or  reservoir],  as  afsd,  nor  within  a  lateral 

distance  of feet  thfrom  on  any  side  thof :   And  if  any 

damage  or  injury  shl  be  occasioned  to  any  house,  bldg,  eron, 
garden  [or  reservoir],  by  any  breach  of  this  covt,  then  &  in 
such  case  will  pay  to  the  lessor  &  his  tenants  full  compenson 
for  such  damage  or  injury  [&  for  all  consequential  damage 
caused  by  the  escape  of  the  water  from  any  such  reservoir], 
the  amt  of  such  compenson  in  case  of  diffce  to  be  settled 
by  arbitron :  And  will  keep  the  lessor  indemnified  agst  all 
actions,  pcdgs,  claims,  &  demands  in  respt  of  any  damage  or 
injury. 

To  work  at       xxvH.  And  WILL  uot  work  any  ground  beneath  the  river 

depth*"*^     within  a  distce  of yards  from  the  bed  thof,  nor  beneath 

beneath       the  lands  coloured in  the  sd  plan  within  a  distce  of 

nyer,    c    y^j.^^  from  the  surface. 

Not  to  xxvin.  And  will  not  place  or  allow  any  spoil  banks  or  other 

ba^a'nalir  rubbish  or  refuse  to  be  deposited  or  laid,  or  any  dressg-floors 

houses.  to  be  made,  except  at  a  reasble  &  sufft  distce  from  any  house 

or  garden. 

To  leave  XXIX.  And  WILL  not  work  any  of  the  sd  mines  or  minis  lying 

boundM7*   within  the  distce  of  fathoms  measured  inwards  in  a 

of  land.  horizontal  straight  line  from  the  limits  of  the  lands  afsd,  to 


(a)  See  the  Ground  Game  Act«  18S0,  if  the  land  is  demised. 
(6)  See  p.  795,  note. 
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the  intent  that  the  sd  mines  &  minis  lying  within  the  distee 
afsd  shl  be  left  as  barriers  &  wholly  undisturbed  by  any 
mining  operons. 

XXX.  And  will  not  cover  with  ores  or  rubbish  or  orwise  To  preserve 
waste  any  meat  earth,  mould,  or  soil  within  the  lands  afsd,  '^^^ 
but  will  as  far  as  circes  will  admit  preserve  &  lay  aside  the 

same  in  heaps  on  some  convenient  pt  of  such  lands  for  the  use 
of  the  lessor  or  the  occupiers  for  the  time  being  thof . 

XXXI.  And  will  place  at  the  entrance  to  each  adit,  pit,  or  To  weigh 
workg,  or  in  some  other  convenient  place  or  places  upon  the  '"J°*^* 
lands  afsd,  to  be  approved  of  by  the  lessor  or  his  agent,  one  or 

more  good  &  pperly  constructed  weighg  machine  or  machines, 
And  will  cause  to  be  weighed  thrin  all  [coal  &  other  minis] 
raised  or  got  under  or  by  virtue  of  these  psnts  [&  also  all  [coal 
&  other  minis]  brought  from  any  adjoing  mines  through,  on, 
or  over  the  mines  &  premes  hby  demised  under  the  liberty  in 
that  behalf  hinbfe  grted].  And  will  cause  the  weights  &  quan- 
tities so  ascertained  to  be  forthwith  duly  registered  at  the 
weighg  house  or  houses,  And  will  also  at  the  close  of  each  day 
cause  the  total  quantity  of  the  [coal  &  other  minis]  weighed 
as  afsd  durg  the  day  to  be  entd  in  pper  books  of  acct  to  be 
kept  for  that  ppose  at  the  countg-house  of  the  sd  colliery 
[mines]  in  such  mner  that  all  [coal  &  other  mini]  subjt  to 
galeage,  ovy  **  footage,"  [or  way-leave]  rents  or  royalties  or  in 
respt  whof  any  exemption  is  claimed  shl  be  clearly  distin- 
guished &  shown. 

xxxn.  And  will  permit  the  lessor,  his  agents  &  servants,  at  That  leuor 
all  reasble  times  durg  the  term  to  inspect  &  test  the  accuracy  ^S^^ 
of  the  weighg  machine  or  machines  to  be  kept  as  afsd,  &  the  m«chineB. 
weights  used  thrin. 

xxxin.  And  will  permit  the  lessor  to  employ  a  pson  to  That 
be  psnt  at  the  weighg  of  all  [coal  &  other  minis]  weighed  as  J|^J ' 
afsd,  &  to  keep  an  acct  thof  &  to  check  the  accts  kept  by  the  be  present 
leooees.  ins 

xxxiv.  And  will  not  employ  as  weigher  any  pson  who  shl  That  lessor 
be  objected  to  by  the  lessor,  or  his  agent,  for  any  reasble  JJ*^*^^ 
cause,  &  if  any  dispute  shl  arise  as  to  the  reasbleness  of  such 
objon  the  same  shl  be  refd  to  arbitron. 

(e)  As  to  ooal  mines^  see  60  &  61  Vict.  o.  68,  m.  12 — 16. 
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To  give 
notioe  to 
lanor  of 
time  of 
weighing 
miAenli. 


To  deliTor 
Mcoant  of 
orvaold. 


To  keep 
aoooonti 


To  deliyer 

MOOUDte 

half -yearly. 


To  keep 
pluui  of 
minea  (6). 


xxzY.  And  will  gire  twenty-four  hoore*  notice  in  mner  ahd 
to  the  lessor,  or  his  agent,  of  the  time  of  the  weighg  [or  divon] 
of  the  copper,  copper  ore,  tin,  tin  ore,  lead,  lead  ore,  &  other 
metals,  ores,  &  metallic  minis  raised  or  got  by  virtue  of  these 
psnts. 

XXXVI.  And  will  within  two  days  after  the  delivery  or 
consignmt  of  any  ores,  metals,  or  minis  to  or  on  aoet  of  any 
pchaser  or  pchasers  thof  deliver  to  the  lessor,  or  his  agent, 
a  just  acct  in  writg  of  the  ores,  metals,  or  minis  so  deUvered 
or  consigned  with  sufft  parlars  as  to  price,  time  of  paymt,  & 
orwise. 

xxxvn.  And  will  at  all  times  keep  at  the  countg-house  or 
office  of  the  sd  mines  accurate  &  regular  accts  containg  fall 
entries  of  all  [coal]  &  other  minis  raised  or  got  by  virtue  of 
these  psnts  [&  made  marketable  &  otjhe  sales  tho^  &  of  the 
times  of  the  removal  of  the  same  from  the  premes  togr  with 
all  such  parlars  of  weights,  quantities,  dates,  [sales,]  &  other 
facts  &  circes  as  may  be  necy  or  pper,  And  will  if  required 
verify  such  accts  by  the  statutory  declaron  of  thdr  clerk  or 
book-keeper  &  also  of  the  lessees  themselves,  so  far  as  their 
knowledge  extends. 

xxxTin.  And  will  on  each  of  the  half-yrly  days  hinbfe 
appted  for  paymt  of  rents  &  royalties  deliver  to  the  lessor,  or 
his  agent,  a  true  acct  showg  the  total  amt  of  [coal  &  other 
minis]  raised  or  got  durg  the  preoedg  half-yr  by  virtue  of  these 
psnts,  &  distinguishg  the  amt  of  [coal  &  other  minis]  snbjt 
to  galeage,  or,  "  footage,"  rents  or  royalties  from  the  amt  in 
respt  of  wch  any  exemption  is  claimed  [&  tiie  parlars  of  all 
sales  thof]  [&  also  an  acct  of  all  [coal  &  other  minis]  brought 
from  any  adjoing  mines  through  or  over  the  mines  &  premes 
hby  demised  under  the  liberty  in  that  behalf  hinbfe  grted]  And 
will  if  required  verify  such  accts,  &c.,  og  in  precedgform. 

xxxix.  And  will  at  all  times  durg  the  sd  term  keep  l&  will, 
on  each  of  the  half-yrly  days  hinbfe  appted  for  paymt  of  rents 
&  royalties,  deliver  to  the  lessor,  or  his  agent]  true  &  correct 
plans  &  sections  of  the  mines  hby  demised  &  all  the  workgs 
thof,  [&  of  any  mines  worked  through  or  the  minis  from  weh 


(a)  As  to  ooal  mines,  see  60  &  61  Vict,  a  68,  s.  83. 
(5)  As  to  ooal  mines,  see  60  &  61  Vict.  o.  68,  ss.  34,  38. 
see  86  &  36  Vict.  c.  77,  •.  19. 


As  to  other  mines. 
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are  brought  throngh^  onder^  or  over  the  mines  &  premes  hby 
demiBed]  [&  of  all  seams,  veins,  or  loads  wch  shl  have  been 
discovered  thrin],  upon  wch  the  extent,  posson,  &  actual 
condon  of  the  works  shl  at  least  once  in  every  half-yr  be 
accurately  set  forth  &  delineated ;  such  plans  &  sections  to  be 

made  to  the  scale  of  one  in on  the  horizontal  or  ground 

plane,  &  of  one  in in  the  vertical  plane,  [<&  to  be  kept  at 

the  countg-house  of  the  sd  mines]. 

XL.  And  will  permit  the  lessor,  or  his  agents,  at  all  reasble  To  allow 
times  to  have  access  to  &  inspect  &  take  copies  of  or  extracts  ^^^^ 
from  the  books  of  acct,  plans  &  sections,  to  be  kept  as  afsd.       aocoimts 

XX..  A«.  ^  on  0.6  —  day  of  —  in  every  yrdurg  ^^^ 

the  sd  term,  or  within days  thrafter,  deliver  to  the  lessor,  litts  of 

or  his  agent  a  full  &  true  list  of  the  names  of  all  the  psons  ^''^°^^* 
employed  in  workg  the  sd  mines,  specifying  the  names  of  the 

miners  or  labourers  who  durg  the  yr  next  precedg  such  

day  of shl  have  been  employed  in  workg  or  drivg  each 

seam  or  lode. 

XLn.  And  will  make  &  maintain  distinct  &  well-seed  marks  To  mark 
in  the  roof,  side,  or  other  convenient  pt  of  every  level  or  head-  ^^^*^*" 
way  wch  shl  cross  the  boundary  of  the  mines  &  premes  hby 
demised  into  or  out  of  any  adjoing  mines  &  workgs  so  as  to 
enable  the  lessor  or  his  agent,  at  all  times  to  determine  the 
accuracy  of  the  surveys  kept  by  the  lessees,  &  of  the  return  of 
minis  based  thron. 

XLni.  And    that  the  lessor,  or  his    agents,   servants,  &  ToaUow 
workmen  shl  be  at  liberty  at  all  reasble  times  durg  the  sd  ^^^^ 
term  to  enter  into  &  upon,  &  to  inspect  the  mines  hby  demised,  workings 
&  the  works  belonging  thto,  &  any  adjoing  mines  or  workgs 
carried  on  or  worked  in  connon  thwith,  &  to  make  surveys  & 
plans  thof,  &  aftwds  to  return  thfrom  witht  any  hindrce  or 
interruption,  &  shl  for  such  pposes  be  at  Liberty  to  use  the 
machy  &  plant  employed  in  or  about  the  sd  mines  &  works,  & 
shl  be  effectually  assisted  by  the  agents,  workmen,  &  servants 
of  the  lessees. 

xuv.  And  will  make  &  keep  in  repair  pper  bridges  &  pas-  To  make 
sages  for  the  safe  &  convenient  passage  of  the  occupiers  for  the  ^,,^i 
time  being  of  the  sd  lands,  &  other  psons,  &  their  cattle,  carts,  conreni- 

ence  of 
- — -^ • oocupiars. 

(c)  See  aleo  p.  768,  form  xxii.,  and  p.  800^  form  vii. 
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&  carriages,  over  any  watercourse,  or  open  pit  of  any  adit  or 
adits,  or  other  works,  wch  shl  be  made  or  erected  by  the  lessees, 
within  the  lands  afsd  :  And  will  keep  open  the  roads  &  paths 
over  &  across  the  sd  land,  &  provide  pper  &  convenient  means 
of  passage  where  the  workgs  shl  interfere  with  the  roads  or 
paths  now  existg. 
To  deliver        XLV.  And  WILL  in  each  week  dorg  the  sd  term  supply  the 

le^rfor     l^ssor  with tons  of coal,  to  be  delivered  at ,  at 

his  own       a  price  not  exceeding  £ per  ton,  such  coal  to  be  free  from 

""  rent  or  royalty. 

To  deiiTer        xLYi.  And  WILL  from  time  to  time,  upon  the  lessor  or  his 

S^Tdri  ^®^*  gi^S  ^^®  ^*^  month's  notice  in  writg  for  that  ppose, 

to  lesMF.      deliver  to  the  lessor  or  his  agent,  free  of  chge,  at  the  time 

specified  in  such  notice,  &  at  some  place  used  by  the  lessees 

for  the  deposit  of  stone,  sand,  gravel,  or  road  materials,  such 

quantities  of  stone,  sand,  &  gravel,  in  a  merchantable  condon, 

&  of  other  materials  for  the  makg,  maintaing,  &  repairg  of 

roads,  or  for  use  for  any  other  pposes  whatsr  on  the  este  of 

the  lessor,  as  shl  from  time  to  time  be  so  required,  &  shl  permit 

such  stone,  sand,  gravel,  &  road  materials  to  be  taken  & 

carried  awajr  by  the  psons  employed  by  the  lessor,  &  give  pper 

facilities  for  enablg  them  so  to  do :   Pbovd  always  that  subjt 

to  the  reservon  of  the  lessor  of  such  stone,  sand,  gravel,  or 

road  materials  as  he  may  require  as  afsd,  &  subjt  to  the  lessees 

duly  observg  the  covt  lastly  hinbf e  contd,  the  lessees  shl  be  at 

liberty  to  make  merchantable  &  dispose  of  all  other  stone,  sand, 

gravel,  &  road  materials  got  by  them  in  the  course  of  their  sd 

workgs  witht  renderg  any  acct  or  paying  any  dues  in  respt  thof . 

Not  to  XLvn.  And  will  exercise  the  rts,  Ucences,  &  privileges  hby 

itt^in      grted  in  such  a  mner  as  to  offer  no  unnecy  or  reasbly  avoid- 

working       able  obstron  or  interruption  to  the  developmt  &  workg  by  the 

min<L]£.     lessor  of  the  mines  &  minis  hby  excepted  &  reserved,  or  the 

transport,  convce,  or  conversion  of  the  produce  thof,  or  to  the 

use  &  enjoymt  of  any  other  rt  hby  reserved  to  the  lessor. 

Not  to  XLvni.  And  will,  in  using  &  exercisg  the  licences  &  powers 

^JJ^       hby  grted,  commit  no  trespass,  &  do  as  little  damage  &  injury 

as  reasbly  may  be  to  the  lessor,  or  his  tenants,  &  to  the  surface 

&  freehd  of  the  sd  lands. 

Not  to  xLix.  And  will  not  at  any  time  durg  the  sd  term  authorise 

Mtiboriaed    o^^  suffer  any  pson  other  than  the  lessees,  or  their  agents,  work- 
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men,  or  servants,  to  use  any  way-leave,  drift,  level,  instroke,  penoiu  to 
outstroke,  water-way,  or  other  communicon  from,  through,  J^vee^^ic. 
over,  or  mider  the  lands  afsd,  or  used  or  occupied  in  connon 
with  the  sd  mines. 

L.  And  will,  at  the  ezpiron  or  sooner  determinon  of  the  sd  To  deUver 
term,  deliver  up  to  the  lessor  the  sd  demised  premes  with  all  ^f  ^m?^ 

except  such  fixtures  &  things  as  tenants  are  by  law  entled 

to  remove,  &  wch  the  lessor  shl  not  under  the  proven  in  that 
behalf  hinafter  contd  require  to  be  left,  in  such  good  &  sufft 
state  of  repair  as  afsd,  &  in  all  respts  in  such  state  &  oondon 
as  shl  be  consistent  with  the  due  pformce  of  the  sevl  covts  on 
the  pt  of  the  lessees  hrin  contd,  &  in  pper  order  for  the  future 
workg  &  prosecon  of  the  mines  &  works  hby  demised. 

LI.  And  will  at  all  times  durg  the  sd  term  in  the  workg  of  To  obsenre 
the  sd  mines,  strictly  conform  to  &  observe  all  the  regulons  &  ^^^Sm. 
requiremts  contd  in  or  imposed  under  the  authority  of  the  Goal 
Mines  Begulon  Act,  1887  [the  Metalliferous  Mines  Begulon 
Act,  1872],  or  any  other  act  or  acts  for  the  time  being  in  force 
affectg  the  premes,  &  keep  the  lessor  effectually  indemnified 
agst  all  penalties,  damages,  costs,  &  expses  occasd  by  any 
breach  by  the  lessees,  or  any  pson  or  psons  employed  in  the  sd 
mines,  of  any  such  regulons  or  requiremts. 


LESSOR'S  COVENANTS. 

I.  That  the  lessees  paying  &  renderg  the  sevl  rents,  royalties.  For  quiet 
&  dues  hby  reserved  &  made  payai;ie,  &  observg  &  performg  '^'^'^' 
all  the  covts,  stipulons,  &  condons  hrin  contd,  &  on  their  pt  to 
be  observed  &  pformed,  shl  quietly  hold  &  enjoy  the  mines, 
minis,  liberties,  licences,  lands  (a),  &  premes  hby  demised  (a) 
&  grted  for  &  durg  the  term  hby  grted  witht  any  interruption 
from  or  by  the  lessor  or  any  pson  rtfully  claimg  under  or  in 

trust  for  him  [or,  under  the  sd  indre  of  settlemt  of  the day 

of ,  or,  "  the  sd  will  of  the  sd .'1 

(a)  If  lioenoes  only  are  granted  without  any  demise  of  the  lands  omit  the 

words ''  lands  "  and  ''  demised  &." 

K.E. — ^VOL.   I.  3   G 
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To  NDow         n.  That  if  the  lessees  shl  be  desirous  of  takg  a  new  lease  of 
^^^*  the  mines  &  premes  hby  demised  after  the  expiron  of  the  sd 

term  of yrs  hby  grted,  &  shl  at  least  six  cahr  months  bfe 

the  expiron  thof  signify  such  their  desire  by  a  notice  in  writg 
to  be  delivered  to  the  lessor  or  his  agent,  or  left  at  the  last 
known  place  of  abode  of  the  lessor  in  England,  the  lessor  &  all 
other  necy  pties,  if  any,  will  at  or  bfe  the  expiron  of  the  sd 
term,  at  the  costs  &  chges  of  the  lessees,  make  &  exte  to  them 
a  new  &  effectual  lease  of  all  &  singr  the  sd  mines  &  premes 

hby  grted  or  demised  for  a  term  of yrs,  to  commce  from 

&  after  the  expiron  of  the  term  hby  grted,  at  &  under  the  like 
rents,  royalties,  &  dues,  &  with  &  subjt  to  the  like  covts  & 
proYons  as  are  hrin  contd,  except  this  psnt  covt  for  renewal. 


PROVISOES. 

Power  of  I.  Pbovd  alwats,  Ac,  that  if  the  sd  rents,  royalties,  &  dues 
r^^  hby  reserved  or  made  payable,  or  any  of  them  or  any  pt  thof 
resply  shl  at  any  time  be  in  arrear  or  unpd  for  three  calr 
montiis  (c)  after  the  same  resply  shl  be  payable,  whether  the 
same  shl  have  been  legally  or  formally  demanded  or  not,  ar^ 
''  &  demand  for  the  same  shl  have  been  made  at  the  countg- 
house  or  office  of  the  sd  mines  by  the  lessor  or  his  agent,"  or 
if  the  lessees  shl  make  default  in  pformg  or  observg  any  of  the 
covts,  provons,  or  condons  hrin  contd,  &  on  their  pt  to  be 
pformed  &  observed  [or  if  the  lessees,  while  the  sd  demised 
premes  or  any  pt  thof  shl  remain  vested  in  them,  shl  become 

(a)  See  p.  697,  note  (e). 

Belief  (b)  The  power  of  the  oonrt  tmder  the  Conv.  Act,  1881,  8. 14,  as  ampfwled 

against         by  the  ConF.  Act,  1882,  to  relieve  against  a  condition  of  re-entry  in  a  lease 

forfeiture,     extends  to  mining  leases  and  grants  of  Uoences  for  mining  pnipoees  (see 

definition  in  s.  2) ;  bnt  with  an  exception  of  covenants  against  assigning  or 

underletting,  &o.,  and  conditions  of  forfeiture  on  bankruptcy,  &c  (see  the 

definition  in  s.  2),  or  an  execution  against  the  lessee,  and  oovenante  to  allow 

the  lessor  to  inspect  the  books,  weighing  machines,  &c.,  and  the  mines,  see 

sub-sec.  6,  which  is  not  a£Fected  as  to  mining  leases  by  s.  2,  sub-sec.  (2)  of  the 

Act  of  1892,  see  sub-sec.  (3)  (6)  of  that  Act. 

(e)  In  a  lease  under  the  Settled  Land  Act,  1882,  this  must  not  exceed 
30  days,  see  s.  7  (3). 
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6ub]t  to  the  bkptcy  laws,  or  shl  enter  into  any  arrangemt  or 
composon  with  or  for  the  benefit  of  their  credors  eir  under  the 
provons  of  any  bkptcy  act  for  the  time  being  in  force  or  orwise, 
or  suffer  an  exon  to  be  levied  agst  their  goods  or  ppty,  or  if 
their  assns  being  a  Go  shl  enter  into  liquidon  whether  com- 
pulsory or  voluntary]  then  &  in  any  such  case  it  shl  be  If ul  for 
the  lessor,  although  he  may  not  have  taken  advantage  of  some 
previous  default  of  a  like  nature,  to  re-enter  upon  the  sd 
demised  mines,  lands,  &  premes,  or  any  pt  thof  in  the  name  of 
the  whole  (d) :  &  thrupon  this  psnt  lease  or  grt  &  the  liberties, 
licences,  &  powers  hinbfe  grted,  &  every  clause  &  thing  hrin 
contd  shl  absolutely  cease,  determine,  &  become  void,  but 
witht  prejudice  to  any  rt  of  action  or  remedy  wch  shl  have 
accrued  to  the  lessor  [eir  pty]  in  respt  of  any  breach  of  any  of 
the  covts  or  provons  hrin  contd. 

II.  Provd  always,  &c.,  that  if  the  lessees  shl  sink  a  shaft  or  Power  to 

bore  to  the  depth  of  from  the  surface  of  the  sd  lands,  ^®^^.*** 

witht  findg  a  seam  of  coal  of  the  thickness  of at  the  least,  lease  if 

it  shl  be  Iful  for  them,  at  any  time  [within calr  months]  So  de^. 

thrafter,  to  determine  this  demise  by  givg calr  months' 

notice  in  writg  to  the  lessor  or  his  agent,  &  upon  the  expiron 
of  such  notice,  &  provd  the  lessees  shl  upon  such  expiron  [or 

-^thin  days  thrafter]  render  &  pay  all  rents,  dues,  & 

royalties,  compenson  for  damage,  &  other  moys  wch  may  be 
then  due  &  payable  under  these  psnts  to  the  lessor  or  his 
tenants,  &  shl  deliver  up  these  psnts  to  the  lessor  or  his 
agent,  then  this  psnt  lease  or  grt,  &  the  liberties,  &c.,  as  in 
last  form. 

m.  Provd  always,  &c.,  that,  if  by  reason  of  any  fault  in  the  Power  to 
coal-measures  the  sd  seams  of  coal  [any  seams  of  coal,  of  the  ^^^^^ . 

^     •f  '  working  m 

thickness  of at  least,  found  by  the  lessees]  shl  be  thrown  case  of  a 

down  under  the  sd  lands  to  a  greater  depth  than ,  it  shl  be  ^"^*' 

Ifal  for  the  lessees  to  abandon  &  not  to  work  such  pt  of  the 
same  seams  as  shl  lie  beyond  such  fault,  &  they  shl  not  be 
bound  to  prove  the  extent  of  such  fault, 

(d)  If  lioenoes  only  are  granted,  without  any  demise  of  the  lands,  say,  in  Variation 

lieu  of  '*  to  re-enter,  &c.,"  "  by  any  instrumt  under  his  hand  foriiocncoB. 
&  seal  duly  notified  to  the  lessees  to  determine  the  sevl 
liberties,  licences,  and  powers  hinbfe  grted  to  the  lessees." 

8  G  2 
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IT.  Provd  always,  &c.,  that  if  it  shl  appear,  after  a  fall  & 
Bufft  trial  &  exploron,  that  the  coal  hby  demised  is  of  a  bad, 
soft,  or  unmarketable  quality,  or  if  all  the  coal  wch  havg  regard 
to  the  Condons  &  circes  in  wch  similar  seams  are  wrought  id 
the  district,  may  fairly  be  deemed  to  be  workable  with  profit- 
able results,  shl  be  found  to  be  exhausted,  then,  &  in  any  such 
case  the  lessees  may  determine  this  demise  at  the  end  of  any 
yr  of  the  term  hby  grted  by  givg  in  the  event  of  the  first  mentd 
contingency  twelve  calr  months',  &  in  the  event  of  the  exhaus- 
tion of  the  coal,  six  calr  months'  notice  in  writg  to  the  lessor 
or  his  agent,  &  upon  the  expiron  of  such  notice,  &c.,  09  in 
form  n. :  Provd  that  the  sufficiency  of  any  such  trial  & 
exploron,  &  the  fact  whether  such  exhaustion  of  coal  as  afsd 
has  occurred,  shl  in  case  of  dispute  be  submitted  to  arbitron. 

V.  Pbovd  alwats,  &c.,  that  in  case  the  lessees  shl  be  un- 
successful in  explorg  &  workg  the  mines  &  lodes  within  the 
lands  af sd  it  shl  be  If ul  for  them  to  determine  the  sd  term  hby 

grted,  previous  to  the  expiron  thof ,  on  givg cak  months' 

notice  in  writg  of  such  desire  to  the  lessor  or  his  agent,  &  at 
the  expiron  of  such  notice,  &c.,  as  inform  n. 

Yi.  Provd  always,  &c.,  that  it  shl  be  Iful  for  the  lessees 
(havg  first  pd  &  dischged  the  sevl  rents,  royalties,  &  sums  of 
moy  payable  by  them  by  virtue  of  these  psnts,  &  havg  observed 
&  pformed  all  the  covts  &  condons  hinbfe  contd),  at  tiie 

expiron  or  sooner  determinon  of  the  sd  term,  or  within 

calr  months  thraf  ter  [unless  the  same  shl  be  determined  under 
the  power  of  re-entry  hinbfe  contd,  &  in  that  case  at  any  time 

not  less  than  fourteen  days  nor  more  than calr  m<mths 

after  such  determinon],  to  take  down  &  remove  for  their  own 
benefit  all  [fixed  &]  moveable  engines,  machy,  plant,  &c.,  here 
insert  appropriate  words,  used  or  employed  in  or  about  the  sd 
mines  &  works  [wch  the  lessor  shl  not  have  elected  to  pchase 
under  the  provon  hinafter  contd]  (except  landlord's  fixtures) 
makg  reasble  compenson  for  all  damage  done  to  the  sd  lands 
&  premes  by  such  removal. 

Yii.  Proyd  always,  &c.,  that  if  at  the  expiron  or  sooner 
determinon  of  the  sd  term  the  lessor  shl  desire  to  pchase  all  or 

(a)  As  to  the  importanoe  of  this  danse,  see  BtU^  v.  Thompson,  13  M.  A  W. 
487 ;  Bidgway  ▼.  Sneyd,  Kaj,  627. 
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any  of  the  [fixed  or]  moveable  engines,  machy,  plant,  &c.,  engines, 
here  insert  appropriate  words,  &  other  articles  &  things  used  or  p^^J^^f 
employed  in  or  about  the  carrying  on  &  workg  of  the  mines  &  t«nn. 
works  hby  demised,  &  shl  signify  such  desire  by  a  notice  in 
Tmtg,  signed  by  him  or  his  agent,  &  given  to  the  lessees,  or 
left  at  the  countg-house  of  the  sd  mines,  one  calr  month  at 
least  bfe  the  expiron  or  sooner  determinon  of  the  sd  term, 
unless  the  same  shl  be  determined  under  the  power  of  re-entry 
hinbfe  contd,  in  wch  case  the  notice  may  be  given  or  left  as 
afsd  at  any  time  within  fourteen  days  after  the  determinon  of 
the  sd  term,  then  &  in  such  case  the  articles  &  things  specified 
in  such  notice  shl  not  be  removed  by  the  lessees,  but  shl  be 
pchased  by  the  lessor,  at  a  price  to  be  determined  in  case  of 
dispute  by  arbitron.    See  Prec.  II,,  p.  830. 

vm.  Pbovd  alwats,  &c.,  that  if  &  so  often  as  any  pt  of  Power  of 
the  rents,  royalties,  or  dues  hby  reserved  or  made  payable  ^^ 
[to  the  lessor]  shl  be  in  arrear  for  twenty-one  days,  whether 
the  same  shl  have  been  legally  demanded  or  not,  the  lessor 
may  enter  into  &  upon  any  of  the  mines,  lands,  works  & 
premes  hby  demised  (c)  [or  any  adjoing  mines,  lands,  or 
works  wch  shl  for  the  time  being  be  held  or  occupied  by 
the  lessees  in  connon  with  the  sd  mines  &  premes  (d)  ],  & 
may  seize  &  distrain  all  [coal]  &  other  minis  actually  gotten, 
&  all  fixed  or  moveable  engines,  machy,  rails,  trams,  plant, 
horses,  cattle,  implemts,  utensils,  &  things  belonging  to  the 
lessees,  within,  under,  or  upon  any  of  the  sd  mines  &  premes 

(b)  Although  mining  leaseR  are  excepted  out  of  s.  6  of  the  Bills  of  Sale  Act,  As  to 

1878  (enacting  that  an  attornment  clause  or  power  of  distress  given  as  ▼hether 

security  for  a  debt  is  to  be  deemed  to  be  a  bill  of  sale),  there  is  no  such  j^![^L^  • 

exception  in  s.  4,  under  which  "a  licence  to  take  possession  of  personal  minw 

chattels  as  security  for  any  debt/'  is  to  be  so  deemed.    Whatever  the  effect  leases  is 

of  the  exception  of  mining  leases  in  s.  6  may  be,  it  is  not  dear  that  the  within 

power  of  distress  in  the  text  (although  for  rent),  is  not  within  s.  4,  having  ^*j^  ®' 

regard  to  PuUrook  v.  Ashby,  56  L.  J.  Q.  B.  376,  35  W.  E.  779  (see  above,  p.  744,  ^^  ^^^ 
note),  so  as  to  be  invalidated  by  the  Act  of  1882,  so  far  as  it  goes  beyond  the 
Common  Law  power.    In  this  uncertainty  as  to  the  law  it  is  thought  better 
to  retain  the  clause,  which  is  of  frequent  occurrence  in  mining  leases. 

(e)  If  the  lease  is  in  the  form  of  licences  only,  in  lieu  of  **  hby  de-  Variation 

mised,"  say  "  wch  shl  for  the  time  being  be  held  or  occupied  li^^oes. 
by  the  lessees,  under  the  liberties  or  licences  hby  grted." 

(d)  See  as  to  this  power  of  distress  when  the  lease  has  been  assigned, 
Daniel  v.  Stepney,  L.  B.  0  Ex.  185. 


822 


LEASES  (mining). 


Addition  to 
pow«r  of 
diftraas. 


Piofitton 
as  to  no- 
tices {a). 


The  same. 
Short  form 
referring  to 
the  Conv. 
Act,  1881. 


Addition  to 
arbitration 
claase  {b). 


80  demised  [held  or  occupied]  as  afsd,  &  may  sell  &  dispose 
of  the  same  for  &  towards  the  satisfon  &  paymt  of  all  such 
arrears  of  rent,  royalties,  or  dnes,  <&  also  of  all  expses  inci- 
dental to,  or  occasd  by  such  distress  or  distresses  in  like  mner 
as  landlords  may  distrain  on  goods  by  law  distrainable  for  rent 
reserved  by  common  demises. 

IX.  And  in  case  any  such  distress  shl  not  produce  an  amt 
of  moy  suJBft  to  cover  the  amt  so  in  arrear  &  the  expses  afsd, 
may  stop  all  works  &  operons  wch  may  be  carried  on  in  or 
upon  the  sd  demised  premes,  until  the  rent,  wch  shl  then 
remain  due,  &  all  expses  occasd  by  non-paymt  thof,  shl  be 
satisfied:  Pboyd  always  that  the  express  powers  of  entry 
&  distress  hinbfe  contd  shl  be  in  addon  to  &  not  in  lien  of 
any  power  of  distress  to  wch  the  lessor  may  be  by  law  entled 
for  recovery  of  the  rents  hby  reserved. 

X.  And  it  is  hby  agrd  that  every  notice  hby  required  or 
authorised  to  be  given  to  the  lessor  shl  be  in  writg,  &  msj 
be  eir  given  to  him  psonally,  or  left  at  his  usual  or  last  knoim 
place  of  abode  in  the  United  Kingdom,  or  may  be  given  to 
his  agent,  or  such  other  pson,  &  in  such  mner  as  the  lessor 
may  from  time  to  time  direct ;  &  every  notice  hby  required 
or  authorised  to  be  given  to  the  lessees  shl  be  in  writg,  &  may 
be  eir  given  to  them  or  any  of  them  psonally,  or  to  the  ppal 
manager  or  captain  of  the  sd  mines  or  works,  or  may  be  left 
at  the  usual  or  last  known  place  of  abode  in  the  United 
Kingdom  of  the  lessees,  or  any  of  them,  or  at  the  office  or 
countg-house  of  the  sd  mines  or  works. 

XI.  And  it  is  hby  agrd  that  any  notice  hby  required  or 
authorised  to  be  given  to  the  lessor  or  lessees  resply,  shl  be 
in  writg,  &  may  be  given  or  served  in  any  of  the  modes  provd 
by  the  67th  section  of  the  Convcg  &  Law  of  Ppty  Act,  1881, 
with  respt  to  notices  to  be  given  to  lessors  or  lessees  (as  the 
case  may  be)  under  that  Act. 

xn.  Provd  always  that  the  clause  lastly  hinbfe  contd  shl 


(a)  See  Hogg  y.  BrookB,  14  Q.  B.  D.  475.  VHiere  the  lessor  is  a  oompanj, 
the  notice  may  be  giyen  to  the  secretary  or  left  at  the  roistered  office  of 
the  company ;  where  the  lessees  are  a  company,  the  notice  may  be  giTen  in 
like  manner  or  in  any  of  the  other  modes  mentioned  in  the  text  which  are 
applicable. 

(6)  For  arbitration  clause,  see  above,  p.  704. 
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not  in  any  niner  abridge  any  of  the  rts  or  powers  hinbfe  given 
to  the  lessor  or  his  agent  or  enable  any  mre  to  be  submitted 
to  arbitron,  wch,  under  the  provons  hinbfe  contd,  wd  be  subjt 
to  the  absolute  control  of  the  lessor  or  his  agent,  or  as  to  wch 
the  rt  to  go  to  arbitron  is  hinbfe  excluded. 


PRECEDENTS. 


I. 

AGEEEMENT  /or  Lease  0/  a  Coal  Minb(c).  pbeo.  i. 

AGEMT  made  this  day  of  ,  Bbtn  A.,  of,  &c.  Parties. 

(hinafter  called  the  lessor),  of  the  one  pt,  &  B.,  of,  &c.,  &  G., 
of,  &c.  (hinafter  called  the  lessees),  of  the  other  pt. 

1.  [In  oonson  of  the  sum  of  £ to  be  pd  to  the  lessor  AgrMment 

by  the  lessees]  the  lessor  shl  grt  &  the  lessees  shil  take  a  ^^^  ^®"*®' 
lease  &  exte  a  counterpt  thof ,  Of  the  unworked  coal  in  the  Paroob. 
seam  of  coal  &  all  the  seams  of  coal  existg  below  the  sd 

seam  of  coal  lying  within  &  under  the  lands  situate, 

&c.,  &  called,  &c.,  &  estimated  to  contain  acres  or 

thrabouts  parlarly  descd  in  the  schdle  hto  &  coloured  

in  the  plan  hrunto  annexed,  Toob  with  all  the  existg  plant 
&  machy  (in  the  nature  of  landlord's  fixtures)  attached  to  the 
colliery. 

2.  The  lessees,  their  agents  &  workmen,  shl  have  power  Power  to 
for  the  purpose  of  winning,  workg,  manufacturg,  &  carrying  J^JST  ^ 
away  the  minis  hby  agrd  to  be  demised  to  enter  upon  that 

pt  of  the  surface  of  the  sd  lands  wch  is  coloured upon 

the  sd  plan  but  not  upon  any  other  portion  thof  witht  the 
written  consent  of  the  lessor  or  his  agent. 

The  lessees  shl  have  the  foUg  powers  over  the  lands  Leeaees* 

coloured on  the  sd  plan  [so  far  as  the  lessor  has  the  p®^*^ 

power  to  grt  the  same  under  a  lease  dated,  &c.,  &  made,  &c., 
under  wch  he  holds  the  sd  premes]. 

(c)  See  p.  712^  note ;  and  see  the  OoaI  Mines  Begnlation  Act,  1887. 
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PBM.  I. 
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water. 


To  take 
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nake 

bricka. 


Tb  build 
hoaaea. 


8.  Liberty  to  fnake  workSy  p.  795. 

4.  LxBBRTY  TO  doposit  rubbish  prodaced  in  workg  &  mana- 
factorg  the  demised  minis,  &  to  make  watercourses  &  ponds 
&  to  divert  &  ase  the  flowg  water  (so  far  as  the  lessor  can 
authorise  the  same),  but  the  rt  to  make  watercourses  &  ponds 
is  grted  subjt  to  the  embankmts  &  puddlg  being  made  pperly 
to  the  satisfon  of  the  lessor  or  his  agent,  &  kept  in  repair  to 
prevent  the  water  from  overflowg,  percolatg,  or  orwise  injiu^ 
the  adjacent  lands. 

6.  LiBBBTT  TO  take  bldg  stone  from  such  pt  of  the  sd  land 
as  shl  be  approved  in  writg  by  the  lessor  or  his  agent,  &  to 
erect  brick-works  &  to  manufacture  fireclay  into  bricks  [sach 
stone  &  bricks  to  be  used  exclusively  on  the  sd  demised 
premes]. 

6.  LiBEBTY  to  erect  upon  the  land  coloured  dwellg- 

houses  for  workmen  or  agents  accdg  to  plans  &  on  sites  to  be 
approved  in  writg  by  the  lessor  or  his  agent. 
Way-ieaTe.       7.  A  RT  of  way  to  Carry  minis  from  the  adjoing  mines  over 
or  under  any  pt  of  the  demised  premes  or  over  any  pt  of  the 
surface  of  the  lands  coloured on  the  sd  plan. 

8.  Liberty  of  instroke  &  outstroke  into  &  from  the  demised 
mines  &  premes  from  &  to  any  adjoing  mines  for  carrying  minis 
from  such  adjoing  mines  through  the  demised  mines  &  premes 
as  afsd,  or  for  workg  the  demised  mines  from  such  adjoing 
mines,  but  so  that  no  instroke  or  outstroke  drift  made  through 
the  barriers  to  be  left  in  the  boundaries  of  the  demised  mines 

shl  exceed  in  width,  &  no  drift  shl  be  nearer  than 

yards  to  any  other  drift. 

9.  The  powers  afsd  over  the  surface  are  to  be  grtd  subjt 
to  any  rts  or  powers  wch  may  have  been  previously  acquired 
by  any  existg  lessees  or  other  psons  under  any  existg  leases 
or  agrmts. 

10.  There  shl  be  reserved  to  the  lessor  all  minis  & 
substces  not  hby  specifically  agrd  to  be  demised,  with  full 
powers  of  winng,  workg,  manufacturg,  &  carrying  awaj  such 
excepted  minis  &  substces,  &  for  that  ppose  to  use  the  lessees' 
pits,  rlwys,  tramways,  <k  roads,  paying  reasble  compenson  for 
the  use  of  the  same,  the  amt  thof  in  case  of  diffce  to  be  settled 
by  arbitron. 

11.  Also  power  to  the  lessor  &  his  tenants  to  pass  with  or 


Liberty  of 
instroke 
and  oat- 
atroke. 


Powera  to 
be  aabject 
to  ftxiating 
righta. 


Reaerra- 
tion  of 
minerals 
to  leeaor. 


Reserra* 
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witht  horses,  cattle,  carts,  &  carriages  over  &  along  all  or  any     prbo.  i. 
of  the  roads  now  existg  or  to  be  made  by  the  lessees  on  the  sd  tioDof" 
demised  premes.  right  of 

WAV 

12.  Also  power  to  the  lessor  to  take  &  use  from  time  to  _ 
time  for  any  ppose,  witht  makg  compenson,  any  portion  or  tion  of 

portions  of  tJie  lands  coloured on  the  sd  plan  wch  shl  not  J^^^ 

have  been  appropriated  by  the  lessees  as  hby  authorised.  lands- 

13.  The  term  shl  be yrs  from  the day  of .      Term. 

14.  The  cbrtn  rent  shl  be  £ ,  for  wch  sum  the  lessees  Rent. 

may  work  such  quantities  of  minis  as  at  the  royalties  after 
mentd  will  be  eql  to  the  same,  &  the  term  ''short  workgs" 
hinafter  contd  means  workgs  short  of  such  quantities,  &  the 
term  "  excess  "  or  ''  surplus  workgs  "  means  workgs  in  excess 

of  such  quantities. 

15.  The  royalties  shl  be  as  follows : —  Royaltiee. 

Large  coal per  ton. 


Small  coal  

Ironstone    

Fireclay     

Bldg  stone per  yard. 


99 
99 


The  ton  to  consist  of  — -  pounds  &  all  coal  to  be  considered 
&  taken  as  large  coal  wch  will  not  on  being  screened  pass 
through  a  screen  of  bars  wch  are  [one]  inch  apt  or  wch  shl  be 
sold  unscreened. 

16.  No  ROYALTY  shl  be  pd  for  coal  actually  consumed  by  No  royalty 
pumpg,  windg,  &  ventilatg  engines,  ventilatg  furnaces,  &  pit  coJ^^^d. 
fires  used  for  workg  the  demised  minis,  provd  the  quantity 
consumed  does  not  exceed p.  c.  of  the  total  amt  raised 

from  the  demised  premes. 

17.  No  ROYALTY  shl  be  pd  for  bldg  stone  or  fireclay  made  No  royalty 
into  bricks  wch  shl  resply  be  used  upon  the  premes.  ^^^^^ 

18.  A  WAY-LEAVE  rent  of  per  ton  shl  be  pd  for  minis  «««d. 

conveyed  from  adjoing  ppties  over  or  under  the  demised  W*y-iea^e 
premes  or  over  the  surface  of  the  lands  coloured on  the 

sd  plan. 

19.  The  lessees  shl  pay  at  the  rate  of per  acre  by  Surface 

way  of  rent  for  any  quantity  up  to acres  of  the  surface  J^  *^. 

lands  wch  shl  be  taken,  &  at  the  rate  of per  acre  for  all  tion  to 

such  lands  taken  in  excess  of acres,  &  shl  pay  for  crops,  *®°*^^ 

plantations,  &  timber  upon  any  land  taken  at  the  time  of  takg 
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pRio.  L  poBson  thof ;  And  bhl  also  pay  all  compenBon  payable  to  the 
tenants,  &  at  the  end  or  other  sooner  determinon  of  th& 
lease  shl  make  compenson  for  all  permanent  damage  to  the' 
surface. 

Bent  for         20.  Thb  LESSEES  shl  pay  at  the  rate  of per  acre  by 

for  houses.    ^^7  of  rent  f Or  such  pts  of  the  surface-land  coloured on 

the  sd  plan  as  shl  be  taken  for  the  ppose  of  erectg  dwellg- 
houses  thron. 
Time  for         21.  Thb  SD  rents  &  royalties  shl  be  payable  half-yrly  on  the 

payment  of  j.  •xi.ji! 

rents  and  day  of &  the day  of . 

royalties.         22.  The  LESSEES  shl  be  at  liberty  to  make  up  the  short 

make  np**  ^orkgs  of  any  yr  out  of  the  excess  of  any  of  the  next  succeedg 

short  yrs  Only,  but  the  surplus  workgs  of  any  past  yr  shl  in 

ings.  ^^  ^^  ^^  taken  to  make  up  the  short  workgs  of  any  sab- 
seqt  yr. 
No  merger       28.  Way-leave  BENT  shl  not  merge  in  the  eertn  rent. 
Uave  rent.       ^^^  LEASE  or  leasos  shl  contain  the  follg  covts  by  the  lessees 

Lessees'  ^  the  terms  now  usually  inserted  in  leases  of  similar  ppty  in 

covenants,  the  coy  of ,  that  is  to  Say : 

^  pv  24.  To  PAY  rents  &  royalties. 

«  _  25.  To  PAY  rates  &  taxes. 

10  pay 

rates.  26.  NoT  TO  take  any  of  the  surface-land  coloured on 

To  give  the  sd  plan  witht  givg  one  month's  notice  to  the  lessor  or  his 
fore  taking  &gont,  each  notice  to  be  accompanied  by  a  plan  upon  wch  the 
^^-  land  proposed  to  be  taken  shl  be  shewn. 

To  fence.         27.  To  FENCE  off  all  land  on  takg  posson. 

To  sink  28.  To  COMMENCE  sinking  from  the  surface pits  to  the 

^^'  seam  within cab:  months  from  the  commencemt  of 

the  term  on  the  land  coloured on  the  sd  plan,  one  pit 

to  be  not  less  than feet  in  diameter  in  the  clear  &  the 

other  not  less  than feet  in  diameter  in  the  clear,  in  sach 

situon  as  may  be  approved  of  by  the  lessor  or  his  agent,  & 
such  sinkg  to  be  pursued  with  pper  diligce  &  dispatch  & 

uninterruptedly  &  with  at  least able  workmen  constantly 

employed  except  in  case  of  strikes  or  genl  lockouts  or  unavoid- 
able accidents. 
To  supply        29.  To  SUPPLY  to  the  lessor  or  his  agent  from  time  to  time 
el^i^      when  required,  accurate  sections  of  tiie  strata  wch  may  be 
tions.  passed  through  in  sinkg  the  pits  to  be  sunk  on  the  demised 

premes,  &  to  supply  parlars  of  all  their  explorons. 
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80«  Not  to  erect  or  use  any  steam  engine,  coke-oven,  brick-  prbo.  i. 

kiln,  or  any  work  or  machine  whatever,  in  wch  coal  or  coke  shl  Not"to" 

*  be  burned  or  any  kind  of  fire  used,  within  fifty  yards  of  the  ^f^^  ^rw 

fence  of  any  land  from  time  to  time  taken  posson  of,  &  all  land  duy,  and' 

taken  to  be  forthwith  cleared  &  aftwds  kept  cleared  of  the  to  pay  for 

*  ,  damage  by 

underwood,  gorse,  &  long  grass,  with  a  view  to  avoid  risk  of  fin. 
fire  to  the  adjoing  lands,  &  to  pay  for  injury  occasd  by  fire  or 
orwise  to  any  land,  &  the  crops  &  plantations  thron,  wch  shl 
not  have  been  taken  by  the  lessees  as  hby  authorised. 

81.  To  ERECT  weighg  machines,  &  to  weigh  the  minis  got,  &  To  weigh 
to  allow  the  lessor's  agent  to  be  psnt  at  the  weighg.  °^"^^ 

82.  To  KEEP  separate  accts  of  the  workgs  from  each  of  the  To  keep 
seams,  &  to  supply  copies  thof  to  the  lessor  or  his  agent.  J^imtB^of 

88.  To  KEEP  plans  to  a  scale  of chains  to  an  inch.  workings. 

S4.  Not  to  assn  or  underlet  witht  the  consent  of  the  lessor.   ^P  ^®*p 

plaxis. 

85.  To  LEAVE  barriers  if  required  by  the  lessor  or  his  agent  ^^^  ^ 

of yards  in  width  in  each  of  the  demised  seams  adjoing  assign. 

the  outside  boundary  of  the  demised  premes.  ^**  ^^^^ 

86.  To  stop  up  effectually  every  instroke  or  outstroke  drift  rj.^  ^  ' 
at  the  end  or  other  sooner  determinon  of  the  term  if  required  lostroke 
by  pper  frame  dams  or  orwise  to  the  satisfon  of  the  lessor  or  ^roke^ 
his  agent.  ^^^^^^ 

87.  To  KEEP  the  works  in  repair.  To  repair. 

88.  To  DELTVEB  up  the  works  &  mines  in  good  repair  &  TodeUyer 
workg  order  &  pperly  drained  &  ventilated  to  the  satisfon  of  °^' 

the  lessor  or  his  agent  at  the  end  or  other  sooner  determinon 
of  the  sd  term. 

89.  Not  to  work  under  or  within yards  of  any  bldgs  Not  to 

now  built  or  hinafter  to  be  built  [for  agricultural  pposes  or  bundiags*'^ 
with  the  consent  of  the  lessees]  upon  the  demised  premes. 

40.  To  WORK  the  mines  pperly  &  accdg  to  the  most  To  work 
approved  method  of  workg  for  the  time  being  in  use  in  the  JJl^'^iy. 
coy  of ;  &  to  observe  the  Coal  Mines  Eegulon  Act,  1887, 

or  any  statutory  modificon  thof  for  the  time  being  in  force. 

41.  Not  wilfully  to  do  anything  to  injure  the  mines.  Not  to  in- 

42.  Not  to  allow  any  water  to  accumulate  in  the  workgs  of  ^""  '^^^ 
any  of  the  demised  seams,  &  in  the  event  of  any  water  so  aUow  water 
accumulatg,  to  exte  when  required  such  works  as  may  be  necy  ^J*^°™°" 
to  remove  such  accumulons,  so  as  to  prevent  the  loss  of  any 

coal  wch  ought  fairly  to  be  worked. 
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48.  To  SUPPLY  the  lessor  or  his  agent,  from  &  after  the 
winning  of  the  coal,  with  one  ton  of  large  coal  per  week  free 
of  cost  at  the  pit's  mouth,  the  same  not  to  be  chgeaUe  with 
royalty. 

The  lbasb  or  leases  shl  contain  the  foUg  powers  to  the 
lessees  in  the  terms  now  usually  inserted  in  leases  of  similar 
ppty  in  the  coy  of : 

44.  To  suBBBNDBR  the  demised  premes  if  the  workg  is 
unsuccessful. 

45.  To  BBHOTB  the  plant  at  the  end  or  other  sooner  deter- 
minon  of  the  sd  term'  if  the  lessor  shl  not  elect  to  pchase  the 
same. 

Thb  lbasb  or  leases  shl  contain  the  foUg  powers  to  the 
lessor  in  the  terms  now  usually  inserted  in  leases  of  similar 
ppty  in  the  coy  of . 

46.  To  RE-ENTER  if  any  rent  or  royalty  is   in    arrear  for 
days,  or  on  breach  of  any  of  the  covts,  or  if  the  lessees  or 


their  assns  shl,  while  the  sd  demised  premes  or  any  pt  thof  shl 
remain  vested  in  them,  become  bkpt  or  enter  into  any  arrangemt 
or  composon  with  their  credors,  or  being  a  Co,  shl  enter  into 
liquidon  whether  compulsory  or  voluntary. 

[47.  To  SUSPEND  the  works  &  to  distrain  upon  the  engines, 
plant,  &  stock  in  hand,  if  any  of  the  rents  or  royalties  are  in 
arrear  for days.] 

48.  To  PCHASE  the  lessees'  plant  at  a  valuon  on  givg  to  them 
six  calr  months'  notice  bfe  the  expiron  or  other  sooner  deter- 
minon  of  the  term,  or  in  the  event  of  the  same  being  determined 
by  re-entry  then  on  givg  such  notice  within  fourteen  days 
thrafter. 

49.  To  ENTER  upon  the  premes  durg  the  last  yr  of  the 
lessees'  occupon  for  the  ppose  of  doing  any  act  necy  or  useful 
for  the  future  workg  of  the  mines. 

50.  To  EXAMINE  the  mines  &  premes  at  all  times. 

51.  To  WEIGH  the  minis  &  to  examine  &  copy  the  lessees' 
plans  &  accts. 

62.  For  the  pposes  afsd  or  any  of  them  to  have  the  assistce 


(a)  Qu.  whether  this  subjects  the  lease  to  extra  stamp  duty  under  the 
Act  of  1891,  s.  76. 
(6)  See  p.  821,  note. 
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of  minersy  workmen,  &  others  in  the  employmt  of  the  lessees,     pkxo.  i. 
&  the  nse  of  the  machy  &  plant  free  of  chge. 

58.  The  lbsbob  shl  covt  in  the  usual  way  for  the  lessees'  Lessor  to 
quiet  enjoymt.  for  q*^t 

54.  The  lbasb  or  leases  shl  contain  the  usual  arbitron  eDjoyment. 
clause,  &  such  other  clauses  in  addon  to  those  hinbfe  mentd,  J^j^ 
&  not  being  inconsistent  thrwith,  as  are  now  usually  inserted  arbitration 
in  leases  of  similar  ppty  in  the  coy  of . 

55.  The  lease  or  leases  &  counterpt  of  each  lease  shl  be  Prepara- 
prepared  by  the  solor  of  the  lessor  at  the  expse  of  the  lessees,  i^^and 
&  the  lessees  shl  pay  all  expses  attendg  this  agrmt..  ^^^'^ 

56.  Until  the  lease  or  leases  shl  have  been  grted,  the  lessor  Lessor's 
shl  have  the  same  powers  &  remedies  by  distress  (c)  &  orwise  befoiT 
in  case  of  non-paymt  of  rent  &  royalties,  &  all  other  powers  &  k^*^*  ^^ 
rts  as  if  the  lease  or  leases  had  been  exted. 

57.  The  lessor's  title  shl  not  be  inquired  into.  Lessor's 

title  not  to 

58.  Any  question  arisg  out  of  this  agrmt  shl  be  settled  by  be  inqaired 
arbitron  in  the  usual  mner.  ^^' 

69.  Add  any  other  dauses  from  the  forms  given  above  wchmay  ^ion. 
be  appropriate.    In  wits,  &c. 

ISchdle  of  Peels.'} 


n. 

LEASE  of  Ibon  and  Metallic  Mine  in  Deyonshirb  effected    prso.  n. 

by  Grant  of  Licences  Only. 

Pabtiss,  a.  (hinafter  called  the  lessor,  wch  expression,  &c., 
see  p.  670),  1 ;  B.  &  C.  (hinafter  called  the  lessees,  wch  ex- 
pression, (fee),  2.    WITNETH  that  in  conson  of  the  rents  &  Wit- 
reservons  hinafter  reserved,  &  of  the  covts  &  agrmts  by  the 
lessees  hinafter  contd,   the  lessor  doth  hby  grt  &  demise  Demise, 
unto  the  lessees,  exclusive  liberty  to  get,  '^  iron,  iron  ore,  umber.  Parcels. 
&  other  ores,  metals,  &  minis,"  p.  794 ;  to  make  works,  p.  795 ; 
to  use  water,  p.  796 :  And  the  iron,  iron  ore,  umber,  &  all  other 

(c)  See  p.  821,  note. 
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ores,  metals,  &  minis  to  be  found  &  gotten  by  virtae  of  these 
psnts  to  take,  raise,  make  merchantable,  carry  away,  &  dispose 
of  at  their  will  &  pleasure,  To  hold  the  sd  licences,  powers  k 

authorities  hby  grted  Unto  the  lessees  from  the day  of 

,  for  the  term  of yrs,  ReBervon  of  fixed  rent,  p.  800, 

witht  ih-e  words  in  brackets ;  also  a  yrly  royalty ,  "  for  every  ton 
of  twenty-one  cwt.  of  iron,  iron  ore,  or  umber,"  p.  801,  And 

ALSO  renderg  <fe  deliverg  on  the  sd  premes  one pt  or  share 

of  all  such  tin,  tin  ore,  copper,  copper  ore,  lead,  lead  ore,  &  all 
other  metals  k  minis,  except  iron,  iron  ore,  &  umber,  raised 
or  got,  continue  form  for  render  in  kind  ormoy  at  lessor's  optum, 
p.  808 :  average  clause,  p.  805  :  Covts  by  lessees  "for  themselves 
and  their  assns,"  to  pay  the  rents  d  royalties,  p.  805 ;  to  pay 
rates  dc  taxes,  p.  805 ;  to  weigh  minis,  p.  818 ;  to  allow  lessor  to 
inspect  weighg-machines,  p.  818 ;  to  allow  lessor's  agent  to  be 
psnt  at  the  weighg,  p.  818 ;  not  to  make  any  unnecy  shafts,  p.  810 ; 
to  fence  pits,  p.  809 ;  not  to  work  near  bldgs,  dc,  p.  812 ;  to 
allow  lessor  to  inspect,  '*  all  or  any  adits,  shafts,  or  works,  weh 
shl  be  driven,  sunk,  made,  or  used  within  the  sd  lands, "  p.  815 ; 
to  preserve  surface  mould,  p.  818 ;  not  to  cause  damage,  p.  816 : 
Power  to  lessor  to  pchase  engines  at  end  of  term,  p.  820. 
And  m  case  the  lessor  shl  not  elect  to  take  such  engines, 
machy,  apparatus,  materials,  &  effects  at  a  valuon  as  afsd, 
then  that  the  lessees  will  not  remove  the  same,  or  any  pt  thof, 
from  the  sd  lands  until  all  the  shafts  wch  shl  have  been  opened 
or  made  by  the  lessees  shl  have  been  filled  in,  or  pperly 
covered  or  seed,  &  all  rents,  royalties,  dues,  &  compenson 
then  due  from  them  shl  have  been  pd  accdg  to  the  covts  hinbfe 

contd,  after  wch  the  lessees  shl  be  at  liberty  durg calr 

months  thrafter  to  remove  the  same :  Power  of  re-entry y  p.  818 ; 
[power  of  distress,  p.  821] ;    covt  by  lessor  for  quiet  enjoymt, 
p.  817  ;  arbitron  clause,  p.  704,  with  the  addon  at  p.  822.    Add 
any  other  clauses  from  the  above  forms  wch  may  be  appropriate 
In  wits,  (fee. 
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in. 

LEASE  of  Slate  Quarries  in  Wales  (a).  pbeo.  m. 

Pabtibs,  a.,  lessor,  hinafter,  &c.,  see  p.  670,  1 ;   B.  &  C, 
lessees,  hinafter,  &c.,  2 :   WITNETH,  conson,  demise  of  "  All  Demise. 
THOSE  pees  of  land  situate,  &c.,  &  also"  the  slate  qttarries, 
p.  795,  Took  with  full  power,  licence,  &  authority,  to  open,  Liberty  to 
dig,  sijnk,  search  for,  work,  raise,  &  get  all  slate  or  slate-rocks  ^^'*^- 
of  every  kind  in,  from,  or  out  of  the  lands  &  hds  afsd,  &  for 
that  ppose  to  remove  &  take  away  any  surface  soil,  &  to  dig,  To  dig 
sink,  &  drive  any  new  pits,  shafts,  soughs,  levels,  trenches,  p**^  *«• 
dams,  embankmts,  drains,  &  watercourses  in  or  about  the  sd 
quarries  or  works :  And  to  have,  use,  alter,  &  divert  the  pits,  to  diyen 
shafts,  soughs,  levels,  trenches,  dams,  embankmts,  drains,  <fe  "^^  *c- 
watercourses  now  existg,  or  hrafter  to  be  opened,  or  made,  in, 
under  or  upon  the  sd  lands  &  hds,  or  any  pt  thof :  And  to  Alter 
make  new,  «fc  to  use,  stop  up,  alter,  &  divert  the  psnt  &  any  ^^^'^  ^ 
new  tramways  &  other  roads,  inclined  planes,  levels,  drifts,  & 
works  in  or  upon  the  sd  lands  &  hds,  or  any  pt  thof :  And  to  Pat  up 
make,  build,  «fc  erect  upon  any  pt  of  the  sd  lands  &  hds  any  "^luaciy. 
engines,  machines,  wheels,  pumps,  mills,  &  bldgs  whatsr :  And  PuH  down 
TO  alter  &   pull  down  any  house  or  bldg  now  standg,  or  ^o»*»^ 
hrafter  to  be  erected  on  the  sd  lands  [witht  any  liability  or 
obligon  to  rebuild  the  same],  for  the  better  or  more  effectually 
gettg,  dressg,  makg  merchantable,  &  carrying  away  such  slate 
as  afsd,  or  for  workg  or  carrying  on  any  works  or  quarries  hby 
authorised  to  be  made  or  worked :  And  with  full  rt  to  cut  &  Make 
make  drains,  gutters,  pits,  &  trenches  for  keepg  &  conveying  ^'^^ 
water  for  such  engines,  machines,  wheels,  pumps,  mills,  &  other 
necy  uses  in  <k  about  the  sd  works  or  quarries :  And  also  to  Get  stone 
dig  &  get,  in,  upon,  or  out  of  the  sd  lands  &  hds,  such  stone,  *"^  '^^^' 
clay,  &  other  materials,  as  may  be  necy  or  requisite  for  makg, 
repairg,  &  maintaing  any  works,  bldgs,  tramways,  waterways, 
or  other  things  now  existg,  or  hrafter  erected,  or  made  in 
connon  with  the  sd  quarries :  [With  free  rt  of  passage  for  the  Right  of 
lessees,  their  servants,  agents,  &  workmen,  with  horses,  carts,  ^^* 
carriages,  or  orwise  in,  upon,  &  over  all  roads,  ways,  levels. 


(a)  As  to  fencing,  see  60  &  61  Vict.  o.  19. 
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PEBo.  III.  &  drifts  for  the  tune  being  upon  or  nnder  any  other  lands  of 
the  lessor  not  hinbf e  demised^  for  carrying  away  the  sd  slates, 
&  for  carrying  &  bringing  any  materials  &  things  whatsr 
to  or  from  the  sd  quarries.]  Resewon  to  lessor  of  Uberh/ 
to  enter  d  inspect  works^  svhstittUg  "  qoarries  "  for  "  mines,*' 
p.  800 :  To  HOLD,  use,  exercise,  &  enjoy  the  sd  lands,  hds,  slate- 
rocks,  quarries,  works,  powers,  &  premes  hinbfe  demised  k 
grted,  Bubjt  to  the  respive  estes  &  intts  of  the  sevl  tenants  of 

To  lessees,    the  same  lands  &  hds,  Unto  the  lessees  from  the day  of 

for  the  term  of  twenty-one  yrs  :  Reservon  of  certn  reiU, 

p.  800 ;  ilt  royalty  "  of for  every  ton  (consistg  of ^Ibs.) 

of  slate  (except  rough  flags),  of  a  size  exceedg  100  superficial 
inches,  wch  shl  be  got  &  made  durgthe  sd  term,"  p.  801 :  Akd 

ALSO  PAYING  thrfor  durg  the  sd  term  a  royalty  of for  eveiy 

ton  (to  be  calculated  as  afsd)  of  rough  flags  &  lintels  &  slate  of 
a  size  not  exceedg  100  superficial  inches,  wch  shl  be  got  & 
made  durg  the  sd  term :  Frovd  always,  &  it  is  hby  agrd  & 

decld  that  the  qtrly  paymt  of  £ ,  made  on  any  qtr  day  in 

respt  of  the  sd  certn  yrly  rent  of  £ ,  shl  be  taken  in  pt 

paymt,  so  far  as  the  same  shl  extend,  of  the  sd  royalties  of 

& per  ton,  accrued  due  in  the  qtr  wch  shl  immedly 

precede  such  qtrly  day.  Average  clause,  p.  805.  Carts  bif 
lessees  '^  for  themselves  &  their  assns  "  to  pay  rents  dt  royalties, 
p«  806 ;  to  pay  rates,  p.  805  :  And  will  keep  true  &  pper  books 
of  acct  of  all  slates,  slate-rocks,  slate-flags  &  blocks,  wch  shl 
be  gotten  &  made  in  the  sd  works,  &  will  fairly  &  openly  weigh 
all  such  slates,  slate-rocks,  slate-flags,  &  blocks,  as  shl  be  sent 
for  shipment  or  transit  by  rly  or  orwise  off  the  sd  lands  k 
hds,  &  keep  the  sd  books  of  acct  at  the  office  or  countg-honse 
of  the  sd  works :  And  will  permit  the  lessor  &  his  agents  at 
all  reasble  times  durg  the  first  fourteen  days  of  every  qtr  of  a 
yr  of  the  sd  term  to  inspect  such  books  of  acct  &  parlars :  And 
ALSO  that  the  lessees  will  psonally,  or  by  their  agents  or 
managers,  whenever  required,  verify  the  accuracy  of  the  sd 
books  of  acct  &  parlars :  And  also  will  at  all  times  durg  the 
sd  term  use  &  work  in  every  respt  the  sd  lands,  rocks,  quarries, 
&  beds  of  slate,  &  make,  manufacture,  &  work  all  the  slate  of 
every  description  raised  or  got  out  of  the  sd  quarries  of  pper 
sorts,  sizes,  thicknesses,  &  dimensions  in  every  respt  aoedg  to 
the  best  &  most  improved  method  for  the  time  being  in  use  in 
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the  district  of  carrying  on  &  workg  slate  qoarries,  &  makg  &   tkk.  in. 
manofacturg  slates :  And  will  effectually  prosecute  &  continue  >po  ^^. 
such  works,  &  keep  the  sd  quarries  free  &  clear  from  all  cute  works. 
rubbish  :  And  will  remove  the  rubbish,  waste,  &  surface-soil  To  remove 
from  time  to  time,  &  deposit  the  same  in  some  convenient  &  ^ 
reasble  pt  of  the  sd  demised  premes,  wch  the  lessor,  or  his 
agent,  shl  approve  for  that  ppose,  so  as  such  deposit  shl  not 
injure  the  sd  quarries,  or  impede  the  future  workg  thof ;  to 
keep  wcrrks  in  repair,  do  deliver  up  at  end  of  term,  p.  809 ;  to 
allow  lessor  to  enter  d  inspect,  "  the  sd  rocks,  quarries,  &  beds 
of  slate  &  works,"  p.  815  ;  to  make  compensonfor  surface  dam- 
age, p.  805 ;  power  of  re-entry,  p.  818  ;  [power  of  distress  over  Power  of 
*'  all  slates,  slate-rocks,  blocks,  flags,  machy,  engines,  implemts, 
plant,  horses,  carts,  live  &  dead  stock,  and  all  other  effects 
whatsr  then  &  there  found,  whether  such  engines,  machy,  or 
other  effects  may  be  affixed  to  the  sd  lands  or  not,"  p.  821.] 
Govt  by  lessor  for  quiet  enjoymt,  p.  817.     Arbitron  clause,  p.  704, 
udth  the  addon  at  p.  822.     Add  any  other  clauses  from  the  above 
forms  wch  may  be  appropriate.     In  wits,  &c. 


distress. 


IV. 

LEASE  of  a  Goal  Mine,  the  Glauses  being  placed  in         prbc.  iv. 

Schedules. 

Pasties,  A.,  lessor  (hinafter  called  the  lessor,  wch  expression 
shl  hinafter  &  in  the  schdle  hto,  &c.,  see  p.  670),  1 ;  B.  &  G., 
lessees  (hinafter,  &c.),  2.  WITNETH  that  in  conson  of  the  Wit- 
rents  &  royalties  hinafter  reserved  &  the  covts  on  the  pt  of  the  °^®*'*- 
lessees  &  condons  hinafter  contd,  the  lessor  doth  hby  grt  & 
demise  unto  the  lessees.  All  those  mines,  beds,  veins,  &  seams  Demise. 
of  coal  &  fireclay,  liberties,  licences,  &  privileges  mentd  &  Tiiieeis. 
descd  in  the  first  pt  of  the  schdle  hrunder  written.  Except  &  fieserra- 
BESEBviNG  uuto  the  Icssor,  as  in  the  second  pt  of  the  sd  schdle  ^''^^ 
is  mentd,  To  hold  the  premes  hby  grted  &  demised  Unto  the  Haben- 

lessees,  from  the day  of  for  the  term  of yrs,  *^'*"' 

Paying  thrf or  the  sevl  rents  &  royalties  mentd  &  Specified  in  the  i^nts. 
third  pt  of  the  sd  schdle,  Subjt  to  the  provons  relatg  to  the  Provisioiis 

K.E.— vol.   I.  8   H  iwtoPeuts. 
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Fuc.  IV.  sd  rents  &  royalties  expd  in  the  fourth  pt  of  the  sd  schdle : 
CovU  by  the  lessees  with  the  lessor y  p.  679,  as  in  the  fifth  pt  of 
the  sd  schdle  is  expd.  Cact  by  the  lessor  with  the  lessees,  p.  694, 
as  in  the  sixth  pt  of  the  sd  schdle  is  expd :  And  it  is  hbt  aobd 
&  decld  in  mner  expd  in  the  seventh  pt  of  the  sd  schdle :  Akd 
IT  IS  HBY  ALSO  AOBD  &  decld  that  the  sd  schdle  hronder  writtexi 
shl  be  deemed  to  be  pt  of  these  psnts  &  be  read  &  constraed 
accdly.    In  wits,  &c. 

The  schdle  refd  to  in  the  above  written  indre  (a). 

The  first  pt. 

Paroels.  Pcels,  p.  794 ;  liberty  to  work  mines,  p.  795 ;  to  sink  piU  d 

make  works,  p.  796 ;  witii  provo  as  to  surface  operons  sUghtl^ 
altered,  p.  798  ;  [ifneof,  liberty  ofinstroke  d  outstroke,  p.  797; 
to  quarry,  p.  796 ;  to  use  water,  p.  796 ;]  lessees  not  to 
obstruct  lessor's  ming  operons^  p.  798 ;  or  to  do  unnecy  damage, 
p.  798. 

The  second  pt. 

So  HUGH  &  such  pts  of  the  sd  mines,  beds,  veins,  &  seams 
hby  demised  as  is  or  are  required  for  the  support  of  any  house 
or  bldg  now  on  the  demised  lands,  or,  *'  on  the  lands  hinbb 

descd  &  distinguished  by  a colour  on  the  sd  map : "  (t 

also  excepted  minis  with  liberties  for  workg  the  same,  p.  799;  to 
use  tramways,  p.  799 ;  lessor  to  join  in  repairg  tramways,  p.  799 ; 
liberty  to  lessor  to  enter  it  inspect  mines,  p.  800 ;  provo  that  the 
lessor  shl  not  hinder  the  lessees,  p.  800. 

The  third  pt. 

Rents.  Fixed  rent,  vnth  the  words  in  brackets,  p.  800 ;  suffaee  rent, 

p.  801 ;  galeage  rents  per  ton  of  coal  d  fireclay,  p.  801 :  [iwqf- 
leave  rent,  p.  802 ;  spoil  bank  rent,  p.  802.] 

The  fourth  pt. 

ProTisiona        All  THE  afsd  rents  shl  be  pd  free  from  any  dedon  except 
as  to  rente,  landlord's  ppty  tax :  Provo  that  a  certn  quantity  of  coal  may  be 

got  witht  paying  royalty,  p.  808 ;  provo  as  to  accidents,  p.  804 ; 

strike  clause,  p.  804 ;  average  clause,  p.  805. 


Seaeira- 

iioDs. 


(a)  It  will  be  conyenient  to  paragraph  the  olaiises  in  the  Schedule. 
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The  fifth  pt.  PMo.  pr. 

To  pay  rentSy  p.  805  ;  to  pay  rates  <t  taxes^  p.  805 ;  to  pay  Lessee's 
compenson  for  surface  damage ,  p.  805  ;  to  work  mines  effectually ,  ^^®'**^*^ 
p.  806 ;  not  to  discontinue  workg,  p.  807  ;  to  sink  pits,  p.  826 ; 
ar^  to  exte  other  special  works,  see  p.  808  ;  to  protect  mines  from 
encroachmt,  p.  808  ;  to  fence  pits,  p.  809 ;  to  fill  in  or  fence  use- 
less  shafts,  p.  810 ;  not  to  interfere  with  roads  or  streams,  p.  811 ; 
not  to  work  near  bldgs,  p.  812 ;  to  weigh  coals,  dc,  p.  813 ;  with, 
if  thought  necy,  the  subsidiary  clauses,  forms  xxxn.,  xxxni., 
XXXIV.,  XXXV. ;  to  keep  plans  of  mines,  p.  814 ;  to  deliver  aects 
halfyrly,  p.  814 ;  inspon  of  accts  by  lessor,  p.  815 ;  to  mark 
boundaries  of  mine,  p.  815 ;  to  allow  lessor  to  inspect  workgs, 
p.  815  ;  not  to  obstruct  lessor  in  workg  excepted  minis,  p.  816  ; 
[not  to  allow  unauthorised  psons  to  use  way-leaves,  p.  816 ;  not  to 
a^sn,  p.  691 ;  with  the  provo ,]  to  keep  works  in  repair  dc  deliver 
up  at  end  of  term,  p.  809 ;  to  observe  the  Coal  Mines  Regulon  Act, 
1887,  p.  817. 

The  sixth  pt. 
For  quiet  enjoymt,  p.  817.  Lessor's 

covenants. 

The  seventh  pt. 

Power  of  re-entry,  p.  818;  [power  of  distress,  p.  821];  Provisoes. 
[power  to  lessees  to  determine  lease,  if  coal  Ues  too  deep,  p.  819 ; 
or  if  coal  is  of  bad  qiudity  or  exhausted,  p.  820]  Power  to  lessor 
to  pchase  engines  at  expiron  of  term,  p.  820 ;  arbitron  clause, 
p.  704 ;  with  the  addon,  p.  822 ;  provon  as  to  notices,  p.  822 ; 
add  any  other  clauses  from  the  above  foi'ms  wch  may  be 
appropriate. 


V. 

LEASES  of  Sbrpbntinb  Eock  in  Cornwall  (6).  prbo.  v. 

Pabtiss,  a.  (hinafter  called  the  lessor^  &c.,  see  p.  670),  1 ; 
B.  &  C.  (hinafter  called  the  lessees,  &c.),  2 :  WITNETH  that  Wit- 
in  conson  of  the  rents  &  royalties  hinafter  reserved  &  the  covts  ^^^^^' 

(&)  See  the  Quarries  Act,  1894.    As  to  fencing,  see  60  &  51  Vict.  o.  19. 
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on  the  pt  of  the  lessees  hinafter  contd,  the  lessor  doth  hby  grt 
&  demise  onto  the  lessees,  liberty  to  get,  *'  all  the  steatite,  soap- 
stone,  porphyry,  granite,  marble,  olivine,  asbestos,  &  diallage 
stone  &  rock,"  p.  795,  liberty  to  make  dt  construct,  ''adits, 
shafts,  pits,  &  a  jetty,  pier,  quay,  or  breakwater,  sheds,  houses, 
engines,  &  other  bldgs,  tramways,  &  roads,"  p.  796  :  Exceptg 
&  RESEBYO  onto  the  lessor  all  timber,  trees,  wood,  &  under- 
wood, &  all  copper,  copper  ore,  lead,  lead  ore,  tin,  tin  ore,  & 
all  other  metals,  minis,  &  stone  whatsr,  other  than  the  sd 
stone  &  rock  hinbfe  demised :   And  exceptg  Sc  resebtg  all 
quarries  of  slate,  &  pits  &  veins  of  clay  &  marl  whatsr,  with 
liberty  for  the  lessor,  &c.,  p.  799,  form  n.  ;  to  use  tramwayi, 
itc,  p.  799  ;  lessor  to  join  in  repairg  tramways,  p.  799 ;  liberty 
for  lessor  to  enter  dc  inspect  mines,  p.  800  :  Provo  tJiaJt  lessor  sU 
not  hinder  lessees,  p.  800 ;   Habendum,  p.  676 ;    Reservon  of 
fixed  rent,  p.  800;    royalty,   p.  801.     Covts  by  lessees,  "for 
themselves  &  their  assns,"  to  pay  rents,  p.  805  ;  to  pay  rates, 
p.  805 ;  not  to  discontinue  workg,  p.  807 ;  to  pay  compenson  for 
surface  damage,  p.  805 ;  to  keep  works  in  repair,  p.  809 ;  to 
fence  pits,  p.  809 ;  not  to  interfere  with  roads  or  streams,  p. 
811 ;  And  also  will  lay  aside  for  the  use  of  the  lessor,  all  meat 
earth  &  soil  wch  shl  be  dug  by  the  lessees,  &  will  not  within 
twelve  months  af twds,  lay  any  stones  or  rubbish  thron ;  to  keep 
accts,  p.  814 ;  deliver  accts  half-yrly,  p.  814 ;  to  allow  lessor  to 
inspect  accts,  p.  815  ;    d  to  inspect  workgs,  p.  815 ;  not  to 
obstruct  lessor  in  workg  excepted  minis,  p.  816.     And  fubtheb 
that  if  the  lessees  shl  erect  a  jetty,  pier,  quay,  or  breakwater, 
by  virtue  of  the  liberty  or  licence  hinbfe  contd,  they  shl  allow 
the  lessor  <fe  his  tenants  to  use  the  same  for  all  pposes  wch  shl 
not  interfere  with  the  works  of  or  with  the  user  of  the  same 
by  the  lessees,  upon  such  terms  as  to  the  paymt  for  or  mode 
of  enjoymt  of  the  same  as  shl  be  agrd  upon  by  the  lessor  k 
lessees,  or  in  default  of  agrmt  shl  be  determined  by  arbitron ; 
to  deliver  up  at  end  of  term,  p.  817  ;  power  of  re-entry,  p.  818 ; 
[  power  of  distress,  p.  821].     Covt  by  lessor  for  quiet  enjoymt, 
p.  817 ;  arbitron  clause,  p.  704,  with  the  addon,  p.  822 :  add 
any  other  clauses  from  the  above  forms  wch  may  be  appropriate. 
In  wits,  &c. 
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VI. 

LEASE   of  a  Brickfield.  pmo.  ▼!. 

Parties,  A.,  leasoTy  hinafter,  &c.,  see  p.  670, 1 ;  B.  &  C,  lessees, 
hinafter,  &c.,  2.  WITNETH  that  in  conson  of  the  rents,  Wit- 
royalties,  covts,  «fc  Condons  hinafter  reserved  &  contd,  &  by  the  ^^'^^^ 
lessees  to  be  pd,  pformed,  &  observed,  the  lessor  doth  hby  grt 
&  demise  unto  the  lessees,  All  those  pees  of  land  situate,  &c.,  Demise. 
Akd  also  liberty  to  get  clay,  brick  earth,  &  sand,  &  other 
materials  to  be  used  in  the  manufacture  of  bricks  [or  tiles] 
from  the  sd  lands,  &  to  manufacture  the  same  into  bricks  [or 
tiles]  on  any  pt  (a)  of  the  sd  land,  &  to  sell  &  dispose  of  the 
bricks  [or  tiles]  so  manufactured,  liberty  to  use  water,  p.  796, 
And  also  liberty  to  erect,  construct,  &  maintain  such  engines, 
machy,  kilns,  clamps,  ovens,  workshops,  bldgs  [cottages], 
erons,  &  things,  &  to  form  such  roads,  communicons,  ash 
heaps,  spoil  banks,  &  other  convenices  on  &  over  the  sd  lands 
as  may  be  necy  or  convenient.  [Oenl  reservon  of  mines  <£ 
minis,  *'  other  than  the  clay,  brick  earth,  sand,  &  other  sub- 
stces  hby  demised,"  p.  799] ;  liberty  to  lessor  to  enter  d  inspect 
works,  p.  800, /orm  vn.,  saying,  "  the  sd  demised  premes,"  d 
*'  the  quantity  of  clay,  brick  earth,  &  sand  actually  got,  &  the 
no.  of  bricks  [&  tiles]  in  course  of  manufacture  or  ready  for 
sale,"  dt  omittg  the  clause  beginng  "  for  the  pposes  afsd,"  To  Haben- 
HOLD,  use,  &  enjoy  the  sd  premes  hby  grted  &  demised  Unto  J^' 

the  lessees  from  the day  of ,  for  the  term  of  21  yrs,  dum. 

Reservon  of  dead  rent,  p.  800,  form  i.,  saying,  "  may  manu- 
facture durg  the  half-yr,  &c., bricks  [&  tiles]." 

And  also  a  royalty  to  be  pd  on  the  days  hinbfe  mentd  of 

for  every  thousand  bricks    manufactured   on    the  demised 

premes  in  excess  of thousand  durg  the  half-yr  immedly 

precedg  such  paymt,   &  of  for  every  thousand   tiles 

manufactured,  &c.,  Pro  yd  always  that  no  royalty  shl  be  pd  in  Proviso. 
respt  of  any  bricks  or  tiles  used  in  the  eron,  constron,  or 
mtce  of  any  of  the  kilns,  clamps,  ovens,  workshops,  bldgs, 
cottages,  erons,  water-courses,  culverts,  drains,  or  things  hby 


(a)  If  the  brickfield  is  near  buildings  some  restrictions  as  to  the  position 
of  clamps,  kilns,  and  ash  heaps  may  be  required.  The  nature  of  the  tiles, 
whether  roofing  or  draining  tiles,  and  the  dimensions,  must  be  stated. 
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pRia  Ti. 


oorenanta. 


CUmps, 
To  pra§erre 

BUlfaiM 

■oil. 


Not  to 
curry  away 
clay,  kc 


To  keep 
accoonta. 


To  allow 
inspection 
by  leuor. 

To  indem- 
nify leesor 
against 
actions, 
&c. 


authorised  (a).  Corts  by  the  lessees  "lor  themselves  &  their 
assns/'  to  pay  rent  d  royalties,  p.  805  ;  to  pay  rates  d  taxes,  p. 
805,  saying  **  the  demised  premes  or  the  clay,  brick  earth, 
sand,  &  other  materials  got  thfrom,  or  the  proceeds,  &c.,  to 
fence  '*  the  demised  premes,"  p.  809,  to  prevent  poachg,  p  812, 
[not  to  place  clamps,  dc,  except  t;i  certn  places,  p.  812,  form 
xxvni,  rmitatis  mutandis  (6)].  And  also  that  the  lessees  wiU 
lay  aside  &  preserve  the  two  topmost  spits  of  soil  from  any  pt 
of  the  premes  where  they  may  dig  clay  or  sand,  &  will  as  soon 
as  the  clay,  brick  earth,  or  sand  shl  have  been  taken  replace 
the  sd  two  spits  of  soil  &  restore  the  surface  so  as  to  be  fit  for 
agricultural  pposes.  And  will  not  carry  away  from  the 
demised  premes  any  clay,  brick  earth,  sand,  or  other  subetees 
obtd  under  the  liberties  afsd,  but  will  manufacture  the  same 
on  the  demised  premes  &  not  elsewhere  into  bricks  [or  tiles] , 
And  will  at  all  times  keep  at  the  office  on  the  demised  premes 
accurate  accts  showg  the  no.  of  bricks  [&  tiles]  manufactured 
on  the  demised  premes,  &  of  the  sales  thof,  &  of  the  terms, 
&c.,  continue  to  keep  accts,  p.  814,  mutatis  mutandis,  to  allow  the 
lessor  to  inspect  accts,  p.  815,  mutatis  mutandis.  And  also 
that  the  lessor  &  his  agents  shl  be  at  liberty  at  all  times  durg 
the  sd  term  to  enter  upon  &  inspect  the  demised  premes ;  And 
ALSO  will  durg  the  sd  term  indemnify  &  keep  indemnified  the 
lessor  agst  all  actions,  claims,  damages,  &  expses  wch  may  be 
instituted  or  occasd  in  respt  of  the  storage  of  ashes  or  other 
materials,  or  the  manufacture  of  bricks  [or  tiles]  on  the 
demised  premes  or  any  annoyce  or  damage  wch  may  be  thby 
occasd  to  the  neighbourhood.  To  deliver  up  at  end  of  term, 
saying,  **  with  all  kilns,  clamps,  erons,  &  bldgs,"  Power  of 
re-entry,  p.  818.  [^Poicer  of  distress,  p.  821,  saying,  "all  clay, 
brick  earth,  sand,  &  other  materials  actually  gotten,  &  all 
bricks  [&  tiles]  partially  or  completely  manufactured,  &  all 


(a)  Sometimes  an  average  clause,  see  p.  805,  is  inserted;  but  it  appesis 

to  be  inappropriate.    If  it  is  inserted  a  COVt  to  work  effectually,  p.  806, 
mutatis  mutandis,  should  be  inserted. 

(b)  It  may  be  desirable  to  provide  (i.)  that  the  day  shall  be  worked  from, 
say,  E.  to  W. ;  (ii.)  that  the  full  depth  shall  be  worked  before  new  ground  is 
broken ;  (iii.)  that  it  shall  be  worked  in  accordance  with  sections  and  lereJa 
annexed  to  the  lease,  or  to  be  fixed  from  time  to  time  by  the  landlord  or  hii 
agent. 
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fixed,  &c."].    Covtbythe  lessor  for  quiet  enjoymt^  p.  817 ;  Power    prio.  n. 
to  lessees  to  remove,  "all  bricks  [&  tiles]  completely  manu- 
factured  &  being  on  the  sd  premes,"  p.  820,  form  vi.,  mutatis 
mutandis.     Pbovd  that  if  the  lessees  shl  at  any  time  be  Power  to 
restrained  by  legal  pcdgs  from  makg  or  bnmg  bricks  upon  the  f,^^"'"* 
land  hby  demised  or  any  pt  thof  or  shl  be  mulcted  in  damages 
for  such  makg  or  bumg,  then  <&  in  eir  of  the  sd  cases  the 
lessees  may  give  notice  in  writg  to  the  lessor  to  forthwith 
determine  this  lease,  &  the  same  shl  be  determined  accdly 
subjt  to  the  paymt  of  all  rents  &  royalties,  &  the  pformce  & 
observce  of  all  the  covts  hrin  contd,  &  by  the  lessees  to  be 
pformed  or  observed  up  to  the  time  of  such  determinon: 
arbitron  clause,  p.  704,  with  the  addon,  p.  822.     In  wits,  <&C. 


VII. 

AGREEMENT /or  Yearly  Tenancy  of  a  Brickfield.  pr«c.  vn. 

A  short  form  (c). 

Parties,  A.,  hinafter,  &c.,  see  p.  670,  1 ;  B.  &  G.,  hinafter, 
4&c.,  2. 

1.  The  lessor  hby  demises  to  the  lessees  as  yrly  tenants  Demise. 

from  the  day  of  ,  All  that  field,   situate,  &c.,  Puoeis. 

With  liberty  to  the  lessees  to  get  clay  &  sand  thfrom,  &  to  Right  to 
manufacture  the  same  into  bricks  on  any  pt  of  the  premes,  f^d^k© 
&  to  erect  such  kilns,  [clamps],  sheds,  or  huts,  as  may  be  necy  bricks. 
for  such  ppose. 

2.  The  rent  shl  be  a  certn  rent  of  £ ,  payable  half -yrly  Reserra- 

on  the  day  of  ,  & day  of  ,  &  a  royalty  ^^^ 

of  per  1000  bricks  to  be  pd  on  the  days  afsd  on  all 

bricks  made  on  the  premes  durg  the  half-yr  precedg  each 

such  paymt. 

8.  Lessees  not  to  discontinue  workg,  see  p.  807. 

4.  The  lessees  shl  at  their  own  expse  keep  the  road  from  Le«e- 

the  sd  field  to  the  turnpike  road  from to in  repair  J^.^*" 

&  good  Condon. 

(c)  See  last  Precedent  and  notes  thereto. 


840 


LEASES   (mining). 


PKIO.  TU. 


5.  To  preserve  surface  mould,  <£  not  to  carry  away  clay  or  sand, 
as  in  last  precedent,  p.  888. 

6.  EiR  PTY  may  determine  this  agrmt  by  givg  one  calr 

month's  notice  in  writg  to  the  other,  expirg  on  the day 

of in  any  yr. 

7.  If  this  agrmt  shl  be  determined  by  the  lessor  by  notice 

expirg  bfe  the  day  of  ,  he  shl  pay  for  all  kilns 

[clamps],  sheds,  &  huts  erected  by  the  lessees  on  the  sd  field 
at  a  valaon  made  by  two  psons,  one  to  be  appted  by  each 
pty,  or  an  umpire  in  the  usual  mner,  but  in  the  event  of  the 
determinon  of  this  agrmt  in  any  other  nmer,  the  sd  kihs 
[clamps],  sheds,  &  huts  shl  belong  to  the  lessor  witht  his 
makg  any  paymt  for  the  same. 

8.  Power  of  re-entry,  p.  818,  saying,  "  may  re-enter  upon 
the  premes,  &  put  an  end,  <&c."    As  wits,  &c. 


PRCO.  rni. 


Parties. 

Lioenoe  to 
quarry. 


From  year 
to  year. 

Royalty. 


Royalties 
to  be 

calonlated 
and  paid 
quarterly. 

Power  of 

distress 

(6). 


vm. 

AGREEMENT  for  letting  from  Tear  to  Year  a  Quarry  of 
BuiLDiNO  and  Eoad  Stonb.    A  short  form  (a). 

A6BMT  made,  &c.,  Betn  A.  (hinafter,  &;c.,  see  p.  670),  1 ; 
B.  (hinafter,  &c.),  2. 

1.  It  shl  be  Iful  for  the  lessee  to  enter  upon  the farm, 

situate,  &c.,  &  to  quarry  stone  from  the  quarry  now  open 
thron  or  from  any  fresh  pits  wch  he  may  open  adjacent  thto, 

from  the day  of  from  yr  to  yr  till  this  licence  is 

determined.  At  the  royalties  foUg,  namely per  yard  for 

-  per  yard  for  all  bldg  stone  removed  from 


all  road  stone  &  — 
the  sd  land. 

2.  The  amts  of  the  royalties  due  shl  be  calculated  up  to  each 
of  the  usual  qtr  days,  &  shl  be  pd  within  one  C€dr  month 
after  the  same. 

[8.  The  lessor  shl  have  a  rt  of  distress  for  the  royalties  upon 
all  the  stone  wch  shl  for  the  time  being  remain  on  the  sd  land 
&  upon  the  lessee's  plant.] 


(a)  See  p.  835,  note. 
(6)  See  p.  821,  note. 
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4.  No  NEW  pit  shl  be  opened  witht  the  lessor's  written  PBko.  tui. 
consent.  No^ 

5.  The  lessee  shl  work  the  existg  pit  &  any  addonal  pit  p^^  ^}^ 
or  pits  wch  shl  have  been  opened  by  him  continuously  &  Lemeeto 
vigorously  except  in  case  of  a  genl  strike  or  lock-out  of  workoon- 
workmen  or  other  unavoidable  interruption,  &  shl  at  his  '^'^"^'"^y- 
own  ezpse  keep  the  roads  on  the  sd  farm  in  good  order  & 
Condon,  but  so  that  he  shl  not  pay  any  royalty  on  the  stone 

used  for  that  ppose,  &  shl  keep  the  quarry  &  any  new  pits 
wch  he  may  open  pperly  fenced  (c)  so  as  to  prevent  accidents, 
&  fill  in  any  pit  as  soon  as  it  is  exhausted,  &  replace  the 
mould  so  as  to  render  it  as  fit  as  circes  will  admit  for  agricul- 
tural pposes. 

6.  EiB  THE  lessor  or  the  lessee  may  at  any  time  give  notice  Power  to 
to  the  other  of  them  to  determine  this  agrmt,  &  thrupon  the  ^J^ont 
licence  to  quarry  stone  shl  cease  except  that  the  lessee  shl  by  notice. 
have  the  rt  to  exhaust  any  pit  then  actually  open,  &  the 

terms  of  this  agrmt  shl  in  such  case  continue  in  force  until 
the  whole  of  the  stone  then  raised  or  to  be  raised  from  any 
open  pit  shl  have  been  sold  &  the  royalties  pd  &  until  the 
lessee  shl  have  in  all  respts  complied  with  article  5  of  this 
agrmt. 

7.  If  the  lessee  shl  neglect  to  pay  the  rent  or  royalties  Power  of 
for  twenty-one  days,  whether  legally  demanded  or  not,  or  if  '•"^*^- 
he  shl  assn  or  underlet  the  premes  [or  if  he  shl  become 

bkpt,  or  enter  into  an  arrangemt  or  composon  with  his 
credors,]  the  lessor  may  by  notice  in  writg  given  to  the 
lessee  or  left  for  him  at  the  sd  quarry  put  an  end  to  this  agrmt. 
In  wits,  &c. 

(c)  See  60  &  51  Vict.  c.  19. 


LEASES  (MISCELLANEOUS  FOKMS). 


f^.^y  I,  Parties,  A.  &  B.,  lessors,  hinafter  called  the  lessors,  wch 

joint  ten-  i 

ants  (a),  expression  sol  include  their  hrs  &  assns,  where  the  context 
so  admits,  1 ;  C,  lessee,  hinafter  called  the  lessee,  wch  ex- 
pression shl  include  his  exs,  ads,  &  assns,  where  the  context,  &c., 
2 :  WiTNBTH,  consort,  dc,  the  lessors  do  hby  demise,  &c.,  peels, 
habendum,  reddendum,  to  the  lessors,  covU  by  the  lessee  "for 
himself  &  his  assns "  with  the  lessors,  tLsg  that  expression 
throughout:  Power  for,  the  lessors,  to  re-enter:  And  the 
lessors  do  hby  [for  themselves  &  their  assns  (&)]  covt,  &c.,  to 
insure,  dec,,  d-  for  quiet  enjoymt,  witht  interruption  by  the 
lessors,  or  any  peon  claimg  under  them  or  eir  of  them ;  power 
to  lessee  to  determine  lease  on  givg  notice,  to  the  lessors  or 
eir  of  them,  or  leavg  such  notice  at  their  or  his  reepive  osnal 
or  last-known  place  of  abode. 

p*^,*^y         n.  Partjss,  a.,  B.,  &  C,  hinafter  called  the  lessors,  wch  ex- 

lonantB  m  ,  '  ' 

common,  pression  shl  include  their  respive  hrs  &  assns,  where  the  context 
so  admits,  1 ;  D.,  hinafter  called  the  lessee,  wch  expression, 
&c.,  as  in  form  i.,  2  :  Witnbth,  conson,  dc,  the  lessors,  aocdg 
to  their  respive  estes  k  intts,  do  resply  hby  demise,  &c.,  pctU, 
habendum,  reddendum  [to  the  lessors,  accdg  to  their  respive  estes 
&  intts,  or  omittg  these  words'^ ;  covts  by  the  lessee  ''  for  himself  & 
his  assns  *'  with,  the  lessors,  &  also  separately  with  each  & 
every  of  them ;  power  to,  the  lessors,  or  any  of  them,  to 
re-enter:  And  the  lessors  do  hby  [for  themselves  resply  & 
their  respive  assns  (6)]  covt,  &c.,  to  insure,  dc,  d  for  ^et 


(a)  The  first  25  of  these  forms  are  intended  merely  to  indicate  the  varia^ 
tions  in  each  case  from  the  common  form  of  lease  by  an  owner  in  fee  to  one 
lessee.  As  to  using  an  interpretation  clause,  see  p.  670,  note.  The  yariations 
for  an  miderlease  are  given  in  the  precedent  of  an  underlease,  p.  724. 

(b)  See  note,  p.  6d4. 
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enjoymt,  witht  interruption  by  the  lessors,  or  any  of  them,  or 
by  any  pson  or  psons  claimg  through  or  under  them  or  any 
of  them ;  poicer  to  lessee  to  determine  lease  on  givg  notice,  to  the 
lessors  or  any  of  them,  or  leavg  such  notice  at  their  or  his 
respive  usual  or  last-known  place  of  abode. 

m.  Parties,  A.,  hinafter  called  the  lessor,  wch  expression,  Lease  to 
&c.,  1 ;.  B.  &  C,  hinafter  called  the  lessees,  wch  expression  shl  J^^te. 
include  their  exs,  ads,  &  assns,  where  the  context  so  admits, 
2 :  WiTNETH,  consort,  the  lessor  doth  hby  demise  unto  the 
lessees,  peels,  habendum,  to  the  lessees,  reddendum :  And  the 
lessees  do  hby  for  themselves  &  their  assns  (c),  covt,  &c.,  that 
they  the  lessees,  using  that  expression  throughout ;  provo  for 
re-entry  on  non-paymt  of  rent  or  breach  of  covt  by,  the  lessees, 
£or  if  the  lessees  shl  become  bkpt,  &c.]  ;  ccrvt  by  lessor  ["  for 
himself  &  his  assns  "]  with,  the  lessees,  to  insure,  dtc,  <i  for 
quiet  enjoymt  by,  the  lessees. 

IV.  Parties,  A.,  hinafter  called  the  lessor,  wch  expression,  Lmww  to 
Ac,  1 ;  B.  &  C,  hinafter  called  the  lessees,  wch  expression  common."^ 
shl  include  their  respive  exs,  ads,  &  assns,  where  the  context 

so  admits,  2 :  Witneth,  conson,  the  lessor  doth  hby  demise 
unto  the  lessees,  peels,  habendum,  to  the  lessees  as  tenants  in 
common,  reddendum :  And  the  lessees  do  hby  for  themselves 
&  their  assns,  &  as  a  septe  covt  each  of  them  doth  hby  for 
himself  &  his  assns  (c),  covt,  &c.,  that  they,  the  lessees,  usg 
tliat  expression  throughout,  provo  for  re-entry  on  non-paymt  of 
rent,  or  breach  of  covt  by,  the  lessees  [or  if  the  lessees  shl 
become  bkpt,  &c.] ;  covt  by  lessor  ["  for  himself  &  his  assns  "], 
with  the  lessees,  &  also  septely  with  each  of  them,  to  insure, 
d'c,  A  for  quiet  enjoymt  by,  the  lessees. 

V.  Parties,  The Co,  Limd.,  hinafter  called  the  Co,  wch  Lease  by 

expression  shl  include  their  assns  where  the  context,  &c.,  1 ;  company. 
B.,  hinafter  called  the  lessee,  wch  expression,  &c.,  2.     This 

(c)  The  lessees'  oovenants  in  leaaos  to  joint  tenants  are  often  in  practice.  As  to 

although  the  beneficial  interest  survives,  made  joint  and  several,  as  in  leases   covenants 

to  tenants  in  common,  see  the  next  form.     In  any  case  the  covenant  should   ,  ^  several 

lessees, 
be  vrorded  so  as  to  make  the  intention  clear ;  as  to  the  construction  put  upon 

covenants  in  this  respect,  see  Bums  v.  Bryan,  12  App.  Cas.  184,  where  in  a 

Scotch  lease  to  joint  tenants  the  covenant  was  held  to  be  joint  and  several  j 

White  V.  Tyndall,  13  App.  Cas.  263,  where  conversely  in  a  lease  to  tenants  in 

common,  the  covenant  was  held  to  be  joint  only ;  Elph.  N.  &  C.  Interp. 

Deeds,  p.  484. 
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will  be  in  the  foinn  for  a  lease  by  jt  tenants,  form  i.,  p.  842, 
usg  throaghout  the  expression,  the  Co,  except  thnt  notices  by  the 
lessee  may  be  given,  to  the  Go,  or  left  at  their  registered  office. 

Yi.  Parties,  A.,  hinafter  called  the  lessor,  wch  expression, 

&c.,   1 ;    The  Co,  Limd,  hinafter  called   the  Co,  wch 

expression  shl  include  their  assns  where  the  context,  &c.,  2. 
This  will  be  in  the  form  of  a  lease  tojt  tenants,  form  in.,  p.  843, 
vsg  throughout  the  expression,  the  Co,  except  that  the  prove  for 
re-entry  wiU,  if  so  intd,  include  the  ease,  if  the  Co  shl  enter 
into  liquidon,  whether  compulsory  or  voluntary  (a),  or  if  their 
assns,  not  being  a  Co,  shl  become  bkpt  or  enter  into  any 
arrangemt  or  composon,  whether  under  any  bkcy  act  or 
orwise,  with  their  or  his  credors. 

vu.  Parties,  A.,  B.,  &  C,  trees,  hinafter  called  the  lessors, 
wch  expression  shl  include  their  heirs  (b)  &  assns  where  the 
context  so  admits,  1 ;  [D.,  tenant  for  life,  2] ;  E.,  lessee,  hin- 
after, &c.,  8  :  WiTNBTH,  conson,  the  lessors,  refce  if  thought  JU 
to  power  [&  with  the  consent  hby  testified  of  the  sd  D.]  do  hby 
demise,  &c.,  peels,  habendum,  reddendum,  to  the  lessors,  nsg 
that  expression  throughout :  covenants  by  the  lessee  ^*  for  himself 
&  his  assns  "  with  the  lessors  :  power  for,  the  lessors,  to  re-enter: 
And  thb  lessors  do  hby  [for  themselves  &  their  assns  (d)'], 

(a)  Afl  to  the  rights  of  the  lessor  on  the  company  going  into  liquidation, 
see  Oooch  v.  London  Banking  Association,  32  Ch.  D.  41. 

(6)  The  word  "hrs"  is  oonoeived  to  be  right  notwithstanding  a.  90  of  the 
Conv.  Actj  1881,  vesting  trust  estates  in  the  personal  repreeentatires. 

(c)  If  the  powers  of  the  Settled  Land  Act,  1882,  are  applicable  (see  p.  705, 
note),  the  consent  of  the  tenant  for  life,  or  person  having  the  powers  of  a 
tenant  for  life  under  the  Act,  would  be  necessary  under  s.  56  to  the  exercise 
by  the  trustees  of  a  leasing  power  (except  in  the  case  of  a  settlement  by  way 
of  trust  for  sale,  see  the  Act  of  1884,  ss.  6  and  7).  This  is  a  reason  for 
granting  the  lease  under  the  Act,  and  not  under  the  power  in  the  settlement 
As  to  the  case  of  the  tenant  for  life,  &c.,  being  an  infant  or  lunatic,  see 
ss.  60,  62.  Under  the  Lunacy  Act,  1890,  63  Vict.  c.  5,  s.  120,  the  committee 
may  by  leave  of  the  judge  exercise  the  powers  of  leasing  vested  in  the  limatic 
by  the  Act,  In  re  Salt,  [1896]  1  Ch.  117.  As  to  what  is  the  "  best  rent "  in 
farming  leases  granted  under  powers,  see  the  Agricultural  Holdings  Act, 
1883,  s.  43,  above,  p.  762,  note ;  and  in  leases  for  artizans'  dwellings,  see  53  ii 
64  Vict.  c.  70,  s.  74.  As  to  what  are  proper  covenants  in  a  lease  under  a 
power,  see  Davies  v.  Datnes,  38  Ch.  D.  499. 

(d)  See  p.  696,  note.  The  following  provisions  may  be  added  here  if 
desired  to  protect  the  trustees  from  personal  liability  under  the  covenants 

(other  than  for  quiet  enjoyment)  after  parting  with  the  estate : — "  to  the 

intent  to  bind  the  revon  of  the  sd  demised  premes  expectant 
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covt,  &c.,  to  insure,  rfc,  d:  for  qviet  enjoymt  \pr  substitiUe  covt 
by  D,  for  quiet  enjoymt  (e)] ;  power  to  lessee  to  determine  lease  as 
in  lease  byjt  tenants. 

vm.  Parties,  A.,  B.,  &  C,  trees,  hinafter  called  the  lessors,  Leaae 
wch  expression  shl  include  the  psons  or  pson  for  the  time  ^werby 
being  entled  to  the  revon  of  the  hds  hby  demised,  expectant  on  tra«t<»8 
the  term  hby  grted  (g),  where  the  context  so  admits,  1 ;  D.,  estate,  the 
tenant  for  life,  2 ;  E.,  lessee,  hinafter  called  the  lessee,  wch  ^'"^^j^^^' 
expression,   &c.,   8.    Witneth,   conson,  the  lessors,   refce  if  aenting 
thought  fit  to  power,  &  with  the  consent  (hby  testified)  of  the  ^^^' 
fid  D.,  do  hby  [appt  (h)   &]  demise,  &c.,  peels,   habendum, 
reddendum  gently,  Govts  by  lessee,  "  for  himself  &  his  assns," 
toith,  the  lessors,  usg  that  expression  thrtnighout.     Power  for, 
the  lessors,  to  re-enter :  And  the  lessors  do  hby  [for  themselves 
&  their  assns  (f),]  covt,  &c.,  to  insure,  dec,  dt  for  quiet  enjoymt, 
witht  interruption  by  the  lessors,  or  any  pson  claimg  under 
them  or  any  of  them.     Power  to  lessee  to  determine  lease  on 
givg  notice,  to  the  lessors  or  any  of  them,  or  leavg  the  same  at 
their  or  his  usual  or  last  known  place  of  abode. 

IX.  Parties,  A.,  tenant  for  life,  hinafter  called  the  lessor,  wch  LeaM  by 
expression  shl,  &c.,  as  in  last  form,  1 ;  B.,  lessee,  hinafter  called  Jf^ndeJ 
the  lessee,  wch   expression,   &c.,   2.    Witneth,  conson,  the  a  power  in 

a  settle- 
ment or 

on  the  terms  hby  grted  &  the  psons  or  pson  from  time  to  will  (i). 
time  entled  thto  so  far  as  they  Ifully  can  or  may  but  not  so 
as  to  render  themselves  resply  psonally  liable  in  damages  for 
any  breach  of  the  covts  hinafter  contd  except  in  respt  of  the 
acts  &  defaults  of  themselves  resply  &  their  own  respive  hrs, 

exs,  &  ads."  Reference  may  be  made  to  the  Agpricultural  Holdings  Act« 
1883,  8.  31,  protecting  trustees  from  personal  liability  for  the  payment  of 
compensation  to  outgoing  tenants. 

(e)  Any  merely  personal  covenant,  such  as  that  for  quiet  enjoyment,  may 
be  entered  into  by  the  tenant  for  life;  but  as,  in  this  case,  he  is  not  "the 
lessor,"  it  is  doubtful  whether  the  obligation  of  any  of  his  covenants  could 
be  made  to  run  with  the  reversion,  see  the  Conv.  Act,  1881,  s.  11. 

(/)  See  p.  844,  note  (c). 

(g)  Or,  "shl  include  the  psons  or  pson  for  the  time  being 
entled  to  rece  the  rents  hby  reserved ;  "  p.  67i,  note. 

(h)  The  word  ''  appt,"  though  appropriate,  where  the  lease  operates 
under  the  Statute  of  Uses,  is  not  necessary. 

({)  See  p.  694,  note. 

(k)  Under  an  ordinary  power  a  tenant  for  life  may  lease  to  a  trustee  Power  of 
for  himself.  Lord  Cardigan  v.  Montagtie,  2  Sug.  Pow.  7th  ed.,  App.  p.  651 ;  tenant  fur 
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lessor,  refce  if  thought  fit  to  power,  doth  hby  [appt  (a)  &] 
demise,  &c.,  peels,  habendum,  reddendum  genlly,  covts  by  lessee 
**  for  himself  &  his  assns  "  tcith,  the  lessor,  usg  that  expression 
throughout ;  power  for,  the  lessor,  to  re-enter :  And  the  lessor 
doth  hby  [for  himself  &  his  assns  (fc)],  covt,  &c.,  to  insure,  dtc, 
<t  for  quiet  enjoymt,  witht  interruption  by  the  lessor  or  any 
pson  claimg  under  or  in  trust  for  him,  or  under  the  sd  indre 
of  settlemt,  or,  "  will "  (c) :  Power  to  lessee  to  determine  lease 
on  givg  notice,  to  the  lessor,  or  leaYg  the  same  at  his  usual  or 
last  known  place  of  abode. 

X.  Parties,  A.,  tenant  for  life,  or  other  limd  otvner,  hinafter 
called  the  lessor,  wch  expression,  &c.,  as  in  form  vm.,  1 ;  [B., 
C,  &  D.,  trees,  2 ;]  E.,  lessee,  hinafter  called  the  lessee,  wch 
expression,  &c.,  8  :  Witneth,  conson  \if  afine  is  takenitwUlhe 
pd  to  the  trees'},  the  lessor  by  virtue  of  the  powers  of  the  Settled 

Sth  ed.  OlS ;  Wilson  v.  Sewell,  4  Barr.  1979 ;  Sevan  v.  Hahgood,  1  J.  &  H. 
222  J  but  it  is  conceived  that  this  does  not  hold  good  in  the  case  of  a  lease 
nnder  the  Settled  Land  Act,  1882,  having  regard  to  s.  bS,  expressly  placing 
the  tenant  for  life  in  the  position  of  a  trustee.  Section  12  of  the  Settled 
Land  Act,  1890,  providing  for  a  difBcnltj  of  this  kind  in  relation  to  sales, 
&c.,  does  not  apply  to  leases. 

(a)  See  page  845,  note  {h). 

(h)  See  page  694,  note  (a). 

(c)  If  the  instrument  is  not  mentioned  before  say,  ''  an  indre  dated, 

&c.,  &  made,  &c.,"  or  ''  the  will  dated,  &c.,  of  the  late  X., 
of,  &c." 

(d)  As  to  the  general  provisions  of  the  Settled  Land  Acts,  see  above,  p. 
456,  note.  The  Act  of  1882  authorizes  (ss.  6  and  7),  leases  of  the  settled 
''land'*  (as  defined  by  s.  2),  or  any  easement  or  right  over  it,  ''whether 
involving  waste  or  not "  (which  seems  to  exclude  the  application  of  Davie$ 
T.  Davies,  88  Ch.  D.  499,  as  to  exempting  the  tenant  from  liability  for  per- 
missive waste),  as  to  occupation  or  farming  leases  for  21  years,  as  to  building 
leases  for  99  years,  and  as  to  mining  leases  for  60  years,  to  take  effect  in 
possession  within  12  months,  at  the  best  rent,  regard  being  had  to  any 
fine  taken  or  money  laid  out  on  the  land,  or  other  circumstances ;  and 
subject  to  other  usual  restrictions,  the  conditions  of  re-entry  to  be  on 
non-payment  of  the  rent  for  not  exceeding  30  days.  Any  statement  in  or 
indorsed  on  the  lease  signed  by  the  lessor  as  to  any  matter  of  fact  or  calcu- 
lation in  relation  thereto  ia  in  favour  of  the  lessee  to  be  sufficient  evidence ; 
this  woxdd  no  doubt  apply  to  a  statement  that  the  rent  is  the  best.  As  to 
the  rent  in  a  mining  lease  varying  with  the  price  of  the  minerals  got^  see 
the  Act  of  1890,  s.  8.  As  to  what  is  the  best  rent  in  a  farming  lease  or  for 
artizans'  dwellings,  see  above,  p.  844,  note  (c).  As  to  the  special  powers  and 
requirements  in  the  case  of  building  leases,  see  ss.  8  and  16  (above  p.  732, 
note,  and  p.  734,  note),  and  the  Amendment  Act  of  1889  (as  to  giving  an 
option  of  purchase) ;  and  in  the  case  of  mining  leases,  see  ss.  9  and  17 ;  as 
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Land  Acts,  1882  to  1890  («)  &  of  every  or  any  other  power 
enablg  him  in  this  behalf  doth  hby  demise,  &c.  The  rest  of 
the  form  will  be  the  same  as  the  last. 

to  the  power  of  the  Ck>iirt  to  authorise  building  or  uiining  leases  for  longer 
terms  or  on  other  conditions,  see  s.  10 ;  as  to  leases  pursuant  to  a  contiact 
by  a  predecessor  in  title  (see  as  to  this  before  the  act,  Davu  v.  Harford,  22 
Ch.  D.  128),  or  a  ooyenant  of  renewal,  or  for  confirming  a  previous  lease, 
see  8. 12 ;  as  to  a  lease  on  the  surrender  of  a  prior  lease,  see  s.  18  ;  as  to 
copyholds,  see  s.  14 ;  as  to  undivided  shares,  s.  19 ;  as  to  the  exception  of 
mansion-houBes  and  land  occupied  therewith,  see  the  Act  of  1890,  s.  10 ;  and 
as  to  the  power  to  gprant  easements  affecting  the  mansion,  see  Sutherland  v. 
Sutherland,  [1893]  8  Ch.  169.  As  to  the  insertion  of  a  covenant  for  renewal, 
see  above,  p.  697,  note.  By  the  Amendment  Act  of  1884,  s.  4,  fines  are  to  be 
deemed  capital  money  (but  as  to  a  lunatic  tenant  for  life,  see  the  Lunacy 
Act,  1890,  s.  123  (2) ),  so  as  to  be  payable  (under  s.  22  of  the  original  Act) 
to  the  trustees,  who  should  therefore  in  that  case  be  parties,  or  else  sign  an 
indorsed  receipt.  As  to  the  power  to  enter  into  and  vary,  &c.,  contracts  for 
leasee,  see  s.  81 ;  and  as  to  the  power  to  execute  deeds  for  effectuating  leases, 
see  s.  20.  Leases  not  exceeding  three  years,  whereby  the  lessee  is  not 
exempted  from  punishment  for  waste  (see  37  SoL  J.  76)  may  be  under  hand 
only.  Act  of  1890,  s.  7  (iii.).  The  statutory  power  will  be  especially  useful 
in  the  case  of  a  settlement  of  leaseholds,  as  the  tenant  for  life  may,  under 
s.  20,  grant  a  legal  lease  without  the  concurrence  of  the  trustees,  although 
the  legal  estate  is  in  them ;  which  could  not  have  been  done  under  the  old 
law,  leaseholds  not  being  within  the  Statute  of  Uses. 

As  to  the  statutory  notice  required  to  be  given  to  the  trustees  of  the  As  to 
intention  to  grant  the  lease  under  the  Act  of  1882,  s.  45,  as  modified  by  the  notioe  to 
Act  of  1884,  s.  6,  see  p.  464,  note ;  but  in  the  case  of  rack-rent  leases  not  trostsea. 
exceeding  21  years,  where  the  lessee  is  not  made  dispunishable  for  waste, 
the  necessity  for  notice  is  dispensed  with  by  the  Act  of  1890,  s.  7  (i).    In 
Mogridge  v.  Clapp,  [1892J  3  Ch.  382,  a  lessee  without  notice  and  dealing  in 
good  faith  was  held  to  be  protected  notwithstanding  the  want  of  notice,  and 
the  fact  that  there  were  no  trustees  to  whom  it  could  have  been  given. 

As  to  what  are  proper  covenants  in  leases  under  powers,  see  Datfies  v. 
Davisf,  88  Ch.  499. 

Beference  may  here  be  made  to  the  Acts  (12  &  13  Vict.  c.  26, 13  &  14  Vict.  Defective 
o.  17,  see  8  Dav.  Free.  517),  relieving  against  defective  execution  of  powers  exeeation 
of  leasing,  which  would,  as  it  seems  clear,  apply  to  leases  under  the  Settled  of  leasing 
Land  Acts;  see  Farwell  on  Powers,  p.  845,  Sutherland  v.  Sutherland,  «W  Powers. 
supra. 

Where  the  lease  is  a  mining  lease  the  Settled  Land  Act,  1882,  s.  11,  pro-  Mining 
vides  that  where  the  tenant  for  life  is  impeachable  for  waste  as  to  the  lease, 
minerals,  three  fourths  of  the  rent,  and  otherwise  one  fourth  of  the  rent 
shall  be  capitalised.    It  will  be  observed  however  that  the  tenant  for  life 
is  the  person  to  grant  the  lease,  and  that  under  the  Gonv.  Act,  1881,  s.  10, 


(«)  The  Act  does  not  require  that  the  lease  should  refer  to  it  (Mogridge 
V.  Clapp,  uhi  supra),  but  it  is  desirable  that  the  intention  that  it  should 
operate  under  the  Act  should  be  expressed.  This  form  may  be  used  mutatis 
mutandis  for  a  lease  under  any  other  Act. 
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LatM  of  XI.  Parties^  A.,  B.,  C,  D.,  ifec,  owners  or  donees  of  statutory 

held  bi '     ^  express  leasg  powers,  hinafter  called  the  lessors,  wch  ezpres- 

imdiTided    sion,  &c.,  OS  in  fomt  vni.,  1 ;   E.,  lessee,  hinafter,  &c.,  2. 

some  being  WiTNETH,  conson,  the  lessors  by  virtue  of  their  sevl  &  respive 

m  Mttie-     ggijgg  ^  jjjjjtB  or  statutory  or  other  powers  do  resply  hby  grt, 

appt,  &  demise,  peels,  habendum,  reddendum  gerdly,  covts  by 

lessee  **  tor  himself  &  his  assns "  with,  the  lessors,  &  also 

septely  with  each  &  every  of  them,  power  for,  the  lessors,  to 

re-enter,  &  the  lessors  do  hby  [for  themselves,  and  their 

respive  assns],  jtly  &  sevly  covt,  &c.,  to  insure,  dkc.,  dfor  quiet 

the  entirety  of  the  rent  can  be  recovered  by  the  reyercioner,  t.e^  by  the 
tenant  for  life.  It  appears  therefore  that  the  lease  ought  to  be  in  the  nsoal 
form,  that  the  trustees  need  not  be  parties,  and  that  the  tenant  for  life 
must,  as  he  receives  the  rent,  pay  the  proper  proportion  to  the  tznstees. 
Sometimes  the  lessees  stipulate  that  they  shaU  be  aUowed  to  pay  the  proper 
proportion  of  the  rent  to  the  trustees ;  if  this  course  (which  as  above  stated 
appean  to  be  improper)  is  assented  to,  the  trustees  wiU  be  parties  to  ^ 

lease,  say, ''  hinafter  called  the  trees,  wch  expression  shl  include 
the  trees  or  tree  for  the  time  being  for  the  pposes  of  the  Settled 

Land  Acts,  1882  to  1890,  of  an  indre,  &C."  the  rent  wiU  be  reserred 

generally,  continue  as  foUows : — ''  The  sd  sevl  rents  to  be  pd  clear 
of  all  dedons  &  to  be  pd  durg  the  lifetime  of  the  lessor  in 
mner  foUg  (that  is  to  say),  three-fourth  pts  of  each  of  the  sd 
rents  shl  be  pd  by  the  lessees  to  the  lessor,  &  the  remaing 
fourth  pt  shl  be  pd  by  the  lessees  to  the  trustees.  And  the 
LBSSEBK  hby  covt  wilJi  the  lessor  &  also  septely  with  the 
trees  that  the  lessees  will  throughout  the  sd  term  if  the  lessor 
shl  so  long  live  pay  the  rents  hinbfe  reced  to  the  lessor  k  to 
the  trees  resply  in  the  proportions  &  at  the  times  hinbfe 
appted  in  that  behalf  clear  of  all  dedons.  And  the  lessees 
hby  also  covt  with  the  lessor  that  if  durg  the  subsistce  of 
the  sd  terms  the  lessor  shl  die  the  lessees  will  thenceforward 
durg  the  residue  of  the  sd  term  pay  to  the  revoner  or  revoners 
the  sd  rents  hinbfe  reserved  at  the  times  hinbfe  apptd  in  that 
behalf  clear  of  all  dedons."  Provd  always  &  it  is  hby  decld 
that  if  &  so  often  as  any  pt  of  the  proportion  of  the  rents 
hby  made  payable  to  the  lessor  shl  be  in  arrear,  &c.,  the 
lessor,  &  if  &  so  often  as  any  pt  of  the  proportion  of  the  rents 
hby  made  payable  to  the  trees  shl  be  in  arrear,  &c.,  the  trees, 
&  that  if  &  so  often  as  after  the  death  of  the  lessor  any  pt  of 
the  rents  hby  reserved  shl  be  in  arrear  the  revoner  or  revouers 
may  enter  into,  &c.,  continue  power  of  distress,  p.  821. 
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enjoymty  witht  interruption  by  the  lessors  or  any  of  them  or 
any  pson  claimg  under  or  in  trust  for  them,  or  any  of  them  : 
Pozver  to  lessee  to  determine  lease  on  givg  notice^  to  the  lessors 
or  any  of  them,  or  leavg  the  same  at  their  or  his  usual  or  last 
known  place  of  abode. 

xn.  Parties,  A.,  hiLsbd,  hinafter  called  the  lessor,  wch  expres-  Lease  by  a 
sion  shl  include  the  pson  or  psons  for  the  time  being  entled  to  Jj^^^^g'^^ 
rece  the  rent  hby  reserved,  where  the  context  so  admits,  1 ;  freeholds 
B.,  lessee,  hinafter,  &c.,  2 :  Witneth,  consort,  demise  by  A.,  settled 
peels,  habendum  to  lessee  for  any  term  not  exceedg  twenty-one  ?^***?^-<y 
yrs  in posson ;  reddendum  genUy;  covts  by  lessee  "for  himself  g.  46 (o).' 
&  his  assns  "  with,  the  lessor,  usg  that  expression  throughout : 
Power  to,  the  lessor,  to  re-enter  if  the  rent  is  in  arrear  for  not 
exceedg  twenty-eight  days,  or  on  breach  of  covt;  Covts  by,  the 
lessor,  [**  for  himself  &  his  assns  "],  to  insure,  dc,  dcfor  quiet 
enjoymt,  witht  interruption  by  the  sd  A.  or  C,  his  wife,  or  eir 
of  them,  or  any  pson  claimg  under  them  or  eir  of  them :  Power 
to  lessee  to  determine  lease  on  givg  notice  to,  the  lessor. 

xin.  Parties,  A.,  &  B.,  his  wife,  lessors,  hinafter  called  the  Lease  by 
lessors,  wch  expression,  &c.,  as  in  last  form,  1 ;  C,  lessee,  ^^  ^f^  ^f 
hinafter,  &c.,  2:  Witneth,  conson,  the  lessors,  by  virtue  of  the  wife's 
the  powers  of  the  Settled  Land  Acts,  1882  to  1890,  &  of  every  tate  under 
or  any  other  power  enablg  them  or  eir  of  them  in  this  behalf  j?^?®i*^^^ 
do,  &  each  of  them  doth  hby  demise,  &c.,  peels,  habendum,  1882,  s.  ' 
reddendum  genUy,  covts  by  lessee  "  for  himself  &  his  assns  "  with,       ^  '' 
the  lessors,  &  also  septely  with  each  of  them ;  power  to,  the 
lessors,  to  re-enter:  And  the  lessors  do  hby  for  themselves 
resply  [&  their  respive  assns]  covt  with  the  lessee,  to  insure, 
dc,  d  for  quiet  enjoymt,  witht  interruption  by  the  lessors  or 
eir  of  them,  or  any  pson  claimg  under  them  or  eir  of  them. 


(a)  This  form  can  only  be  required  for  a  woman  married  before  Ist  Married 
January,  1883,  and  as  to  property  her  title  to  which  accrued  before  that  women, 
date.    In  any  other  case  a  married  woman  can  now  grant  leases  by  virtue  of 

the  Married  Women's  Property  Act,  1882  (see  p.  706,  note),  as  owner  (if  she 
is  absolutely  entitled),  or  under  the  Settled  Land  Act,  1882,  s.  61  (2),  if  the 
estate  is  settled.  As  to  what  are  proper  covenants,  see  Davies  ▼.  Davies,  38 
Ch.  D.  499. 

(b)  See  p.  466,  note.  Where  the  wife  is  entitled  for  her  separate  use,  or 
as  A  feme  sole  (under  the  Married  Women's  Property  Act,  1882),  she  wOl 
grant  the  lease  under  s.  61  (2),  without  her  husband,  according  to  form  x., 
p.  846. 
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Power  to  leasee  to  determine  lease  on  givg  notice  tOy  the  lessors 
or  eir  of  them. 
LeaM  to  xiY.  Pastiks,  A.,  lessor,  hinafter  called  the  lessor,  wch  expres- 

womim  M    ^^^^9  ^^M  1  >  ^'f  ^^®  ^^  ^^  C'f  ^^f  ^*9  hinafter  called  the 
her  aepa-     lessee,  wch  expression,  Ac,  2.    Witnbth,  conson,  if  a  premium 

(o).  is  pdy  say,  "  of  the  sum  of  £ now  pd  to  the  lessor  by  the 

lessee  oat  of  moys  formg  pt  of  her  septe  este,"  ct  of  rents  A 

corts,  demise^  unto  the  lessee,  peels,  reservons,  hahendnmy  to 

the  lessee  as  her  septe  este :  Govts  by  the  lessee,  dt  power  oj 

re-entry,  <f  covts  by  the  lessor  <t  other  clauses,  aU  in  the  iukoI 

form, 

Leaae  by  XV.  Pabties,  A.,  of,  &c.,  the  Rdian  of  X.,  a  minor  under  the 

fn*iii£ant     *8®  ^^  twonty-oue  yrs,  who  is  entled  in  fee  simple,  or,  "  for  a 

andera       leasohd  uitt  at  a  rent,"  to  the  hds  hby  demised,  &  who  is 

the  Cony,     hinafter  called  the  revoner,  wch  expression  shl  include  the 

^^41^(6)^'   pson  or  psons  for  the  time  being  entled  to  the  revon  of  the  sd 

premes  hby  demised,  expectant  on  the  term  hby  grted,  where 

the  context  so  admits,  1 ;  B.,  lessee,  hinafter,  &c.,  2.    Witneth, 

conson,  the  sd  A.  by  virtue  of  [the  Convcg  &  Law  of  Ppty 

Act,  1881,  &]  every  or  any  power  enablg  him  doth  hby  demise, 

peels,  reservon  of  mines,  dtc,  to,  the  revoner.     The  rest  of  the 

lease  will  follow  the  standard  form,  usg  the  words,  "  revoner  " 

&  "  lessee  "  throughout,  except  that  the  covt  for  quiet  enjoyml 

will  be  by  A.  witht  interruption  by  the  sd  A.,  or  the  revoner, 

(fee,  any  other  lessor's  covts  such  as  to  repair,  wiU  be  by  A.,  an 

behalf  of,  &  so  as  to  bind  the  revoner,  that  the  revoner  wUl, 

Lease  to  a  (a)  Before  the  Harried  Women's  Property  Act,  1882,  in  order  to  ftvoid 
numried  the  difficxdtieB  arising  from  the  granting  of  a  lease  direct  to  the  wife  (inas- 
woman.  much  as  her  covenants  were  at  law  a  nullity,  and  the  burden  of  them  could 
not  run  with  the  land),  the  proper  way  was  to  grant  the  lease  to  the  husband, 
or  some  other  person  as  trustee,  who  entered  into  the  covenants ;  bat  as 
every  married  woman  is  by  that  Act,  s.  1,  enabled  to  acquire,  hold,  and  dis- 
pose of  property,  and  to  contract,  and  to  sue  and  be  sued,  as  a  fem^  ioU,  it 
seems  that  the  lease  may  now  always  be  granted  to  her  without  the  inter- 
vention of  a  trustee,  and  her  covenants  will  be  enforceable  against  her  hj 
action  without  joining  her  husband,  to  the  extent  of  her  separate  estate ; 
and  that  the  obligation  of  them  wiU  run  with  the  land  at  law  (see  SHiker- 
land  V.  Sutherland,  [1893J  3  Ch.  169).  The  case  where  the  husband  is  the 
lessor  may  be  an  exception,  as  it  is  not  clear  that  he  can  lease  (unless  under 
a  power  operating  under  the  Statute  of  Uses,  or  a  statutory  power),  direct 
to  his  wife  (see  above,  p.  610,  note,  Sutherland  v.  Sutherland,  uti  sitp.) ;  and 
in  that  case  it  may  be  better  to  interpose  a  trustee. 
(6)  See  p.  706,  note. 
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&c«  Power  to  lessee  to  determine  lease  on  notice  to,  the 
revoner. 

XVI.  Parties,  A.  &  £.,  trees,  actg  on  behalf  of  X.,  a  minor  Lease  by 
under  the  age  of  twenty-one  yrs,  who  is  tenant  for  life  lor,  a  J|^J^£**° 
peon  havg  the  powers  of  a  tenant  for  life  under  the  Settled  i&^t  un- 
Land  Acts,  1882  to  1890]  of  the  hds  hby  demised,  &c.,  as  in  ^f^^ 
form  XV.,  1 ;  C,  lessee,  hinafter,  &c.,  2.     Witnbth,  consort,  the  (^)' 
sd  A.,  &  B.,  on  behalf  of  the  sd  infant  by  virtue  of  the  powers 
of  the  Settled  Land  Acts,  1882  to  1890,  &  of  every  or  any 
other  power  enablg  them  do  hby  demise,  &c.,  as  inform  xv. 

xvu.  Parties,  A.  &  B.,  mtgees,  hinafter  called  the  lessors,  Leaaeby 
wch  expression  shl  include  the  psons  or  pson  for  the  time  being  ^^^JS^ 
entled  to  rece  the  rent  hby  reserved  (e),  where  the  context  so  gagee8(d). 
admits,  1 ;  C,  mtgor,  2 ;  D.,  lessee,  hinafter  called  the  lessee, 
wch  expression,  &c.,  8 :  Witneth,  consort,  the  lessors,  at  the 
reqt  of  the  sd  C.  (/),  do  hby  demise,  &  the  sd  C.  doth  hby 
demise  &  confirm  unto  the  lessee,  peels,  habendum,  reddendum 
genUy ;  covts  by  lessee  ''for  himself  &  his  assns,"  with  the 

(c)  See  88.  50^  60,  and  above,  p.  465,  note,  and  p.  706,  note. 

(d)  See  alfio  Precedents  xyiii.,  p.  852,  and  xix.,  p.  853.     Where  the  mort-  Leases  by 
gage  is  since  1881,  the  mortgagor  or  mortgagee,  when  respectively  in  posses-  mortgagor 
Biofn,  is  enabled  by  the  Conv.  Act.  1881,  s.  18  (if  not  excluded  by  the  mort-  ^^  ™°'^" 
gage  deed),  to  grant  ordinary  occupation  or  building  leases,  reserring  the  ^^    ' 
best  rent  without  fine  j  so  that  the  concurrence  of  both  in  the  mortgage  wiU 

now  often  be  unnecessary.  Even  before  the  Act  ordinary  rack-rent  leases 
were  often  granted  by  the  mortgagor  alone,  such  leases  being  valid  as 
between  the  parties  to  them,  and  not  likely  to  be  disputed  by  the  mort- 
gagee ;  but  as  no  tenancy  was  created  between  the  tenant  and  the  mortgagee, 
the  latter  could  not  require  payment  of  the  rent  to  him ;  Towerson  v.  Jackson, 
[1891]  2  Q.  B.  484. 

(e)  This  form  of   interpretation  clause  is  better  than    that   defining   As  to 

"  lessors''  as  including  the  reversioners  for  the  time  being,  since  the  mort-   ^nme  of 
gag^r  (though  not  the  legal  reversioner)  while  in  possession  and  receipt  of    ^^"^^  ^ 
the  rents  is  the  proper  person  to  give  licences  and  consents  and  to  give  and   andmm- 
receive  notices  and  exercise  generally  the  functions  of  a  landlord :  and  it  gagee. 
enables  the  ordinary  clauses  to  be  used  with  little  if  any  alteration ;  this  is 
aided  by  the  Judicature  Act,  1873,  s.  25  (5),  and  the  Conv.  Act,  1881,  s.  10 ; 
see  Municipal,  ifc.  Society  v.  Smith,  22  Q.  B.  D.  70 ;  the  clause  at  the  end  of 
the  form  is  added  to  make  the  matter  clearer. 

(/)  If  the  mortgagees  do  not  enter  into  any  covenant  for  quiet  enjoyment.  As  to  the 

the  words  "  but  not  SO  as  to  imply  any  warranty  or  covt,"  *£^^°" 

should  be  inserted  here  so  as  to  exclude  any  implied  warranty  or  covenant  coTenant 

furiaing  from  the  word  '*  demise."    See  £lph.  N.  &  C,  Interp.  Deeds,  424.  implied  by 

As  to  trustees  and  mortgagees  covenanting  for  quiet  enjoyment,  see  p.  696,  the  word 

note.  *' demise." 

8  I  2 
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lessors,  &  also  septely  with  the  sd  C,  his  hra  &  assns  \c(ni 
by  lessor  to  insure  (a)]  :  And  each  of  them  the  lessors  resply, 
&  the  sd  C,  so  far  as  relates  to  his  own  acts  &  deeds,  &  the 
acts  &  deeds  of  psons  claimg  under  him,  doth  hby  covt,  &c., 
for  quiet  enjoymt,  witht  interruption  by  the  lessors  &  the  sd 
C.  or  any  of  them,  their  or  any  of  their  hrs,  exs  or  ads,  or  any 
pson  claimg  under  them  or  any  of  them :  Provo  far  re-entry : 
Power  to  lessee  to  determine  lease  on  givg  notice,  to  the  lessors  or 
any  of  them :  Provd  always,  &c.,  that  until  the  sd  A.  k  B., 
their  hrs  or  assns  shl  require  paymt  of  the  sd  rent  to  them  k 
give  to  the  lessee  6t  leave  upon  the  sd  demised  premes  notice 
in  writg  requirg  such  paymt,  the  sd  rent  shl  be  pd  to  the  sd 
C,  his  hrs  or  assns,  whose  rect  shl  be  a  sufft  dischge  for  the 
same :  Pbovd  also,  &c.,  that  any  licence,  consent,  or  act 
hinbfe  required  or  authorised  or  wch  may  be  necy  to  be  given 
or  done  by  the  lessors  hrunder  may  be  validly  &  effectually 
given  or  done  by  the  psons  or  pson  for  the  time  being  entled 
to  rece  &  give  a  dischge  for  the  sd  rent,  &  any  notice  required 
to  be  given  by  or  to  the  lessors  hrunder  shl  be  valid  &  sufEl, 
if  given  by  or  to  the  psons  or  pson  so  entled. 

xvni.  Parties,  A.  &  B.,  first  mtgees,  hinafter  called  the  lessors, 
wch  expression,  &c.,  as  in  the  last  form,  1 ;  G.  &  D.,  second 
mtgees,  2;  £.,  mtgor,  8;  F.,  lessee,  hinafter  called  the  lessee, 
&c.,  4 ;  WiTNETH,  conson,  the  lessors  &  the  sd  C.  &  D.,  at  the 
reqt  of  the  sd  E.,  accdg  to  their  respive  estes  &  intts,  do  resply 
hby  demise  &  the  sd  E.  doth  hby  demise  &  confirm  unto  the 
lessee,  peels,  habendum,  reddendum  genlly  :  covts  by  lessee 
*'  for  himself  &  his  assns,"  with,  the  lessors,  &  also  septely 
with  the  sd  G.  &  D.,  their  hrs  &  assns,  &  also  septely 
with  .>tfte  sd  E.,  his  hrs  &  assns.  And  bach  of  them 
the  lessors  &  the  sd  G.,  D.,  &  E.,  so  far  as  relates  to  his 
own  acts  &  deeds  &  the  acts  &  deeds  of  all  psons  claimg 
under  him,  doth  hby,  &c.,  covt  for  quiet  enjoymt,  witht  inter- 
ruptionby  the  lessors,  or  the  sd  G.,  D.,  &  E.,  or  any  of  them, 
their  or  any  of  their  hrs,  exs,  ads,  or  assns,  or  any  pson  claimg 
under  them  or  any  of  them.  Provo  for  re-entry :  Power  to 
lessee  to  determine  lease  on  givg  notice  to,  the  lessors,  or  any  of 

(a)  The  liability  of  the  mortgagees  under  this  coTenant  might  be  limited 
as  in  the  case  of  trustees,  see  p.  696,  note. 

(b)  See  notes  to  last  form. 
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them.  Provo,  that  until  the  sd  A.  &  B.,  their  hrs  &  assns,  shl 
require  paymt  of  the  sd  rent  to  them,  &c.,  as  in  the  last  forrriy 
the  sd  rent  shl  be  pd  to  the  sd  G.  &  D.,  their  hrs  &  assns, 
in  case  they  shl  have  given  or  left  such  a  notice  for  paymt 
thof  to  them,  &  if  not,  then  to  the  sd  E.,  his  hrs  &  assns,  & 
that  the  rect  of  the  pson  or  psons  to  whom  the  sd  rent  shl  for 
the  time  being  be  payable  under  the  provons  lastly  hinbfe 
contd  shl  be  a  good  dischge  for  the  same.  Further  provo  that 
any  licence,"  consent,  &c.,  as  at  end  of  last  farm. 

XIX.  Parties,  A.,  mtgor,  hinafter  called  the  lessor,  wch  ex-  Lease  by  a 
pression,  &c.,  as  in  form  xvii.,  1 ;  B.,  lessee,  hinafter,  &c.,  2 :  undef^^' 
WiTNBTH,  conson,  the  lessor  by  virtue  of  [the  Convcg  &  Law  of  power  in 
Ppty  Act,  1881  (d),  &]  every  power  enablg  him  in  this  behalf  J^e?o?' 
doth  hby  demise,  peels,  habendum,  reddendum  genlly,  covts  by,  ^^®  ^o^^- 
lessee,  with,  lessor,  poivei'  foi-,  lessor,  to  re-enter,  covts  by,  lessor,  g.  is  (c). ' 
to  insure,  dec.,  dt  for  quiet  enjoy mt.     Poicer  to  lessee  to  deter- 
mine lea4se  on  givg  notwe  to,  lessor. 

XX.  Parties,  A.,  lunatic,  "  a  pson  of  unsound  mind  actg  by  Lease  by  a 
B.,  of,  &c.,  the  committee  of  his  este,"  if  not  found  lunatic  by    '^****^^- 
inquisition,  say,  **  a  pson  of  unsound  mind  not  so  found  by 
inquisition  actg  by  B.,  the  pson  appointed  to  exercise  powers 

of  a  committee  of  his  este,"  hinafter  called  the  lessor,  wch 
expression,  &c.,  1 ;  C,  hinafter  called  the  lessee,  wch  expression, 
&c.,  2.  Recite  order  enablg  the  lease  to  be  granted.  Approval  of 
master,  see  p.  561 :  Witneth,  conson,  the  lessor  actg  by  the 
sd  B.  as  afsd,  jdoth  hby  demise,  peels,  habendum,  reddendum, 
covts  by,  lessee,  loith,  lessor,  power  for,  lessor,  to  re-enter,  covts 
by,  lessor  (e),  tvith,  lessee.     Power  to,  lessor,  to  re-enter. 

XXI.  Parties,  A.,  parson,  hinafter  called  the   lessor,   wch  Lease  by 
expression  shl  include  his  succors  &  assns,  where,  &c.,  1 ;  ^ndw  Kc- 
EecUsiastical  Commrs,  2 ;  B.,  patron  of  the  sd  rectory,  8  ;  C,  ciesiasticai 

Leasing 
Acts(/). 

(c)  See  p.  707^  note  ;  p.  851>  note.  As  regards  leases  under  the  Conv.  Act, 
1881,  s.  18,  although  the  lessor  has  not  the  legal  reversion,  the  .lease  will 
operate  as  if  the  mortgagee  had  joined  in  it,  and  the  covenants  will  run 
with  the  land ;  see  Municipal,  S^c.  Society  v.  Smith,  22  Q.  B.  D.  70.  That  the 
mortgagor  may  lease  to  a  trustee  for  himself,  see  Bevan  v.  Hahgood,  1  J.  & 
H.  222. 

(d)  The  reference  to  the  Act  is  not  necessary ;  and  if  it  is  desired  not  to 
disclose  the  fact  that  the  property  is  in  mortgage,  will  be  omitted. 

(e)  As  to  covenants  by  lunatics,  see  p.  661,  note. 
(/)  See  p.  706,  note. 
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lessee,  hinafter,  &c.,  4 ;  conson,  the  lessor  by  virtae  of  the 
powers  &  provons  contd  in  the  Ecclesiastical  Leasg  Acts,  &  of 
all  other  powers  him  enablg  with  the  consent  &  approval  of  the 
sd  Ecclesiastical  Commrs  for  England,  &  with  the  consent  of 
the  sd  B.,  as  such  patron  as  afsd  testified  by  their  resply  being 
pties  to  &  executg  these  psnts  doth  hby  demise  onto  the  lessee, 
pcelsy  formg  pt  of  the  glebe  lands  of  or  belonging  to  the  ed 

rectory  of ,  habendum,  reddendum,  carts  by  lessee,  with  the 

lessor,  &  also  by  way  of  septe  covt  with  the  sd  Ecclesiastical 
Commrs,  their  succors  &  assns,  covt  by  lessor,  for  himself  &  bis 
succors,  restrictg  his  psonal  liability,  as  iti  form,  p.  844,  note, 
for  quiet  enjoymt.  Provo,  that  as  betn  the  sd  Ecclesiastical 
Commrs  &  any  incumbent  of  the  sd  rectory  it  shl  not  be  com- 
pulsory on  the  sd  Commrs  psonally  to  take  pcdgs  to  enforce 
the  observce  of  any  of  the  covts  on  the  pt  of  the  lessee  hinbfe 
contd,  but  that  it  shl  be  entirely  discretionary  with  them  to 
take  such  pcdgs  or  not  as  they  may  think  pper. 

Leaae  by  xxH.  PARTIES,  A.  &  B.,  two  of  the  ptners  in  the  firm  of , 

nere^  hinaftOT  called  the  lessors,  wch  expression,  &c.,  1 ;  C,  the 
firm  to  the  remaing  ptner  in  the  sd  firm,  hinafter  called  the  lessee,  wch 
partooMn  expression,  &c.,  2 :  Witneth,  conson,  the  lessors  do  hby  demise 
iraat  for  unto  the  lessee,  jx^^b,  liabendum,  reddendum,  usual  lessees'  covts, 
(a).  [^And  not  to  assn,  underlet,  or  pt  with  the  posson  of  the  sd 

Case  of  one       (<>)  Under  the  Ck>nY.  Act,  1881,  s.  60  (and  s.  2,  mAkiTig  the  word  "  conrey  " 

of  lessors       include  "  lease "),  a  lease  of  freeholds  might  be  granted  by  one  or  moie 

beuig  also     persons  to  himself  or  themselves  jointly  with  another  or  others ;  bnt  neither 

lessee.  under  this'  enactment  (which  does  not  apply  to  leaseholds),  nor  nnder  22  & 

23  Vict.  c.  86, 8. 21  (which  applies  to  leaseholds,  but  only  to  assignments),  can 

an  underlease  be  so  granted.    Even  in  the  case  of  freeholds  the  lease  in 

this  form  should  be  avoided,  to  prevent  questions  as  to  the  operation  of  the 

covenants  and  the  lessor's  remedies ;  the  proper  course  is  to  grant  it  to  a 

trustee  (see  the  Partnership  Act,  1890  (53  &  54  Vict.  c.  d9,  a.  20  (2) ),  as  in 

the  above  form ;  the  trust  being  declared  in  the  lease  itself,  or,  if  it  is  desired 

that  the  interest  of  tbe  firm  should  not  appear  on  the  title,  by  a  separate 

deed,  as  in  the  following  form ;  the  trustees  would,  of  course,  have  the  right 

of  indemnity  without  express  declaration : — 

Deed  poll  "  To  ALL   TO  WHOM   THESE   PSNTS   shl   COmO,  A.  &    B.,  of  the 

declMinT  ^^^  ^^ ^^^^  gT^G^g  {Recitc  lease  of  even  date  from  C.  c£-  D. 

that  the  to  A.  dt  JB.],  And  whas  the  sd  A.,  B.,  C,  &  D.  carry  on  in  co- 

^T^ted*in  P^^P  *og^  *^®  business  of  under  the  style  of &  Co., 

trust  for  a  &  the  sd  lease  was  grted  by  the  sd  C.  &  D.  to  the  sd  A.  &  B. 

fihip^fiiTO  for  the  benefit  of  the  sd  ptnp  firm,  &  the  names  of  the  sd  A. 
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premes,  or  any  pt  thof ,  or  permit  the  same  to  be  used  or 
occupied   by    any   pson    or    psons  whomsr,  except   the   sd 

firm  of ,  witht  licence^  &  that  the  sd  premes  shl  not  at 

any  time  durg  the  sd  term,  witht  such  licence  as  afsd,  be  used 
for  any  business,  trade,  or  ppose  other  than  the  business  of 

now  carried  on  by  the  sd  firm] :  Power  of  re-entry  on 

non-paymt  of  rent  or  breach  of  covt,  [or  in  case  the  sd  ptnp 

firm  of  ,  or  their  assns  for  the  time  being,  benefly  entled 

to  these  psnts  shl  become  bkpt,  or  enter  into  any  arrangemt 
or  compoBon  with  their  credors  under  the  provons  of  any 
bkptcy  act  or  orwise,  or  suffer  the  sd  premes  or  any  pt  thof ,  to 
be  taken  in  exon.]  Govt  by  lessors  for  quiet  enjoymU  Power  to 
the  lessee,  with  the  consent  or  concurrce  of  the  sd  ptnp  firm  of 

,  or  the  psons  or  pson  for  the  time  being  benefly  entled  to 

these  psnts,  to  determine  the  lease  on  givg  six  months'  notice. 
Provd  always,  &c.,  that  the  lessee  shl  stand  possed  of  the  sd 

premes  hby  demised  in  trust  for  the  sd  ptnp  firm  of  ,  & 

their  assns,  &  permit  the  sd  firm  &  their  assns  to  occupy  & 
enjoy  the  sd  premes  as  pt  of  their  ptnp  este,  or  orwise,  accdg 
to  their  benefl  este  &  intt  thrin  [subjt  &  witht  prejudice 
to  the  coYt  or  condon  hinbfe  contd  agst  assnmt,  underlettg,  or 
partg  with  the  posson  of  the  sd  premes  witht  the  licence  of  the 
lessors  as  afsd],  &  that  the  lessee  shl  at  all  times  hrafter  be 
kept  fully  indemnified,  reimbursed,  &  saved  harmless  by  the 
sd  ptnp  firm,  or  their  assns,  agst  all  costs,  damages,  expses,  & 
losses  in  respt  of  the  sd  rents  hby  reserved,  &  the  covts,  agrmts, 
&  Condons  hrin  contd,  &  all  actions,  pcdgs,  &  liabilities  in 
respt  thof. 

xxm.  Pabtibs,  A.,  B.,  &  C,  trees,  hinafter  called  the  lessors.  Lease  l^ 
wch  expression,  &c.,  1 ;  D.,  lessee,  hinafter,  Ac,  2 ;  the  sd  C,  ^^er^ 
8 :  WiTNBTH,  that  in  conson  of  the  rents  &  covts  on  the  pt  of  power  with 
the  lessee  &  the  sd  C,  hinafter  reserved  &  contd,  the  lessors,  coort  to  a 

&  B.  were  used  thrin  as  trees  for  the  sd  firm :  Now  these  conButing 
PSNTS  WITS  that  the  sd  A.  &  B.  do  hby  declare  that  they  &  ^j^^^ 
their  exs,  ads,  &  assns,  shl  stand  possed  of  the  premes  comprd  the  lesson. 
in  the  sd  lease  of  even  date  hwith  in  trust  for  the  sd  ptnp  firm 

of &  Co.,  as  pt  of  the  capital  &  este  thof." 

In  WITS,  &c. 


856 


LSA8ES   (mISCELLANJBOCS  FORMS). 


trustee  for 
one  of  their 
number 


Agreement 
for  a  letfle 
bytmsteeB 
subject  to 
the  ap- 
proval of 
the  Court 
nnder  the 
Settled 
Sstatea 
Act  or  in 
an  action 


by  virtae  of  the  powers  contd  in  the  will  &  codl  dated,  Sui.,  of 
Y.,  deced,  &  of  every  or  any  power  enablg  them  in  this  behalf 
&  in  psuance  of  an  order  of  the  High  Ct  of  Justice  made  in 

the  Chancery  Divon  by  Mr.  Justice ,  dated,  &c.,  made  on 

a  summons  in  the  mre  of  the  trusts  of  the  sd  will  &  codl,  & 
in  an  action,  &c.,  authorisg  &  approvg  of  the  grantg  of  this 
psnt  lease,  do  hby  at  the  reqt  of  the  sd  C,  demise  unto  the 
lessee,  peels,  habendum  to,  the  lessee  nevs  in  trust  for  the  sd 
C,  his  exs,  ads,  &  assns,  reddendum,  &  the  lessee  doth  hby 
for  himself,  &  his  assns,  &  as  a  septe  covt  the  sd  C.  doth  hby 
for  himself,  &c.,  covt  with  the  lessors  in  mner  follg,  &c., 
saying  throughout,  *^  the  lessee  or  the  sd  C."  Cotts  by  lesson 
with  the  lessee  &  also  as  a  septe  covt  with  the  sd  C.  in  mner 
follg,  &Q.,  saying  throughout,  ^^  the  lessee  or  the  sd  C."  Power 
to  the  lessee  or  the  sd  C.  to  determine  the  lease  at  the  end  of  the 

first yrs :  Provo  far  indemnity  of  lessee  by  C.  as  in  last 

form,  mutatis  mutandis. 

XXIV.  Parties,  A.  <&  B.,  the  trees  of  the  will  of  E.,  late  of, 
&c.,  or,  "  of  an  indre  of  settlemt,  dated,  &c.,  &  made,  &c.," 
hinafter  called  the  lessors,  wch  expression  shl  include  the 
psons  or  pson  who  wd  for  the  time  being  be  entled  to  rece  the 
rent  payable  under  any  lease  grted  psuant  to  these  psnte, 
where  the  context  so  admits,  1 ;  C,  Ussee,  hinafter  called  the 
tenant,  wch  expression,  Ac,  2.  Subjt  to  the  approval  of  the 
High  Ct  of  Justice  being  obtd  as  hinafter  mentd,  the  lessors 
agree  to  grt,  &  the  tenant  agrees  to  take  a  lease,  &c.,  accdg  to 
the  form  of  lease  contd  in  the  schdle  hto,  or  with  such  varions 
as  may  be  assented  to  by  both  pties,  addg  any  other  usual 
clauses  wch  may  be  appropriate.  An  applicon  shl  forthwith 
be  made  by  the  lessors  to  the  Chancery  Divon  under  the 

Settled  Estates  Act,  1877,  or,  *'  in  an  action  of r. , 

being  an  action  for  the  admon  of  the  este  of  the  late  X.,"  for 
the  sanction  of  the  ct  to  the  sd  lease,  &  in  case  such  sanction 
cannot  be  obtd  to  such  lease,  eir  in  the  form  given  in  the  schdle 


(a)  See  note  to  last  form.  As  to  the  necessity  for  the  sanction  of  the 
Court  arising^  from  the  lessee  being  one  of  the  trustees,  see  1  White  &  T. 
L.  C,  notes  to  Fok  t.  Mackreth. 

(b)  The  necessity  for  an  application  to  the  Court  is  not  likelj  often  to 
arise  in  future,  having  r^ard  to  the  Settled  Land  Act,  1882.  See  p.  705, 
note. 
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htOy  or  with  such  varions  as  may  be  assented  to  by  both  pties, 

on  or  bfe  the day  of next,  or  within  such  extended 

time  as  shl  be  agrd  to  by  both  pties,  then  this  agrmt  shl 
become  void  save  &  except  the  provons  as  to  costs  hinafter 
contd.  The  costs  of  the  lessors  &  tenant  as  betn  solor  &  client 
of  &  incidental  to  this  agrmt  &  the  negotions  preliminary  thto, 
&  the  sd  applicon  to  the  ct  (whether  the  same  is  grted  or  not), 
&  the  sd  lease  &  counterpt  shl  be  borne  by  the  tenant  &  the 
costs  of  the  lessors  shl  be  pd  to  them  or  their  solor  by  the 
tenant  on  demand.    ScMle. 

xrv.     Parties,  A.,  lessor,  hinafter,  &c.,  1 ;  B.,  lessee,  hin-  Lease,  two 
after,  &c.,  2 ;    C.  &  D.,  hinafter  called  the  guarantors,  8 :  j^JJ^^to 
WiTNBTH,  in  conson,  &c.,  reiit  d-  covts  by  lessee,  &  of  the  covt  guarantee 
by  the  guarantors  hinafter  contd,  demise,  peels,  habendum,  perform- 
reddendum,  covts  by  lessee,  power  of  re-entry,  dc  covts  by  lessor,  •"^  °* 
And  the  guarantors  at  the  reqt  of  the  lessee  &  in  conson  of 
the  lease  &  grt  hinbfe  contd,  do  hby  jtly  &  sevUy  covt  & 
guarantee  with  &  to  the  lessor  that  the  lessee  shl  at  all  times 
duly  pay  the  rents  hby  reserved  in  the  mner  &  at  the  respive 
times  hinbfe  apptd  for  the  paymt  thof :  And  also  duly  pform 
&  observe  all  the  covts  on  the  pt  of  the  lessee  &  condons  hrin 
contd :  And  that  the  guarantors  resply,  &  their  respive  hrs, 
exs,  or  ads,  will  at  all  times  hrafter,  pay  &  make  good  to  the 
lessor  on  demand,  all  losses,  costs,  damages,  &  expses  occasd 
to  him  by  the  non-paymt  of  the  sd  rents  or  any  pt  thof,  or  the 
breach,  non-pformce,  or  non-observce  of  any  of  the  sd  covts  & 
condons  on  the  pt  of  the  lessee:  And  fubtheb,  that  any 
neglect  or  f orbearce  on  the  pt  of  the  lessor  in  enforcg  or  the 
givg  time  by  him  to  the  lessee  for  paymt  of  the  sd  rents,  or 
any  pt  thof,  or  the  pformce  or  observce  of  any  of  the  sd  covts 
&  condons,  shl  not  in  anywise  rele  the  guarantors  or  eir  of 
them,  their  or  eir  of  their  hrs,  exs,  or  ads,  in  respt  of  their  or 
his  liability  under  the  covt  or  guarantee  on  their  or  his  pt 
hinbfe  contd. 
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AGEEEMENT  for  Yearly  Tenancy  of  a  small  plot  of 
Land  at  a  Nominal  Bent,  bo  as  to  Pretent  a  Title 
being    Acquired    under    the    Statutes    of    LnnTA- 

TION  (a) . 

Parties.  Pabtjbs,  A.,  hinafter  called  the  landlord,  1;  B.,  hinafter 

Agreement   Called  the  tenant,  2 :  Whby  it  is  acknowed  &  a^d,  that  the 

tenancy.      P'^^*  ^^  gTOund  situate,  &c.,  now  in  the  occupon  of  the  tenant 

is  &  shl  continue  to  be  occupied  by  the  tenant  &  his  assns  as 

tenants  from  yr  to  yr  to  the  landlord,  his  hrs  &  assns,  the 

owners  for  the  time  being  of  the  freehd  thof,  at  a  yrly  rent  of 

one  shillg  if  demanded,  payable  on  the day  of in 

every  yr,  such  tenancy  to  be  considered  as  having  commced  on 

the day  of ,  &  to  be  determinable  by  eir  pty  at  any 

time,  on  givg  one  calr  month's  written  notice  to  the  other 
pty.     In  WITS,  &c. 


DEED  extending  Term  of  lease  by  endorsement  (b). 

Recitals.  PARTiESy  A.,  1 ;  B.,  2 :   Whas  the  residue  of  the  within 

Residue  of  mentd  term  of  — ^ —  yrs  is  now  vested  in  the  sd  B.,  subjt  to 
iew»e.°  ^^  paymt  of  the  rent  &  pformce  of  the  lessee's  covts  reserved 
Revenion  by  &  contd  in  the  within  written  lease  :  And  whas  the  revon 
m  lessor,  jj^  j^^  expectant  on  the  determinon  of  the  sd  term  is  now 
Agreement,  vested  in  the  sd  A. :  And  whas  the  sd  A.  has  agrd  with  thesd 

B.  to  demise  to  him  the  within  mentd &  hds  for  the 

further  term  of yrs,  to  commce  on  the day  of , 

Mode  of  (a)  A  mere  acknowledgment  that  the  pieoe  of  land  is  held  under  a  tenanej 

preventing    at  will,  is  not  enough,  having  regard  to  3  &  4  WiU.  IV.,  c.  27,  s.  7.    It 

Statate         should  be  from  year  to  year,  reserving  a  nominal  rent  and  requiring  short 

running.       notice  to  determine  it,  and  one  payment  of  rent  should  be  actually  made 

and  a  receipt  taken  having  regard  to  the  8th  section  of  the  Act,  as  it  might 

be  contended  that  the  demise,  though  in  writing,  is  not  a  valid  demise 

within  the  Statute  of  Frauds  until  rent  has  been  accepted  under  it. 

(b)  It  is  better,  whenever  the  case  admits,  to  grant  a  fresh  lease  in 
possession,  on  the  surrender  of  the  former  lease. 
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i.e.y  the  expiron  of  existg  term,  at  the  rent  &  subjt  to  the  covts 
&  provons  hinafter  reserved  &  expd:   NOW  THIS  INDRE  WH- 
WITNETH  that  in  conson  of  the  rent  hinafter  reserved,  &  the  °^ 

l/6inUB6» 

covts  by  the  sd  B.  hinafter  contd,  the  sd  A.  doth  hby  demise  p^^jceis. 

unto  the  sd  B.,  All  the  hds  &  premes  comprd  in  & 

demised  by  the   within    written   indre,   subjt   to    the    like 
exceptions  &  reservons  as  are  thrin  contd ;  Habendum,  p.  676,  Haben- 

from  the  sd day  of ,  subjt  to  &  under  the  Uke  rent  &    ^^* 

payable  at  the  like  times  &  in  like  mner  as  the  rent  reserved 
by  the  within  written  indre,  &  subjt  to  the  like  covts  &  agrmts 
on  the  pt  of  the  lessee,  &  the  Uke  provon  for  re-entry  in  case 
of  non-paymt  of  rent  or  breach  of  covt,  or  the  happeng  of  any 
of  the  other  events  in  the  within  written  indre  in  that  behalf 
mentd,  &  with  the  benefit  of  the  like  covts  &  agrmts  on  the  pt 
of  the  lessor,  &  subjt  to  &  with  the  like  provons  &  condons  in 
all  respts  as  are  in  the  within  written  indre  contd,  in  like  mner 
as  if  all  such  covts,  agrmts,  condons,  &  provons  had  been  hrin 
repeated,  with   such   modificons  only  as  the  diffces  in  the 
names  of  the  pties  &  in  the  term  of  the  lease  &  other  circes 
may  require :  And  the  sd  A.  doth  hby  for  himself,  his  hrs,  exs,  Mutual 
ads,  &  assns,  covt  with  the  sd  B.,  &  the  sd  B.  doth  hby  for  ^^^rf°L 
himself,  his  hrs,  exs,  ads,  &  assns,  covt  with  the  sd  A.,  that  he,  covenants 
the  sd  respive  covtg  pty,  his  hrs,  exs,  ads,  or  assns  resply,  will,  °  ^*^* 

durg  the  sd  term  of yrs,  pform  &  observe  all  such  covts, 

agrmts,  &  provons  as  afsd,  wch  on  his  or  their  respive  pt  are 

or  ought  to  be  pformed  &  observed :  Pbovd  always,  &  it  is  Ptotwo  for 

hby  agrd  that  if  the  term  of  yrs  grted  by  the  within  t^nS?^ 

written  indre  shl  be  determined  by  virtue  of  the  condon  or  entay- 
provon  for  re-entry  thrin  contd,  then  these  psnts  shl  become 
absolutely  void.    In  wits,  &c. 


XXVIII. 

BELEASE  by  Lessors  of  Breach  of  Covenant  (c). 

Partiss,  a.  &  B.,  lessors  (hinafter  called  the  lessors),  1 ;  C. 
&  D.,  lessees  (hinafter  called  the  lessees),  2.    Recite  lease,  Bedtals. 

(c)  Prior  to  22  &  23  Yict.  c.  85,  8. 1,  a  defeasanoe  to  revive  the  condition 
of  re-entry  would  have  been  necessary. 
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Wit- 
nesBeib. 

RcleaBC. 


Pronto. 


referrg  to  covt  broken.  And  whas  the  premes  comprd  in  the 
sd  lease  are  now  vested  in  the  lessees :  And  whas  it  has 
recently  been  discovered  that  by  some  inadvertee  or  neglect 
on  the  pt  of  the  lessees  a  breach  of  the  covt  contd  in  the  sd 
lease  for,  &c.,  has  been  committed  whby  a  rt  of  action  k  also 
of  re-entry  has  or  may  have  arisen  to  the  lessors  :  And  whas 
the  lessors  have  agrd  to  exte  the  rele  hinafter  contd,  subjt  nevs 
to  the  provo  hinafter  contd,  NOW  TfflS  INDRE  WITNETH, 
that  in  psuance  of  the  sd  agrmt  the  lessors  do  hby  rele  &  waive 
all  rt  &  title  of  action,  re-entry  &  forfeiture,  claims  &  demands 
whatsr  wch  they  the  lessors,  or  eir  of  them,  now  have,  or  has 
or  might  have  agst  the  lessees  or  any  pson  or  psons  claimg 
under  or  by  virtue  of  the  sd  lease  for  or  by  reason  of  any 
breach,  non-observce  or  non-pformce  htofore  committed  or 
suffered  of  the  sd  covt,  or  any  other  covt  or  agrmt  on  the  pt  of 
the  lessees  contd  in  the  sd  lease ;  And  also  do  &  each  of  them 
doth  ratify  &  confirm  the  sd  lease.  Provd  always  that  nothing 
hinbfe  contd  shl  prejudice  or  afiect  any  of  the  rts  or  remedies 
of  the  lessors  under  the  covts  &  condon  of  re-entry,  &  other 
Condons  &  provonsof  the  sd  lease  in  respt  of  any  future  breach 
of  any  of  the  covts  or  agrmts  on  the  pt  of  the  lessees  thrin 
contd.     In  wits,  &c. 


Recitals. 


Breach  of 
coveoant. 


DEED  confirming  a  Forfbitbd  Lease  icith  a  Modification 
in  the  covenants  and  condition  of  re-entry  (a). 

Parties,  A.,  hinafter  called  the  lessor,  wch  expression,  &c., 
see  p.  670,  1 ;  B.,  hinafter  called  the  lessee,  wch  expression, 
&c.,  2 :  Recite  lease  from  A.  to  B.,  containg  a  covt  by  the  kssee 
to  insure  d  rebuild.  That  premes  were  uninsured^  dt  destron  of 
bldg  by  fire,  dt  that  it  had  not  been  rebuilt :  And  whas  the  lessor 
is  advised  that  a  breach  of  the  sd  covts  for  the  insce  &  rebldg 


Mode  of  (a)  See  note  to  last  Preoedent.     If  the  confirming  party  has  only  an 

confizming    equitable  right  to  impeach  the  lease,  and  no  legal  estate,  a  mere  ooDfirma- 
leases.  ^qj^  without  a  formal  demise  would  probably  suffice.    As  to  the  confirma- 

tion of  leases,  see  12  &  13  Vict.  c.  26 ;  18  Vict.  c.  17 ;  and  as  to  limited 
owners,  see  the  Settled  Land  Act,  1882,  s.  12  (iii.). 
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of  the  Bd  messe  has  occurred,  in  respt  whof  he  is  entled  to 
recover  damages  under  such  respive  covts,  &  to  enforce  the 
power  of  re-entry  contd  in  the  sd  lease :  And  whas  an  arrangemt  Agreement, 
has  been  come  to  betn  the  lessor  &  lessee  that,  in  conson  of 

the  sum  of  £ to  be  pd  by  the  lessee  to  the  lessor,  the 

lessee  shl  be  dischged  from  all  liability  to  rebuild  the  sd  messe, 
&  that  the  sd  lease  shl  be  confirmed  with  such  modificons  as 
are  hinafter  expd  :  NOW  THIS  INDKE   WITNETH  that  in  Wit- 
psuance  of  such  arrangemt,  &  in  conson  of  the  premes  &  of  °*****^ 

the  sum  of  £ now  pd  by  the  lessee  to  the  lessor,  red,  the 

lessor  doth  hby  confirm  unto  the  lessee.  All  &  singr  the  Confima- 
premes  comprd  in  &  demised  by  the  sd  indre  of  lease :  To  *'®"' 
HOLD  the  same  Unto  the  lessee,  for  the  residue  of  the  sd  term  „  ,     ' 

Habendam 

of  ' yrs,  or  other  the  term  &  intt  now  vested  in  him,  to  ie«ee. 

dischged  from  all  liability  to  rebld  the  sd  messe,  but  subjt  to 

the  sd  yrly  rent  of  £ ,  &  to  the  covts  &  agrmts  on  the  pt 

of  the  lessee  &  condons  contd  in  the  sd  lease,  save  &  except 

the  covts  for  the  insce,  repair,  &  mtce  of  the  sd  premes,  & 

the  condon  of  re-entry  on  breach  of  such  respive  covts,  so  far 

as  relates  to  the  insce  &  rebldg  of  the  sd  messe.    Covt  by  lessor 

for  quiet  enjoymt  by  lessee  on  paymt  of  rent  d  pfonnce  of  covts 

of  lease,  "  as  hby  modified."   And  the  lessor  doth  hby  rele  the  Beiease  by 

lessee  from  the  sd  covts  for  the  insce  &  rebldg  of  the  sd  messe,    ****'' 

&  from  all  rts  of  action,  claims,  &  demands,  wch  the  lessor 

now  has  in  respt  of  any  past  or  existing  breach  of  such  covts, 

but  so  that  the  covts,  &  prove  or  condon  of  re-entry  for  breach 

of  covt,  contd  in  the  sd  lease,  shl  in  all  other  respts  remain  in 

full  force,  &  unaffected  by  these  psnts.    In  wits,  &c. 


CONFIEMATION  by  Tenant  in  Tail  on  his  coming  of 
age  of  a  Voidable  Minino  Lease  granted  by  the 
Tenant  for  Life  (6). 

Parties,  A.,  tenant  for  life,  1 ;  B.,  tenant  in  tail,  2 ;  C,  lessee^ 
8.    Recite  will  devisg,  inter  alia,  the  lands  &  hds  descd  in  the  Recitals, 
indre  of  lease  hinafter  recited,  &  the  mines  &  minis  thrin,  to 

(b)  See  note  to  last  Preoedent. 
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the  use  of  A,  for  life,  remr  to  his  eldest  son  in  taU,  dt  eonttang  a 
power  of  leasg  mines  for  twenty-one  yrs*  Death  of  testor  dt  proof 
of  his  tvill.  Voidable  lease  grted  hy  tenant  for  life  to  lessee, 
settg  otit  the  peels  fully,  with  the  powers,  liberties,  privileges,  & 
easemts  thrin  expd,  &  subjt  to  the  exceptions,  reservons,  & 
stipolons  thrin  contd,  set  out  the  habendvm  fuUy,  at  &  under 
the  rents  <&  royalties  by  the  sd  indre  of  lease  reserved,  &  snbjt 
to  the  covts  by  the  lessee  &  provons  in  the  same  indre  contd, 
&  the  sd  lease  contains  divers  covts  on  the  pt  of  the  lessee  & 
Tenant  in     other  provons :  And  whas  the  sd  B.  is  the  eldest  son  of  the  sd 

taUolage.    ^^^  ^  attned  his  age  of  twenty-one  yrs  on  the day  of 

Agreement.  — — '  Akd  WHAS  the  sd  B.,  in  the  belief  that  the  8d  lease  is 

benefl  to  owners  of  the  hds  devised  by  the  sd  will  lately  agrd 

to  confirm  the  same,  recite  disentailg  deed  under  wch  hds  in  lease 

Wit-  now  stand  limd  to  such  uses  as  A.  d  B.  shljtly  appt,    NOW 

ne«et]i.       rpgjg  INDRE,  (tc,  the  sd  A.  &  B.,  in  exercise  &  exon  of  the 

power  or  authority  contd  in  the  last  recited  indre,  &  of  every 

other  power  or  authority  enablg  them,  do,  &  each  of  them 

Demiae.       doth,  hby  appt,  &  also  grt,  demise,  &  confirm  unto  the  sd  C, 

ParceiB.       All  &  siKGR,  the  coal  works,  colliery,  mines,  beds  &  veins  of 

coal  &  cannel,  pees  or  peels  of  land,  rts,  liberties,  powers, 

easemts,  &  appurts,  by  the  sd  lease  appted  or  grted,  or  expd  to 

be  appted  or  grted,  except  nevs  &  reservg  &  subjt  to  sach 

exceptions,  reservons,  condons,  &  restrons,  as  in  such  indre 

Habendom   of  lease  are  expd :  To  hold  the  same  premes  (subjt  as  afsd), 

to  lewee.      Unto  the  sd  C,  his  exs,  ads,  &  assns,  as  from  the day  of 

,  the  day  of  the  commencemt  of  the  lease,  for  the  term  of 

B«9eiTa-      yrs :  Faying  thfor  such  rents,  royalties,  &  sums  of  moy 

as  wd  have  been  payable  in  respt  thof  under  the  sd  indre  of 
lease,  if  such  lease  had  been  a  valid  demise  durg  the  term 
thby  grted,  covts  by  C.  vnthA,  d  also  with  B,,  d  by  A.  d  B, 
with  C,  "  that  all  &  singr  the  covts,  agrmts,  provons,  & 
stipulons  in  the  sd  lease  contd  shl  apply  &  be  deemed  to  apply 

to  the  term  of yrs  hby  grted,  &  to  these  psnts,  &  shl  be 

read  &  construed  &  have  eSect  in  all  respts  as  if  the  sd  lease 

had  constituted  a  valid  demise  for  the  sd  term  of yrs  of  the 

premes  hby  appted,  grted,  or  demised,  &  as  if  the  same  covts, 
agrmts,  provons,  &  stipulons  had  been  repeated  &  contd  in 
these  psnts,  Covt  by  A.d  B.  agst  incumbces,  p.  696,  dfor  quiet 
enjoymt,  p.  817.     In  wits,  &c. 


tion  of 
rent 
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AGKEEMENT  StJPPLBMBNTAL  to  a  Buildino  Agreement, 
by  which  the  Lessor  purchases  Improved  Ground 
Bents  before  the  leases  are  granted  (a). 

AGBMT  made  the  day  of  ,  betn  A.,  of,  &c.,  Partiee. 

hinafter  called  the  lessor,  of  the  one  pt,  &  B.,  of,  &c.,  builder, 
hinafter  called  the  lessee,  of  the  other  pt,  supplemtal  to  an 
agrmt,  dated,  &c.,  made  betn  the  same  pties,  hinafter  refd  to 
as  the  bldg  agrmt.     Whas  it  has  been  agrd  that  in  conson  of  Racitalik 
the  immediate  paymt  by  the  lessor  to  the  lessee  of  the  sum 

of ,  the  siHn  of  £ p.a.  shl  be  added  to  the  total  amt 

of  the  ground  rents  payable  under  the  sd  bldg  agrmt  in 
mner  hinafter  expd,  &  that  the  terms  of  the  same  agrmt  shl 
be  orwise  varied  as  hinafter  provd;  Now  it  is  hby  agrd  as 
follows : — 

1.  In  conson  of  the  sum  of  £ pd  by  the  lessor  to  the  Agreement 

lessee  upon  the  signature  of  this  agrmt  (the  rect,  &c.)  the  total  ehaM^of 
rents  to  be  payable  by  the  lessee  or  his  nominees  in  respt  of  in^wwd 
the  land,  houses,  &  premes  compd  in  the  sd  bldg  agrmt  shl  as  %nl 


from  the day  of ,  be  increased  by  the  sum  of  £ 

p.a.,  makg  the  total  aggregate  yrly  rent  so  payable  (inclusive 
of  the  rents  reserved  by  the  leases  for  the  time  being  actually 

grted)  as  follows  (that  is  to  say),  from  the day  of ,  to 

the day  of ,  the  yrly  rent  or  sum  of  £ ,  &c.,  & 

from  the day  of ,  durg  the  remr  of  the  term  of  99  yrs 

mentd  in  the  sd  bldg  agrmt,  the  yrly  rent  or  sum  of  £ , 

the  sd  increased  rents  to  be  reserved  &  made  payable  at  the 
like  times  &  in  like  mner  as  provd  by  the  sd  bldg  agrmt  with 
respt  to  the  rents  thby  made  payable. 

(a)  As  to  TOAlriTig  an  agreement  supplemental,  see  p.  2,  note.  An  agree-  Stamp, 
ment  of  this  Itind  lias  hitherto  (it  is  believed)  been  treated  in  practioe  as 
requiring  only  a  6d.  agreement  stamp ;  but  a  question  has  been  raised  as  to 
whether  it  does  not  require  an  ad  val.  conveyance  stamp  on  the  sum  paid 
by  the  lessor  for  the  purchase  of  the  improved  ground  rents,  either  as  a 
transfer  on  sale  under  s.  60  of  the  Stamp  Act,  1891,  or  as  a  contract  for  sale 
under  s.  59  of  the  Act;  it  would  seem,  however,  to  be  a  mere  modification 
of  the  original  agreement,  and  if  read  into  that  agreement  it  amounts 
merely  to  a  reservation  to  the  lessor  ^out  of  his  own  property,  so  as  not  to 
subject  it  to  any  extra  stamp  duty. 

Notice  of  the  agreement  should  be  endorsed  on  the  original  agreement. 
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Mode  of 
pftyment. 


Aflto 
leafting 
part  of 
land  at  a 
nomiiul 
rent. 


Sam  paid 
to  leasee 
to  be  a 
charge  (a). 


Bailding 
agreeiDent 
otherwiae 
to  remain 
inforue. 


Declaration 
against 
incum- 
brances. 


2.  The  increased  rents  to  be  payable  in  respt  of  the  leases 
remaing  to  be  grted  shl  be  apportioned  betn  snch  leases  in 
such  nuier  as  shl  be  approved  by  the  lessor  or  his  surveyor, 
who  shl  also  (if  deemed  material)  determine  what  proportion 
of  the  rent  reserved  on  each  lease,  shl  be  deemed  pt  of  the  sd 
addonal  rent  of  £ . 

8.  The  provons  of  the  sd  bldg  agrmt  whby  it  was  provd 
that  when  the  whole  of  the  ultimate  aggregate  rent  thb; 
reserved  shd  have  been  seed,  the  lessee  shd  be  entled  to  a 
lease  or  leases  of  the  land  remaing  undemised  togr  with  any 

house  or  houses  erected  thron,  at  the  rent  of  £ ,  shl  take 

effect  &  be  applicable  when  &  so  soon  as  the  whole  of  the  sd 

increased  ultimate  rent  of  £ shl  have  been  seed  by  leases 

actually  grted  &  not  bfe. 

[4.  The  sd  sum  of  £ pd  by  the  lessor  to  the  lessee 

as  afsd  shl  until  the  sd  total  ultimate  yrly  rent  of  £ shl 

have  been  seed  to  the  lessor  by  leases  actually  grted,  be 
deemed  to  be  in  the  nature  of  a  loan  to  the  lessee,  &  shl  be  a 
charge  on  the  intt  of  the  lessee,  under  the  sd  bldg  agrmt  as 
hby  modified.] 

5.  Except  so  far  as  the  same  is  hby  modified,  &  subjt  to  the 
modificons  hby  made,  the  sd  bldg  agrmt  shl  remain  in  fall 
force,  &  shl  be  treated  as  incorpd  with  this  agrmt  so  as  to 
operate  in  like  mner  as  far  as  may  be  as  if  the  sd  increased 
rents  had  been  origUy  reserved  thby. 

6.  And  the  lessee  hby  declares  that  he  has  not  done  or 
suffered  or  been  party  to  anything  whby  his  intt  under  the 
bldg  agrmt  is  or  can  be  in  any  way  incumbered,  or  whby  he  is 
prevented  from  enterg  into  this  psnt  agrmt,  or  from  givg  a 
good  dischge  for  the  sd  sum  of  £ .     In  wits,  &c. 


(a)  Qu. :  whether  this  clause  would  not  m&ke  the  agreement  chargeable 
with  a  mortgage  stamp. 
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xxxn. 

DEED  ALTERING  the  Covenants  of  a  Mining  Lease,  and 
giving  New  Powers  to  the  Lessee,  by  endorsement. 

Parties,  A.,  lessor,  hinafter,  &c.,  1 ;   B.,  lessee,  hinafter, 
&c.,  2.     Mutual  Covts. 

1.  The  lessee  shl  forthwith  open  &  commce  workg  the Additional 

vein  on  the  lands  demised  by  the  within-written  indre,  &  shl  bj^wroe. 
continue  diligently  to  work  the  same. 

2.  NoTWG  the  provons  within  contd  it  shl  be  Iful  for  the  Additional 

lessee,  so  long  as  he  shl  diligently  work  the  sd  vein,  ^^*° 

to  deposit  on  the  sd  lands  all  spoil  or  rubbish  wch  may  be 

dug  or  raised  from  or  wrought  on  any  pt  of  the  sd  lands,  or 
on  or  from  any  other  adjoing  mines,  quarries,  or  works  of  the 
lessee. 

3.  The    within- written    indre,   &    the   covts,   condons,   &  Lease  to 
provons  thrin  contd,  shl  henceforth  operate  &  have  effect  as  if  ^b?ecfto* 
the  covts,  powers,  &  provons  hrin  contd  had  been  embodied  variations. 
thrin,  &  shl  be  altered  &  modified  accdly,  but  shl  in  all  other 
respts  remain  in  force  &   unaffected  by  these  psnts.     In 

WITS,  &c. 


SURRENDEE  of  Term  under  a  Lease  to  the  Reversioner 
in  fee  for  life  or  years.  Variation,  where  the  lease  is 
Renewable  under  the  Lessor's  Covenant  (6). 

Parties,  A.,  termor,  1 ;  B.,  revoner,  2.     Recite  lease  [includg  Rjcitals. 
covt  for  renewal],  p.  857;  cfi  devolon  of  term  to  A.,  p.  359,  d  of 

(h)  When  the  Bturender  is  made  with  a  view  to  the  granting^  of  a  new  As  to 
lease  of  the  same  property  to  the  same  lessee,  a  formal  surrender  may   surrender 
generaUy  be  dispensed  with,  as  the  acceptance  of  a  new  lease  which  is  in-  ^^  leasrs. 
consistent  with  the  existing  lease  operates  as  a  surrender  by  operation  of 
law  {Jve'»  case,  5  Bep.  lib;  see  also  notes  to  Thursby  v.  Plant,  1  Wms. 
Sannders,  285 ;  p.  277  in  edition  of  1871 ;  37  Sol.  J.  539)  ;  and  it  has  even  been 
held  that  the  grant,  with  the  consent  of  the  lessee,  of  anew  lease  to  a  stranger 
operates  as  a  surrender  (Davison  v.  (jfent,  1  H.  &  N.  744)  ;  but  the  mere  oral 
assent  of  the  old  tenant  is  not  sufficient  unless  he  gives  up  possession  at  or 

K.E. — VOL.  I.  8  K 
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Wit- 
Surrender. 


Agreement,  revon  to  B. :  And  whas  the  sd  A.  has  agrd  with  the  sd  B.  for 
the  Borrender  to  him  of  the  sd  premes  comprd  in  thesd  recited 
indre  of  lease  for  all  the  residue  now  unexpired  of  the  sd  term 

thby  grted,  in  conson  of  the  sum  of  £ to  be  pd  by  the  sd 

B.  to  the  sd  A. :  NOW  THIS  INDRE  WITNETH  that  in 
psuance,  &c.,  conson,  reel,  the  sd  A.,  as  benefl  owner  (a),  doth 
hby  surrender  &  assn  unto  the  sd  B.,  his  hrs  &  assns  [or,  if 
B.  has  only  a  lecuehd  intt,  "  his  exs,  ads,  &  assns,"  or,  if  he 
have  a  life  este,  ''  &  his  assns."]  All  &  singb  the  sd  hds  & 
premes  comprd  in  or  demised  by  the  sd  recited  indre  of  lease 

To  THE  intent  that  the  sd  term  of yrs  grted  by  the  sd 

lease  may  merge  &  be  absolutely  extinguished  in  the  freehd  & 
inhance  of,  [or,  in  the  revon  of  him  the  sd  B.  in]  the  sd 
premes :  [AND  THIS  INDRE  ALSO  WITNETH,  that  in 
further  psuance  of  the  sd  agrmt,  &  for  the  conson  afsd,  the  sd 
A.  doth  hby  rele  &  dischge  the  sd  B.,  his  hrs,  exs,  ads,  & 
assns,  from  the  hinbfe  recited  covt  in  &  by  the  sd  indre  of 
lease  made  &  entd  into  as  afsd  for  the  renewal  of  the  sd  lease, 
&  from  all  actions,  pcdgs,  claims,  &  demands  under  the  sd 
covt,  or  any  other  covt  or  provon  in  the  sd  indre  of  lease 
contd.]    In  wits,  &c. 


Term  to 
meige. 


Beleaae  of 
leesor's 
oovenant 
to  renew. 


about  the  time  of  the  grant  of  the  new  lease  (  Wallis  v.  Hands,  [1893]  2  Ch.  75); 
see  further  37  Sol.  J.  539.  As  to  the  power  of  limited  owners  to  accept  sur- 
renders and  grant  new  leases,  see  the  Settled  Estates  Act,  1877,  s.  7 ;  and 
the  Settled  Land  Act,  1882,  s.  13 ;  see  also  s.  31  (iv.) ;  and  see  the  Conv. 
Act,  1881,  B.  42  (2),  enabling  trustees  to  accept  surrenders  on  behalf  of 
infant  reversioners.  As  to  the  surrender  of  leases  vested  in  infants  or  femes 
covert. see  11  Geo.  IV.  &  1  Wm.  IV.  c.  66.  ss.:i2, 14 ;  Re  Chniffiths,2Q  Ch-  D.  a«. 
The  rent  should  be  paid  up  to  the  surrender ;  under  the  old  law,  if  the  lease 
contained  a  oovenant  to  pay,  the  action  for  rent  accrued  due  before  the  sor- 
render  was  not  affected  (A.-G.  v.  Cox,  3  H.  L.  240),  but  rent  not  actuallj 
accrueddue  was  lost  {Qrimman  v.  Legge,  8  B.  &  C.  324),  but  this  is  altered 
by  the  Apportionment  Act,  1870,  if  Swansea  Bank  v.  Thomas,  4  Ex.  D.  ^. 
is  good  law ;  and  see  Re  South  Kensington  Co-operative  Stores,  17  Ch.  D.  161. 

The  surrender  of  a  lease  does  not  affect  the  rights  of  under-lessees, 
whether  it  is  made  with  a  view  to  a  renewal  (4  Geo.  II.,  c.  28,  s.  6),  or  other- 
wise (8  &  9  Vict.  c.  106) ;  and  although  the  lease  was  liable  to  forfeiture, 
and  if  the  lessor  bad  re-entered  for  the  forfeiture  their  rights  would  hare 
been  gone  {G.  W,  Railway  v.  Smith,  2jCh.  D.  235). 

Recitals  in  a  surrender  of  a  lease  would  often  be  unnecessary,  and  it  maj 
generally  be  conveniently  made  by  endorsement. 

(a)  This  implies  full  covenants  for  title,  see  p.  398,  note.  If  A.  is  a  trustee 
or  mortgagee  he  will  surrender  "  as\  trustee "  or  "  mortgagee,"  which  will 
imply  a  covenant  against  incumbrances,  see  ib. 
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SUERENDEE  of  a  Portion  of  the  land  (b)  comprised  in  a 
Fabming  Lbasb  to  a  Mortgagee  in  fee,  and  Abate- 
ment o/'Ebnt  in  respect  thereof  (by  endorsement  on  the 
lease). 

Parties,  A.,  lessee,  1 ;    B.,  mtgor,  2 ;    C,  mtgee,  3 ;  Whas  Parties. 
the  sd  A.  has,  at  the  reqt  of  the  sd  B.,  agrd  to  surrender  to  Recital  of 
the  sd  C,  as  mtgee  of  &  the  pson  legally  seised  of  the  fee  »«™«™ent. 
simple  &  inhance  of  the  premes  demised  by  the  within  written 
indre  in  revon  expectant  on  the  term  thby  grted,  such  portions 
of  the  land  &  premes  thrin  comprd  as  are  hinafter  descd  & 

surrendered,  upon  being  pd  the  sum  of  £ wch  the  sd  A. 

has  agrd  to  accept  in  full  satisfon  of  all  claims  whatsr  wch  as 
an  outgoing  tenant  accdg  to  any  of  the  provons  contd  in  the 
sd  lease  or  by  the  custom  of  the  country,  or  the  Agricultural 
Holdings  (England)  Act,  1888,  or  orwise  the  sd  A.  has  or 
could  have  or  claim  in  respt  of  the  sd  premes  hby  surrendered, 

And  it  has  also  been  agrd  that  the  rent  of  £ p.a.  reserved 

by  the  within  written  indre  shl  be  abated  as  hinafter  expd. 
NOW  THIS  INDEE  WITNETH,  that  in  psuance  of  the  sd  wit- 

agrmt  &  in  conson  of  the  sum  of  £ ,  now  pd  by  the  sd  B.  ^^^^' 

to  the  sd  A.,  the  rect,  &c.,  &  of  the  abatemt  hinafter  made  in 

the  sd  rent,  the  sd  A.,  as  benefl  owner,  at  the  reqt  of  the  sd  B., 

doth  hby  surrender  &  assn  unto  the  sd  C,  his  hrs  &  assns,  all  Suiender. 

those  pees  of  land,  &c.,  formg  pt  of  the  lands  &  premes  comprd 

in  &  demised  by  the  within  written  indre.  To  the  intent  that  Term  to 

the  residue  now  unexpired  of  the  term  of yrs  thby  grted  ™®^®' 

may  merge  &  be  extinguished  in  the  freehd  &  inhance  of  the 
sd  premes  hby  surrendered,  &  that  the  same  premes  may  be 
dischged  from  all  the  provons  of  the  within  written  indre. 
And  it  is  hby  agrd  &  decld  that  in  conson  of  the  surrender  Provision 

hinbfe  contd,  &  of  the  premes,  the  sd  yrly  rent  of  £ ment'of^ 

reserved  by  the  within  written  indre  shl  as  from  the day  rent. 

of ,  be  abated  or  reduced  by  the  sum  of  £ p.a.  (being 

(6)  As  to  the  effect  of  a  surrender  of  part,  of  the  premises  in  a  lease,  see 
the  Conv.  Act,  1881,  s.  12 ;  and  Baynton  t.  Morgan,  22  Q.  B.  D.  74,  above, 
p.  53,  note. 

8x2 


868 


LEASES  (miscellaneous  FORMS). 


at  the  rate  of  £ per  acre  for  the  sd  premes  hby  sur- 
rendered), k  that  accdly  as  from  that  date  the  yrly  rent  of 

£ shl  be  payable  in  respt  of  the  pees  of  land  &  premes  re- 

maing  subjt  to  the  within  written  indre  at  the  like  times  &  in 

CoTenantfl,   like  mner  as  the  sd  yrly  rent  of  £ is  thby  made  payable ; 

And  it  is  hby  further  agrd  &  decld  that  as  from  the  sd day 

of ,  all  the  covts  on  the  pt  of  the  lessee,  &  the  power  or 

condon  of  re-entry,  &  the  covts  on  the  pt  of  the  lessor,  &  all 
other  powers,  condons,  &  provons  in  the  within  written  indre, 
shl  remain  in  force  with  respt  to  the  sd  pees  of  land  &  premes 
remaing  subjt  to  such  indre  as  far  as  the  same  covts,  powers, 
condons,  &  provons  resply  may  be  applicable  thto,  with  such 
modificons  as  may  be  rendered  necy  by  such  redon  or 
abatemt  of  the  sd  rent  as  afsd,  &  the  other  circes  of  the  case. 
In  wits,  &c. 


&c.,  of 
leaae  to 
renudn  in 
force  as  to 
remaiDing 
premises. 


XXXV. 

SURRENDER  hy  endorsement  of  lease  where  iJit  Bbveb- 
siON  is  in  Settlement  and  stthject  as  to  different 
Pa&ts  to  various  Mortgages. 

Parties,  lessees,  1 ;  sevl  sets  of  mtges,  2,  9,  d  4 ;  tenant  for 
Recitals.       Hfo  of  equity  of  redmon,  5.     Recitals  shoivg  shortly  state  of  title 
to  revon.    And  whas  it  has  been  agrd  that  with  a  view  to  the 
grtg  of  a  new  lease  of  pt  of  the  premes  comprd  in  the  within 
written  indre  the  lessees  shl  make  &  exte  such  surrender  as  is 
hinafter  contd.     NOW  THIS  INDRE  WITNETH  that  in 
psuance,  &c.,  &  in  conson  of  the  premes  &  of  the  determinon 
hby  made  of  the  covts  by  the  lessees  in  the  within  written 
Surrender,    indre  contd,  the  lessees  as  benefl  owners  do  resply  hby  sur- 
render &  yield  up  to  the  sevl  other  pties  hto  accdg  to  their 
respive  estes  &  intts  in  revon  as  hinbfe  mentd,  All  &  sntoB 
the  freehd,  copyhd,  &  leasehd  hds  &  premes  comprd  in  & 
demised  by  the  within  written  indre  or  now  held  by  the  lessees 
Term  to       thruudor,  subjt  to  the  sub- tenancies  created  by  the  lessees,  To 
merge.        j^^  intent  that  the  residue  now  unexpired  of  the  term  of  yrs 
subsistg  under  or  by  virtue  of  the  within  written  indre  in  the 
sd  respive  premes  hby  surrendered,  may  merge  &  be  eztin- 


Wit- 
neaseth. 
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guished  in  the  revon  immedly  expectant  on  the  same  term  of 
yrs  of  &  m  the  same  premes  resply,  &  that  the  withm  written 
indre  &  all  the  covts  &  provons  thrin  contd  may  be  hby 
determined.    In  wits,  &c. 


XXXVI. 

SUREENDER  by  Lessee  and  his  Mortgagees  by  endorse- 
ment on  the  Leasey  with  a  view  to  the  granting  of  a 
New  Lease  o/Part  of  the  land  (a). 

Parties,  A.,  lessee,  1;  B.,  C,  &  D.,  mtgees,  2;  E.,  lessor,  Parties. 
8 :  Whab  since  the  date  of  the  within  written  indre  of  lease  Recitals  as 
certn  bldgs,  fences,  &  other  erons  have  been  built  &  set  up  on  ^q^*^™" 
the  sd  pee  of  ground  thby  demised  &  other  alterons  &  addons  premises, 
have  been  made  by  the  sd  A.  in  &  to  the  sd  premes,  NOW  Wit- 
TfflS  INDRE  WITNETH,  that  in  conson  of  a  new  lease  intd  "^^*'^- 
to  be  grted  of  a  pt  of  the  sd  premes  as  hinafter  mentd,  the  sd 
B.,  C,  &  D.,  as  mtgees,  at  the  reqt  of  the  sd  A.  do  hby  sur- 
render &  assn,  &  the  sd  A.,  as  benefl  owner,  doth  hby  surrender,  Surender. 
assn,  &  confirm  unto  the  sd  E.,  his  hrs  &  assns,  all  the  sd  pee 
of  ground  &  other  the  premes  mentd  &  comprd  in  the  within 
vnitten  indre,  togr  with  all  the  bids,  erons,  &  addons  since 
erected  or  set  up  thron  or  added  thto.  To  the  intent  that  the 

term  of yrs  grted  by  the  sd  indre  of  lease  may  be  merged 

&  extinguished  in  the  freehd  &  inhance  of  the  sd  premes,  &  to 
the  further  intent  that  a  new  lease  may  be  grted  by  the  sd  E.  New  lease 
to  the  sd  A.  of  a  pt  of  the  sd  pee  of  ground  &  premes  with  the  gianted. 
bldgs  &  erons  thron.     In  wits,  &c. 

(a)  Ab  to  surrenders  of  renewable  leases^  see  4  Geo.  II.  c.  28,  s.  6. 


LICENSES  (a). 


LICENSE  not  under  seal  by  Lessors  to  Lesseb  to  Assign, 

Underlet,  or  Mortgage  (6). 

Wb,  the  undersigned,  being  the  psnt  landlords  of  the  ppty 
hinafter  mentd,  do  hby  consent  to  an  assnmt  or,  **  underlease," 
[by  way  of  mtge]  by  A.,  of,  &c.,  the  psnt  tenant  of  the  sd  ppty 
under  the  lease  hinafter  mentd,  to  B.,  of,  &c.,  [for  the  term  of 

yrs  from ,  or,  "  for  the  whole  remaing  term  except 

the  last  day  thof,"]  of,  [^pcels  shortly  descd,  being  pt  oQ,  the 
hds  &  ppty  comprd  in  an  indre  of  lease  dated,  &e.,  &  made 

betn,  &c.,  &  thby  demised  to  K.,  for  the  term  of yrs,  from 

,  Proyd  that  this  consent  shl  not  authorise  any  further  or 

other  assnmt,  [or,  '*  underlettg  or  partg  wholly  or  partially 
with  the  posson  of  "]  the  sd  premes  or  any  pt  thof,  or  prejudice 
or  affect  any  of  the  covts,  condons,  or  provons  in  the  sd  lease 
contd,  except  to  the  extent  hinbfe  expd.    As  wits  our  hands 

this day  of . 

Signed  by  the  Lessors. 

Wits, 

(a)  See  also  AaKBBVBNTB,  and  Lbasbs  (Mining).    A  license,  if  under 

seal,  is  subject  to  a  deed  stamp  of  lOs. ;  but  if  under  hand  only  is  exempt 

unless  amounting  to  an  agreement. 

Effect  of  (b)  A  license  does  not  affect  the  lessor's  right  as  to  future  breaches  of 

Uoense  to      covenant  or  destroy  the  power  of  re-entry,  see  22  &  28  Vict,  c  35,  ss.  1, 2; 

lessee.  23  &  24  Vict.  c.  38,  s.  6 ;  a  defeasance  for  reviving  the  condition  of  re-entry 

is  therefore  unnecessary,  Elph.  Introd.,  p.  237.    A  license  to  underlet  does 

not,  unless  so  provided,  preclude  the  underlessee  from  underletting  (  WQliamr 

son  V.  Williamson,  9  Ch.  729).    As  to  licenses  to  assign  or  underlet,  see 

6  Dav.  Prec.,  pt.  1,  p.  193,  note.    By  the  Conv.  Act,  1892,  55  &  66  Vict  c  13, 

s.  3,  no  fine  is  to  be  exacted  from  the  lessee  for  a  license  to  assign,  &c, 

unless  otherwise  provided  by  the  lease. 
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11. 


LICENSE  under  Seal  by  Lessors  to  Lessee  to  make 
Alterations  in  Buildings  (c). 

THIS  INDRE,  &c.,  pties ;  A.,  B.,  &  C,  lessors  (hinafter 
called  the  landlords),  1 ;  D.,  lessee  (hinafter  called  the  lessee),  2. 
Recite  lease  to  K.^  &,m  the  sd  lease  is  contd  a  covt  on  the  pt  Recitab. 
of  the  sd  E.,  not  to  erect  any  bldg  nor  increase  the  height  of  Leaw  con- 
any  eron,  or  bldg  in  the  yard  or  garden  of  the  sd  demised  J^ISuit 
premes,  nor  cut,  injure,  or  alter  any  of  the  ppal  walls  or  not  to  alter 
timbers  of,  nor  make  any  alteron  in  the  thby  demised  premes    ^  ^^^' 
witht  having  first  obtd  the  license  &  consent  in  writg  of  the 
lessors.    And  whas  the  sd  premes  have  become  legally  vested  Present 
in  the  lessee  for  the  remr  of  the  sd  term  of  21  yrs,  subjt  to  o'^®™  <>* 
the  rent  &  covts  of  the  sd  lease :  And  whas  the  revon  in  fee  ^^  ^^^p. 
of  the  sd  premes  expectant  on  the  determinon  of  the  sd  term  sion. 
is  now  vested  in  the  landlords:  And  whas  the  lessee  is  desirous  Appiica- 
of  opening  a  doorway  in  the  pty  wall  at  the  rear  of  the  sd  premes  ^^^^^ 
demised  by  the  sd  lease,  &  of  formg  a  communicon  betn  the  license  to 
same  &  the  adjoing  messe  now  in  his  occupon,  &  of  makg  &  J^^^nsLT 
executing  certn  otiier  works  &  alterons  in  the  sd  demised  bniidings. 
premes  accdg  to  a  plan  &  specificon  prepared  by  him,  &  he 
has  accdly  applied  to  &  reqted  the  landlords  to  grt  him  their 
license  for  those  pposes,  &  such  applicon  &  the  sd  plan  & 
specificon  having  been  submitted  to  their  surveyor  &  approved 
by  him,  the  landlords  have  agrd  to  grt  such  license  subjt  as 
hinafter  mentd,  &  the  lessee  in  conson  thof  has  agrd  to  enter 
into  the  covts  hinafter  contd:  NOW  THIS  INDKE  WITNETH,  Wit- 
that  in  conson  of  the  premes  &  of  the  covts  hinafter  contd  on  '^®^*^- 
the  pt  of  the  lessee,  the  landlords  do  hby  give  &  grt  unto  the  Grant  of 
lessee,  his  exs,  ads,  &  assns,  their  full  license  &  permission  ^^^  ^ 
to  make  the  sd  doorway  in  &  through  the  pty  wall  of  the  sd  specified 
demised  premes,  &  to  form  a  communicon  betn  the  same  & 
the  sd  messe  now  in  the  occupon  of  the  lessee,  &  also  to  make 
&  exte  the  other  works  &  alterons  hinbfe  refd  to,  &  wch  are 
parlarly  delineated  &  descd  in  the  sd  plan  &  specificon,  provd 
the  same  be  done  within  the  period  of  three  calr  months  from 

(c)  See  note  to  last  Precedent. 
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CoTeoanto 
by  leaaee. 

To  make 

8pecilied 

alterationi 

within  A 

certain 

time. 


To  obtain 
sanction  of 
innmnce 
office  to 
alterations. 

Covenants 
of  leaM  to 
apply  to 
the  baild- 
ingaas 
altered. 


To  restore 
party*  wall 
to  original 
state. 


the  date  hrof ,  &  under  the  Buperintendce  &  to  the  satisfon 
of  the  surveyor  for  the  time  being  of  the  landlords,  their  hrs 
or  assns :  AND  THIS  INDRE  ALSO  WITNETH  that  in 
conson  of  the  license  hinbfe  given,  the  lessee  doth  hby  covt 
with  the  landlords,  their  hrs  &  assns.  That  he,  the  lessee, 
his  exs,  ads,  or  assns  will,  within  the  sd  period  of  three  calr 
months  from  the  date  hrof ,  make  the  sd  doorway  &  communicon, 
&  exte  the  other  works  &  alterons  afsd  in  a  good  &  substantial 
mner  with  pper  materials  under  the  superintendce  &  to  the 
satisfon  of  the  surveyor  for  the  time  being  of  the  landlords, 
their  hrs  or  assns.  And  will  bfe  makg  such  alterons,  com- 
municate the  parlars  thof  to  the  directors  of  the Insce 

Go,  in  wch  office  the  sd  demised  premes  are  insured  agst 
fire,  &  obtain  the  consent  of  the  sd  directors  to  the  sd  alterons, 
And  that  when  such  doorway  &  communicon  &  other  works 
&  alterons  shl  have  been  completed,  all  the  restrictive  &  other 
covts  on  the  pt  of  the  sd  E.,  &provons  contd  in  the  sd  indreof 
lease,  shl  be  applicable  to  the  sd  thby  demised  premes  in  their 
then  altered  state  in  the  same  mner  &  as  fully  &  extensively 
as  if  such  premes  had  continued  in  the  same  state  as  the 
same  are  at  pent.  And  that  the  lessee,  his  exs,  ads,  or  assns 
will,  at  the  end  or  other  sooner  determinon  of  the  hinbfe 
recited  lease  or  whenever  thrunto  required  by  the  landlords, 
their  hrs  or  assns,  at  the  costs  of  him  the  lessee,  his  exs,  ads, 
or  assns,  well  &  substantially  brick  up  the  opening  made 
in  the  sd  pty  wall  &  restore  the  same  in  such  mner  as 
the  surveyor  for  the  time  being  of  the  landlords,  their  hrs 
or  assns,  shl  direct,  &  to  his  or  their  complete  satisfon.  Ik 
wits,  &c. 


BedtalB. 


Ab  to 


IIL 

LICENSE,  under  seal,  by  lessor  to  Lessee  to  Continue 
Alterations  made  in  Buildings  in  Breach  of  the 
Covenants  of  the  Lease  (a). 

THIS  INDRE,  &c.,  pties,  A.,  lessor,  hinafter  called  the 
landlord,  1 ;  B.,  lessee,  hinafter  called  the  tenant,  2 :  Recite 


(a)  See  note  to  Precedent  I.    Probably  this  need  not  be  under  seal    Bj 
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lease  to  K.y  d:  tlmt  lease  is  vested  in  B.,  &  revon  in  A. ^  as  in  Lease. 
last  form :  And  whas  the  tenant  has  recently  made  alterons  That  lessee 
in  the  sd  premes,  specify  nature  of  alterons :  And  whas  the  alterations 
alterons  so  made  by  the  tenant  in  the  sd  premes,  are  con-  in  breach 
sidered  to  be  wholly  or  to  some  extent  an  infringemt  of,  or  nants. 
unauthorised  by  the  covts  &  provons  in  the  sd  indre  of  lease 
contd:   And  whas  the  landlord  has  agrd  in  conson  of  the  Agreement 

paymt  to  him  by  the  tenant  of  the  sum  of  £ ,  to  waive  ^  g^t' 

his  rts  in  respt  of  any  breach  of  the  covts  of  the  sd  lease  so  license  for 
committed  by  the  tenant,  &  to  grt  to  him  such  license  to  * 
continue  such  alterons,  &  orwise,  as  is  hinafter  contd,  subjt 
as  hinafter  mentd :   NOW  THIS  INDRE   WITNETH  that  Wit- 

in  psuance  of  the  sd  agrmt  &  in  conson  of  the  sum  of  £ °®^*  ' 

now  pd  by  the  tenant  to  the  landlord,  rect^  the  landlord  doth  Lessor 
hby  (so  far  he  is  afifected  by  or  concerned  in  the  same)  give  g^^ 
&  grt  unto  the  tenant,  his  exs,  ads,  &  assns,  full  liberty  & 
license  to  continue  &  maintain  durg  the  residue  of  the  sd 

term  of  yrs  the  sevl  alterons  made  by  him  in  the  sd 

demised  premes  as  hinbf  e  mentd :    And  doth  hby  waive  &  and  waives 
rele  all  claim  to  damage  or  rt  of  re-entry  upon  the  sd  demised  ^™re^ 
premes,  &  other  rts  wch  may  have  accrued  to  him,   the  entry  in 
landlord,  by  reason  of  any  breach  of  any  of  the  covts  or  alterations. 
Condons  of  the  sd  lease  committed  by  the  tenant  in  respt 
of  any  of  the  alterons  or  mres  hinbfe  mentd.    Pbovd  always  Proviso 
&  it  is  hby  agrd  &  decld,  that  the  license  &  waiver  hinbfe  *haiup^ 
contd  shI  extend  only  to  the  specific  alterons  &  mres  hinbfe  only  to 
expressly  mentd,  &  shl  not  be  deemed  to  authorise  any  further  ^^ntions. 
or  other  alterons  in  the  sd  premes,  or  to  operate  as  a  waiver 
or  rele  of  the  covts  or  condons  of  the  sd  lease  further  or  orwise, 
And  that  the  sd  lease  &  the  covts  on  the  pt  of  the  lessee  That  lease 
thrin  contd  for  keepg  the  sd  premes  in  repair  &  restrictive  of  ^^^  ^ 
the  rt  to  make  alterons  thrin,  &  all  other  the  covts  &  condons  alterations. 
thrin  contd,  shl  henceforth  be  construed  &  operate  &  take 
effect  in  all  respts  in  like  mner  as  if  the  alterons  afsd  had 
been  made  in  the  sd  demised  premes  previously  to  the  date 
of  the  sd  lease.    In  wits,  &c. 


the  Conv.  Act,  1892,  55  &  66  Vict.  c.  13,  s.  2  (1),  the  waiver  of  the  right  of  waiver  of 
re-entry  for  breach  of  covenaxit  is  not  to  affect  the  lessor's  right  to  recover  right  of 
expenses  incurred  in  reference  to  the  breach.  re-entry. 
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LICE19SES. 


Redtak. 

Title  to 
revenioD. 


IV. 

LICENSE  by  tenant  for  Life  (a)  to  Lessee  to  keep  a 
jmhlic'hotue  in  Consideration  of  lessee  being  Re- 
stricted from  Assigning,  rf-c,  tcithout  licetise,  and 
Defeasance  extending  Condition  of  re-entry  (Endorsed 
on  the  lease  and  counterpart). 

Parties.  Parties y  A.,   equitable  tenant  for  life,  hinafter  called  the 

landlord,  wch  expression  shl  be  deemed  to  inclade  his 
succors  in  title  where  the  context  so  admits,  1 ;  B.,  hinafter 
called  the  lessee,  wch  expression  shl  be  deemed  to  inclade  his 
exs,  ads,  &  assns,  where  the  context  so  admits,  2.  C.  &  D., 
trees,  8.  Whas  the  revon  of  the  premes  comprd  in  &  demised 
by  the  within-written  indre  expectant  on  the  term  thby  grted 
is  now  vested  in  the  landlord  as  equitable  tenant  for  life 
under  the  will  of,  &c.,  &  the  legal  este  in  the  same  revon 

Agreement,  is  now  vestod  in  the  sd  C.  &  D.  as  trees  of  the  sd  will.  And 
WHAS  the  lessee  has  applied  to  the  landlord  for  his  license 
to  him,  the  lessee,  to  carry  on  the  business  of  a  licensed 
victualler  or  pubUcan  on  the  sd  demised  premes,  wch  license 

the  landlord  has  agrd  to  give  to  him  for  a  term  of yrs  as 

hinafter  mentd  on  condon  that  the  lessee  shl  henceforth  be 
restricted  from  assng  or  underlettg  the  sd  demised  premes 
witht  license  in  manner  hinafter  expd :  NOW  THIS  INDRE 
WITNETH  that  in  conson  of  the  covt  &  grt  on  the  pt  of  the 
lessee  &  provons  hinafter  contd,  &  of  the  premes,  the  landlord 
doth  hby  give  &  grt  unto  the  lessee  full  license  &  permission 
to  use  the  premes  comprd  in  &  demised  by  the  within-written 
indre  for  the  pposes  of  the  business  of  a  licensed  victualler  or 

publican  for  a  term  of yrs  from  the  date  of  these  psnts,  bat 

so  that  the  sd  demised  premes  shl  not  after  the  expiron  of  such 
term  be  used  for  any  such  ppose  witht  a  further  license  for 
that  ppose  &  so  that  in  the  event  of  any  breach  by  the  lessee  of 


Wit- 
nessetb. 


License. 


Power  of  (a)  Although  there  is  a  remarkable  absence  of  authorily  or  dicta  on  the 

tenant  for  subject  in  the  books,  the  power  of  a  tenant  for  life  or  of  trustees  or  other 
life  to  give  i^ioi^d  owners  to  gprant  a  license  to  do  any  act  for  which  it  is  required  by 
waive  ^®  lease,  or  to  waive  a  forfeiture  for  breach  of  covenant  by  accepting  rent 

forfeituie.     or  otherwise,  cannot  be  questioned,  such  a  power  being  a  necessary  inddent 
of  ordinary  management. 
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the  covt  agst  assning  or  underlettg  witht  license  hinafter  contd, 
the  license  hinbf e  contd  shl  thrupon  cease  &  be  forfeited :  AND 
THIS   INDRE    ALSO    WITNETH  that  in  conson   of  the  Covenant 
license  hinbfe  contd  &  of  the  premes  the  lessee  doth  hby  covt  ^^^  j^c. 
with  the  landlord  &  also  as  a  septe  covt  with  G.  &  D.,  the 
psnt  trees  of  the  sd  will,  their  hrs  &  assns,  that  the  lessee  shl 
not  at  any  time  hrafter  make  any  assnmt  or  underlease  or  pt 
with  the  posson  of  the  sd  demised  premes  or  any  pt  thof  witht 
the  license  or  consent  in  writg  of  the  landlord  first  had  &  Defeasftnce. 
obtd,  &  doth  hby  further  covt  with  &  grt  unto  the  landlord  & 
also  septely  with  &  to  the  sd  trees,  their  hrs  &  assns,  that  the 
prove  or  condon  of  re-entry  by  the  withm-written  indre  given 
or  reserved  to  the  landlord  in  the  event  of  the  rent  thby 
reserved  being  in  arrear  as  thby  mentd  or  in  the  event  of  any 
breach  of  any  of  the  covts  on  the  pt  of  the  lessee  thrin  contd 
shl  henceforth  be  enlarged  &  extended  so  as  to  operate  &  be 
exerciseable  henceforth  in  the  same  or  the  like  mner  as  if  the 
covt  on  the  pt  of  the  lessee  hinbfe  contd  agst  assning  or  under- 
lettg witht  license  as  af  sd  had  been  contd  in  the  within- written 
indre  to  the  intent  that  such  prove  or  condon  of  re-entry  shl 
apply  to  the  event  of  the  breach  of  such  last-mentd  covt  as 
well  as  the  other  events  afsd,  &  to  the  intent  that  the  within- 
written  indre  &  the  demise  thby  made  shl  henceforth  be 
defeasible  accdly,  Pbovd  always  that  nothing  hrin  contd  shl  in  ProviBo. 
anywise  prejudice  or  affect  the  sd  prove  or  condon  of  re-entry 
except  by  way  of  enlargemt  or  extension  thof  as  afsd,  And  the  covenant 
lessee  doth  hby  further  covt  with  the  landlord  &  also  with  the  ?«Mnrt 
sd  trees  that  he  the  lessee  hath  not  at  any  time  done  or  been  bnnces. 
pty  or  privy  to  anything  whby  the  sd  demised  premes  or  his 
intt  thrin,  are,  is,  or  may  be,  in  any  mner  incumbered  or 
affected  or  whby  he  is  prevented  from  enterg  into  or  makg 
such  covt,  grt,  or  defeasce  as  is  hinbfe  contd.  And  the  landlord 
doth  hby  covt  with  the  lessee  that  he,  paying  the  rent  reserved 
by  the  within- written  indre  &  performg  &  observg  the  covts  & 
agrmts  thrin  &  hrin  contd,  may,  &c.,  for  quiet  enjoyment, 
p.  695.    In  wits,  &c. 
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Parties. 
Recitals. 


Title  of 
parties. 


Agree- 
ment. 

Wit- 
nesseth. 


License. 


As  to 
release  of 
restrictiTe 
coTenants. 


LICENSE  by  tenant  for  Life  to  Owner  in  fee  of  adjoing 
land  to  Build  on  and  Ubb  a  plot  of  ground  contrary  to 
Eestrictivb  Covenants  (a). 

Pasties,  A.,  tenant  far  life,  1 ;  B.,  owner  in  fee  of  adjoing 
land,  2.  Recite  convce  by  X.,  A, ^8  predecessor  in  title  to  F.,  B.'s 
predecessor  in  title,  of  land  subjt  to  restrictive  covts,  settg  out 
those  well  are  to  be  modified :  And  whas  the  sd  A.  is  now,  under 
the  will  of  the  sd  X.,  tenant  for  life  in  posson  of  the  este,  late 
of  the  sd  X.,  adjoing  the  land  comprd  in  the  sd  convce  to  the 
sd  Y. :  And  whas  by  an  indre,  &c.,  the  land  comprd  in  the  sd 
convce  to  the  sd  Y.,  was  conveyed  to  &  is  now  vested  in  the 
sd  B.  in  fee  simple  :  And  whas  the  sd  B.  has  reqted  the  sd  A. 
to  permit  the  eron  &  maintce  of  bldgs,  &c.,  &c.,  upon  the  plot 
of  ground  hinafter  mentd  formg  pt  of  the  last-mentd  land,  & 
the  user  of  such  plot  &  the  bldgs  thron  as  &  tor,  &c.,  Akd 
WHAS  the  sd  A.  has  consented  to  grt  such  license  on  the 
Condons  &  subjt  to  the  restrons  hinafter  contd  :  NOW  THIS 
INDEE  WITNETH  that  in  conson  of  the  agrmt  on  the  pt  of 
the  sd  B.  hinafter  contd,  the  sd  A.  as  such  tenant  for  life  as 
afsd  (but  not  so  as  to  imply  any  covt  or  warranty  except  as  to 
his  own  acts)  doth  hby  grt  unto  the  sd  B.,  his  hrs  &  assns, 
Full  license  &  permission  to  erect  &  for  ever  hrafter  to  main- 
tain &  continue  upon  the  plot  of  ground  situate,  &c.,  containg, 
&c.,  delineated  &  edged  red  upon  the  plan  drawn  in  the  margin 
of  these  psnts,  a  messe  &  bldgs,  &c.,  &c.  And  also  full  license 
&  permission  for  ever  hrafter  to  use  the  sd  plot  of  ground  & 
the  messe  &  bldgs  to  be  erected  thron  as  afsd  as  &  for,  &c., 
premes  not  to  be  used  so  as  to  cause  nuisce,  dtc.  (&),  see  p.  292, 
but  for  no  other  ppose  whatsr,  Upon  condon  nevs,  &c.,  &c., 


(a)  As  to  restrictive  covenants,  see  p.  286»  note ;  and  as  to  the  power  to 
release  or  waive  such  covenants,  see  p.  286>  note.  In  case  of  a  doubt  as  to 
whether  a  tenant  for  life  has  power  so  to  do,  so  as  to  bind  the  remainderman, 
words  excluding  any  possible  implication  of  a  covenant  or  warranty  are 
inserted.  This  precedent  takes  the  form  of  a  license  instead  of  a  release,  as 
it  is  subject  to  conditions.  As  to  who  can  give  a  license  in  the  case  of  a 
bnUding  estate,  see  Everett  v.  Bemington,  [1892]  3  Ch.  148. 

(b)  See  Whiie  v.  Jameson,  18  Eq.  303. 
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Pboyd  always,  &c.,  that  except  so  far  as  the  same  is  hby  Pro^uo. 
varied  the  sd  indre  of  convce  of,  &c.,  &  the  restrictive  covts 
&  provons  thrin  contd  shl  remain  in  full  force  &  effect.    Ik 

WITS,  &C. 


VI. 

LICENSE  by  Lord  of  Manor  to  Copyholder  to  make  a 

Demise  for  twenty-one  years. 

r^        I ^  >  To  B.,  of,  &c.,  cojn/holder, 

I,  A.,  of,  &c.,  lord  of  the  manor  of  ,  in  the  coy  of  - 


do  hby  give  you  license  to  demise  [ ,  being  pt  of]  the 

copyhd  messe,  farm,  &  hds,  known  as ,  situate  at,  &c.,  to 

wch  you  were  admitted  tenant  at  the  will  of  the  lord,  accdg  to 

the  custom  of  the  sd  manor,  out  of  Ct  on  the day  of , 

to  K.,  of,  &c.,  his  exs,  ads,  &  assns,  for  a   term  of  21  yrs 

to  be  computed  from  .    As  wits  my  hand  this day 

of . 


VII. 

LICENSE  by  Trustees  of  a  strict  Settlement  of  a  Manor 
to  Copyholder  to  Demise  for  Ninety-nine  years,  with 
Proviso  Fixing  the  Annual  Sum  upon  which  the  Fines 
are  to  be  Assessed  during  the  term  (b). 

Manor  of ,  in  the  )     We,  A.,  of,  &c.,  &  B.,  of,  &c., 

Coy  of .  J  the  trees  of  the  manor  of , 

in  the  coy  of ,  do  hby  by  virtue  of  a  power  vested  in  us  by 

an  indre  dated,  &c.,  &  of  every  or  any  other  power  in  this 
behalf  us  enablg,  grt  license  to  C.  of,  &c.,  one  of  the  copyhd 
tenants  of  the  sd  manor,  to  demise  the  copyhd  tenemt  known  ^^j^.^^  ^f 

— '■ tenants  for 

(b)  Under  the  Settled  Land  Act,  1882,  s.  14,  a  tenant  for  life  or  other  ^^^^^ 
limited  owner  (see  s.  68)  may  now  grant  such  a  license  aa  this,  which  must  ^^^ 
be  entered  on  the  Ck>uxt  rolls  (s.  14  (8)  ) ;  and  see  also  the  Settled  Estates  copy- 
Act,  1877,  s.  9.  holders. 
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as ,  to  wch  he  the  sd  C.  was  admitted  tenant  at  the  ^ 

of  the  lord  accdg  to  the  castom  of  the  sd  manor  at  a  Gt  holden 

on  the day  of ,  to  K.,  of,  &c.,  his  exors,  ads,  &  assnB, 

for  bldg  pposes  for  the  term  of  ninety-nine  yrs  from  the 

day  of next  so  that  daring  the  same  term  the  snm  of 

M shl  be  considered  as  the  annl  value  for  assessg  the  fines 

payable  to  the  lord  of  the  manor  upon  the  admission  of  any 
new  tenant  to  the  sd  tenemt,  And  so  that  this  license  shl  be 
entered  on  the  Gt  Bolls  of  the  sd  manor  within  six  cah 
months  from  the  date  hrof  orwise  the  same  shl  be  void 
reservg  nevs  mito  the  lord  all  fines,  heriots,  rents,  customs,  & 
services  due  &  to  grow  due  in  respt  of  the  sd  tenemt.  As 
WITS  our  hands  this day  of . 
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NOTE  ON  ESTATE  DUTY  ON  EEVERSIONAEY  INTERESTS. 

First. — ^Take  the  case  of  a  legsucj,  or  share  of  residne  given  to  A.  for  life 
with  remainder  to  B.  absolutely. 

If  the  testator  died  before  the  2nd  Angnst,  1894,  probate  duty  will  have 
been  paid  in  respect  of  his  personal  estate  situate  in  the  United  Kingdom 
at  the  time  of  his  death,  or  on  the  high  seas  at  that  time  and  first  reduced 
into  possession  in  the  United  Kingdom,  Att.-Gen,  v.  Pratt,  L.  B.  9  Ex.  140 ; 
it  follows  that  if  the  legacy  is  wholly  payable  out  of  property  of  this  nature 
no  estate  duty  will  be  payable  in  respect  of  it  on  the  death  of  A.  (Finance 
Act,  1894,  s.  21).  But  if  the  whole  or  any  part  of  the  legacy  is  payable  out 
of  the  proceeds  (whether  arising  by  sale  or  mortgage)  of  freehold  or  copy- 
hold land  devised  by  the  testator  or  out  of  foreign  assets  the  case  is  different, 
no  probate  duty  will  have  been  paid  in  respect  of  it  on  the  death  of  the 
testator,  and  therefore  estate  duty  will  be  payable,  in  respect  of  the  whole 
or  part,  as  the  case  may  be,  of  the  legacy  on  the  death  of  A.  As  the 
proceeds  of  land  do  not  pass  to  the  executors  as  such,  the  estate  duty  on 
such  part  of  the  legacy  as  arises  in  this  manner  will  be  a  charge  on  the 
legacy,  s.  9  (1).  Foreign  assets  appear  not  to  pass  to  the  executor  as  such 
within  the  meaning  of  the  Act ;  for  an  executor  includes  an  administrator, 
see  s.  22  (1)  (d),  and  an  administrator  is  a  mere  officer  of  the  Court,  so  that 
foreign  assets  do  not  pass  to  him  as  such^  and  it  appears  impossible  to 
suppose  that  the  question  whether  estate  duty  in  respect  of  foreign  assets 
is  to  be  a  charge  on  them  or  not  is  to  depend  upon  whether  the  deceased 
died  intestate  or  testate,  therefore  the  better  opinion  appears  to  be  that  the 
estate  duty  payable  in  respect  of  foreign  assets  is  a  charge  on  them.  No 
settlement  estate  duty  can  be  payable  (Finance  Act,  s.  21  (4)  ). 

Second. — If  the  testator  died  after  the  Ist  August,  1894.  Here  estate 
duty  is  payable  on  all  his  estate,  possibly  settlement  estate  duty  may  be 
payable  in  respect  of  the  legacy.  Any  part  of  the  legacy  which  arises  from 
the  sale  or  mortgage  of  freeholds  or  copyholds  devised  by  the  testator  or 
from  foreign  assets  will  be  charged  with  estate  duty,  and  if  settlement 
estate  duty  is  payable  it  will  be  a  charge  on  the  legacy  if  the  estate  duty  is 
a  charge,  but  not  otherwise,  Re  Webber,  W.  N.  1896,  38;  [1896]  1  Ch.  914. 

Tfcird.— Next  take  the  case  of  personalty  settled  before  the  2nd  August, 
1894,  in  trust  for  A.  for  life,  remaiader  to  B.  for  life,  remainder  to  0.  abso- 
lutely. Let  A.  die  before  2nd  August,  1894,  estate  duty  will  be  payable  on 
the  death  of  B.,  imless  account  duty  was  payable  on  A.'s  death,  in  which 
case  the  property  in  respect  of  which  the  accoimt  duty  was  paid  is  exempt. 
Finance  Act,  1894,  s.  21  (1).  This  exemption  may  for  some  time  to  come  be 
occasionally  a  matter  of  some  importance.  If  A.  dies  after  the  1st  August, 
1894,  the  result  will  be  the  same  as  in  the  following  case,  except  where  A. 
and  B.  are  husband  and  wife  and  A.  takes  the  1st  life  interest  in  property 
settled  by  B.,  in  which  case  duty  is  not  payable  on  the  property  so  settled 
till  the  death  of  B.  (Finance  Act,  1894,  s.  21  (5)  ),  and  that  settlement  estate 
duty  cannot  be  payable. 

Fourth. — Where  personalty  is  settled  after  the  1st  August,  189i,  estate 
duty  and  possibly  settlement  estate  duty  will  be  payable  on  the  death  of  A., 
and  no  such  duties  will  be  payable  on  the  death  of  B. 

In  both  the  third  and  fourth  cases  the  estate  duty  (and  settlement  estate 
duty  if  any)  will  be  a  charge  on  the  corpus. 
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Fyfth. — The  intricacies  of  strict  settlementB  are  sach  that  it  is  impossible 
to  give  more  than  a  very  simple  example.  Suppose  that  the  property  is 
settled  on  A.  for  life  with  remainder  to  his  eldest  son  6.  for  life  irith 
remainder  on  B.'s  eldest  son  C.  in  fee.  Subject  to  jointures  to  the  wives  of 
A.  and  B.  and  to  charges  for  portions  for  their  younger  children.  On  A.'i 
death  estate  duty  becomes  payable,  a  proportionate  part  being  charged  on 
his  widow's  jointure  and  the  portions  for  his  younger  children.  Settlement 
estate  duty  is  also  payable  on  the  jointure  of  A.'s  wife;  and  on  the  vafaze  of 
the  property  after  deducting  the  portions  and  jointure.  No  further  estMs 
duty  will  be  payable  on  B.'s  death. 

A  purchaser  of  a  reversion  must  in  all  cases  oondder  whether  any  estate 
duty  has  become  payable  at  the  date  of  his  purchase.  If  this  is  the  case 
he  must  not  be  satiefted  with  a  receipt  for  it,  he  must  require  the  prodndaon 
of  a  certificate  of  discharge  under  Finance  Act,  1894,  s.  11,  which  by  subs.  (4) 
exonerates  a  purchaser  for  value  without  notice.  If  dnty  will  be  payable 
on  the  falling  in  of  the  reversion,  it  must  be  remembered  that  it  impoesible 
to  know  at  what  rate  the  duty  will  be  Charged,  as  the  property  has  to  be 
aggregated  with  the  other  property  passing  on  the  death  of  the  deoesaed 
except  in  the  case  mentioned  la  the  Finance  Act,  s.  4. 
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ABSTRACT.    See  Conditions  of  Sale. 

ACCOMMODATION  WORKS, 

proyirion  for,  in  agreement  withdrawing  opposition  to  bill,  64 
in  contract  for  sale  to  a  company,  829 
in  conveyance  to  a  company,  557 

ACCOUNT, 

bond  to,  218,  216 

current,  bond  to  secore,  209 

goarantee  to  secure,  40 

by  directors  of  a  company,  43 

ACCRUER, 

provision  for,  on  appointment  of  fond,  78,  n.,  86 

ACKNOWLEDGMENT, 

by  married  woman,  memorandum  of,  487,  n. 

of  right  to  production  of  deeds.    See  Production  of  Deeds. 

ADVANCEMENT, 
consent  to,  618 

direction  to  trustees  to  make,  618 
provision  for,  in  appointment  of  a  fund,  88 

ADVOWSON, 

condition  on  sale  of,  264 
conveyance  of,  579 

AFFIDAVIT, 

verification  of  oificial  signature  to,  by  notary,  606 

AGENT, 

agreement  by,  816,  646 

for  employment  of,  84 
bond  by,  to  account,  218 
power  of  attorney  to,  89 

AGREEMENT.    And  9ee  Covenants. 

enabling  apprentice  to  determine  apprenticeship,  148 
extending  time  for  completion  of  purchase,  889 
for  Appobtionmbnt,  Abbitration,  Building,  Exchange,  Lease, 
see  respectively  under  such  headings  in  the  Index. 

K.B. — VOL.  I.  8  L 
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AQRBXiUSST^oofUinued, 

for  enfnnchiaement  of  copyholda,  841 

incnaM  of  puchftBe-inoney  in  case  of  riBa  in  price  of  conaola,  840 
loan  at  interest  with  share  of  profits,  21 
payment  of  porchase-money  by  instalments,  272,  vu 
preventing  Statutes  of  Limitation  nmning,  858 
purchase  of  improyed  ground  rents  by  lessor,  868 
sale.    See  Contracts  vob  Sals. 
sendee,  as  agent  for  sale  of  goods,  84 
editor  of  newspaper,  27 
manager  of  bank,  24 

business,  17 
medical  assistant,  29 
traveller,  82 
withdrawal  of  opposition  to  Bill  in  Parliament,  60,  66 
working  a  quarry,  67 
forms  of  commencement  of,  1,  n.,  2,  n. 
giving  workpeople  a  share  in  net  profits  of  business,  58 
in  respect  of  encroachments,  51 

interference  with  ancient  lights,  46 
party  wall  and  grant  of  light,  648 
not  to  take  proceedings,  58 
recitals  of.    See  Recitals,  Introdttctort. 
to  give  effect  to  will  not  executed,  56 

prevent  acquisition  of  easement,  46,  49,  51 
vesting  patronage  of  Church  in  trustees  (by  deed),  570 

AGRICULTURAL  HOLDINGS  ACT, 

proviso  fixing  terms  of  compensation  under,  776 
substituting  agreed  compensation,  776 

ALLOTMENT, 

condition  of  sale  as  to  title  commencing  with,  254,  255 

ANCIENT  LIGHTS, 

agreement  in  respect  of,  46 

to  prevent  acquisition  of,  49 

ANNUITY, 

a^ement  for  sale  in  consideration  of,  848 
assignment  of,  iu  appointment  of  new  trustees.  111 
bond  to  secure,  207 
charged  on  land,  condition  of  sale  as  to,  286,  u.,  274 

ANNUL.    Sec  Rescind. 

APPOINTMENT, 

by  donee  in  his  own  favour,  94 
endorsed  deed  poll,  74,  80,  87 
husband  and  wife,  77,  80,  81,  85,  87,  89 
independent  deed  poll,  71,  77,  81,  85 
married  woman,  87,  91,  92 
partial  revocation  and  reappointment,  89 
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APPOINTMENT-HJOTi^iwfti. 

by  sapplemental  deed,  74,  n. 

tenant  for  life  of  settled  estates,  89 
oonyeyance  by,  431,  432,  575 
deed  enabling  a  power  to  appoint  by  deed  to  be  exercised  by  will,  95 

making  irrevocable  a  revocable,  87 
excluding  child  already  provided  for,  81,  85 
irrevocable,  71,  74,  77,  80 
of  freeholds,  92 
gamekeeper,  97 
gnardian,  96 
leaseholds,  98 
life  interest,  74,  91 
parish  clerk,  97 
residnaiy  estate,  94 
share  in  trast  funds,  77 

which  appointee  would  have  taken  in  definult  of,  80 
sum  of  money,  77,  89 

raisable  for  portions,  90 
sum  of  stock,  71 

or  equivalent  in  money,  78,  n. 
provisions  in,  for  accruer,  78,  n.,  86 

appointees  all  dying  under,  21,  94 
keeping  alive  and  extending  powers  of  leasing  &c.,  in 
will,  94 
power  of  appointment  in  settlement,  95 
limiting  total  amount  appointed,  79,  n. 
making  appointment  void  if  marriage  does  not  take 

place,  76 
settling  shares,  86 
revocable,  81,  85,  92 
revocation  of,  and  new,  89,  93 
subject  to  life  interest,  71,  77,  80,  81 

and  failure  of  issue  of  appointor,  92 
to  husband,  91,  92 
to  or  for  separate  use  of  married  woman,  79,  n.,  88,  85,  92 

APPOINTMENT  OF  NEW  TRUSTEES, 
assignment  of  annuity  in.  111 

leaseholds  in,  121,  125 

personalty,  126 

policy  of  assurance,  111 

reversionary  interest,  111 

sum  secured  by  bond  or  covenant,  111 

terms  to  secure  jointure  and  portions,  121 
by  continuing  and  retiring  trustee,  112,  128 
deed  endorsed,  108,  109,  115,  117 
disclaiming  trustee,  134 
executor  of  last  surviving  trustee,  122 
independent  deed,  112,  123 
retiring  trustee,  127,  129 
supplemental  deed,  119,  122,  123,  n.,  131,  136 
surviving  trustee,  110,  115,  138 

8  L  2 
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APPOINTMENT  OP  NEW  TRUSTEES— ttmtfiMidrf. 
by  tNunt  for  life,  108,  119 
oonreyuice  on,  by  release,  187 

of  estates  to  preaenre  contiiigeiit  remainders,  120 

fimeholds,  lia,  125 
trost  and  mortgage  estates,  126 
to  proTisional  trustee,  189 
oorenant  to  snrrender  copyholds  <m,  117,  121 
dedaimtion  of  trust  in,  107,  118 

▼esting  trost  estate  on,  107,  122,  182,  187 
deed  on  retirement  of  trostee  without  new  appointment,  187 
disclaimer  and,  184 
for  pnrpoees  of  Settled  Land  Acts,  188 
in  place  of  trustee  abroad,  181,  186 

deceased,  106, 110, 112,  122,  127,  181, 188 
lunatic,  181 
refusing,  129,  184 
retiring,  108,  112,  127, 129 
of  portions  term,  118,  122 
settlement,  of  annuity  and  life  policy.  111 
mortgage  debt,  112 

purchase  •money  of  realty  held  on  trust  for  ttle,  117 
real  and  personal  estate,  181 

where  part  of  propertf  ii 

abroad,  140 
realty  held  on  trust  for  sale,  116 
reyersionary  interest,  111 
stock,  108 
strict  settlement,  the  trustees  having  no  estate,  119 
will  containing  specific  derises  and  bequests,  129 
trusts  for  sale  and  oonyersion,  128 
reconyeyance  by  provisional  trustee,  141 
under  power  contained  in  settlement  or  will,  106 

statutory  power,  106 
where  doubt  as  to  donee  of  power,  186 
more  than  one  set  of  trustees,  107 
separate  sets  of  trustees  for  distinct  trusts  declared  by  a  wiU,  12 

APPORTIONMENT, 

of  outgoings,  conditions  of  sale  as  to,  285,  n.,  280,  281 
purchase-money  for  stamp  duty,  agreement  for,  886 

recital  of;  874,  590 
rent,  agreement  for,  62 

on  assignment  of  leaseholds,  894,  525,  527 
rent-charge,  by  endorsed  deed,  54 

condition  of  sale  as  to,  808,  807—809,  811 

APPRENTICESHIP, 

agreement  enabling  apprentice  to  transfer  or  determine  his^  148 
indenture  o(  148 

ARBITRATION.    Su  dUo  ARBmuLTon,  and  Awabb. 
agreements  to  refer,  155 — 158,  165, 166 
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AUBlTBLkTlOH^continued. 

{Clauses  in  agreemsnta  to  rrfer) 
power  for  umpire  to  act  on  evidence  given  before  arbitrator,  160 

sit  with  arbitrator,  160 
power  to  arbitrator  to  cauM  maps  to  be  made,  160 

direct  entry  of  judgment,  161 
execution  of  deeds,  161 
worka,  160 
generally,  161 
employ  accountant,  160 
make  separate  awardsi  161 
proceed  ex  parte,  162 
state  case  for  opinion  of  Court,  161 
take  opinion  of  counsel,  161 
provision  for  appointment  of  new  arbitrators  in  cases  of  death, 
162 
incorporating  statutory  provisions  in,  160 
that  award  shall  not  be  set  aside,  162 
clause,  fidl  form,  152,  158 

in  lease,  704,  777,  790,  823 
short  form,  154 

special,  in  agreement  with  workmen,  59 
with  sole  arbitrator,  155 
three  arbitrators,  154 
condition  of  sale  as  to,  273 
costs  of,  provision  for,  154,  157 
notice  to  go  to  arbitration,  164 

umpire  of  disagreement  of  arbitrators,  169 
reference  to,  of  all  matters  in  dispute,  155,  157 

claim  against  a  company  in  liquidation,  157 
matters  in  dispute  in  an  action,  158 
specified  disputes,  155 

short  form,  156 
under  Lands  Clauses  Act,  165 

Public  Health  Act,  1875,  166 
revocation  of  submission  to,  163 

ABBITRATOB.    See  also  Awabd. 
appointment  o(  163,  166 

third,  168 
umpire  by,  168 
notice  of  appointment  of,  164 

to  concur  in  appointment  of,  164 
powers  of.     See  Clauses  in  agreemerUa  to  refer  under  Abbit]IA.tiok. 

ARTICLES 

of  clerkship  to  a  solicitor,  146 

ASSIOKMENT, 

covenant  as  to,  in  lease,  691,  692,  769,  827 
of  benefit  of  covenants,  884,  588,  n.,  544 

bond  debt,  598 

building  agreement,  534 
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ASSIGNMENT— eoiUtniMcf. 

of  bncmafli  mm  a  going  concern,  6S6 
contract  for  porchate,  benefit  o(  692 
goodwill  and  boainess,  S8(S 
leaseholda.    Su  Lkabbholds. 
legMy  charged  on  real  estate,  694 

reTereionaiy,  contingent,  696 
life  interest  in  personalty,  464 
machinery,  688,  686,  689 
policy  of  life  assurance,  464,  694 
redeemed  land  tax,  chaige  for,  684 
tmst  premises  in  appointment  of  new  trostees.    See  ArtoismassT 

OF  NXW  TBU8TKB8. 

to  tenant  for  life  of  legacy  charged  on  settled  land  to  keep  chsige 
alire,  694 

ASSURANCE.    See  Convxtakcb,  Poliot. 

ATTESTATION.    See  aUo  Tbstixonium. 
clanse  in  agreement,  9 

executed  by  agent,  819 
in  deed,  executed  by  attorney,  616 

blind  or  illiterate  person,  615 
committee  of  lunatic,  668,  n. 
company  or  corporation,  616 
infant  on  coming  of  age,  616 
marksman,  616 

parties  signing  in  schedule,  616 
where  there  are  erasures  or  interlineationa,  616 

ATTESTED  COPY, 

condition  of  sale  as  to  sufficiency  of,  278 

ATTORNEY, 

appointment  of.    See  Attobnxt,  Powxbs  of. 
condition  of  aale  as  to  execution  of  conyeyance  by,  270 
declaration  attesting  execution  of  power  of,  604 
deed  appointing  new,  208 

giving  further  powers  to,  202 

reyoking  power  of,  203 
testimomum  of  indenture  executed  by,  614 

ATTORNEY,  POWERS  OF, 
Clauaeein 
appointment  of  attorney  by  firm,  180 

one  person,  179 
several  persons,  180 

power  to  acquire  lands,  181 
act  generally,  186 
appoint  substitutes,  186 
be  irrevocable,  186 
compound  with  debtors,  188 
concur  with  joint  owners,  184 
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ATTOBNEY,  POWEES  OF—conUnued. 

power  to  deposit,  employ,  or  invest  moneys,  181 
draw  bills,  185 
employ  agents,  184 
execnte  deeds,  184 
give  receipts,  180 

make  agreements  with  tenants  and  collect  rents,  182 
manage  property,  182 

trnst  estates,  182 
raise  money  on  mortgage,  182 
receive  a  sum  of  money,  180 

debts  and  personal  estate,  180 
register  power  abroad,  186 
remain  in  force  till  notice  of  death  received,  189,  n. 
sell  real  and  personal  estate,  181 
settle  accounts,  188 
take  and  defend  legal  proceedings,  188 
transfer  land,  184 
vote  at  meetings,  184 
proviso  keeping  alive  powers  of  attorney  given  to  other  persons,  186 
ratification  clause,  186 

sabstitntion  of  another  attorney  in  case  of  death,  185,  190 
Preetdenta 
by  a  firm,  188 

general,  by  person  going  abroad,  197 
in  assignment  of  chose  in  action,  426 
on  appointment  of  new  tmstees,  140 
to  accept  composition  for  debt  and  receive  dividends,  201 
agent  for  sale  of  goods,  89 
complete  purchase,  192 
deal  with  mortgages,  194 
execnte  conveyance,  187 
manage  business,  194,  200 
house  property,  189 
property  generally,  194 
manager  of  bank,  197 
obtain  admittance  to  copyholds,  188 
raise  money  on  mortgage,  188 
receive  legacy,  190 
surrender  copyholds,  187 
take  out  administration  in  India,  191 

AUCTION, 

conditions  of  sale  by,  general,  229,  233,  242,  244,  245 

special,  248 — 818.    See  Conditions  of  Salb. 

AYERAOE, 

clause  in  mining  lease,  805 

AWARD, 

Claueeainf 
apology  to  be  made,  172 
conveyance  to  be  executed,  172 
costs  of  action,  each  party  to  pay  his  own,  173 
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AWARD— <u>nt0nued. 

Clauses  Wr-^-eonHrvued, 
costs  of  action,  to  be  borne  equally,  173 

reference  and  awaitl,  to  be  paid  by  halves,  173 

one  party,  173 
taxation  or  assessment  of,  178 
damages  for  non-perfonuance  of  agreement,  171 
generally,  172 
in  full  of  all  demands,  171 
declaring  that  one  party  has  no  claim  against  the  other,  172 
deeds  to  be  delivered  up,  172 
dismissing  action  with  costs,  172 
execution  to  issue  for  damages  and  costs,  173 
judgment  to  be  entered,  173 
matter  in  difference  as  to,  172 
plaintiff  has  good  cause  of  action,  172 

no  cause  of  action,  172 
release,  171 

mutual,  171 
staying  proceedings,  172 
Ftecedents 
by  arbitrators,  174 

or  umpire,  174 
umpire,  176,  177 
bond  to  abide  by,  159 
enlargement  of  time  for  making  award,  169 
in  respect  of  property  ii^uriously  affected  by  railways,  I7ft 
not  to  be  set  aside,  provision  in  reference,  162 
on  a  building  contract,  177 
recitals  in,  170 

settling  balance  of  accounts,  174 
under  Lands  Clauses  Act,  174 

BANE, 

agreement  appointing  manager  of,  24 

bond  to  secure  balance  of  account  current  with,  209 

guarantee  to,  40 

by  directors  of  a  company,  43 
power  of  attorney  to  manager  of,  197 

BANKEUPTCY, 

conveyance  by  trustee  in,  484 
of  tenant,  provision  as  to,  790 

BARGAIN  AND  SALE, 

conveyance  of  copyholds  by,  515 
demise  by  way  of,  652 
enrolled,  recital  of,  351 

BASE  FEE, 

deed  enlarging,  635 

BIDDINGS, 

condition  of  sale  as  to,  229,  233,  n. 

on  sale  for  fee  farm  rent,  304 
of  underwood,  245 
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BUlLDlSQ^wiUiiiued. 

ooDTejuioe  of  land  for,  638,  643,  646,  661 
ooTeniDts  as  to,  hy  lessee,  687,  688 

parchAser,  296—298,  424 
deed  to  secure  perfonnaiioe  of,  641 
letae,  agreement  for,  727,  781 
ships,  agreement  for,  12 

BUILDING  SOCIETIES, 

conditions  of  sale  as  to,  267 
recital  of  incorporation  o(  621 

payment  of  mortgage  to,  622 

BUSINESS, 

agreement  engaging  a  mansger  of,  17 

for  loan  and  share  of  profits  of,  21 

sale  of,  836,  844 
giving  workmen  a  share  in  profits  of,  58 
conditions  on  sale  of,  as  a  going  concern,  818 
conveyance  of,  as  a  going  concern,  689 

plant  and  goodwill  of^  686 
covenant  not  to  nse  premises  for,  291,  292,  298,  588,  689 

to  pay  debts  on  purchase  of,  422 
offices,  underlease  o(  726 

CHARITY  LAND.    See  dUo  Chttbch,  and  Mission  Hall. 
condition  of  sale  as  to  title  to,  257 
conveyance  of,  by  the  Official  Trustee  of  Charity  Lands,  563 

CHIEF  KENT.    See  RsMT-CHiotOE. 

condition  of  sale  as  to.    See  Conditions  of  Sale. 

CHURCH, 

agreement  vesting  patronage  of,  570 
conveyance  of  site  for,  565 

COMMENCEMENT  OF  TITLE    See  title  under  Conditions  of  Salb. 

COMMISSION, 

provision  for  payment  of  agent  by,  86 

manager  of  bank  by,  26 
traveller  by,  33 

COMMITTEE  OF  LUNATIC, 
conveyance  by,  562 

under  Lands  Clauses  Act,  660 

COMPANY.    Su  Railway  Compant,  Liqttidation. 
agreement  by,  12,  24 

for  lease,  by,  710 

sale  by  company  (in  liquidation),  885 
to,  886 
attestation  of  deed  executed  by,  616 
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COMPANY— «(m<miM(2. 

oondition  of  sale  as  to  constitution  of,  266 
conveyance  of  business  to,  589 
covenant  by,  608 

with,  608 
gnarantee  by  directors  o(  48 
lease  by  or  to,  843,  844 
receipt  in  conveyance  by,  876 
testimoninm  of  deed  executed  by,  614 
underlease  to,  680 

COMPENSATION, 

condition  of  sale  as  to,  241,  242,  283 

excluding,  231,  242,  308,  304 
covenants  as  to,  in  lease,  for  damage  by  game,  772,  792 

to  surface,  804 
improvements,  772,  779,  781,  786,  789 
provision  as  to,  on  sale  to  railway  company,  328,  555 
in  lease,  fixing  terms  of  statutory,  776 

substituting  agreed,  for  statutory,  776,  800 

COMPLETION.    See  also  Deposit  and  Gomplbtiok. 
agreement,  varying  time  for,  889 
condition  of  sale  as  to,  230,  306 

possession  before,  271 
where  one  of  the  vendors  is  abroad,  270 
provision  for,  in  agreement  for  enfranchisement,  342 

sale,  318,  830,  386,  845 

CONDITIONS  OF  SALE.    See  Contracts  for  Sale  {MiaceUcmeous  dautes 
in) 
abstract,  231,  239,  258,  256,  819,  329 

supplemental,  as  to  pending  enfranchisement,  266 
annuity,  236,  n.,  274 
annul  contract,  power  to,  240,  326,  345 
apportionment,  as  to,  280,  803,  307—309,  311 
arbitration,  273 

biddings,  229,  233,  n.,  245,  304 
boundaries,  299 
building  society,  267 
chancery  proceedings,  266 
chief  rent  on  sale  of,  301 — 304 

on,  304,  305,  312 
subject  to,  307—812 
company,  constitution  of,  266 
compensation  for  misdescription,  241,  242,  283,  303 
completion,  230,  306.    See  Completiox. 
one  vendor  being  abroad,  270 
contents  of  lease,  230,  n. 
conveyance,  287,  297,  805 

costs  of,  237,  271 

execution  of,  by  attorney,  270 
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CONDITIONS  OF  SXLR-<!<nUi$iued, 

conTeyuioe,  free  optionil,  263,  274 
of  infant's  property,  277 
•epftnte,  271 
coTsnants  by  tenant  for  Hfe,  239 
trosteea,  283 
for  production  of  deeds,  299 — 801 

want  of,  278  2 
oops,  249,  284 

damage,  purchaser  to  be  at  risk  of,  270 
death,  evidence  of,  267 

dnties,  payment  of,  269 
deeds,  missing,  278,  279,  802 

prodaction  and  custody  of,  278,  279,  299—801,  842 
deposit,  280,  246,  804 
easements,  236,  248,  828,  885 
enlargement  of  long  term,  266 
evidence,  attested  copy  to  be,  278 

of  performance  of  covenants,  243,  269 
recitals  to  be,  286,  278 
expenses,  287,  262,  271 
family  charges,  indemnity  against,  276 
farming  stock,  249 
fixtures  and  furniture,  229,  249 
game,  preserving,  249 
identity,  281,  287,  282,  802 
incorporation  of  provincial  law  society's,  274,  848 

statutes,  268 
incumbrances,  277 

indemnities,  248,  276,  801—808,  808—811 
instalments,  payment  of  purchase-money  by,  272 
insurance  against  fire,  269 
interest,  option  to  take  rents  instead  of,  284,  n. 
payable  on  purchase-money,  230,  234 
Und  tax,  279,  280 
lease,  contents  of,  280 

not  executed  by  one  lessor,  as  to,  260 
formally  surrendered,  276 
legacies,  274 

legal  estate  outstanding,  276 
licence  to  assign,  260 
light  and  air,  298 

local  authorities,  demands  by,  270,  281 
long  term,  enlargement  of,  266 
lord  of  manor,  sale  by,  269 

memorandum  of  contract  to  be  appended  to,  232,  24 
meiger,  as  to,  808 
mines  reserved,  276,  284 
misdescription,  231,  241,  242,  288,  308 
mortgage,  part  of  purchase-money  to  remain  on,  271,  842 
sale  subject  to,  286,  n. 
satisfaction  of  old,  276 
without  joint  account  clause,  277 
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OOKDITIONS  OF  S ALE- eontinued. 
mortgagee,  sale  by,  266 

former,  266 
nominal  reversion  outstanding  in  mortgagor  of  leaseholiU,  261 

rent,  payment  of  to  be  assumed,  260 
of  adyowson,  264 
building  land,  285—299 

on  chief  rents,  804,  805,  812 
business,  818 
chattels  personal,  265 
chief  rents,  801—804 
freeholds  or  copyholds,  288 
freehold  shop,  229 
famiture,  244 
leaseholds,  280,  n.,  242,  258—261 

in  lots  held  under  agreement  for  lease,  268 

one  lease,  261 
renewable,  259 
life  estote,  264 
manor,  264 
newspaper,  814 
policy  of  assurance,  265 
reversion,  264 
rights  of  way,  265 
underwood,  245 
outgoings,  280,  285,  248,  279,  280 
outstanding  estates,  276 
partnership  property,  268 
party  walls,  269,  291 
passage  to  be  formed,  298 
pedigree,  267 

possession,  280,  288,  271,  830,  886,  845 
power  to  annul  sale,  240,  826,  845 
proyision  in  case  of  non-compliance  with,  281   245 
public-house,  valuation  of,  250 
purchase-money,  part  of  to  remain  on  mortgage,  271,  842 

payable  by  instalments,  272,  888 
quantity,  282 
quit  rents,  280,  281 
receipt  to  be  evidence  of  performance  of  covenants^  248,  259,  260,  312 

unsigned,  as  to,  266 
recitals  to  be  evidence,  236,  278 
registration,  287 

rent-chazge,  286,  n.,  804.     Su  Rent-chabox. 
requisitions,  281,  239,  312 
reservation  of  manorial  rights^  269 
mines,  276,  284 
right  of  way,  288 

to  alter  building  scheme,  298 
drain  under  property  sold,  284 
get  in  crops,  284 
Testrictive  stipulations  as  to  buildings,  288 — 290 

digging  sand,  295 
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OONDITIONS  OF  SALE-HmOtniiai. 

rertrictiTe  rtipalatioiM  u  to  fences,  287,  288 

gardens,  290 
quarrying  stone,  295 
roads,  298,  295 
•ewers,  294 
trades,  292,  298,  888 
trees,  295 

user  of  premises,  291,  292 
windows,  290 
form  of,  296—298,  648 
in  former  oonyeyance,  276 
satisfied  term,  257 
sanction  of  Goort,  as  to,  826 
sociuity  to  be  given  by  purchaser,  246 
stamps,  287 
statement  of  fects,  274 
tenancies,  280,  285,  269 
tenant  for  life,  covenants  by,  289 
tenant  ni^ts,  as  to,  277 

tenure  distinguishing  lands  held  under  different,  as  to,  287 
timber,  248 
tithes,  279,  804 

title,  commencement  of,  with  allotment  award,  254 

conveyance  on  sale,  251 

from  Railway  Co.,  255 
to  Railway  Co.,  256 
deed  of  gift,  255 
exchange,  254 
lease,  248,  258,  259 
recent  deed,  prior  title  deduced  by  redtsl, 

253 
several  instruments,  251 
will,  251,  255 
contract  to  be  avoided  if  title  not  approved,  845 
earlier,  deduced  by  recital,  253 

obtainable  at  purchaser's  expense,  252 
to  be  dispensed  with,  having  been  recently  investigated, 
262 
inspected  before  sale,  252 
non-disclosure  of  trust  on,  256 
of  Railway  Company,  256 
purchaser  to  accept  title,  258,  268,  325,  342 
registered,  258 

to  enfranchised  copyholds,  254 
land  belonging  to  a  charity,  257 
leaseholds,  248 
site  of  road,  257,  258 

small  lots  forming  parts  of  family  estates,  258 
waste  of  manor,  257 
title  under  re-entry,  268 
trust,  non-disclosure  of,  256 
trustees,  covenants  by,  238 
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CONDITIONS  OF  SALE^-wntinued. 

nnderleafies,  as  to,  269,  260,  268 

unity  of  ownership,  as  to,  808 

nnsold  lots,  as  to,  298,  812 

Talnation,  248—251 

yerification  of  abstract,  expenses  of,  287,  271 

way,  reservation  of  right  of,  288 

CONSENT 

by  mortgagee  of  life  estate  to  sale,  628 

tenant  for  life,  in  conyeyance  to  porchase  or  sale,  498,  496 

to  exercise  of  powers  by  trustees,  622 
trustees,  to  sale  or  lease  of  mansion -house,  621 
to  tenant  for  life  catting  timber,  621 
of  protector  to  disentailing  deed,  687 
to  advancement  to  child,  618 
investment  of  trust  fund,  617 

CONSIDERATION.    See  also  Becsipt. 

clause  providing  that  consideration  be  a  life  annuity,  848 

perpetual  rent-chaige,  822 
form  of  in  conveyance,  by  a  company  or  a  corporation,  876 

mortgagor  and  mortgagees,  376 
one  vendor  to  one  purchaser,  876 
several  vendors  to  several  purchasers,  876 
conveyance  in  consideration  of  arrangement  in  another  deed,  507 

covenants,  486,  n.,  587 
matters  recited,  377 
money  paid  into  Court,  877,  469,  n. 
rent-charge,  877,  548,  547,  554,  n. 

substituted  as  a  security  for 
a  mortgage,  550 
release  of  debt,  376 
transfer  of  stock,  877 
in  lease,  672 

granted  on  surrender  of  old  lease,  672 

CONSOLIDATION, 

release  by  mortgagee  of  right  of,  482 

CONSOLS, 

agreement  for  increase  of  purchase-money  in  case  of  rise  in  price  of, 

840 
declaration  of  trust  of,  by  way  of  indemnity,  655 

CONTINGENT  REMAINDERS, 

conveyance  of  estates  to  preserve,  120 

CONTRACT, 

form  of,  to  be  appended  to  conditions  of  sale,  282,  247 
varying  original,  339 
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CONTRACTS  FOR  SALE, 

of  biisinafli  u  a  going  conceni,  386,  844 
copyright,  46 

freeholds  for  a  gam  in  gross  and  rent-chaif*e,  822 
or  copyholds,  816,  826 

by  tenant  for  life,  816,  n. 
goodwill  and  trade-mark,  832 
land  of  any  tenure  (short  form),  821 
leaseholds,  819,  826 
next  presentation,  888 
snbject  to  approval  of  Court  under  Settled  Estates  Act»  824 
to  limited  company,  886 
railway  company,  826 
under  Settled  Land  Acts,  8)6,  826 

{Mi9cellomtouM  eUnuea  in) 
as  to  aToiding  contract  if  title  not  approved,  845 
consideration.    Su  Comsidbration. 
costs,  826,  881,  840,  848 
damages  for  breach,  846 

diminution  or  increase  in  value  of  premises,  844 
identity,  826 

indemnity  against  debts  of  business  sold,  844 
purchase-money.    Su  Pitrchase-monby. 
possession  before  completion,  880,  886,  845 
time  being  of  essence  of  contract,  846 
title  and  misdescription,  826,  842 
trading,  888 
user  of  premises,  847 
incorporating  Provincial  Law  Societies'  conditions,  848 
reservation  to  vendor  of  right  of  pre-emption,  847 

to  lights,  848 

CONVEYANCE.    Su  Convetancb  on  Salb. 
by  provisional  trustee,  141 

conditions  of  sale  as  to.    Su  Conditions  of  Salb. 
of  site  of  a  church,  666 
on  appointment  of    new   trustees.      Su    Appointmxkt    of    Nbw 

TBU8TBB8. 


CONVEYANCE  ON  SALE, 

by   various   parties.       Su  under  Freeholds,  Coptholds,  Lbasb- 

HOLDS. 

consideration  in.    Su  Consideration. 

covenants  for  production  in.    Su  Prodvction  of  Deeds. 

title  in.    Su  Covenants  for  Title. 
estate  clause  in,  892 
general  words  in,  891 
of  advowson,  579 

bankrupt's  property,  484 

building  land,  plot  of,  538,  546 

let  on  lease,  561 

charity  land,  668 
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CONVEYANCE  ON  SALE— «m<i«uei. 
of  copyholiU.    ^00  Copyholds. 

equity  of  redemption,  480,  481,  488 
freeholds.     See  Frebholbb. 
glebe  land,  580 

infant's  property,  474.     Su  iNTAirr. 
leaseholds.    See  Leaseholds. 
life  interest,  506,  508,  510 

in  realty  and  personalty,  with  policieSj  by  mortgagees, 
454 
lunatic's  property,  560,  562 
machinery,  fixed,  533,  589 
mansion-house  under  Settled  Land  Acta,  468,  n. 
married  woman's  property,  486,  488,  490,  523 
minerals,  575 
mission  hall,  site  for,  571 
next  presentation,  579 
rent  charges,  551 

reversion,  508,  509,  582.     See  Reyersion. 
right  of  way,  577 

superfluous  land  by  a  railway  company,  558 
surface  land  and  minerals  under  other  lands,  575 
tithe  rent  charge,  582 
undivided  moieties,  546 

shares,  511,  517 
See  also  Assionmbnt. 
parcels  in.     See  Parobls. 
reservation  in.     See  Beseryations. 
recitals  in.    See  Recitals. 
subject  to  reservations,  556 

restrictive  covenants  in  conveyance  to  vendor,  562 
See  also  Habendum. 
to  county  council,  580 

efl'ectuate  a  contract  entered  into  by  testator,  498 

family  arrangement,  506 
joint  tenants,  538 
limited  company,  580,  589 
lord  of  manor,  516 
managers  of  elementary  school,  560 
married  woman  as  separate  property,  496 
mortgagee,  483 
partners,  535 

purchaser  in  fee,  426,  429,  445 
railway  company,  553 
remainderman,  by  tenant  for  life,  508 
school  board,  559 
sub-purchaser,  486 
tenant  for  life,  509,  516 

of  debt  charged  on  the  estate  so  as  to  keep  it  alive 
594  ' 

tenants  in  common,  446,  521.    See  Tenants  in  Oommon. 
trustee  purchasing  trust  property,  498 
trustees  purchasing  under  power  to  invest  in  land,  493 

E.E. — VOL.   I.  8   M 
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CONVEYANCE  ON  BALE^-^antinued, 

to  uses  of  aetUement  on  pnichMe  by  teaaiit  for  life,  476 
will  on  purchmae  by  trostees,  488 
See  alto  Habendum. 
under  EocleeiaBtical  Leasing  Act,  580 
joint  power  of  appointmenti  575 
Lands  Clanaes  Act,  558,  559,  560 
order  of  Court,  585 

power  of  sale  in  a  strict  settlement,  500 
Settled  Land  Acts,  467,  470,  472,  474,  546 
trust  for  sale,  488,  470,  496 
with  benefit  of  coyenants,  384,  544 

COPYHOLDS, 

agreement  for  enfranchisement  of,  841 

sale  of,  816 
conditions  of  sale  as  to  enfrancluaed,  254 

of,  288 
oonyeyance  o(  equitable  interest  in,  517 

by  devisees  of  mortgagee,  476 
executors,  515 

of  mortgagee,  476 
guardian  of  infant,  559 
mortgagee,  449 
tenant  for  life,  472 
tenant  in  common  to  co-tenant,  517 
trustee  in  bankruptcy,  484 
trustees,  515 
to  yarious  persons.    Ste  under  Coxtvxtakck  on  Ball 
under  Lands  Clauses  Act,  559 
Settled  Land  Acts,  472 
with  freeholds  and  leaseholds,  445,  449,  484 
covenant  to  surrender,  on  appointment  of  new  trustees^  117,  ISl 

sale,  488 
disentailing  assurances  of,  682,  685 
enfranchisement  of,  518 
lease  of,  with  license,  788 

without  license,  740 
license  to  lease,  877 
power  of  attorney  to  obtain  admittance  to,  188 

surrender,  187 
surrender  of,  484 

to  bar  the  eutaU,  682 

COPYRIGHT, 

agreement  for  sale  of,  45 

CORPORATION, 

conveyance  by,  582 

to,  559,  580 

COSTS, 

award  of,  in  arbitration,  178 

conditions  of  sale  as  to,  287,  271 

covenant  by  lessee  to  pay  lessor's  costs  under  Conveyanciog  Act,  680 
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COS^TB—continvsd, 

direction  to  trustees  to  pay,  under  Settled  Land  Acts,  620 
proYisions  as  to, 

in  agreement  apportioning  rent,  54 
for  lease,  704 

for  sale,  825,  881,  840,  848 
withdrawing  opposition  to  bill,  64 
in  references  to  arbitration,  154,  157 

COUNTY  COUNCIL, 
conveyance  to,  580 

COURT, 

agreement  for  lease,  subject  to  sanction  of,  856 

sale,  subject  to  sanction  of,  824,  826,  n. 

under  Settled  Land  Acts,  817,  n 
assignment  of  fond  in,  596 
condition  of  sale  as  to  former  sale  by,  266 
conreyance  on  sale  by  order  of,  585 

where  legal  estate  Is  in  an  infant,  586,  n  • 
under  Settled  Land  Acts,  with  sanction  of,  468,  n. 
disentailing  deed  of  money  in,  687 
provision  for  payment  into,  to  satisfy  portions,  508,  n. 

COVENANTS.    See  also  Coyekants  for  Title. 
against  incumbrances,  by  one,  406 

several,  406 
impUed,  408 
in  lease,  696 

statutory,  incorporated,  410 
with  joint  tenants,  406,  n. 
as  to  building.    See  Building. 
li^t    See  Light. 
policies  of  assurance,  428 
breachea  of,  power  of  re-entry  on,  425,  545,  n.,  549 

release  in  respect  of,  859 
for  further  assurance  by  retiring  trustee,  188 

production  of  deeds.    See  Pboduction  of  Deeds. 
renewal    See  Renewal. 
formal  parts  of,  602,  608 
in  leases.    See  Lease. 

restraint  of  trade,  588 
notice  of,  provision  as  to  endorsing,  424 
not  to  revoke  powers,  587,  588 
use  name  of  vendors,  589 
restrictive.    See  RBSTKicriTVE  Covenants. 
that  infant  shall  convey  when  of  age,  512,  n. 
to  execute  accommodation  works,  557 
give  notice.    See  Notice. 
indemnify.    See  Indemnity. 
introduce  customers,  588 
pay  death  duties,  421,  422 

debts  on  assignment  of  business,  492 

rent  and  perform  covenants  on  assignment  of  leaseholds,  41 9, 
420 

8  M  2 
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COVENANTS— «m/t««<rf. 

to  pay  rent-chaige,  422,  545,  548 

shares  of  profits  to  vendor  of  business,  587 
prodace  evidence  of  satisfaction  of  incambranoes,  662 
surrender  copyholds,  117,  121,  433 

COVENANTS  FOR  TITLE, 

absolute,  vendor  entering  into  by  way  of  indemnity,  660 
express,  by  husband  on  behalf  of  wife,  404 

joint  tenants  or  tenants  in  conunon,  404 
remainderman,  404,  n. 
tenant  for  life,  404,  n. 
for  freeholds  and  leaseholds,  402 
personal  property,  405 
policy  of  assurance,  405,  n. 
implied,  by  absolute  owner,  407 
consenting  party,  409 
directing  party,  409 
husband  and  wife,  408,  487   498 
joint  tenants,  407 
mortgagees,  408 
tenants  in  common,  407,  513 
tenant  for  life  and  remainderman,  408,  510 
trustees,  408 
wife,  408,  488,  498 
clause  incorporating,  410 

in  a  conveyance,  to  trustees  to  provide 

an  indemnity,  654 
in  a  conveyance,  when  annaitant  joins 

to  release  land  from  annuity,  410 
in  underlease,  533,  n. 
in  conveyance  of  various  interests,  408,  409,  518,  514,  n. 
proviso  restricting  liability  under, 

in  case  of  directing  party,  411 

joint  tenants  or  tenants  in  com- 
mon, 411,  514,  n. 
tenant  for  life,  411 
trustees,  844,  n. 
to  shares  of  covenantors  in  purchase  money 
412 

CROPS, 

condition  of  sale  as  to,  249,  284 

CULTIVATION, 

covenant  by  lessee  as  to,  765,  766,  778,  784 

at  end  of  term,  769,  770,  780,  785,  788 

DAMAGES,  LIQUIDATED, 

provision  for,  220,  346,  744,  n. 

DEATH  DUTIES, 

condition  of  sale  as  to,  269 
covenant  to  pay,  421,  422 
indemnity  against,  506,  661 
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DEBT, 

assignment  of,  secnred  by  bond,  593 
consideration,  release  of,  876 

DECLARATION  OF  TRUST, 

general,  on  appointment  of  new  trustees,  107,  118 
of  leaseholds  by  a  husband  in  favour  of  his  wife,  610 
for  partnership  firm,  854,  n. 
till  underleases  are  granted,  528 
money  secured  by  contributory  mortgage,  611 
mortgage  debt,  611 
proceeds  of  sale  of  real  estate,  117 
sum  of  consols  by  way  of  indemnity,  655 
undivided  share  of  real  estate,  609 

DECLARATIONS,  STATUTORY, 

as  to  identity  and  possession  of  parcels,  606 

pedigree,  607 
authenticating  execution  of  power  of  attorney,  604 
verification  of,  by  mayor  or  notary,  605 

DECLARATION  VESTING, 

nominal  reversion  of  lease  in  purchaser,  451,  n. 

trust  estate  on  appointment  of  new  trustees,  107,  122,  182,  187 

DEEDS.    See  also  Missing  Desds. 

attestation,  forms  of.     See  Attrstation. 
commencement  of,  forms  of,  613 

for  indorsed  deed,  613 

supplemental  deed,  613,  614 
conditions  of  sale,  as  to.    See  Conditions  of  Sale. 
execution  of,  forms  of,  614 

by  attorney,  614 

committee  of  a  lunatic,  568,  n. 
company  or  corporation,  614 
parties  whose  names  and  ezecations  appear 
in  schedule,  548 
instructions  as  to,  616 
power  to  execute,  184 

production  of.    See  Pkoduction  op  Deeds. 
pruvision  for  executing  necessary,  57 

DEFEAZANCK    See  Re-entry. 

DEPOSIT  AND  COMPLETION.    See  also  Couflvtiov. 
condition  of  sale  as  to,  230,  246,  804 
provision  as  to  in  contract  for  sale,  818 

DIRECTION, 

for  sale,  conveyance  in  pursuance  of,  515 
to  pay  purchase-money  to  solicitor,  876,  n.,  620 
trustees  to  advance  share  of  child,  618 
call  in  mortgage,  617 

money  secured  by  covenant,  618 
change  investments,  617 
purchase  land,  617 
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DlRECTION~H»fUintte(i 

to  tnutew  to  sell  land,  618 

under  Settled  Land  Acts  to  porchaaer  to  paj  money  to  tnutea  or  into 

Court,  622 
tnistees  to  make  investment,  820 

pay  purchase  money  and  costs, 
620 
costs  of  sales,  621 

DIRECTOKS, 

guarantee  by,  43 

agreement  in  respect  of,  44 
indemnity  to,  666 

DISCHARGE 

of  tnis!ee,  187 

DISCI  AIMER, 

by  trustee,  134,  624 

by  indorsement,  625 
of  guardianship,  624 
reserving  beneficial  interest,  625 

DISENTAILING  ASSURANCES, 
by  husband  and  wife,  634 

tenant  in  tail  in  possession,  627,  629 

tenants  in  common,  684 
consent  of  protector  to^  637 
of  copyholds,  632 

of  equitable  estate  in,  638,  n.,  635 

freeholds,  627,  629,  680,  685 

freeholds  and  entailed  money,  630 

money  in  court,  637 
to  enlarge  base  fee,  685 
with  consent  of  protector,  629,  680 

DISTRESS, 

cross  powers  of,  where  rent  is  apportioned,  525,  n. 
power  of,  in  lease,  701 

mining,  821,  822,  828 
to  secure  payment  of  rent-charge,  645,  n.,  549 
proviso  in  agricultural  lease  as  to  sales  uuder,  775 

DRAINAGE, 

condition  of  sale  as  to,  284 

lessee's  covenant  as  to,  764 

enabling  lessor  to  lay  down  pipes  for,  692 

right  of,  description  of,  678 
reservation  of,  674 

EASEMENT, 

agreement  as  to,  46,  49,  642 
condition  of  sale  as  to,  285,  243,  328,  335 
conveyance  excepting,  892,  n. 
subject  to,  562 


r^ 
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EAS£M£NT-H»m<»9»«^. 

grant  of,  577,  580,  648 

under  Settled  Land  Acta,  472,  519  649 
reservation  of.     See  Reservations. 

ECCLESIASTICAL  COAOflSSIONEBS, 
conveyance  by,  582 

with  consent  of,  580 

ENFRANCHISEMENT, 
agreement  for,  341 
condition  of  sale^  where  pending,  266 

there  has  been,  254 
deed  of,  518 

EQUITABLE  ESTATE, 

in  copyholds,  conveyance  of,  517 

disentailing  deed  of,  635 

EQUITY  OP  REDEMPTION, 
conveyance  of,  480 

of  leaseholds  with  release  of  right  of  consolidation,  481 
covenant  by  purchaser  of,   to   indemnify  vendor  against  mortgage 

debt,  421 
release  o(  to  mortgagee,  483 

ESTATE  CLAUSE,  891 

ESTATE  DUTY.    See  Death  Duties. 

EVIDENCE, 

condition  of  sale  as  to.    See  Conditions  of  Sale. 

EXCEPTIONS.    See  Reservations. 

EXCHANGE, 

agreement  for,  638 

by  tenant  for  life  nnder  Settled  Land  Acts,  641 

trustees  with  urban  authority,  646 
to  be  carried  ont  by  Board  of  Agriculture  644 
condition  of  sale  as  to  title  beginning  with,  254 
conveyance  to  effect,  by  one  deed,  647 

under  Settled  Land  Acts,  witli  mutual 
grants  of  rights  of  way  and  restric- 
tions as  to  building,  649 
by  two  deeds,  645 
with  concurrence  of  mortgagee,  645 

EXECUTORS, 

conveyance  by,  of  freeholds  and  leaseholds,  438 

to  complete  testator's  contract,  493 
of  partnership  property,  589 
under  direction  for  sale  of  copyholds,  515 
power  of  sale  in  mortgage,  458,  476 

EXPENSES.    See  Qowr^ 
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FAMILY  ARRAKOEMENT, 

coDTeyuioe  of  freeholds  aa  part  of  a,  506 
giving  effect  to  an  intended  will,  66 

FARM.    See  aUo  Lxabk. 

agreements  for  tenancies  of,  777,  779,  78S,  787 
conditions  of  sale  as  to  stock  or  produce  of,  249,  884 
cnltiTation  o£    See  Cultivation. 
lease  o(  790 

FEE  FARM  RENT.    See  RsntChabos. 

FIRE, 

oorenant  by  lessor  to  zeboild  on,  771 

insoiance  against,  benefit  of,  inclniled  in  agreement  for  sale,  269,  S85 

corenant  by  lessee  as  to,  685 — 687  , 

lessor  as  to,  6P5  j 

provision  as  to,  in  agreement  for  building  ship,  15 
provision  as  to,  pending  completion  of  sale,  270,  84S 
for  suspension  of  rent  on,  700 

FIXTURES, 

condition  of  sale  as  to,  229,  249 
conveyance  of,  633,  587, 690 
covenant  to  replace,  in  lease,  745 
lease  of;  754 
liberty  to  lessor  to  take  inventory  o(  686 

FREEHOLDS, 

agreaments  for  sale  of,  816,  821,  322,  824,  826,  835 

See  also  Comtbacts  fob  Saul 
conditions  of  sale  of,  233. 

on  chief  rents,  804,  805,  312 
See  alao  Condition's  of  Sals. 
conveyance  of,  as  part  of  family  arrangement,  506 
by  appointment,  431,  432,  575 
committee  of  lunatic,  562 
equitable  tenant  for  life  remaindennan  and  tnutee, 

510 
executors,  438,  498 
grant,  426,  429 
husband  and  wife,  486 
married  woman,  488,  490 
mortgagee  under  power  of  sale,  449,  452,  454 
devisees  of,  476 
executors  of,  458,  476 
mortgagor  and  mortgagee,  440,  446,  550 
official  trustee,  563 
order  of  the  Court,  685 
partners,  589 

persons  having^various  intereatSf  614,  n. 
railway  company,  558 
rector,  580 

revocation  and  appointment  of  the  use,  501 
tenant  for  life  and  remainderman,  506 


INDEX   TO   PKECEDENTS.  905 

FREEHOLDS— con^int^. 

conyeyance  of,  by  tenants  in  common,  511,  546 

trustees  and  executors,  438,  498 

for  sale,  438,  496 
trustee  in  bankruptcy,  484 

under  power  of  sale  in  strict  settlement,  500 
contract  for  purchase  of,  benefit  of,  592 
equity  of  redemption,  480,  483 
life  interest  in,  454,  506,  508 
reversion  in,  508 
under  Lands  Clauses  Act,  553,  560 

power  of  sale,  in  a  strict  settlement,  500 
Settled  Land  Acts,  467,  474,  546 
with  copyholds  and  leaseholds,  445,  449,  484 
and  leaseholds,  438 
to  various  persons.    See  under  ConvktaKce  on  Sale. 
disentailing  deeds  oil    See  Disentailing  Assurances. 

FURNITURE, 

agreement  for  letting  on  hire,  719 
conditions  on  sale  of,  244 

GAME, 

condition  of  sale  as  to,  249 

coTenant  to  give  compensation  for  damage  by,  772,  792 

keep  up  a  stock  of,  793 

preserve,  768,  779 
lease  of  right  to  kill,  791 
reservation  of,  520,  761,  762,  783 

GAMEKEEPER, 

appointment  of,  by  lord  of  manor,  97 

GENERAL  WORDS, 

in  appointment,  72,  n. 
conveyance,  391 

of  minerals,  577 
lease,  674 

GLEBE, 

conveyance  of,  580 

GOODWILL, 

agreement  for  sale  of,  832,  335 
conveyance  of,  585 

recital,  where  goodwill  sold  but  not  included  in  conveyance  of  business, 
591,  n. 

GROUND  RENTS, 

agreement  for  purchase  of  improved,  863 

GUARANTEE.    See  also  Bond. 
agreement  in  respect  of,  44 
by  directors  for  company,  43 
indemnity  in  respect  of,  666 
to  secure  balance  of  account,  4 
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GUAKDIAN, 

appointment  of,  by  &ther,  96 

infant,  96 
eonveyanoe  by,  under  Lands  Claoses  Consolidation  Act,  1843,  359 
lease  by,  850 

HABENDUM, 

as  ptrtnership  property,  898,  676 
free  from  equity  of  redonption,  397 
estate  toil,  628 
life  estate,  508 

when  a  merger  is  intended,  509 
specified  incumbruioe,  895 
freeholds  in  fee,  898 

and  leaseholds,  897 
npon  tmst,  125,  895 
in  lease,  676 
leaseholds,  896 

in  trust,  897 
pennnalty,  898 

npon  trust.  111 
subject  to  apportioned  payment  for  tithe,  894 

rent,  896,  n. 
contribution  for  maintaining  roads,  538 
lease,  398 

the  rent  being  apportioned,  894 
mortgage,  894,  448 

obligations  and  restrictive  covenants,  894 
proviso  as  to  enjoyment  of  light,  898 
rent  charge,  545,  n.,  552 

reservations  and  restrictions  in  a  former  conveyance,  394, 
562 
to  lessee  where  there  is  a  sub-lease,  896 
married  woman,  897 

provisional  trustee  upon  trust  to  convey,  140 
secure  rent  charge,  544,  548,  554,  n. 
tenants  in  common,  448 
uses  afterwards  declared,  895 
of  settlement  or  will,  395 

HEIR, 

conveyances  by  executors  of  mortgagee,  with  concurrence  ot,  453 

HIRE.    See  Fubkiture. 

HOTCHPOT  CLAUSE, 

as  to  prior  advancement  to  appointee,  81 
in  appointment  under  settlement,  76,  n. 

HOUSE, 

agreement  for  lease  of,  712 
letting,  708 

furnished,  717 
in  country,  709 
part  of,  710 
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HOVSE-^coniinued. 

agreement  for  anderlease  of,  715 
lease  of,  720 

coyenants  in.    See  Lbabe, 
newly  erected,  722 
underlease  of,  724 

part  of,  725 

HUSBAND, 

appointment  by,  or  to.    See  Appointment. 
bond  by,  to  secure  sum  to  wife  if  she  survive,  211 
conveyance  by,  and  wife,  of  wife's  freeholds,  483 

leaseholds,  523 
legacy  charged  on  land,  594 
covenants  for  title  by,  on  behalf  of  wife,  404,  408,  493 
declaration  of  trust  of  leaseholds  in  favour  of  wife  by,  610 
joining  to  confirm  and  covenant  for  title  in  conveyance  of  wife's 

property,  488,  490,  496 
lease  of  ^e's  freeholds  under  Settled  Estates  Act  by,  849 

Settled  Land  Acts  by  wife  and,  849 

IDENTITY, 

condition  of  sale  as  to,  general,  281,  287 

special,  282,  802 
statutory  declaration  as  to,  of  parcels,  606 

IMPROVEMENTS, 

compensation  for,  772,  779,  781,  786,  789 

INCUMBRANCES, 

condition  of  sale  as  to,  274 — 277 
covenant  against.     See  Coyxnants. 
habendum  free  from  specified,  895 
indemnity  against,  506,  661 

INDEMNITY, 

by  bond,  662,  663,  666,  668 
creation  of  a  rent-charge,  657 
declaration  of  trust  of  fund  for,  655 
demise  upon  trust  for,  652 
grant  of  power  to  enter  and  take  rents,  659 
condition  of  sale  as  to,  248,  275,  801-303,  808-311 
in  respect  of  apportioned  rent-chaige,  56 
guarantee,  666 

liability  under  covenant  to  produce  deeds,  599 
lost  bond,  668 
use  of  Dame  in  action,  668 
monies  payable  under,  made  a  charge,  526 
of  purchaser  against  charge  of  debts,  652 

contingent  equitable  charge,  655 
incumbrances  and  death  duty,  506,  661 
rent-charge,  657,  659 
where  deeds  lost,  662 

title  defective,  660 
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INDEMNITY— awUinufrf. 

to  tenant  paying  rent  where  title  in  dispute,  663 
trustees  making  unauthorised  investment,  665 

trunttfer,  664 
purchasing  leaseholds,  ^20,  n. 
vendor  against  death  duties,  422 
mortgage  debt,  421 
rent-charge,  422 
rents  and  covenants  on  purchase  of  leaseholds,  il9, 

420 
restrictive  coTenants,  422 

I N  F ANT.     See  also  Guabdt an. 

condition  of  sale  as  to  conveyance  of  property  of,  277 

conveyance  of  land  of,  under  Settled  Laind  Acts,  474 

legal  estate  outstanding  in,  535 
execution  of  conveyance  by,  covenant  for,  512,  n. 

INJUNCTION, 

reservation  of  right  to  sue  for,  219 

INSTALMENTS.    See  aUo  Puiicharb-Monet. 
bond  to  secure  payment  by,  206 

INSURANCE, 

against  fire.     See  Fibk. 

on  lives.    See  Policy  of  Assuilance. 

INTEREST  .    • 

on  purchase-money,  condition  of  sale  as  to,  230,  234,  271 

talcing  rents  in  lien  of,  234,n» 
provision  in  contract  for  sale  as  to,  325^  330 

INTERPRETATION  CLAUSE 
in  lease,  670 

INVESTMENT, 

consent  to,  of  trust  fund,  617 
direction  to  trustees  to  change,  617 

make,  under  Settled  Land  Acts,  620 
indemnity  to  trustees  in  respect  of  unauthorised,  665 


JOINT  AND  SEVERAL  COVENANT, 

commencement  of,  2,  n.,  602  « 

JOINT  TENANTS, 

conveyance  to,  538 

covenant  against  incumbrances  with,  406,  n. 

covenants  for  title  by,  404,  407 

proviso  limiting  liability  under,  411,  514,  u 
lease  by,  738,  842 
to,  848 
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JOINTURE.    8u  Tbrm. 

release  of  property  sold  from,  505 

LAND  COMMISSIONERS.    8ec  Board  of  Aoriculturb. 

LAND  TAX, 

assignment  of  charge  for  redeemed,  584 
condition  of  sale  as  to,  279,  280 

LANDS  CLAUSES  CONSOLIDATION  ACT,  1845, 
agreement  for  apportiuumeut  of  rent  under.  52 

payment  of  compensation  under,  62,  n. 
sale  to  a  company  under,  829 
award  under,  174 

conveyance  under,  by  committee  of  lunatic,  560 

guardian  of  infant,  559 
tenant  for  life,  553 

where  purchase-money  is  paid  to 
a  trustee,  556,  n 
provision  for  release  of  right  of  pre-emption  under,  331 
reference  to  arbitration  under,  165 

LEASE.    See  also  Underlease. 

agreement  for  building  lease,  727,  731 

lease  by  trustees,  subject  to  sanction  of  Court,  856 
•  of  house  in  town,  712 

^  mine,  823 

public-house,  741 
letting  furniture,  719 

purchase  of  improved  ground-rents  by  lessor,  863 
tenancy  of  brickfield,  839 
cottiige,  709 
farm  (short  form),  777 
in  Kent,  783 

Leicestershire,  779 
Worcestershire,  787 
house  (yearly),  708 

furnished,  717 
offices,  710 
quarry,  840 
to  prevent  acquisition  of  title  under  Statute 
Limitations,  858 

Clauses  ift  Agreements. 

In  Agreements  for  Building  Leases^ 
as  to  building,  727,  732 

compliance  with  building  Acts,  728 

costs  of  lease  to  be  granted,  730,  734 

death  of  tenant  determiuing  agreement,  780 

entry  by  landlord  to  view,  728 

execution  of  lease  on  completion  of  buildings,  729 

extension  of  time  fbr  completion  of  buildings,  729 
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LEASE — Clauses  ik  Aorermkntb— con^mve^f . 
In  Agreements  for  Building  Letues — continued. 

as  to  form  of  lease  to  be  granted,  734 

insarance,  733 

leases  to  be  granted  on  completion  of  buildings,  731,  733,  735 

nnisances,  728,  733 

old  materials,  728 

rent,  729,  785 

roads,  732 

title  of  lessor,  734,  737 
option  to  landlord  to  porchase  ground-rents,  736,  n. 
|)ower  of  re-entry,  728,  735 

to  tenant  to  purchsse  freehold,  736 

In  Agreennewts  for  LeoMS  ct  TencmdM, 
as  to  assignuient  or  alteration  of  premises,  711,  713, 719 

delivery  up  of  premises,  718 

enquiries  as  to  solvency  of  tenant,  742 

entoy  to  view,  711,  713 

execution  of  lease,  714,  742 

insurance,  713,  714 

lighting  hall,  711 

notice  of  infectious  disease,  718 

power  of  distress,  715 

re-entry,  711,  714,  719  720 

rent,  711,  713,  719 

repairs,  711,  713,  719 

taxes,  711 

use  of  premises,  710,  711,  713 

washing,  718 

whitewashing^  710 
coyenants  to  be  binding  before  execution  of  lease,  715 

in  underlease  to  correspond  with  those  in  head  lease,  716 
option  to  tenants  to  tske  lease^  709 

In  Agreements  fcT  Mining  Lease,  see  Clauses  in  Mining  Leases. 

Lkasb. 

by  brewers,  743 
company,  843 
guardian,  850 
husband  and  wife  under  Settled  Land  Act,  849 

of  wife's  freeholds  under  Settled  Estates  Act,  849 
joint  tenants,  738,  842 
lunatic,  853 
mortgagor  and  mortgagee,  750,  754,  851,  852 

under  Conveyancing  Act,  1881,  853 
parson  under  Ecclesiastical  Leasing  Acts,  853 
partners  in  trust  for  firm,  854 
tenant  for  life  under  power,  845 

Settled  Land  Acts,  846,  848,  n. 
tenants  in  common,  842 
trustees  having  legal  estate,  844 
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by  trustees  on  behalf  of  infant  under  Settled  Land  Acts,  851 
under  power,  844,  845 
with  sanction  of  the  Court,  855 
clauses  in.    See  infra,  Clauses. 
consideration  in,  672 
covenants  in.    See,  infra,  Covenants. 
deed  altering  covenants  of,  866 
confirming  forfeited,  860 
voidable,  861 
extending  term  of,  858 
general  words  in,  674 
habendum  in,  676 
interpretation  clause  in,  670 
of  brewery  and  plant,  750 

brickfield,  887 

coal-mine,  833 

copyholds,  788,  740 

dwelling-house,  720,  722 

factory,  rooms  in,  757 

farm,  790 

metallic  mine,  by  grant  of  licenses,  829 

mill  and  machinery,  754 

public-houses,  748,  750 

serpentine  rock,  835 

shop,  720 

slate  quarries,  831 

sporting  right,  791 

steam  power,  use  of,  757 

villa  in  country,  740 
parcels  in,  672—674,  794—795 

See  Pabcbls. 
reddendum  in,  676,  762,  800 

See  Reddendum. 
reservations  in,  674,  760,  798 

See  Rbssbvations. 
sureties  joining  in,  857 
surrender  of.    See  Subrendib. 
to  com])any,  844 

joint  tenants,  843 

married  woman  as  separate  estate,  850 

one  of  trustees  with  sanction  of  Court,  855 

partners,  854 

tenants  in  common,  848 
under  a  power,  granted,  844,  845 
with  covenant  for  renewal,  738 
license,  788 

Clauses  in  Leases. 
In  Agricultural  Leases, 
as  to  arbitration,  777,  790 

compennation  to  tenant,  776 

remedies  of  lessor  being  cumulative,  777 
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LEASE — Clauaes  in — continued. 

In  AgrtetUtural  Leases — continued. 
as  to  sales  under  distress,  775 

In  Hcuae  and  Factory  Leaaes, 
as  to  arbitration,  704 
costs  of  lease,  704 

liability  of  lessee  for  rent  ceasing  after  assignment,  700 
maobinerj,  stoppage  of,  758 
notices  to  lessee  or  lessor,  704 
sospension  of  rent  in  case  of  fire,  700 
under-lessee  paying  rent  direct  to  superior  landlord,  701 
power  of  distress,  701 

re-entry,  698,  699 

in  lease  of  several  houses  at  separate  rents,  700 
power  to  lessor  to  determine  lease,  701,  n.,  702 

purchase  machinery,  703 
repair  on  default  of  lessee,  685 
resume  possession  of  part  of  land,  776 
See  liberty  to  lessor,  under  Lcaaeit  CovtnamU  in  House 
Leases 
lessee  to  determine  lease,  701,  702 
purchase  freehold,  703 

In  Mining  Leases  and  Agreements  for  Mining  Leases, 
as  to  arbitration,  822 

compensation,  800,  825 
costs  of  lease,  829 
surface  operations  by  lessee,  798 
tramway,  cost  of  repairs  to,  799 
average  clause,  805 
power  of  distress,  821,  822,  828 
re-entry,  818,  828 
to  lessor,  to  enter  and  inspect,  800 

purchase  machinery,  820,  828 
Te\ni\T  on  default  of  lessee,  809 
use  jetty,  836 
tramways,  799 
lessee,  to  build  houses,  824 

determine  lease,  819,  820,  828,  839 
dispose  of  building  stone  and  gravel,  796 
fonn  spoil  bank,  797,  824 
make  bricks,  796,  824 
railways,  797 
roads,  797 
quarry,  796 

remove  machinery,  820,  828 
sink  pits,  795 
use  water,  796,  797,  824 
work  mines,  795 

by  instroke  and  outstroke,  797,  824 

In  PubliC'house  Leases^ 
as  to  charge  for  goods  supplied  by  lessor,  747 
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LEASE — conHnued, 

Clauses  in  Public-house  leases — continued. 

as  to  deposit  by  lessee  by  way  of  security,  746,  n. 
signs,  carrying  on  business  under,  748,  752 

Lsbsee's  CoYENAirrs. 
In  AgricuUuflral  Leases, 
as  to  alterations,  765 

assignment  and  underletting,  769 

boundaries,  767 

cleaning  out  ditches,  764 

consumption  of  hay  on  premises,  766,  778,  785,  787 

cultivation,  765,  766,  778,  784 

at  end  of  term,  769,  770,  780,  785,  788 
delivery  up,  771,  780 
drainage,  764 
encroachments,  767 
fences,  767 

field  book,  keeping,  768 
fruit  trees,  766,  785 
game,  768,  779 
hedges,  767 

inspection  by  lessor,  768 
minerals,  767 
painting,  764 

particulars  of  improvements  to  be  fttmished,  769 
repairs,  764,  768,  784 
residence  on  premises,  765 
sheep,  766 
timber,  766 
underwood,  766 
use  of  bams,  789 
waste,  767 

In  House  Leases, 
commencement  of,  679 
as  to  alterations  in  buildings,  688,  689 

assignment  and  underletting,  691,  692 

pre-emption  to  lessor  on,  692 
building,  687,  688 

costs  of  lessor  proceeding  under  Conveyancing  Act,  680 
delivery  up,  684 
encroachments,  691 
execution  of  counterparts,  740 

works  ordered  by  local  authority,  682 
insurance,  685,  686,  687 

of  windows,  686,  n. 
liberty  to  lessor  to  enter  to  repair  acyoining  premises,  685 

lay  down  drains,  692 
obstruct  lights,  693 
put  up  notice  for  reletting,  685 
repair  on  default,  685 
take  inventory  of  fixtures,  685 
view,  684 

K,B. — VOL.   I.  8  N 
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LEASE — Lv8sv*8  Covenaktb — continued. 
In  H<nue  LecucB — cotUinued, 
aa  to  nuintenaiice  of  garden,  682 

contribation  to,  683 
roads  and  aewers,  683 
obatmction  of  lighta,  691,  693 
painting,  680,  681 

perfonnanoe  of  oovenants  in  head  lease,  693 
rates  and  taxes,  679 

reference  of  disputes  with  other  tenants,  693 
rent,  679 

repairs,  681,  682,  765 
trades,  689,  690 
user,  689,  690,  691 
use  of  conveniences,  726 
valuation  of  dilapidations,  755 
waste,  689 

In  Mining  Leases, 
as  to  accounts,  814,  827 

inspection  of  by  lessor,  815 
assignment  and  underlettiug,  827 
barriers,  812 
boundaries,  815 

not  to  light  fires  near,  827 
bridges,  to.,  for  occupiers,  815 
buildings,  not  to  work  near,  812,  827 
coal  for  lessor^s  use,  816,  828 

producing  minimum  rent,  807 
compensation  for  damage  to  buildings,  812 

surface,  805 
land  permanently  iqjured,  806 
deliTcry  to  lessor  of  coal  for  use,  816,  828 

gravel  and  stone,  816 
up,  809,  817,  827 
encroachments,  808 
excepted  minerals,  816 
fencing,  809,  810 

indemnifying  lessor  against  actions,  838 
injury  to  mines,  808,  827 
inspection  by  lessor,  818,  815,  838 
liberty  to  lessor  to  inspect,  815 

weighing,  818 
object  to  weigher,  813 
repair  on  default,  809 
lighting  fires,  827 
lists  of  workmen,  815 
notices,  806,  814 

observance  of  Act  regulating  mines,  817 
pits,  sinking  of,  826 
plaxis,  814,  826 
poaching,  prevention  of,  812 
rates,  805 
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LEASE— Lessee's  Covekants— eon^ued. 
In  Mining  Lecuea-^canUnued. 
as  to  remoyal  of  plant,  828,  830 
rent,  805 
repair,  809 

river,  working  beneath,  812 
roads  and  streams,  interference  with,  811 
shafts,  maintenance  of,  810 

not  to  make  nnnecessary,  810 
slime  pits  for  purification  of  water,  811 
special  works,  808,  828 
spoil  banks,  812 
stopping  up  drifts,  827 
snnace,  compensation  for  damage  to,  805 
notice  before  entry  on,  806 
storing  soil  on,  818,  838 
trespassing,  preyention  of,  811 
water,  811,  827       , 
wayleaves,  user  of,  816 
weighing  minerals,  813,  814,  828 

inspection  o(  813 
notice  of,  814 
working,  discontinuance  of,  807 

effectually,  806,  807,  808,  812,  827 
In  PuhUC'houae  Leaaes, 
as  to  conduct  of  business,  746,  747 
coYenants  in  head  lease,  751 
fittings,  replacing^  745 
insurance,  745 
Hcenses,  746,  748,  752 
penal  rent,  748 

permitting  landlord  to  enter  to  view,  747 
repairs,  745,  751 
residence  on  premises,  746 
user  of  premises,  747,  752 

LsseoR's  Covenants. 
In  Agricultural  Leases, 
as  to  compensation  for  damage  by  game,  772,  792 

improvements,  772—774,  779,  781    782,  786, 
789 
lessee  getting  chalk,  771 
killing  rabbits,  772 
quiet  enjoyment,  775 
rebuilding  in  case  of  fire,  771 
repairs,  771,  786 

In  House  or  Mill  Leases, 
against  incnmbrances,  696 
as  to  renewals,  697,  739,  740,  741 
commencement  of,  694 
for  quiet  enjoyment,  695,  753,  756 
not  to  interfere  with  light,  695 
to  execute  sanitary  works,  694 

3  N  2 
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LEASE — LssflOR's  Coyzvast^— continued, 
1%  ffouM  or  Mill  Leases— continued. 
to  insure,  695 

keep  di&ft  ap  to rerolations  per  imnate,  758 

pfty  rates,  694 

provide  steam  ])ower,  758,  759 
pmehmse  working  stock,  756 
repair  premises,  694 
repair  gearing,  759 

In  Mining  LeaseSf 
for  quiet  ei^joyment,  817 
to  renew,  818 

In  PMie4unue  LeeueSt 
to  porohase  pablic-houses  bought  by  lessees,  753 
supply  beer,  749 
take  oyer  plant  on  determination  of  lease,  758 


LEASEHOLDS, 

agreement  for  sale  of,  819,  826 

conditions  of  sale  of.    See  Conditions  of  Salx 

conveyance  of,  435,  437 

at  apportioned  rent,  524,  527 
by  oidoraed  deed,  437 
executors,  438 
husband  and  wife,  528 
mortgagee,  under  power  of  sale,  449 
mortgagor  and  mortgagee,  443,  445 
partners,  585,  589 
trustees  and  executors,  438 
trustee  for  creditors,  521 

in  bankruptcy,  484 
underlease,  529,  530 
equity  of  redemption  of,  481,  483 
held  for  long  term,  498 
on  appointment  of  new  trustees,  121, 125 
on  side  in  lots  to  purchaser  of  largest  lot»  527,  529 
renewable  by  custom,  523 
subject  to  existing  apportionment,  527 
to  yarious  parties.    See  Conyktancb  on  Saul 
under  Settled  Land  Acts,  470 
with  freeholds  and  copyholds,  445,  449,  484 
lessor's  licence,  436 
eovenants  for  title  on  sale  of,  402 

to  indemnify  trustees  purchasing,  420,  n. 

pay  rent  and  perform  covenants  by  purchaser  of,  419,*420 
declaration  of  trust  of.    See  Dsclakation  of  Tkust. 


LEGACY, 

assigument  of,  594,  596.    See  Assignment. 
condition  of  sale  as  to  payment  of,  274 
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LICBNCE, 

assignment  of  leaseholds  with,  4S6,  n. 

by  tenant  for  life,  874,  876 

conditions  of  sale  as  to,  on  sale  of  leaseholds,  260 

covenant  not  to  assign  without  obtaining,  691,  827 

lease  effected  by  grant  of,  829 

nuder,  738 
to  copyholder  to  lesjse,  877 

lessee  to  assign,  underlet,  or  mortgage,  870 

continue  alterations  made  wiliioat  license,  872 
grant  underlease,  724,  n. 
keep  public-house,  874 
make  alterations  in  buildings,  871 
owner  in  fee  to  use  land  contrary  to  restrictiye  covenants,  876 
underlease  to  effect  sale  of  leaseholds  without,  630 

LICENCES.    See  Public  House. 

LIFE  ESTATE, 

appointment  of,  74,  91 

condition  of  sale  o!^  264 

conveyance  of,  454,  508.    See  Conyetakcb  on  Sale. 

LIFE  POLICY.    See  Policy  of  Aasubanoe. 

LIFE  TENANT.    See  Tenaitt  for  Life. 

LIGHT, 

agreement  as  to  ei^'oyment  o^  46,  49 

to  indemnify  against  interference  with,  9 
condition  of  sale  restricting  right  to,  298 
covenants  as  to  obstruction  of,  691,  693 
description  of  right  of,  884,  678 
reservation  of  right  to,  in  exchange,  648 
to  vendor  of  right  to,  848 

LIMITATION,  STATUTES  OF, 

agreement  for  yearly  tenancy  at  nominal  rent  to  prevent  title  under, 
858 

LIQUIDATED  DAMAGES.    See  Damages. 

LIQUIDATION, 

agreement  to  refer  claims  against  company  in,  157 
contract  for  sale  in,  885 

LIQUIDATION  BY  ARRANGEMENT, 

conveyance  of  debtor^s  leaseholds  by  trustee  in,  521 

LIVING, 

bond  to  resign,  221 
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LUNATIC, 

conir»yftnce  of  land  o(  tinder  lAnds  GUnns  Conaolid&tion  Aet|  560 

order  in  lunacy,  662 
lease  by,  858 

MACHINERT, 

conveyance  o(  588,  687,  690 
leaae  of;  764 

•team  power  for,  767 
power  to  leasee  to  remoye,  820^  828 

lessor  to  porcbase,  708,  820,  828 

MANOR, 

condition  on  aale  of,  284 

by  lord  of,  280 

waste  o(  267 
conveyance  of  copyholds  to  tenant  fi>r  lifs  of,  518 

mansion-house 

consent  to  sale  or  leaae  of,  821 

contract  for  aale  of,  by  tenant  for  life,  818,  n. 

oonveyance  of,  nndar  Settled  Land  Acta,  488,  n. 

MABRLAOE, 

clause  declaring  appointment  void  in  case  of  non-celebration  o(  76 

MARRIED  WOMAN.    See  also  Rvsoajstd. 

admowledgment  by,  mem<»»ndnm  of,  487,  n, 

agreement  by,  2,  n. 

appointmenta  by,  or  to  a.    See  Appointmbmt. 

bfoid  securing  annuity  to,  207 

oonyeyance  of  freeholds  belonging  to  separate  use  of;  488 

under  Married  Women's  Property  Act,  1882, 
400 

to  separate  use  of,  496 
covenanta  for  title  to  bind  separate  estate  of,  408,  493 
^iif^nt^iling  deed  of  freeholds  of,  634 
lease  to,  860 
revocation  and  new  appointment  by,  98 

MEDICAL  MAN, 

agreement  to  serve  as  assistant  to,  29 

MERGER, 

condition  of  sale  as  to,  303 

conveyance  to  effect,  616 

declaration  to  prevent,  of  a  charge  on  real  estate,  595 

of  life  estate,  608,  609 

term  limited  to  secure  a  jointure,  606 
surrender  of  mortgage  term  to  effect,  442,  n. 

MILL, 

leaae  of,  with  machinery,  764 
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MINES, 

agreement  for  lease  of  coal,  823 
clanaes  and  covenanta  in  leases  ot    See  Lsases. 
condition  of  sale  with  reservation  of,  276,  284 
conveyance  o(  575 

subject  to  existing  reservation  of,  562 
with  reservation  of,  556 
covenant  by  lessee  of  farm  to  preserve,  767 
description  of.    See  Pabcels. 

enfranchisement  of  copyholds  with  reservation  or  grant  of,  518 
lease  of  coal,  883 

deed  altering  covenants  in,  865 
iron  and  metallic,  829 
under  Settled  Land  Acts,  848,  n. 
reservation  of.    See  Rsservations. 

MINING  LEASE.    /S'ee  Lease  afu2  Minks. 

MISDESCEIPTION, 

condition  of  sale  as  to  (general),  231,  241 

(special),  288 

excluding  compensation  for,  281,  242 

on  sale  of  chief  rents,  803 
provision  as  to,  in  contract  for  sale,  325,  342 

MISSING  DEEDS, 

condition  of  sale  as  to,  278,  279,  302 
indemnity  in  respect  of,  662,  668 

MISSION  HALL, 

conveyance  of  land  for  site  of,  571 

MORTGAGE, 

condition  of  sale  as  to  old,  276 

without  joint  account  clause,  277 
on  sale  subject  to,  236,  n. 
conveyance  free  from,  440,  443,  445,  449 
keeping  alive,  446,  483 
subject  to,  480,  481 
covenant  by  purchaser  of  equity  of  redemption  to  pay  off,  421 
declaration  of  trust  of  money  secured  by  contributory,  611 

mortgage  debt,  611 
provision  that  part  of  purchase-money  shall  remain  on,  271,  342 
release  of  mortgage  debt,  in  conveyance  of  equity  of  redemption  to 
mortgagee,  482 

MORTGAGEE, 

condition  on  sale  by,  265 

as  to  sale  by  former,  266 
consent  to  sale  of  freehold  by,  of  life  estate,  623 
conveyance  by,  under  power  of  sale,  449 

of  life  interest,  454 
(short  form),  452 
by  representatives  of,  under  power  of  sale,  453,  476 
by  mortgagor  and,  440,  443,  446,  550 

when  mortgage  is  kept  alive,  446 
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MORTGAGEE— cofUifiMecL 

cofTonants  for  title  by,  408 
lease  by  mortgagee  and,  851,  862 

with  ooncumnoe  of,  760,  754 
provialon  aa  to  payment  of  rent  in  lease  granted  with  ooncnnence  of, 
766 
rendering  enquiries  unnecessary  by,  664 
release  of  equity  of  redemption  to,  488 
mortgage  debt  by,  483 
right  of  consolidation  by,  482 

MORTGAGOR.    See  oho  Mortoaoee. 

conveyance  by,  of  equity  of  redemption,  480,  481 

to  mortgagee,  483 
with  concurrence  of  mortgagee,  446,  481 
lease  by,  under  Conveyancing  Act,  1881... 863 

MORTMAIN.    See  Charity  Land. 

NAME, 

indemnity  to  co-plaintiff  against  using,  668 
of  vendors,  covenant  not  to  use,  689 
liberty  to  use,  834,  836 

NEW  TRUSTEES.    See  Appointment  of  New  Trustees. 

NEWSPAPER, 

agreement  appointing  an  editor  of  a,  27 
conditions  of  sale  of,  814 

NEXT  PRESENTATION, 
contract  for  sale  of,  888 
conveyance  of,  679 

NOTARY, 

verification  by,  606 

NOTICE, 

covenant  to  give,  of  assignment,  692 

death  or  change  of  abode,  597 
of  acknowledgment  for  production,  form  of,  299,  n. 
provisions  as  to  giving,  in  agreements,  49,  60,  52 

conveyances,  424 
lease,  704,  822 
to  concur  in  appointment  of  arbitrator,  164 
go  to  arbitration,  164 
umpire  to  act,  169 

OFFICES, 

agreement  for  letting,  710 
underlease  of^  to  partners,  726 

OPTION.    See  Prb-emftion. 

to  lessee  to  purchase  freehold,  703,  736 

lessor  to  purchase  improved  ground  rents,  736,  n. 
tenant  to  take  lease,  709 
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outgoings, 

condition  of  sale  as  to,  230,  285,  248,  279,  280 

OUTSTANDING  LEGAL  ESTATE, 
condition  of  sale  as  to,  276 
in  infant,  conveyance  of,  535 

PAINTING, 

covenant  by  lessee  as  to,  680,  681,  764 

PARCELS, 

declaration  as  to  identity  of,  606 
description  of  advowson,  382 
bond  debt,  385 
book  debts,  386 
brickaeld,  837,  889 
colliery,  794 
copyholds,  878 
drainage,  right  of,  384,  671 
factory,  rooms  in,  757 
farm,  379 
fixtures,  672 

freeholds  by  reference,  381 
freeholds  and  copyholds  intermixed,  381 
garden,  use  of,  673 
goodwill,  386 
house  (in  town),  378,  672 
newly  erected,  378 
referring  to  plan,  672 
indemnity,  benefit  of  covenant  of,  384 
lake,  379 
land  adjoining  river,  879 

and  builiUngs  with  dimensions  in  feet,  672 
and  houses,  377,  378 

connecting  old  and  modern  description,  881 
referring  to  plan,  672 
several  pieces  o^  378 
with  measurements,  379 
leaseholds  by  reference  to  lease,  381 

mining  lease,  381 
legacy  contingent,  696 

chaiged  on  real  estate,  595 
life  interest  in  personalty,  385,  456 

real  estate,  455 
light,  right  of,  384,  648,  678 
machinery,  882,  886,  533,  586,  751,  754 
manor,  379 

mansion-house  and  estate,  379 
mill,  754 
mines,  382,  576 
coal,  358 

metallic  and  iron,  829 
with  surface,  794 
without  surface,  382,  794 
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PARCELS— ooniiiMMel. 

descriptum  of  mortgage  debt,  448 

next  preeentation,  382 

offices,  672 

policy  of  essurance,  385 

rent-cheige,  881,  652,  n.,  553 

reetiictiTe  covenants,  benefit  of,  884 

reversion,  381 

reversionary  interest  in  personalty,  385,  595 

seipentine  rock,  836 

•hare  of  residne,  886 

•late  qnarry,  705 

•team  power,  nse  of,  757 

stock  in  trade,  336 

tithe  rent-charge,  583 

tithes,  882 

undivided  share  of  realty,  381 

reversion  of,  381 
way,  right  of,  383,  384,  673,  726 
wayleave,  824 
in  appointment  of  new  trustees,  116,  120,  121, 125 
disentailing  deed,  628,  n. 
recital  of  lease,  857,  n. 
schedule  and  plan,  379,  380,  672 
provision  against  errors  in  schedule,  385 

plan  not  to  enlarge  description,  850,  33l,  n. 

PARISH  CLERK, 

appointment  of,  97 

PARTNERS. 

agreement  with,  2,  n. 
conveyance  by,  585,  589 

to,  585 
covenants  by  or  with,  602,  603 
lease  by,  in  trust  for  firm,  854 

to,  854 
underlease  of  offices  to,  725 

PARTNERSHIP.    See  aUo  Partnbrs. 

bond  to  secure  observance  of  articles  of,  217 
condition  of  sale  as  to  property  belongiu^  to     68 
declaration  of  trust  of  lease  for,  854,  n. 
provision  for  ultimate,  34 

that  agent  shall  not  create,  19 

PARTY  WALL, 

agreement  as  to,  647 
condition  of  sale  as  to,  269,  291 

PEDIGREE, 

condition  of  sale,  as  to  proof  of,  267 
declaration  as  to,  607 

POLICY  OF  ASSURANCE, 
conditions  on  sale  of,  265 
coaveyance  of,  594 
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POLICY  OF  ASSJmANCE-^owtimed. 
conveyance  of,  by  mortgagees,  454 

on  appointment  of  new  trnatees,  111 
covenants  on  sale  of,  428 

to  enable  parchaser  to  effect,  423 

PORTIONS.    See  aUo  Tsrm. 

appointment  of  gnm  raisable  for,  89 

clanses  for  payment  of  money  into  Court  to  provide  for,  502,  n.  SOS,  n. 

release  of  term  to  secure,  505 

POSSESSION, 

condition  of  sale  as  to,  230,  233,  271 

power  to  lessor  to  resume,  of  part  of  land,  775 

provision  for,  before  completion  of  purchase,  271,  886,  345 

on  sale  to  railway  company,  330 
statutory  declaration  as  to,  606 

POST  OBIT, 

bond,  222 

POWER.    See  Attobnby,  Powkb  of  ;  Dtstrrss,  and  Re-extrt. 
Of  Sale, 
conveyance  under.    See  Mobtoaoee. 

by  trustees,  500 

PRE-EMPTION,   RIGHT  OF.    See  also  Omo^, 
agreement  to  release,  381 
conveyance  to  trustee  purchasing  under,  498 
reservation  of,  in  agreement  with  railway  company,  62 
on  sale,  881,  847 

to  lessor  in  case  of  assignment,  692 
PREMIUM, 

-    lease  in  consideration  of,  741,  743 
on  life  policy,  covenant  to  pay,  428 

PRODUCTION  OF  DEEDS, 

conditions  of  sale  as  to,  278,  279,  299—801,  342 

insufficiency  of  covenants  for,  278,  299 
Court  Rolls,  production  not  to  be  required,  provision,  521 
express  covenants  for,  413,  599 

addition  to,  419 
by  trustees  or  mortgagees,  417 
indemnity  against  liability  under  covenant  to  produce,  599 
statutory  acknowledgment  for,  418 

by  separate  deed,  597,  598 

trustees  or  mortgagees,  418,  598 
on  behalf  of  infant,  475 
form  of  indorsed  notice  of,  299,  n. 
substituted  covenant  for,  600 

PROFESSIONAL  TRUSTEE, 
power  for,  to  charge,  108 

PROFITS, 

agreement  giving  share  of,  to  workpeople,  58 
net,  provision  as  to  what  are,  22 
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PROTECTOR, 

consent  of,  to  disentailing  deed,  637 
diBentailing  annrance  with  eonient  of,  629,  680 

PROVISIONAL  TRUSTEE, 
conveyance  to»  139 
reHM>nveyanoe  by,  141 

PUBUC  HEALTH   ACT,  1875 

reference  to  arbitration  ander,  166 

PUBLIC  HOUSE, 

agreement  for  lease  of,  741 

condition  of  sale  as  to  valuation  of,  249,  250 

coyenants  in  connection  with.    See  Lease. 

lease  of,  743,  750 

licence  to  lessee  to  keep,  874 

licences,  covenants  in  respect  of,  746,  748,  752 

proviso  in  case  renewal  of,  should  be  refused,  749,  n. 

PURCHASE  MONEY.    Su  also  Recitals,  Introditctoby. 
sgreement  extending  time  for  payment  of,  339 
apportionment  of.    See  Apportionment. 
covenant  to  pay  by  instalments,  534 
direction  to  pay,  to  solicitor,  376,  n.,  620 

under  Settled  Land  Acts,  620,  622 
interest  on.    See  Interest. 
provision  for  giving  security  for,  246 

increased,  if  consols  rise  before  completion,  340 
leaving  part  of,  on  mortgage,  271,  342 
payment  of,  by  instalments,  272,  338 

secured  by  mortgage,  343 
into  Court  to  provide  for  portions,  503,  n. 
securing,  by  bond,  338 

QUANTITY, 

condition  of  sale  as  to,  282 

QUARRY, 

agreement  for  letting,  840 
working,  67 
lease  of  serpentine  rock,  835 

slate,  831 
liberty  to,  796 
reservation  of  concurrent  right  to  work,  891 

QUIET  ENJOYMENT, 

covenant  for,  in  lease,  695,  753,  756 

mining  lease,  817 

RAILWAY  COMPANY, 

agreement  for  sale  of  land  to,  326 

withdrawal  of  opposition  to  Bill  of,  60,  66 
condition  on  sale  by,  256 

of  land  purchased  from,  255 
conveyance  of  Buperfluous  land  by,  558 
to,  by  life  tenant,  553 
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BATES, 

covenant  to  pay  in  lease,  679,  694 

mining  lease,  805 

RECEIPT.    See  also  Consideration. 

condition  of  sale  as  to  non-signature  of,  266 

receipt  evidence  of  performance  of  covenants, 
243,  259 
form  of  indorsed,  428,  616 
provision  as  to,  for  rent-charge  substituted  as  a  mortgage  security,  551 

RECEIVER, 

joining  in  lease,  750 

RECITALS.    See  also  Recitals,  Introductort. 

evidence,  conditions  of  sale  making,  286,  278 
of  Act  of  Parliament,  private,  862 
action  pending,  668 

administration,  536 
administration  of  estate,  124 

letters  of,  granted,  367 
admittance  to  copyholds,  116,  851 
advancement  to  child,  75,  n.,  80,  112 
agreements  (various).    See  Recitals,  Introduotort. 
alteration  of  parcels,  869 
appointment  of  executor,  867 

new  trustees,  118,  361,  478 
share  in  trust  funds,  113 

trustees  by  Court  under  Settled  Land  Acts,  189,  856 
apprenticeship,  148 

appropriation  of  portions  of  trust  estate,  128 
approval  of  draft  conveyance  by  master,  561 

judge,  869 
assignment  of  leaseholds,  858 

at  apportioned  rent,  859 
assurance,  general,  851 
award  of  enfranchisement,  861 

inclosure  commissioners,  861 
bankruptcy,  867,  868 
bargain  and  sale,  851 
Bill  in  parliament,  61,  66 
bond,  360 

building  estate  having  been  laid  out,  541 
bxdlding  society,  incorporation  of,  521 

vacation  of  mortgage  to,  522 
certificate  of  result  of  sale,  536 
chief  clerk's  certificate,  869 
codicil,  860 
conveyance  of  freeholds,  849,  850 

in  trust  for  sale,  857 

purchased  under  power  in  settlement,  857 
copyholds,  conditional  surrender  of,  852 
covenant  to  surrender,  351 
in  settlement,  title  to,  864,  472 
dealing  with  settled  estate,  119,  n. 
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RECITALS— «ofi/t»u«(i. 

of  death  of  intestate,  57,  867,  458 
testator,  365 
decree  in  Chancetr,  869 
deed  acknowledged  or  enrolled,  859 
deed  of  even  date,  861,  597 

poll,  860 
deeds,  loss  of,  662 
derolntion  of  title  to  lease,  859 

BOTeral  leases,  359 
mortgage,  355 
encroachments,  51 
family  arrangement,  507 
family,  state  of,  57,  82,  90, 118,  867 
fine,  350 

fond  in  Court,  596 
further  chaige,  354 
incorporation  of  building  society,  521 
insolvency,  868 
intestacy,  57,  867 

as  to  mortgage  estates,  453 
judgment,  869 
lease,  357,  435,  443 
mining,  858 
lease  and  release,  850 

and  appointment,  85 
assignment,  851 
leases,  agreement  for  building,  584 
custom  to  renew,  528 
referring  to  schedule,  358 
liquidation  by  arrangement,  868 
lunacy,  131 
marriage,  867 

intended,  75 
mining  lease,  358 
mortgage  in  fee,  851,  440 
lOf  copyholds,  852 

freeholds,  copyholds,  and  leaseholds,  858 
leaseholds,  352,  443 
life  interest  and  policies,  454 
personalty,  354 
statutory,  854 
order  appointing  persons  to  sell  lands  of  infant  under  Settled  Land 

Acts,  474 
trustees  under  Settled  Land  Acts,  189,  856 
authorising  sale,  872,  586,  564 
in  lunacy,  confirming  conditional  contract,  561 
of  charity  commissioners,  564 
on  petition  or  summons,  369 
parcels,  alteration  o^  869 
plans  haying  been  agreed  upon,  47 
probate,  866 

in  Scotland  and  confirmation  in  England,  866 
probate,  renunciation  of,  129 
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BX/OTTAlA—eafUinued. 
of  TBCovery,  350 

rent-chaige,  creation  of,  657 
sales  of  trust  estate,  119,  n. 
sehednle,  575 
seisin  as  co-heirs,  864 

joint  tenants  or  tenants  in  common,  864 
tenant  for  life  with  remainder  over,  868,  864,  472 
in  fee,  subject  to  mortgages,  750 

right  of  wife,  862 
of  advowson,  579 
copyholds,  362 
freeholds,  362 

and  copyholds  intermixed,  862 
under  settlement  and  other  instruments,  364 
of  married  woman,  862 
testator,  360 
subject  to  incumbrances,  363 

by  reference  to  schedule,  363 
settled  estate,  dealings  with,  119,  n. 
settlement,  effect  of,  364,  472 

of  personalty,  71,  112 
real  estate,  95,  355 
or  will  in  conveyance  under  Settled  Land  Act,  356,  467, 

471,  473 
to  uses  thereof,  857 
state  of  family,  57,  82,  90,  118,  367 

trust  funds  or  property,  72,  109,  116,  124,  182 
statutory  mortgage,  354 

release,  351 
stop  order,  596,  n. 
succession  duty,  payment  of,  510 
surrender  of  copyholds,  116,  851 
title,  acceptance  of,  661 

investigation  of,  dispensed  with,  660,  n. 
of  tenants  in  common,  512 
to  minerals,  575 

policy  of  assurance,  865 
reversionary  legacy,  364,  596 
stock,  864 

trade  plant,  865,  585 
See  above  seisin, 
tiansfer  of  mortgage,  854,  855 

statutory,  355 

and  mortgage  combined,  355 
trust  funds,  stote  of,  72,  109,  116,  124,  132 
uses  to  bar  dower,  conveyance  to,  350 
will,  82,  91,  92,  128 

general  devise  by,  359 
intended,  57 
settlement  by,  472 
specific  devise  by,  360 

subject  to  annuities^  860 
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RECITALS— eon^iNMd. 

of  winding  up,  Tolnntaiy,  868 

to  be  continoed  under  supermian  of  Couit 
868 
winding  up,  compulsory,  369 
supplemental,  that  deed  is,  865 


RECITALS,  INTRODUCTORY.    &5c  afao  Rbcitals. 
Agreement  aa  to  fonn  of  conycyance,  878 

production  of  deeds,  874 
restrictive  covenants,  588 
for  apportionment  of  purchase  money  for  stamp  duty,  874, 

590 
rent,  872,  586 
declaration  of  trust,  610 
enfranchisement,  519 
exchange,  648,  649 
purchase  money  to  be  paid  by  instalments,  872,  581 

in  diachaige  of  mortgage,  878, 
441 
part  of,  to  remain  on  mortgage,  372 
under  Settled  Land  Act,  478 

Married  Woman's  Property  Act,  1882, 
497 
for  sale  at  a  valuation  price,  499 

by  committee  of  lunatic,  561 

Ecclesiastical  Commissioners,  583 
mortgagee  under  power,  871 
tenants  for  life,  871,  467,  478 
tenants  in  common,  871,  518 
trustees,  870,  371 
for  a  rent-charge,  870,  n.,  544 
of  advowson,  579 
business,  586,  590 
equity  of  redemption,  488 
freeholds  or  copyholds,  870 
glebe,  581 
leasehold!,  870,  485 

in  lots,  527,  529 
life  estote,  455,  508 
reversion  in  fee,  509 
contingent  reversion  in  personalty,  596 
subject  to  approval  of  Court,  371 
to  trustees,  870,  871,  558 

at  request  of  tenants  for  life,  495 
under  £lementary  Education  Act,  560 

Lands  Clauses  Consolidation  Act,  555 
Settled  Land  Acts,  871,  467,  478 

of     in&nts'     property, 
474 
mansion-house,  468,  n. 
undivided  moiety,  547 
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RECITALS,  INTRODUCTORY— confinw«i. 
agreement  under  statutory  authority,  871 

for  substituted  covenant  for  production,  600 
that  infant  shall  convey  when  of  age,  511,  n. 
mortgage  is  to  be  kept  on  foot,  447,  488 
to  concur,  878,  441 

by  executors  and  trustees,  478 
of,  auction  sale  by,  870,  621,  686 
conditional  contract,  560 

order  confirming,  561 
land  being  required  by  railway  company,  554 
payment  into  Court,  468,  n.,  586,  562 

direction  for,  586 
of  mortgage  to  building  society,  522 
stock  mortgage,  873 
purchase  being  for  benefit  of  trust  estate,  878 
refusal  by  trustee  to  act,  625 
state  of  mortgage  debt,  878,  448 
sub-contract  for  sale,  872 
substituted  provision  to  secure  jointure  on  purchase-money,  504 

mortgage  debt  on  a  rent-charge,  550 
valuation  for  purposes  of  pre-emption,  499 
of  timber,  872 

RECTOR, 

conveyance  of  glebe  land  by,  580 

lease  under  Ecclesiastical  Leasing  Acts  by,  858 

REDDENDUM, 

additional  rent  for  improvements  by  lessor,  768 

use  of  steam  power,  757 
fixed  rent,  676 

payable  clear  of  all  deductions,  763 

in  advance,  677 
some  already  having  been  paid,  677,  n. 
in  mining  lease,  dead  rent,  800,  825 

average  clause,  805 

to  cease  in  case  of  accidents  or  strikes,  804 
in  kind,  808 

royalty,  according  to  market  price,  801 
by  acre,  802 

to  be  measured,  how,  804 
by  ton,  801,  825 

excluded  as  to  certain  coal,  808,  825 
for  different  seams,  801 

sizes  of  coal,  801 
spoil  bank  rent,  802 
surface  rent,  801,  825 

to  be  in  addition  to  compensation,  804, 
825 
wayleave  rent,  802,  825 
insurance  rent,  678 
moneys  due  for  beer  as  rent,  744,  n. 
penal  rent,  for  breach  of  covenant,  678 

K.B. — VOL.   I.  8   O 
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REDDENDUM-^on^niMd. 

penal  rent,  for  improper  cultivation,  762 

improvenientB  not  notified,  762 

meadow  land  broken  np,  762 

removing  manure,  763 

selling  liquors  not  supplied  by  lesiora,  748 
peppercorn  rent,  677 
proportionate  rent  on  determination,  678 
separate  rent  for  different  properties,  755 

each  bouse  in  lease  of  several  houses,  678 
varying  rent,  677 

RE-ENTRY, 

condition  as  to  title  under,  268 
defeazance  extending  condition  of,  874 
indemnity  by  grant  of  power  of,  659 

power  of,  in  asidgnment  of  leaseholds  at  apportioned  rent,  525 
lease,  698 

mining,  818,  828 

of  several  houses  at  separate  rents,  700 
to  secure  rent-charge,  425,  545,  n.,  549 

REFERENCE.    Su  Abbitbatiok. 

REaiSTRATION, 

condition  of  sale  as  to,  237 

RELEASE.    See  also  Surrender,  and  Moktoaoeb. 
conveyance  by,  137,  498 
from  jointure,  505 
of  breach  of  covenant  in  lease,  859 

life  interest.  76 

power  to  revoke  appointment,  87 

reversion  in  fee  of  freeholds,  509 
to  lessee  from  liability  on  covenants  in  lease,  438,  n. 

retiring  trustee,  ISO 

vendor  from  liability  under  covenant  to  produce  deeds,  601 

RENEWAL, 

covenant  for,  in  lease  of  copyholds,  739 

mining  lease,  818 
underlease,  696 

RENT, 

agreement  for  apportionment  of,  52 

purchase  of  improved  ground,  868 
bond  to  secure  payment  of,  212 

conditions  of  sale  as  to  chief  rents.    See  Conditions  of  Sale. 
conveyance  of  leaseholds  at  apportioned,  524,  527 
covenant  to  indemnify  trustees  purchasing  leaseholds  against,  420^  n. 
pay  in  lease.    See  Lbasb. 

on  purchaAe  of  leaseholds,  419,  420 
indemnity  to  tenant  paying,  where  title  in  dispute,  663 
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reservation  of.    See  Reodendvm. 

moneys  due  for  beer  as,  744,  n. 
to  be  suspended  in  case  of  accident  in  mine,  804 

fire,  700 

strike  of  miners,  804 

BENT-CHARGE.    See  also  Tithe  Rent-oharoe. 
agreement  for  apportionment  of,  54 

sale  in  consideration  of^  822 
conditions  of  sale,  as  to  merger  of,  808 

redemption  of,  804 
OD  sale  of,  801>-304 

land  for,  804—806 

optional  to  purchaser,  812 
subject  to,  236,  n.,  807—812 
conveyance  in  consideration  of,  548,  546,  554,  n. 

substituted  as  security  for  a  mortgage, 
550 
of,  551 

subject  to  prior,  548,  551 
coyenant  to  indemnify  against,  422,  549 

pay,  422,  545»  548 
description  of,  552,  n. 

in  schedule,  558 
grant  of,  by  way  of  indemnity,  658 
indemnity  against,  657,  659 
power  of  re-entry  to  secure,  425,  545,  n.,  550 

retention,  and  distress,  and  entry  to  secure,  549 
to  compel  redemption  of^  546 
redeem,  545 
provision  for  securing,  in  a^preement  for  sale,  822 

grant  o^  658 
substituting,  as  a  security,  551 
reservation  of  two  ranking  pari  passu,  548 

REPAIR, 

covenant  to,  by  lessee,  681,  682,  745,  755,  764,  784 

in  mining  lease,  809 
deliver  up  in,  684 
by  lessor  to,  694,  771 
power  to  lessor  to,  685,  768,  809 

REQUISITIONS, 

conditions  of  sale  as  to  delivery  of,  281,  289,  312 

RESCIND, 

contract,  power  to,  240,  826,  845 

RESERVATIONS, 

conditions  of  sale  as  to,  269,  276,  283,  284 
conveyance  subject  to,  556,  562 
of  coal  for  support,  798 
commonable  rights,  520 

3  0  2 
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RESSBYATIONS-HxmlmiKMi. 

of  excepted  minenU,  7M 

nuneti  886—390 

in  leu^  676,  761,  798 

on  enfranchisement  of  oopyholdB,  620 

rent    8m  Rbddsnduil 

rent-ohArges,  648.    8m  Rent-Chabob. 

right  of  drainage,  674 

pre-emption.     See  Prb-bxftion. 

waj  in  agreement  for  exchange^  642 

conveyance,  890,  470,  n.,  680 

lease,  676,  824 

to  enter  and  inspect,  800 

get  stone  or  grayel,  799 

lights,  348,  648 

quarry,  391 

rebuild  or  alter  adjacent  boildings,  848,  676 

resume  land,  788,  826 

take  water,  390 

use  tramways,  799 

of  sporting  rights,  620 

in  lease,  761,  762,  788 

timber  (in  lease),  676,  760,  761,  799 

RESTRAINT  OF  TRADE.    Su  aiao  Tradb. 
agreement  in,  by  commission  agent,  87 

medical  assistant,  30 
on  sale  of  goodwill,  833 
bond  to  secure  observance  of  agreement  in,  219 
covenant  in,  688 

RESTRICTIVE  COVENANTS.    See  also  Rbstbaint  of  Trade. 
by  lessee,  as  to  building,  688 

fences,  767 

insurance,  423,  687 

trade,  689,  690 

underwood,  766 

user  of  premises,  689,  690,  691,  747 

See  aUo  LxssKs's  Coysnants  under  Lease. 
commencement  of,  424 

conveyance  of  benefit  of,  384,  638,  n.,  639,  n. 
subject  to,  588.    See  Habendum. 
deed  to  secure  performance  of,  between  vendor  and  purchasers,  641 
indemnity  sgainst  breach  of,  422 
in  exchange,  660 

provision  as  to,  in  agreement  for  exchange,  643 
purchaser  to  endorse  notice  of  on  deeda,  424 
See  €tlw  restrictive  stipulations  ujider  Conditions  of  Sale. 

RETIREMENT     OF    TRUSTEE.      See   aleo   Appointment    of    New 
Trustees. 
dedaration  vesting  property  on,  137 
deed  affecting  without  new  appointment,  187 


\ 
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EEVEBSION, 

condition  of  sale  of,  264 
oonveyance  of,  608 

by  Ecclesiastical  Cominissioners,  582 

of  a  legacy,  596 

on  appointment  of  new  trustees,  111 

to  tenant  for  life,  509 
nominal,  declaration  vesting  in  purchaser,  451,  n. 
power  to  lessee  to  purchase,  703 

REVOCATION, 

couyeyance  by,  and  appointment,  500 
of  appointment  of  leaseholds,  93 
power  of  attorney,  203 
submission  to  arbitiation,  163 
power  o(  84,  92 
release  of  power  of,  87 

ROADS, 

agreement  for  exchange  to  improve,  646 
conditions  of  sale  as  to»  257,  258,  293—295 
conveyance  including  moiety  of,  539,  n. 

sulject  to  contribution  for  maintenance  of,  539 
covenants  as  to^  by  lessee,  688 

purchaser,  298—295,  424 

SCHEDULE, 

forms  of;  126,  138,  543,  558,  834 

SCHOOL, 

conveyance  for,  560 

SCHOOL  BOARD, 

conveyance  to,  559 

reference  to  arbitiation  by,  165 

SEPARATE  USE.    See  Marrixd  Woman. 

SERVICE.    See  Aobxkmekt. 

SETTLED  ESTATES  ACT,  1877 

contract  for  sale  subject  to  approval  of  Court  under,  824 
lease  under,  849 

SETTLED  LAND  ACTS,  1882  to  1890, 

agreement  for  enfinmchisement  under,  341 
exchange  under,  641 
sale  under,  316,  n.,  826 
appointment  of  trustees  for  purpose  of,  138 
condition  of  sale,  on  sale  under,  239 

consent  under,  to  execution  of  express  powers  by  trustees,  622 

sale  of  mansion-house,  621 
tenant  for  life  cutting  timber,  621 
conveyance  of  copyholds  under,  472 

to  tenant  for  life  to  merge,  516 
freeholds  umder,  467 

belonging  absolutely  to  an  infant,  474 

for  building  in  consideration  of  rent-charge^  546 
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SETTLED  LAND  ACTS-numtinued. 

conveyance  of  leaseholds  under,  470 
mansion-house,  468,  n. 
to  uses  of  strict  settlement  under,  476 
direction  under.    See  Di&ectiok. 
enfranchisement  under,  518 
exchange  under,  649 
grant  of  easements  under,  472,  519,  649 
lease  by  husband  and  wife  under,  849 

tenant  for  life  under,  846,  848,  n. 
trustees  on  behalf  of  infant  under,  851 
proviso  limiting  covenants  for  title  on  conveyance  under,  411 

SETTLEMENT, 

appointment   of    new    trustees   of.      See    Afpointmsnt    of  Nbw 

Tbustbbs. 
condition  of  sale  as  to  abstract  of,  256 
conveyance  of  copyholds  to  merge  tenure  in  manor  in,  516 
freeholds  upon  trusts  of,  493 

and  copyholds  to  uses  of,  476 
•urrender  of  lease,  where  reversion  in,  868 

SHIP, 

contnct  for  building,  12 

SHOP, 

oonditionsof,  sale  of,  229 

SOLICITOR, 

artidee  of  clerkship  to,  146 

direction  to  pay  purchase-money  to,  376,  n.,  621 

power  to  trustee,  to  charge,  108 

SPORTING  RIOHTS. 
lease  of,  791 

reservation  of  in  deed  of  enfranchisement  of  copyholds,  590 
in  lease,  761,  762,  783 

STAMP  DUTY, 

apportionment  of  purchase-money  for.    See  Appobtionxekt. 

STAMPS, 

condition  of  sale  as  to,  237 

STOP  ORDER, 

power  to  obtain,  on  assignment  of  fund  in  Court,  597 

STRIKE, 

extension  of  time  for  executing  work  in  case  of,  16 
suspension  of  rent  in  case  of,  804 

SUCCESSION  DUTy.    See  Death  Duties. 

SUPERFLUOUS  LAND, 

oonveyaaee  of,  by  railway  company,  558 
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SURETY, 

bond  by,  216,  217 

principal  and  surety,  209,  212,  214,  216,  218 
See  also  Bond. 
joining  in  lease  to  guarantee  rent,  857 
provision,  giving  time,  not  to  release,  210,  215 

limiting  liability  of,  to  fixed  amount,  215 

SURRENDER, 

covenant  to,  copyholds,  117,  121,  483 
of  copyholds,  434,  682 
lease,  865 

and  abatement  of  rent,  867 
by  leasee  and  his  mortgagees,  869 
to  mortgagee,  867 

where  reversion  settled  and  mortgaged,  868 
with  view  to  new  lease  of  port  of  land,  869 
life  interest,  76,  508 
renewable  lease,  865 
term,  442,  n.,  444,  505 
provision  for,  of  lease  of  mines  when  ezbaosted,  820 
And  see  Goftholds,  Rblbase. 

TENANCIES, 

condition  of  sale  as  to,  230,  235,  269 

TENANT  FOR  LIFE    See  also  Settled  Lani)  Acrn  and  DiBxariOif. 
agreement  for  sale  to,  317,  n. 

withdrawal  of  opposition  to  bill  in  Parliament  by,  60,  66 
appointment  of  arbitrator  by  trustees  and,  166 

new  trustees  by,  108,  119 
assignment  to,  of  legacy  charged  on  settled  land  to  keep  chaige  alive, 

594 
conveyance  of  freeholds  by  remainderman  and  equitable,  510 

by  tenant  in  tail  and,  as  part  of  family  arrange- 
ment, 506 
life  estate  by,  508 
next  presentation  by,  579 
to  tenant  for  life,  509,  516,  594 
under  Lands  Clauses  Acts  by,  553 
covenants  for  title  by,  404,  n.,  408,  510,  n. 

proviso  limiting,  411 
joining  in  conveyance  to  consent  to  purchase  or  sale,  493,  496 
licence  by,  874,  876 
under  Settled  Land  Acts.    See  Settled  Land  Acts. 

TENANTS  IN  COMMON, 

conveyance  by,  511,  517,  546 

to  co-tenant,  517 
of  freeholds  to,  446 
leaseholds  to,  521 
covenant  against  incumbrances  with,  406,  n. 
covenants  by,  602,  603 

for  title  by,  404,  407,  513 

proviso  limiting,  411,  514,  n. 
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TENANTS  IK  COMMON— r<m/mii^ 
1mm  by,  842 
to,  843 
TERM, 

appointment  of  new  trnsteM  of,  119,  122 
Mogmnent  of,  on  appointment  of  new  trastees,  121 
condition  of  Mle  as  to  enlaigement  of,  266 

Mtisfied,  257 
rarrender  of  jointure,  605 

mortgage,  442,  n.,  444 
TESTIMONIUM, 

in  agreement,  executed  by  company,  17 

parties  and  at  timM  mentioned  in  Schednle, 
60 
in  deed.    See  DxiDe. 

IMBEB. 

condition  m  to  Talnatlon  ot^  248 
oorenant  of  leesM  to  preMrve,  766 
rMital  as  to,  yalnation  of,  372 
reMTvation  of,  in  leaM,  675,  760,  761,  799 

TIME, 

giving  time  not  to  releaM  surety,  provision,  210,  215 
to  be  CMence  of  contract,  346 

TITHE  BENT-GHABOE, 
conveyance  of,  582 
conditions  of  sale  as  to,  279,  304 

TITLE, 

conditions  of  sale  as  to.    See  Cokditionb  of  Salb. 
covenants  for.    See  Covenants  for  Title. 
indemnity  in  respect  of  defective,  660 

TITLE  DEEDS.    iSSse  Deeds. 

production  of.    Su  Production  of  Deeds. 

TRADE, 

covenants  not  to  um  premises  for  purposes  of,  291,  292,  293,  689 
restraint  of.    8u  Restraint  of  Trade. 

TRADE-MARE* 

agreement  by  vendors  to  allow  use  of  their  names  in  proceedings  for 
infringement  of,  334 
for  sale  of,  332,  335 
conveyance  of  business  when  trade  marks  sold,  589 

TRAVELLER  (COMMERCIAL), 
agreement  to  serve  as,  32 

TRUST, 

condition  of  sale  as  to  non-disclosure  of,  256 
conveyance  of  estates  held  upon,  116,  125 
declaration  of.    See  Declaration  of  Trust. 
disclaimer  of,  134,  624,  625 
estate,  declaration  vesting,  107,  122,  132,  137 
power  of  attorney  to  manage  property  held  on,  182 
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TRUST  DEEDS,  666,  671 

provisioiis  in  non-sectarian  charitable  trust  deed,  67%  n. 

TRUST  FOR  SALE, 

conveyance  under,  438,  496 

Settled  Land  Acts  when  settlement  by  way  of,  470 

TRUSTEE, 

agreement  Testing  patronage  of  Church  in,  570 
appointment  of  new.    See  Appointment  of  New  Trctstxes. 
condition  of  sale  as  to  covenants  for  title  by,  238 
consent  to  exercise  of  powers  by.    See  Consent. 
conveyance  on  sale  by,  438,  498,  496,  600,  616 

to,  498.    See  also  CONVEYANCE  ON  Sale, 
covenant  to  surrender  copyholds  by,  117,  121 
covenants  for  title  by,  408 

proviso  restricting  liability  under,  844,  n. 
direction  to.    See  Dibection. 
discharge  of,  187 
disclaimer  by,  134,  624,  626 
for  creditors,  conveyance  on  sale  by,  621 
in  bankruptcy,  conveyance  on  sale  by,  484 
indemnity  to.    See  Indsmnitt. 
lease  by,  844,  845,  861,  866 
agreement  for,  866 
to,  866 
production  of  deeds,  express  covenant  for,  by,  417 

statutory  acknowledgment  for,  by,  418,  476,  698 
provisional    See  Pboyisional  Tbusteb. 
solicitor,  power  to  charge,  108 

UMPIRE, 

appointment  of,  by  arbitrators,  168 
award  by,  176,  177 
notice  to,  to  act,  169 

power  for,  to  act  on  evidence  given  before  arbitrator,  160 
to  sit  with  arbitrators,  &c.,  160 
UNDERLEASE, 

agreement  for,  716 

conditions  of  sale,  in  sale  of,  269 

as  to  irregularities  in,  263 
purchaser  taking,  260 
covenant  by  lessee  not  to,  691,  769,  827 

underlessee  to  perform  covenants  in  head  lease,  693 
grant  of,  to  effect  sale  without  licence  of  lessor,  630 
of  house,  724 
leaseholds  sold  in  lots,  629 
offices,  726 
to  a  limited  co.  of  mining  property,  630 
co-partners,  726 

UNDERTAKING  AS  TO  MUNIMENTS.    See  Pboduotion  of  Deeds. 

UNDERWOOD, 

conditions  on  sale  as  to,  246,  268 
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UNDIVIDED  8HABE8, 
coBTeyuice  of;  Gil 


USES. 

conrejuice  to,  476,  488 

lubendnm  to,  SBG.     See  Kksifrovti. 

VALUATION.    &«TuiBBit. 

couditioii  for,  uf  cropi,  249 

fixturet,  22»,  249 
pnblk-hoQw,  2S0 

VEKIFICATION, 

b7  notuy  ptiMie,  606 

of  tbatrtct,  conditum  of  nle,  u  to,  2S7,  27 1 

VESTINU.     Stt  DBCi.UATiO!r,  VBwmo. 

!■  of  Church  by  agreement,  670 


WATER, 

pnrilyiDg,  lenee'a  coveiunt  u  to,  811 

reservKtioii  of  right  to,  390 

oaer  of,  iMsee's  coTenuit  u  to,  811 

WAY,  RIGHT  OF, 

mgreeraent  for  exchange  in  considention  of,  S41 


daacriptioa  of,  38S,  S84 

in  leise,  673,  726 
gnnt  of;  G77,  580 

nndar  Settled  Lejid  Acta,  472 

of.    Set  Bbbeb' 


WIFK    jSm  Habsibd  Woman. 

WILL, 

runil;  affvaaeoi  to  give  effect  to  intended,  { 

W0EK3, 

■gnement  to  execnte,  2,  10 


^ 
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ABSTRACT, 

complete,  what  is,  239 
cost  of;  who  bears,  226,  227 
delivery  of,  289 

ACCIDENT, 

inability  to  perform  agreement  through,  29 

ACKNOWLEDGMENT, 

for  production  of  muniments.    See  Pboduotion  op  Deeds 
of  deeds  by  married  woman.    See  Married  Woman. 
rent  payable  by  way  of,  46 

ADMITTANCE,  188,  438,  516 

ADVANCEMENT, 

mode  of  making,  to  child,  74,  619 
providing  for  in  appointment,  83 

ADVOWSON, 

sale  of,  579 

AGREEMENT, 

accident,  &c.,  preventing  performance  of,  29 
assignment  of  monies  due  under,  8 
as  to  apportionment  of  rent,  52 

rent-charge,  54 
encroachments,  51 
expectancies,  57 
light,  46 
by  company,  12 
firm,  2 

married  woman.    See  Married  Woman. 
devolution  of  benefit  of,  2 
for  building.    See  Building. 
lease.    See  Lease. 
sale.    See  Contracts  for  Sale. 
in  restraint  of  trade,  30,  585 
joint  and  several,  frame  of,  2 
partnership,  when  created  by,  19,  21 
preventing  acquisition  of  easement,  46,  49 

Statutes  of  Limitation  running,  858 
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AGBEEMENT-HmUifitMd. 
■Umpon,  1 
sapplemental,  2 
with  infant,  80 

medical  man,  SO 
withdrawing  opposition  to  bill,  60,  66 

AGRICULTUBAL  HOLDINGS  ACT,  828,  760,  770,  771,  781 
application  to  tenancies  for  one  year  certain,  as  to,  760 
compeneation  nnder,  772,  778,  776 

charge  for  monies  paid  as,  778 
methods  of  indnding,  778 

ALL  ESTATE  CLAUSE,  891,  481,  488,  469,  529,  674 

ALLOTMENT, 
title  to,  254 

ANNUITY, 

apportionment  of,  208 

sale  for  share  of  profits  by  way  of,  884 

to  husband  and  wife  or  surviyor,  208 

ANTICIPATION,  RESTRAINT  ON, 

how  affected  by  Married  Women's  Property  Act,  1882,  490 

income  sntrject  to,  payment  of,  to  attorney,  179 

liability  of  trustee  for  payment  of  capital  monies  to  manied  woman 

where  a,  664 
removal  of,  as  to,  501,  664 

APPOINTMENT, 

attestation  of,  78,  87,  109 

conveyance  by,  481 

and  grant,  482 

general  devise,  whether  it  will  operate  as,  92,  681 

hotchpot  clause  in,  76 

on  maniage,  conditional,  76 

by  separate  deed,  77 

on  a  bargain,  77 

reference  to  all  powers  in,  72 

stamp  on,  70 

under  special  powers,  law  as  to,  69 

annexing  conditions  to,  70 

charging  interest  till  payment  of  principal,  90 

delegation  of  power  of,  70,  84 

determinable  life  interest  under,  70,  91 

excessive  as  to  olject,  69 

exclusive,  69 

frame  of^  settling  share,  86 

fraud  on  power,  70 

maintenance  and  advancement  clauses  in,  88 

perpetuities,  rule  against,  69 

revocable,  84 

to  younger  children,  88 
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APPOINTMENT  OF  NEW  TRUSTEES, 
attestation  and  execution  of,  108,  109 
by  representatiTes  of  deceased  trustee,  101 

retiring  or  refusing  trustee,  101,  125,  129,  184 
special  executors  of  trust  estates,  101 
supplemental  deed,  118,  120,  123, 131 
concurrent  powers,  100 
conveyance  of  trust  estate  on,  116,  126,  128 

as  to  copyholds,  124,  132 
property  abroad,  139 
by  way  of  release,  137 
where  continuing  trustee,  110 
costs  o(  106 

covenant  against  incumbrances  in,  110 
declaration  avoiding  executors'  assent  to  bequest  on,  123 

of  trust  in,  107 
deed  desirable  on,  115 
for  purpose  of  Settled  Land  Acts,  103,  138 
increase  or  reduction  in  number,  99,  102,  125,  130 
of  estate  settled  by  reference  to  uses  of  another  estate,  120 
land  in  trust  for  religious,  &c.,  purposes,  106 
property  abroad,  189 
separate  set  for  part  of  property,  103 
on  exercising  special  powers,  as  to,  70 
power  of,  effect  of  action  for  administration  on,  102 

alienation  on,  102 
release  to  outgoing  trustee,  129 
stamp  on,  106 
statutory  provisions  as  to,  99 

effect  on  previous  instruments,  99,  100,  125 
vesting  trust  estate  by  declaration,  103,  104,  105,  122, 123,  132 

order  of  court,  101,  104,  105,  132 
where  donee  of  power  doubtful,  136 

lunatic,  101 
where  number  of  trustees  reduced,  130 
where  trustee  absent  abroad^  101 
bankrupt,  100 
disclaiming,  100 
infant,  100 

lunatic,  100,  105  » 

of  will  predeceases  testator,  100 
who  should  be  appointed,  102 


APPORTIONMENT.    See  also  Rent,  Rent-Ohaboe. 
of  annuity,  208 
conditions  in  lease,  58 
purchase-money,  between  several  vendors,  876,  440 

for  stamp  duty,  336,  374,  485,  581,  586,  590 
tithe,  280 

APPRAISEMENT, 

by  valuers,  not  an  arbitration,  152 
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APPKENTICESHIP, 

law  aa  to,  deeds  of,  142,  143,  145,  146 
stamp  on  deeds  of,  14S 

APPROPRUTION, 
of  payments,  40 

ARBITRATION.    See  also  Appbaisement,  Award,  and  Fixtvkbs. 
appointment  of  nmpire,  168 

as  to  compensation  payable  to  leasee  for  improyements,  774 
bias  of  arbitrator,  S 
clause  for  in  building  contract,  9 
in  lease,  scope  of,  704 
jurisdiction  of  arbitrator,  176 

notice  to  concur  in  appointment  of  sole  arbitrator,  164 
reference  to  sole  arbitrator,  155 

when  action  pending,  158 
revocation  of  submission  to,  163 
submission  to,  law  as  to,  150 — 152 
by  bond,  159 

in  case  of  limited  companies,  158 
stamp  on  agreement  to  refer  to,  155 
under  Lands  Clauses  Act,  165 — 174 
Public  Health  Act,  166 

ARTICLES  OF  CLERKSHIP, 
assignment  of,  143 
law  as  to,  148 

ASSIGNMENT, 

covenant  against,  without  licence,  691 
of  chose  in  action,  111 
monies  due  under  contract,  8 
mortgage  debt  on  payment,  448 
Su  Articlss  of  Clerkship,  Equitt  of  Redemption*,  Goodwill, 
Leaseholds,  Policy  of  Assurance. 

ATTESTATION,  73,  87,  109 

ATTORNEY, 

as  to  form  of  execution  of  deed  by,  179,  615 

pa}inent  of  pnrchase>money  to  solicitor  of,  375 

ATTORNEY,  POWER  OF, 
attestation  of,  187 

to  be  used  abroad,  189 
by  married  woman,  179 

person  going  abroad,  194 

trustee,  182 
confirmation  of  deed  executed  under,  184 
deed  when  necessary,  187 
deposit  of^  in  central  office,  180 
execution  of  deed  under,  179,  270,  615.  n. 
foreign,  190 
for  use  in  New  South  Wales,  189 

Victoria,  189 
general,  270,  333 
irrevocable,  180 
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ATTORNEY,  POWER  O^^iumtinued. 
lunacy,  in  case  of,  196 
revocation  of,  179,  180,  189 
stamp  on,  180 
to  act  in  bankruptcy,  183 
manage  property  abroad,  196 
mortgage,  182,  194 
obtain  administration,  183 

in  India,  191 
admittance,  188 
sell  business,  181,  333 
surrender  copyholds,  187 

AUCTIONEER, 

memorandum  of,  when  a  bill  of  sale,  244 
signs  contract  as  agent  of  purchaser,  when,  232 

AVERAGE  CLAUSE, 

in  mining  lease,  805,  838 

AWARD.    See  Akbitration. 
costs  of,  151,  173 
not  to  be  set  aside,  162 
one  only  to  be  made,  161 
stamp  on,  174 
time  for  making,  150, 156,  169 

BANKRUPTCY.    See  alao  Lifb  Estate. 

bankrupt  joining  in  conveyance,  as  to,  484 
disclaimer  of  head-lease  in,  as  to,  708 
forfeiture  clause  on,  in  building  contract,  7,  9 
indemnity  on  assignment  of  leaseholds  by  trustee  in,  419 
of  contractor,  6,  7,  9,  14 
lessee,  766 
married  woman,  492 
obligor,  211 
order  luid  disposition  in,  14 
sale  by  bankrupt  before  discharge,  485 
official  receiver,  484 
trustee,  484 

BARGAIN  AND  SALE, 

conveyance  of  copyholds  by,  515 
demise  by,  652 

BILL  IN  PARLIAMENT, 

agreement  withdrawing  opposition  to,  60,  66 
referred  to  in,  65,  67 

BILLS  OF  SALE  ACTS, 

effect  of,  on  auctioneer's  memorandum  of  sale  of  farm  produce,  249 
conveyance  mentioning  fixtures,  591 
mortgage  of  unfinished  ship,  14 
powers  of  distress,  306,  524,  549,  659,  678,  683,  701,  730, 

744,  821 
provision  for  lien,  36,  334 

forfeiture  of  building  materials,  7 
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BOARD  OF  AGRICULTUBE, 

ezcbA&go  by,  688,  944 
sanctioning  sale  of  glebe,  as  to»  580 

BONDS.    See  eU$o  Guabamtsb,  Rbsiohation,  STntBTTSHip. 
for  payment  by  instalments,  206,  207 
iignnetion  to  restrain  act  against  which  a  bond  giyen,  219 
interest  on,  beyond  penalty,  206 
joint  and  sereral,  206 
private,  as  to,  218 
stamp  on,  169,  204 
to  joint  obligees,  206 
use  of,  204 

BRICKFIELD, 

provisions  in  lease  of,  887,  888 

BinLDINO, 

Acts,  compliance  with,  728 

agreement  as  to  advance  for,  by  lessor,  738 

tenancy  before  lease  granted,  729 

excluding  roads,  784 

under  Settled  Land  Acts,  727,  782,  734,  735 
covenants  as  to,  in  lease,  687 

to  maintain,  as  to,  806-^07 
erection  of,  interfering  with  repair  of  pipes,  890 
insurance  company,  when  can  be  required  to  reinstate,  686,  687 
lease,  granted  under  a  power,  723 

Settled  Land  Acts.    See  Settlsd  Land  Acts. 
leases,  what  are,  723 
scheme  for,  as  to,  286,  642 
See  also  restrictive  covenants  wider  Conditions  of  Salb. 

BUILDING  SOCIETY, 
advances  by,  622 
evidence  of  constitution,  267 
reconveyance  by,  622 

BUSINESS.    See  also  Goodwill,  and  Tbadb. 
charitable  institution  whether  a,  292 
continuance  of  for  term,  implication  as  to  3  8 
conveyance  of,  690 

provisions  for  giving  whole  time  to,  18 
sale  of,  for  share  of  profits,  687 

under  power  of  attorney,  181,  383 

CHARITY, 

conveyances  to,  665,  666 
leasing  powers  of,  707 
sale  of  land  of,  663,  664 

CHILDREN, 

appointment  to,  69 
See  Appointment. 
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CHOSE  IN  ACTION, 
aasfgnment  of,  111 

CHUBCH, 

conveyance  of  sites  for,  596 
patronage  of,  agreement  as  to,  570 

COMPANY, 

agreement  by,  12 

in  liquidation,  purchase-money  how  payable  on  sale  by,  283 
lease  to,  844 

COMPENSATION.     See  also  AoKiorLxirRAL  Holdings  Act,  Conditions 

OF  Salb,  and  Rent. 
assignees  of  vendors  when  liable  to  pay,  284 
for  crops  on  small  holdings,  709 

errors  where  vendor  a  trustee,  241 

minerals,  as  to  right  of  tenant  for  life  to,  555 
to  market  gardeners,  760 

tenant  where  lands  in  mortgage,  760,  774 
when  consideration  for  stamp  duty,  555 

COMPLETION,  288,  250 
possession  before,  845 

CONDITION, 

in  lease,  apportionment  of,  58 

defeasance  to  revive,  58,  859,  870 

CONDITIONS  OF  SALE, 
as  to  abstract,  289 

apportionment  of  rent-charges,  808 
building  estate,  285,  287 

society,  267 
carrying  on  business  or  trade,  292 
completion,  288,  250 
compensation  for  delay,  284 

deterioration,  234,  270 
misdescription,  241,  242 
conveyance,  288,  244 
covenants  for  production,  227,  299 

want  of,  226 
title,  &c.,  288,  239,  261 
damsge  after  sale,  270 
death  duties,  269 

presumption  of,  267 
deeds  not  relating  to  title,  production  of,  278 

retained,  227 
deposit,  288,  818 
default  of  purchaser,  242 
easements,  &c.,  affecting  property,  227,  236 
enfranchised  copyholds,  225,  254 
enlargement  of  long  term,  266 
execution  by  attorney,  270 
expenses  of  abstract,  226 

conveyance,  duplicate,  244 
K.E. — VOL,   I.  8  p 
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CONDITIONS  OF  SALB-MnttmMrf. 

M  to  ezpenset  o(  copies  of  docnmeati,  226 

obtaining  administzmtioii,  226 

evidence,  Ac,  226 
prodnetion  of  deedn,  226 
rogietering  deeds,  287 
stamping,  227,  287 
fire  insonnce,  269 
identity,  282 
incnmbimnces,  286,  275 
indemnity  against  rent  and  ooyenants,  248 

rent-charges,  808,  828 
inteTest»284 

leaseholds  sold  in  lots,  225,  261 
licence  to  assign  lease,  260 
manor,  264 

muniments,  retention  of,  227,  299,  800 
notice  constmctiTe  of  title,  251 
of  contents  of  lease,  248 
nusances,  292,  298 
party  walls,  269,  291 
proceedings  in  chancery,  266 
rates,  payment  ot  234 
receipt  for  rent,  evidence  of  performance  of  corenanta,  226,  259, 

260,  812 
recitals,  evidence,  225,  286 
registration  of  deeds,  287 
rents,  284 
requisitions,  289 
rescission,  240 
reservations,  288 
reserve  price,  233 

restrictive  covenants,  286,  276,  285—287,  292,  296,  298 
reversion,  264 

sale  of  land  subject  to  chief  rent,  807 — 812 
surface  and  minends  apart,  284 
on  chief  rent,  304,  805,  312 
satisfaction  of  mortgage,  276 
satisfied  term,  257 
statement  of  facts  in,  274 
statutory  declaration,  252 
succession  duties,  269 

superfluous  laud  of  railway  company,  255,  558 
timber,  248 
tithes,  279,  280 
title,  abstract  of,  289 

commencement  of,  224,  251 
generally,  224 

registered  under  Land  Transfer  Act,  258 
to  allotment,  254 

enfranchised  copyholds,  225,  254 
exchanges,  254 
leaseholds,  225,  248 
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CONDITIONS  OF  aALl&-<s<mHnued. 

as  to  title  to  leaseholdB,  for  lives,  225 

long,  225 
old  lease,  258 
preliminary  contract,  225 
next  presentation,  8S8 
small  lots,  258 
snb-sab-lease,  225 
ondeMease,  225,  248 
under  Land  Glauses  Act,  831 
voluntary  deed,  255 
unsold  lots,  298 
valuations,  248,  249 
depreciatory,  228 
memorandum  appended  to,  282 
misleading,  229 
on  sale  by  mortgagee,  265 

private  contract,  818 
railway  company,  255 
tenant  for  life,  228,  289,  248,  816 
trustee,  228,  238,  238,  316,  323 
married  woman,  228,  229 
trust  not  disclosed,  256 
statutory  provisions  as  to,  effect  of,. 227,  258 

CONFIRMATION, 
of  lease,  860 

CONSENT.    See  Tenant  for  Life. 

CONSIDERATION.    See  alao  Pukchase  Money 
apportionment  of.    See  Apfobtionment. 
in  separate  deed,  507 
nomL[kal,  652 
receipt  for.    See  Receipt. 
statement  of,  in  guarantees,  40 

where  no  money  passes,  486 

CONSOLIDATION 

of  mortgages,  481 

CONTRACT.    See  Agreement,  Covenants,  Contraots  for  Sale. 
time,  when  essence  o(  233,  250 

CONTRACTOR, 

assignment  by,  of  monies  due  under  contract,  8 
bankruptcy  of,  7,  9 
death  of,  8 

CONTRACTS  FOR  SALE, 

giving  possession  before  completion,  345 
memorandum  appended  to  conditions  on,  232 
of  goodwill,  838,  834 
trade  mark,  882 

8  p  2 
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CONTRACTS  FOR  SAhR—eontinued. 
prorinom  of,  816 

as  to  deposit,  818 
stmtnp  on,  817,  884,  686 
to  rtawsy  company,  827—882 
mider  Settled  EaUtea  Act,  324 

Settled  Land  Acta,  816—818,  827 
▼mriation  of,  889 

OONTRIBirriON, 

between  aoietiea,  40 

from  nnderleeaee  to  aaaignee  paying  whole  rent  624 

CONVEY, 

nae  of  woid,  849,  860,  401 

CONVEYANCE.    See  al»o  Absionxekt. 
beneficiariea  conconing  in,  aa  to,  288 
by  partiea  with  yariona  interesta,  mode  of,  611,  614 

revocation  of  uaea  and  reappointment,  600,  601 

way  of  nnderleaae,  262 
ezecntion  of.  See  Dxxds. 
of  copyholda.    See  Coptholds. 

land  pnrchmaed  with  capital  money,  477 

tmat  estate.    See  AFPonmcENT  of  Nsw  TBTrarnEBs. 
atatatoiy  forma  of,  426 
to  charity,  666 — 667 

corporation,  393 

county  council,  680 

partnen,  398 

aubporchaser,  4  36 
under  Settled  Land  Acts.    See  Settuu)  Land  Aots. 
Toluntaiy,  title  under,  486 
where  a  charge  of  debts,  472 
where  render  diea  before  completion,  498,  494 
See  aleo  Mabried  Woman,  Mostoaoxx,  Tkubtbb. 

COPYHOLDS, 

admittance  to,  438,  616 

by  attorney,  188 
conditions  of  sale  as  to  enfranchised,  226,  264 
conveyance  of,  by  truatees  or  executors,  616 

tenant  for  life,  460,  461,  473 

on  purchase  by  lord  of  manor,  616 

stamp  on,  434 

under  Land  Clauses  Consolidation  Act,  669 
coYenants  for  title  and  production,  as  to,  483 
devolution  of  mortgagee's  estate  in,  447 
disclaimer  of,  by  trustee,  625 
enfrauchisement  of,  341,  618,  619,  620 
fines  on  devolution  of,  473,  617 
intermixed  with  freeholds,  362 
lease  of,  740 
licence  to  lease,  877 
mode  of  conveying,  483,  461,  452,  460,  461,  473 
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COPYaOLDS—eonUnued. 
sarrender  of,  483 

by  attorney,  187 
troBt  estate  in,  124,  484 
vacating  mortgage  of,  452,  485 
vesting  equitable  estate  in,  122,  182 

COBPORATION, 

conveyance  in  fee  to,  898 

COSTS.    See  Conditionb  of  Salb. 
award  of,  151, 173 
of  apportionment  on  sale  to  public  undertaking,  54 

lessor's  proceedings  under  Conveyancing  Act,  680 

mortgagee  on  life  estate  concurring  in  sale,  021 

COUNTY  COUNCIL, 

acquisition  of  land  for  small  holdings  by,  760 
conveyances  to,  580 
lease  to,  705,  707 

COUBT, 

leases  under  sanction  of,  705,  856 

order  of,  vesting  trust  estate,  101,  104,  105,  182 

sales  under  order  of,  824,  585,  536,  587 

COURT  ROLLS, 

acknowledgment  for  production  of,  520 
custody  of,  842,  520 

COVENANTS.    See  Rbstbictiyb  CovENAirrs. 
against  incumbrances,  110 
by  firm,  2 

devolution  of  benefit  of,  2,  286 
evidence  of  performance  of,  226 
for  production  of  deeds.    See  Pboduction  of  Dbbds. 
firame  of,  2 

joint  and  several,  1,  2 
in  lease.    See  Lease. 
joint  or  several,  602,  848 

perpetual  to  maintain  buildings,  &c.,  287,  305 — 807 
running  with  land,  285,  419,  670,  766,  845,  858 

form  of,  602 
to  exercise  general  power,  212 

indemnify.    See  Indemnitt. 

insure.    See  Insubancb. 

pay  share  of  receipts  to  vendor  of  a  business,  587 

COVENANTS  FOR  TITLE, 
by  annuitant,  899 

beneficial  owner,  399,  407 

extent  of,  402,  409,  442 
committee  of  lunatic,  561 
consenting  party,  288,  400,  409 
directing  party,  400,  409 
fiduciary  owners,  238,  399,  408 
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COYSNANTS  FOR  TITLE- continual. 

by  hiubAiid  and  wife,  288,  400,  408,  487 
joint  tenants,  288,  401,  407 
Jointren,  606 
muried  woman,  400,  408 
official  tnigtee,  69b 
panon,  582 

remaindennan,  408,  410 
iereral  parties,  400,  409,  614 
tenant  for  life,  289,  408 
tenants  in  common,  401,  407 
trostees,  where  tniat  not;  disclosed,  266 
in  lea8^  680,  688 
sorrender,  866 
nnderlease,  262,  680,  688 
Tolontary  oonyeyanco,  899,  507 
on  sale,  of  copyholds,  488 

leaseholds  in  lots,  261,  262 
in  lunacy,  661 
under  court,  687 

Lands  Clauses  Act,  401,  669 
statutory,  ezpTess  incorporation  of,  664 

extension  of,  by  way  of  indemnity,  664 
liability  under,  restricted,  411,  412 
operation  o(  in  conveyance  to  uses,  482 
proyiiions  ss  to,  398—402 
CUETEST, 

Settled  Land  Acts,  apply  to  tenant  by,  466 

DAMAGES, 

covenant  to  pay  a  sum  as  liquidated,  746 
for  breach  of  covenant,  692,  792 
penalties  and  liquidated,  220 

DEATH  DUTIES,  506. 

See  also  Estate,  Leoaot,  mui  Succbsbion  Dutie& 

DECLARATIONS.    See  also  Trust. 

as  to  pedigree  by  members  of  family,  608 

statutory,  604 

vesting,    ^^ee  Apfoimtmbmt  of  New  Tkustbss. 

DEEDS.    See  also  Production  of  Deeds. 
attesUtion  of,  73,  87,  109,  671 
authentication  of^  618 
charitable  trust  deeds,  as  to,  666—667 
endorsed,  language  of,  618 

enrolment  of,  606,  565,  672.    See  also  Disentailivo  Deeds. 
execution  of,  78,  109,  618 

by  attorney,  615,  n. 

committee  of  lunatic,  563 
under  Mortmain  Acts,  565 
expenses  connected  with.    See  Conditions  of  Sale. 
loss  of,  by  mortgagee,  418 
supplemental,  language  of,  74,  120,  123,  614 
when  to  be  used,  614 
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DEFEASANCE, 

Feyiving  condition  of  re-entiy,  63,  859,  870 

DELEGATION, 

of  power,  70,  84,  91 

DEPOSIT, 

payment  o(  as  to.  288,  818 

DISCLAIMEE, 

by  grantee  to  naes  under  a  disentailing  assurance,  627 

legatee,  625 

married  woman,  624 

trustee,  624,  625 
of  lease  in  bankruptcy,  708 

legal  estate,  624 

DISENTAILING  DEEDS.    See  also  Entail. 
as  to,  627 

consent  of  protector,  687 
effect  on  shifting  clause  of,  680 
enrolment  of,  627,  682,  635,  637 
frame  of,  628,  680,  681 
parcels,  628 

preserving  old  life  estate,  681 
recitals  in,  627 
rectification  of,  by  C!ourt,  627 
by  married  woman,  682,  684 
of  copyholds,  685 
customary  freeholds,  686 
money  entailed,  628 
in  court,  687 
quasi  entail,  686 

DISTRESS, 

cross  powers  of,  524,  526 

power  of,  by  way  of  indemnity,  524,  659 

effect  of  Bills  of  Sale  Acts  on.    See  Bills  of  Sals  Aots. 
extension  of,  701 
for  cost  of  liquors  supplied,  744 
insurance  rent,  678 

moneys  payable  for  repair  of  roads,  688 
lent,  676,  715,  762 

in  mining  lease,  821 
of  furniture,  701,  717 
payable  in  advance,  677 
rent-charge  after  apportionment,  55 
on  breach  of  covenants  as  to  building,  306 
statutory,  544 
sale  under,  of  things  to  be  consumed  on  premises,  775 

DOWEB, 

declaration  against,  427 

DRAINAGE, 

charges  in  respect  o(  679 
reservation  of  right,  674 


952    •  IKDfiX  TO  THE  NOTES. 

EASEMENT.    8m  alao  Wat. 

agreement  to  prevent  acqnintion  of,  46,  49 
annexing  to  copyhold,  478 
contract  for  grant  or  sale  of,  227 
creation  of,  by  way  of  nae,  265,  886,  477 
implication  of  grant  of  negatived,  674 
pasaea  with  land,  891,  892 
qnasi,  892,  674 

release  of,  by  tenant  for  life,  459,  460 
reservation  of.    Su  Rxsbryatiok. 
sale  subject  to,  286 

ECCLESIASTICAL  COMMISSIONERS, 
conveyance  by,  682 
consent  to  sale  of  glebe,  580 

ECCLESLiSTICAL  CORPORATIONS, 
leasing  powers  of,  707 

ENCROACHMENT, 

agreement  as  to,  51 

ENDORSEMENT, 

of  notice  on  deeds,  46,  299,  424,  540,  541,  551,  659 

ENFRANCHISEMENT.    See  also  Conditions  of  Salb. 
of  copyholds,  841,  518.  519,  520 
bar  of  entail  by,  559 

ENLARGEMENT, 

of  long  term  into  fee,  498 

ENTAIL, 

bar  of  by  enfiranchisement,  559.    See  dlao  Dibxntaiung  Dseds. 
qnasi,  686 

ENTIRETIES, 

tenancy  by  hnsband  and  wife  by,  209 

ENTRY.    See  Rx-entby. 

cross  powers  of,  524,  526 
powers  of,  statutory,  544 

EQUITY  OF  REDEMPTION, 

conveyance  of,  rights  arising  out  of,  480 

stamp  on,  480,  481 
indemnity  on  assignment  of,  421 
notice  to  be  given  on  purchase  of^  481 
release  of  to  mortgagee,  483 
risks  of  purchaser  of,  481 

ESTATE  CLAUSE,  891,  481,  488 

ESTATE  DUTY,  94,  269,  510,  595 
evidence  of  payment  of,  430 
on  land  sold  under  power,  470 

reversionary  interest,  421,  879 

settled  property,  73 

surrendered  life  interest,  75 


r 
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ESTOPPEL, 

by  recitals,  S49 

EXCEPTION, 

distmct  from  reseryation,  887 

EXCHANGE, 

by  board  of  agriculture,  688,  644 

mutual  sale,  689 
law  as  to,  688 
of  lunatic^s  estate,  688 
stamp  on,  688 
under  Settled  Land  Acts,  641 

EXECUTOR.    See  aleo  Leaseholdr. 

coyenants  by,  in  lease  granted  by  or  to,  696 

declaration  by,  avoiding  assent  to  bequests  on  appointment  of  trustee, 

128 
leasing  powers  o(  708,  707 
purchasiug  testator's  estate,  498 

EXPECTANCIES, 

a^eement  as  to,  57 

EXPENSES.    See  Costs. 

FAMILY  ARRANGEMENT,  56 
conveyance  under,  506 

FEE  3IMPLK    See  also  Hbibs. 
conveyance  of,  898 

to  corporation,  898 
words  necessary  to  pass,  116 

FIRE.    See  iKsinuLNCiL 

FIRM, 

agreement  by,  2 

effect  of  change  in  partners  on,  42 
dissolution  on,  80 
FIXTURES, 

landlords,  684 

pass  with  land,  892 

reference  to  in  conveyance  of  freeholds,  591 

tenant's,  rights  as  to,  708 

trade,  arbitration  as  to,  175 

FORFEITURE, 

clause,  in  building  contract,  7,  9 
of  lease,  relief  against,  698,  748,  818 

underlease,  relief  against,  716 
on  assignment,  without  licence,  485 
waiver  of  by  lessor,  878,  874 

FRAUDS,  STATUTE  OF, 

as  to  contracts  for  sale,  282 

FUNDS, 

public,  description  of^  71 

FURNITURE, 

as  to  sales  of,  244 
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GAMS,  761,  772,  791,  7»2 
acts  relftdng  to,  97 

OAMEKEEPEB, 

appointment  of,  97 

OENEBAL  DEVISE, 

opeimting  aa  an  appointment  aa  to,  92,  631 

GENERAL  WORDS, 

in  appointment,  92 
oonveyanoe,  891,  615 

of  oopjholds,  433 
in  leaae,  674 

GIFT  OVER, 

on  child  prodeoeaaing  tenant  for  life,  86 

GLEBE, 

sale  of,  680 

GOODWILL, 

sale  of,  383, 590 

etamp  on,  334,  686,  687,  590 
what  paaaea  by  alignment  of,  30,  838,  688 

GRANT, 

nae  of  word,  849,  360,  669 

GUARANTEE, 

conaideration  for,  40 

continuing,  209 

death  of  gnarantor,  effect,  40 

indemnity  to  director  for,  666 

law  aa  to,  209 

of  fidelity,  218,  214 

to  bankers  by  bond,  209 

GUARDIAN, 

power  of  father  to  appoint  by  deed,  96 
of  infant,  to  appoint  by  deed,  96 

HABENDUM, 

as  partnership  property,  898 
frame  o(  898,  396,  396 

in  conveyance  to  married  women,  397 
subject  to  reservations,  394 
use  of,  393 

HEIRS, 

obligations  binding,  204 
use  of  word  in  conveyance  of  tmst  estates,  116 

on  sale,  893 
declaration  of  tmst,  108 

equitable  limitation  by  way  of  tmst  executed,  89S 
leaae  of  tmst  estates,  844 

HEREDITAMENTS, 

incorporeal,  description  of,  627 
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HIGHWAY, 

ownership  of  soil,  presumption  as  to,  379 

HOTCHPOT, 

clause,  in  appointment,  76 

HUSBAND  AND  WIFE.    See  Married  Womak. 

ILLNESS, 

inability  to  perform  agreement  through,  29 

IMPROVEMENTS, 

compensation  for,  769,  772.    See  Compensation. 

INCUMBRANCES, 

conveyance  overriding,  501 
sale  free  from,  275,  501 

subject  to,  286 
shifting  of,  on  purchase  by  tenant  for  life,  477 
on  sale  by  tenant  for  life,  462,  508 
substituted  security  for,  must  not  be  made  a  title  deed,  505 

INDEMNITY, 

against  death  duties,  506 
defect  of  title,  661 
mortgage  debt,  421 
rent  and  covenants,  243,  419 

by  trustees,  420 
rent-chaiges,  808,  823 
restrictive  covenants,  422 
by  creation  of  rent-charge,  657 
married  woman  under  power,  664 

restrained  from  anticipation,  664 
power  of  distress,  524,  659 
right  of  trustee  to,  665 

vendor  to,  421,  422 
stamp  on,  652 

time  within  which  to  take  effect,  653 
to  directors  for  guarantee,  666 

INFANT.    See  aUo  Guardian,  Tenant  for  Life. 
agreement  with,  30 

covenant  for  execution  by,  when  of  age,  511 
leasing  powers,  706 

sale,  &c.,  of  estates  of,  327,  465,  474,  511,  537 
trustee,  100 

INJUNCTION, 

right  to,  18,  219 

INSTROKE,  797 

INSURANCE, 

covenant  for  in  underlease,  686 

to  insure  excise  licence,  746 
fire,  269 

money,  application  of  in  reinstating  premises,  686,  687 
rent,  in  lease,  678 
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INTERB8SE  TERMINI,  e6S 

INTEREST, 

chaif^  of,  in  portions,  90 

on  pnrohMe  money,  284 

vendor  to  pay,  till  vacancy  on  sale  of  advowson,  579 

INTERPRETATION, 

clanse  in  lease,  670,  671 

INTESTATE, 

estatee,  devolution  of,  867 

INVESTMENT, 

of  tnut  or  capital  monies,  462,  476 

ISSUE, 

power  to  appoint  to,  69.    See  Appointment. 

JOINT  ACCOUNT, 

clanse  as  to  in  mortgnge,  477 

JOINT  TENANT, 

lease  to  several  as  joint  tenants,  679,  848 
re-lease  to  by  co-tenant,  518 

LAND  CLAUSES  CONSOLIDATION  ACT,  1846, 
sales  under  as  to,  827—881,  558,  559,  56G 

LAND  COMMISSIONERS, 
award  by,  861 

LAND  TAX, 

deduction  of,  from  rent,  676 
exoneration  from,  805 
personal  estate,  when,  279 
redemption  of,  584 

LEASE    See  also  LioENCs,  wnd  Ukdeblsase. 
agreement  for,  712,  714 

excluding  tenancy,  till  lease  granted,  729 
when  part  of  title,  714,  728 
with  usual  covenants,  691,  714,  742 
yearly,  to  prevent  Statutes  of  Limitations  nmning,  85 
agricultural,  760 

compensation  under.    See  Co>if£N8ation. 
cultivation  clauses  in,  791 
game,  as  to.    See  Game. 
improvements,  769,  772 
notice  to  determine,  778. 
rent  under,  762,  768.    See  Rent. 
small  holdings,  760,  768 
arbitration  clause  iu,  704 
asHignment  of  part  of  land  in,  524 
building  agreement    See  Buildikq. 

leases,  what  sre,  728 
by  charitable  and  ecclesiastical  corporations,  &c.,  707 
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LEASE — eanUnued, 

by  executors,  708,  707 

hnsband  of  wife's  land,  849 

infants,  706 

lunatics,  706 

married  woman,  706,  849 

mortgagee,  707,  743,  851 

mortgagor,  707,  851,  863 

to  himself,  853 
municipal  corporations,  707 
parson,  706 

several  to  one  of  themselves,  854 
tenant  for  Hfe,  &c.,  705,  760,  846,  847 

to  himself,  845 
trustees,  707 

of  charity,  707 
to  one  of  themselves,  854 
under  power,  844,  845 
university,  707 
confirmation  of,  860 
covenants  in,  by  executor,  679,  696 

by  lessee,  as  to  assignment,  691,  692 
buUding,  687,  723 
business,  689 

carrying  hay  off  premises,  785 
nuisances,  691 
obstructing  lights,  698 
painting  additions  to  buildings,  680 
paying  lessox^s  costs  of  prooeeding 

under  Conveyancing  Act,  680 
rates  and  taxes,  679 
performing  covenants  of  head  lease,  698 
permitting  use  of  premises  for  trade,  689 
repairing,  681,  682 

on  notice,  768 
waste,  767 
by  lessor  for  quiet  enjoyment,  695,  708,  845 
renewal,  697 
implied  by  word,  demise,  696 

excluded,  851 
to  repair.     See  Bepaib. 
several  lessees,  843 
trustees,  for  quiet  ex^oyment,  696 

liability  under  restricted,  844 
devolution  of  benefit  and  obligation  o^  670 
frame  of,  670,  671,  679,  694 
running  with  land,  670,  766,  845,  853 
usual,  691,  714,  742 
defective  execution  of  powers  of  leasing,  847 
disclaimer  of  in  bankruptcy,  708 
for  artizans*  dwellings,  705,  707 

term,  712 
forfeiture.    See  Fobfeitubb. 
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LEASE 

from  ye«r  to  year,  708 

general  words  in,  674 

indemnity  against  rent  and  coyenanta,  419.    S«e  iHDKifitrnr 

infectiooa  dioeaaoi,  719 

in  fbtoro,  709 

interpretation  danae  in,  670,  671 

merger  of^  896 

mining,  average  clanae  in,  806,  888 

coYenants  in  aa  to  working,  806 
power  of  diatreaa  in,  821 
re-entry  in,  818 
to  eorrender,  820 
proTiidona  in,  aa  to  inatroke  and  ontatroke,  797 

noticea,  822 
atrikea,  804 

statntoiy  proviaion  aa  to  accounts,  814 

fencing,  809,  831 
plans,  814 

weighing  minerals,  818 
way  leave  rent  reserved  by,  802 
notices,  service  of,  702,  822 

to  determine  tenancy,  778 
nnder  SetUed  Land  Acts.    See  Notice. 
of  brickfield,  887,  888 
coal  mine,  828 
copyholds,  740 

pablic-hoQse.    Su  Public-hottbx. 
sporting  rights,  791 
option  of  purchase,  708,  736 

power  of  distress,  676,  677,  688,  701,  715,  821.    Set  Distbess. 
re-entry.  698,  699,  818.    See  Ke-entry. 
to  determine,  701 
lessor  to  repair,  685 
re-demise  of  part  of  land  to  lessor,  53 
reUef  against  forfeiture,  698.  716,  748,  818 
rent    8u  BxKT. 
repairing  leases,  what  are,  723 
reservations  in.    See  Resebvations. 
reversion  on,  effect  of  severance  of,  62 
stamp  on,  688,  703,  708.    See  Stamps. 
surrender  of.    See  Suebekdeb. 
title  to  be  shown  on  contract  to  grant,  714 
to  company,  844 

county  council,  706,  707 
executors,  679,  696 
joint  tenants,  679,  843 
married  woman,  850 
one  of  several  lessors,  854 
tenanto  in  common,  679,  843 
under  a  power,  677,  687,  697,  714,  723,  844 

Settled  Land  Acts.    See  Settled  Land  Acts. 
under  Settled  Estates  Act,  705 
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LEASE — continued. 

warranty,  implied,  as  to  condition  of  house,  718 

LEASEHOLDS, 

conditions  of  sale  as  to.    See  Conditions  of  Salb. 
licence  of  lessor  to  assignment  of,  260,  435,  724,  870 
mortgaged  by  demise,  sale  of,  449 
of  married  woman,  assignment  of^  528 
power  of  Scotch  executors  as  to,  866 
sale  of  by  executors  or  trustees,  489,  499 

LEGACY  DUTY,  595 

LESSOR.    See  Lsasb,  Licence. 

representations  by  as  to  restrictive  covenants,  712 
waiver  of  forfeiture  by,  873 

LICENCE 

by  tenants  for  life  or  trustees,  874,  876,  877 
to  copyholder,  877 

lessee  to  assign,  260,  485,  724,  870 
waiving  restrictive  covenants,  876 

LIEN, 

for  commission,  86 

unpaid  purchase-mouey,  334 

LIFE.    See  Pouor  of  Assitrance,  Tenant  foe  Life. 
Estate, 

alienation  of,  effect  on  powers,  459,  508 

forfeiture  of,  on  bankruptcy,  Ac.,  in  appointment,  70 

merger  of,  effect  on  powers,  508 

moitgagee  of,  joining  in  conveyance  of  fee,  as  to,  623 

preservation  of,  on  disentail,  681 

protected  on  bankruptcy,  &c.,  in  appointment,  70,  91 

release  of,  74 

LIGHT, 

agreement  as  to,  46 
grant  of,  884 
restrictions  as  to,  298 
right  of  lessor  to  obstruct,  693 
to,  673 

LIMITATION,  STATUTES  OF, 

agreement  to  prevent  running,  858 

LIQUIDATED  DAMAGES.    .S'^a  Damages. 

LIQUIDATION, 

conveyance  by  trustee  under,  521 
sale  by  company  in,  233,  335 

LIVING, 

patronage  of,  570 

LOCAL  AUTHORITY, 

statutory  power  of,  166 
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LUNATIC, 

conreyance  by  oommittee  of,  690,  562 

exchange  in  cue  of,  688 

ezecation  and  attestation  by  committee  of,  568 

leasing  powers,  705,  706 

sales  Ice.,  nnder  Settled  Land  Acts,  466,  562 

vendor  becoming,  after  contract,  560 

MAINTENANCE, 

claose  for,  in  appointment,  83 

MANOR, 

sale  of,  264 

MANSION  HOUSE, 

sale  of,  as  to,  460,  621 

MARRIED  WOMAN.    See  also  Masrhed  Womkm's  PBOPmTT  Act. 
acknowledgment  of  deeds  by,  56,  486,  487,  496,  594,  624,  634 

when  still  necessary,  491 
aunoity  to,  jointly  with  husband,  208 
anticipation,  restraint  on.    See  Aktioipation. 
appointment  of  attorney  by,  179 
assignment  of  leaseholds  of,  523 
bankrupt,  when  she  can  be  made,  492 
contracts  by,  2,  211,  491 

how  enforced,  492 
with  husband,  211 
conveyance,  husband  joining  in,  487,  488,  492 

application  to  dispense  with,  487 

conyeyance  to,  397,  496 

by  husband,  610 
disclaimer  by,  624 
disentail  by,  682,  684 
inquiry  as  to  settlements,  487 
indemnity  by.    See  Indehnitt. 
lease  by,  849 

husband  of,  849 
to,  850 
powers  of  appointment  of,  492 

disposition  of;  486,  488,  490,  491 
leasing  of,  705,  706 
under  Settled  Land  Acts,  466 
relense  of  power  of,  87 
seisin  of,  362 

separate  property  of,  what  is,  490,  492 

how  created,  491 
use  of,  in  land,  491 
trading,  her  husband  being  restrained,  32 
trustee,  powers  of,  491 

sale  by,  229,  491 
vesting  trust  estate,  105 

MARRIED  WOMEN'S  PROPERTY  ACT,  1882, 
effect  of  on  restraints  on  anticipation,  490 
settlements,  490 
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MAERIED  WOMEN'S  PROPERTY  ACT.  1882— co«<in««rf. 
how  far  old  law  still  in  force,  490,  491 
law  under,  208,  490,  492 

MEDICAL  MAN, 

agreement  with,  29 

MERGER, 

of  lease,  effect  of,  896 
rent-chaige  in  land,  as  to,  803 

MINERALS.    See  also  Mines. 

in  copyholds,  re-grant  on  enfranchisement,  520 
law  as  to,  on  sale  to  railway  company,  827,  555 
meaning  of,  761 
pass  with  land,  392 
reservation  of^  387,  675 

on  sale,  284 
rights  as  to,  on  sale  of  superfluous  land  of  railway  company,  558 

MINES.    See  also  Lease,  Minerals. 
coal,  794,  807,  809 

lease  of,  under  Settled  Land  Acts,  847 
meaning  of,  761 
metalliferous,  794 

notices  in  connection  with,  as  to,  530 
royal,  794 

sale  of  by  mortgagee,  450 
surface  let  down  by,  284,  558.     See  Support. 
tenant  for  life  not  entitled  to  compensation-money  paid  for,  555 

MISSION  HALL,  571 

MORTGAGE.    See  also  Equitt  of  Redemption. 

compensation  to  tenants  on  land  under,  760,  774 

consolidation  of,  481 

debt,  assignment  of,  448 

keeping  it  alive,  as  to,  446,  488 

notice  requiring  payment  off  of,  450 

when  purchaser  need  not  inquire  concerning,  450 

devolution  of  mortgaged  estates,  446,  447,  458 

equitable,  discharge  of,  440 

estate,  devolution  of,  446,  453 

transfer  of  on  appointment  of  new  trustees,  126 

joint  account  clause  in,  477 

may  be  rebutted  notwithstanding  clause,  477 

of  unfinished  ship,  14 

to  building  society,  receipt  on,  267,  522 

MORTGAGEE    See  also  Mortgaoe. 
conveyance  by,  449 

qualifying  words,  use  of  in,  448 
costs  of  mortgagee  on  life  estate,  how  payable,  621 
joining  in  conveyance  with  notice  of  second  mortgage,  441 
leasing  powers,  707,  743,  851 
loss  of  deeds  by,  413 

K.E. — VOL.   I.  S  Q 
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MORTGAGEE— «(m<»i»iteci. 

notice  by,  calling  in  money,  450 

of  life  estate  joining  in  conveyance,  628 

power  of  aale  by,  449 — 151,  454 

of  mines  and  minerals,  450 
production  of  deeds  by,  483 
purchase  of  equity  of  redemption  by,  488 
sale  by,  of  leaseholds  mortgaged  by  demise,  451 
copyholds,  451,  452 
second,  479 

to  company,  in  which  mortgagee  shareholder,  450 
mortgagor,  eifect  on  second  mortgage,  449 
second  mortgagee,  449 

trustee  in  bankruptcy  of   mortgagor,    effect   on  aeoond 
mortgage,  449 
underlease,  right  to  conrey  by  way  of,  as  to,  262 

MORTGAGOR.     See  alao  Mortoaoxk. 
leasing  power,  707,  851 

to  trustee  for  himself,  858 

MORTMAIN.    .SmGharitt. 

MUNICIPAL  CORPORATIONS, 
leasing  powers,  707 

NEXT  PRESENTATION, 
sale  of,  579 
title  to,  888 

NOTICE, 

constmctive,  affecting  purchaser,  251 

of  easement,  46 
in  connection  with  assignment  of  policy,  594 

mines,  580 

renewals  of  lease,  697 
indorsement  of,  on  deeds,  46,  299,  424,  540,  541,  551,  659 
of  contents  of  lease,  243 
conveyance,  when  to  be  given,  481,  553,  589,  595 
desire  to  purchase  freehold  by  lessee,  703 
infectious  diseases,  719 
restrictive  covenants,  251,  276 
service  of  under  lease,  702,  822 
to  determine  tenancy,  778 
under  Settied  Land  Acts,  recital  as  to,  in  conveyance  under,  468 

to  trustee  before  exercising  powers  under, 

239,  464,  465,  705,  847 
waiver  of,  465 

want  of,  how  purchaser  affected  by,  465 
lessee  affected  by,  847 

NUISANCES, 

conditions  of  sale,  as  to,  292,  298 
covenant  in  lease,  as  to,  691 
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OPTION  OF  PURCHASE.    See  cdao  ?&i^^Hrnos, 
in  contract  for  sale,  347 
in  lease,  708,  736 

ORDER  AND  DISPOSITION.    See  Bankbuptoy. 

ORDNANCE  SURVEY,  282 

evidence  of  boundaries,  880 
parcels  referring  to,  380 

OUTSTROKE,  797 

PARCEI^.     See  (xUo  Way,  Light. 
description  by  plan,  880 

schedule,  879,  885,  428 
in  conveyance,  849 

disentailing  deed,  627 
of  incorporeal  hereditaments,  627 

overhanging  building,  878 
referring  to  ordnance  survey,  380 
tithe  map,  880 
presumption  where  land  adjoins  river  or  highway,  379 
restrictive  covenants,  benefit  of  included  in,  384 

PARISH  CLERK, 

appointment  of,  97 

PARSON, 

leasing  powers,  706 
sale  by,  580,  582 

PARTIES, 

description  o(  in  deeds,  618 

to  satisfy  SUtute  of  FraudB,  232,  247 

PARTNERS, 

conveyance  to,  898 

PARTNERSHIP, 

what  agreement  creates,  19,  21 

PARTY  WALLS,  269,  291,  649 

PENAL  RENTS.    See  Rent. 

PENALTIES, 

clauses  for,  220 
for  delay,  7 

PERPETUITIES,  rule  against, 
in  exercise  of  powers,  69 
grant  of  an  indemnity,  658 
limiting  power  of  distress,  306,  828,  524,  526 
reservation  of  right  of  pre-emption,  847,  708 

PLAN, 

use  of,  880 

POLICY  OF  ASSURANCE, 

description  of,  in  assignment,  365,  885 
assignment  of,  454,  694 

stamp  on.  111,  454,  594 

3  Q  2 


964  IKDBX   TO  THE   NOTES. 

POSSIBILITY, 

on  a  possibility,  rale  as  to,  70 

POWER, 

fbnd  appointed  under  assets,  664 
general,  required  to  be  referred  to,  92,  681 
of  leasing,  defective  execution  of,  847 
of  revocation,  84 
release  of,  by  married  woman,  87 
special,  as  to.     See  Afpointmxnt. 
testamentary,  covenant  to  exercise,  212 
vested  in  tenant  for  life,  94 

PRE-EMPTION.    See  aiso  Omoif  of  Pubchasb. 
duration  of  right  of,  restricted,  847 
exercise  of  right  of,  498 
reservation  of  right  of,  62 

PROBATE,  860,  866 

renunciation  of,  624 

PRODUCTION  OF  DEEDS, 

acknowledgment,  statutory,  for,  413 — 416,  428 

by  husband  and  wife,  488,  489 
lord  of  manor,  520 
mortgagee,  448 

separate  dee-d,  when  desirable,  597 
tenant  for  life,  511 
trustees,  413 
devolution  of  benefit  of,  414 
expenses  of,  415 

extends  to  what  documents,  414,  416 
form  of,  414,  418 

in  appointment  to  uses,  414 
case  of  infant,  475 
conveyance  to  uses,  431,  480 
lunacy,  563 
in  covenant  to  surrender,  433 
memorandum  as  to,  to  be  endorsed  on  title  deeds, 

299 
operation  of,  413,  414 
stamp  on,  415 
by  mortgagee,  414,  483 
conditions  of  sale  as  to,  299—801 
covenant  for,  227,  299 

express,  should  include  what  documents,  416 

when  necessary,  415,  500 
want  of,  226 
expenses  connected  with  on  sales,  226 
recital  as  to  covenant  for,  374,  427,  n. 
rights  of  purchaser  as  to,  416 
substituted  deed  of  covenant  for,  601 
undertakiug  for  safe  custody,  413,  414 

by  trustees  or  mortgagees,  413,  418 
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PROFITS, 

sale  for  share  of,  834 

PUBUC-HOUSE, 

completion  delayed  on  sale  of,  250 
lease  of,  743 

by  mortgagees  in  possession,  743 

tenant  for  life  with  conscientions  scruples,  743 
charge  in,  for  goods  supplied,  747 
covenants  in,  as  to  liquors,  743,  747 

usual,  742 
forfeiture  of,  relief  against,  748 
penal  rents  in,  743 
power  of  distress  in,  744 
provisions  as  to  licences  in,  746,  748,  749 

PURCHASE-MONEY.    See  also  Conbideration. 
apportionment  of.     See  Apportionment. 
interest  payable  on  when  completion  delayed,  234 
lien  for  unpaid,  334 
payment  of,  to  solicitor,  375,  620 

where  possession  is  given  before  completion,  845 
vendor  is  a  trustee,  375 

QUARRIES,  794 

QUIET  ENJOYMENT, 

covenant  for  in  lease,  695,  845 

implied,  708 

RAILWAY  COMPANY, 

compensation  from,  176 
conveyances  to,  554,  555,  556 
power  to  acquire  easement,  61 

land  outside  limits  of  deviation,  6 
pre-emption,  reservation  to  vendor,  62 
sale  by,  of  superfluous  land,  558,  559 
to,  327,  328,  329,  380,  331,  882 

RATES, 

improvement,  234 
water,  680 

RECEIPT, 

clause,  654 

for  consideration,  in  agreements,  318 

deed,  875,  428 
on  surrender,  485 
for  rent,  226 

RECITALS, 

estoppel  by,  349 

made  evidence  in  sale,  225,  236 

not  so,  if  sub-recitals,  225 
omission  of,  426 

short,  summing  up  result  of,  513 
use  of,  349,  426 

RECTOR.    See  Parson. 
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RKDEMISK, 

of  part  of  land  in  laue,  58 

BK-SNTRY.    Su  aUo  Forfeiture. 

apportionment  of  condition  of,  52 
aasignment  of  right  of,  720 
condition  of,  defeazance  reviving,  53,  859,  870 
power  of,  in  building  agreement,  729 
lease,  698,  699 

forcible,  699 
mining  lease,  818 
perpetual,  806 
waiver  of  right  of,  873 

by  tnuteeiy  &c.,  874  | 

i 
RELEASE.    Set  also  Rent-ohaeob. 

conveyance  by,  to  co-joint  tenant,  187,  499 
of  easement  by  tenant  for  life,  459,  460 

leasee  from  covenants  in  assignment  of  lease,  437 

life  interest,  74 

power  by  married  woman,  87 

RSLIQION, 

of  children,  rights  of  father,  96 

RENEWAL, 

covenant  for,  in  lease,  697 

RENT, 

apportionment  of,  52,  234,  676 

on  severance  of  reversion,  894 
best,  762 

compensation  to  tenant,  set-off  against,  763 
distress  for,  762.    See  Distress. 
indenmity  against,  243,  419 
insurance,  678 
mode  of  reserving,  676 
payable  in  advance,  757 
payment  of,  when  condition  precedent  to  right  to  enforce  covenants, 

695 
penal,  remedies  of  lessor  for,  678 

stamp  on,  678 
peppercorn,  receipt  for,  226 

receipt  for  evidence  of  performance  of  covenants,  226 
severance  of,  when  desirable,  717,  755 
suspension  of  in  case  of  fire,  701 

valuation  monies,  whether  can  be  taken  in  satisfaction  of,  249 
varying,  in  lease  under  power,  677 
way  leave,  802 

RENT-CHARGE, 

apportionment  of,  54,  55 

remedies  for  after,  55 
creation  of,  for  enforcing  covenants,  306 
extinguishment  of,  by  unity  of  ownership,  803 
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BENT-CHARGE— (xm^imi^. 

liability  of  to  land  tax,  305 
limitation  of  to  uses,  547 
mode  of  reaerving,  547 
redemption  of,  280,  804,  546 
release  of  land  from  part  only  of,  54 

part  of  laud  from,  54 
remedies  for  recovery  of,  307f  544,  549 
sale  for,  805—807,  323,  460,  548,  544,  547 
in  lunacy,  560 
subject  to,  545 
stamp  on  conveyance  for.    See  Stamps. 

REPAIR, 

covenant  to,  in  lease,  681,  682 

excepting  fair  wear  and  tear,  682 
lessor's  covenant  to,  in  lease  of  oflBces,  695 
notice  to  lessor  of  want  of,  when  necessary,  694 
power  to  lessor  to,  685 
tenantable,  meaning,  682 

RESCISSION, 

rights  of  purchaser  as  to,  240 

RESERVATION.    See  also  Wjly. 

deed  containing  to  be  executed  by  grantee,  386 
distinct  from  exception,  387 
in  lease,  674 

imiilied,  675 
of  rent     See  Rent. 
limited  owner,  selling  subject  to,  288,  460 
of  easements,  by  limitation  of  the  use,  386,  470 
implied,  390,  674,  675 
on  enfranchisement  of  copyholds,  520 
minerals,  886,  387 
right  of  drainage,  674 

pre-emption,  62,  347 

RESERVE  PRICE, 
law  as  to,  233 

RESIGNATION, 

of  living,  bond  for,  221 

RESTRAINT  op  Trade.    See  Trade. 

ON  Anticipation.    See  Anticipation. 

RESTRICTIVE  COVENANTS, 

affecting  adjoining  land,  representation  by  lessor  as  to,  712 

as  to  trading,  30—82,  292,  585.     See  Trade. 

burden  and  benefit  of,  law  as  to,  285 — 287 

conveyance  of  benefit  of,  884,  538,  539 

effect  on,  of  sale  to  or  by  railway  company,  558 

frame  of,  424 

limiting  liability  under,  296 

meaning  of  assigns  of  vendor,  in,  384 
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RESTRICTIVE  COVENANTS-<mi/mt«Nl. 

notice  of,  constructive,  251  "^ 

in  conditions,  276 

to  be  endorsed  on  title  deeds,  46,  424 
reference  to,  in  conveyance,  894 
sale  subject  to,  236,  276,  296—298 
waiver  of,  876 

REVERSION, 

apportionment  of  rent,  on  severance  of,  52,  394 
estate  duty  on,  421,  879.     See  also  Estatk  Duty. 
nominal  conveyance  of  by  mortgagee,  451 
purchase  and  sale  of,  508,  509 
succession  duty  on,  421,  510 

REVOCATION, 

power  of,  in  appointment,  84 

RIVER, 

ownership  of  bed,  presumption  as  to,  379 

SATISFIED  TERM,  257,  50S 

SCHEDULE.    See  Parcels. 

SCHOOL, 

conveyance  for,  560,  561,  567 

SCHOOL  BOARD, 

oonveyanoes  to,  559 
purchases  by,  165 

SEARCHES, 

law  as  to,  429,  4S0 

SET-OFF, 

law  as  to,  7,  763 

SETTLED  ESTATES  ACT,  1877, 
leases  under,  705 
sales  under,  324,  466 

SETTLED  LAND  ACTS.    See  aUo  Tenant  for  Life. 
building  leases  under,  727,  732,  734,  735 
capital  money,  applied  in  construction  of  roads,  643 

cost  of  mortgagee  of  life  estate  out  of.  621 
investment  of,  462,  476,  477 
contracts  for  purchase  under,  who  should  enter  into,  477 
conveyance  on  purchase  under,  mode  of,  477,  516 

under,  for  giving  effect  to  contract  of  previous  tenant  tot 
Ufe,  494 
of  copyholds,  460,  461,  478 
operation  of,  462 
subject  to  what  estates,  461,  501 
what  it  may  include,  460,  461 
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SETTLED  LAND  AOTS—oorUinued. 

enfranchisement  under,  841,  460,  518 
exchanges  under,  641 

lease  under,  excepting  fair  wear  and  tear,  682 
with  covenant  to  renew,  697 

option  of  purchase,  708,  786 
leasing  powers  under,  705,  707,  846,  847 

defective  execution  of,  847 
notice  under.    See  Notice. 
powers  under,  are  cumulative,  464 

cannot  be  released,  458,  459 
how  affected  by  union  of  life  estate  and  fee,  608 
kept  alive  on  disentail,  628,  630,  631 
purchase- money,  how  payable  when  a  charge  of  debts,  472 

where  tenant  for  life  an  infant,  465 

dies    before    com- 
pletion, 494 
rent-chaige,  reservation  of,  on  building  grant,  under,  547 
powers  of  distress  and  entry  for  securing,  549 
sale  under,  459,  460 

of  site  for  church,  566 

timber,  248,  460 
subject  to  what  reservations,  283,  460 
to  railway  company,  827,  329,  558 
where  a  charge  of  debts  or  legacies,  472 
settlement  under,  by  way  of  trust  for  sale,  489,  466 

of  undivided  shares,  459 
what  constitutes,  456,  457,  458 

instruments  are  part  of  and  not  assignments  for 
value,  456 
trustees  under,  appointed  by  Court,  when,  463 
appointment  of  new,  103,  138 
-protection  of,  on  purchase  by  tenant  for  life,  477 
powers  of  dealing  between  tenant  for  life  and  estate,  464 
when  parties  to  conveyance,  462,  467,  477 
who  are,  462 

SETTLEMENT.    See  also  Settled  Lakd  Acts. 
voluntary,  avoidance  on  bankruptcy,  74 

title  under,  255 
inquiry,  as  to  existence  of,  487 

SHIFTING  CLAUSE, 

effect  of  disentailing  deed  on,  630 

SHIP, 

unfinished,  mortgage  of,  14 
distraining  on,  15 

SOLICITOR.    See  also  Akticlss  of  Clerkship. 
payment  of  consideration-money  to,  375,  620 
purchasing  from  trustee  in  bankruptcy  of  client,  498 
trustee,  power  to  charge,  108 
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SOUCITOBS'  REMUNERATION  ACT, 
•cale  durges  under,  262 

STAMPS.    See  also  Apportionment. 
oonditioDS  on  sale  as  to,  227,  237 
in  respect  of  compensation-iDonies,  555 
on  agreements,  1,  12 

agreement  containing  equitable  chai)(e,  738 

to  refer,  155 
apprenticeship  deeds,  143 
appointment,  70 

of  new  tmstees,  106,  115 
articles  of  clerkship,  143 
assignment  of  policy,  111,  454,  594 
award,  174 
bonds,  159,  204 
contract  for  sale,  317 
'  of  goodwill,  334,  586 

conveyance  by  mortgagor  and  mortgagee,  443 
for  rent-charge,  543 

snhstituted  aa  a  secority,  550 
of  copyholds,  434,  485 

equity  of  redemption,  480,  481 
to  railway  company,  555 
I  sub-purchaaer,  486 

declaration  of  trust,  609,  610 
deed  containing  charge  for  monies  payable  under  an  indemnity,  626 

of  indemnity,  652 
exchange,  638 
lease,  688,  708 

containing  option  of  purchase,  703 

provision  to  supply  lessor  with  ooal,  828 
giving  charge  for  goods  supplied  by  lessor,  747 
reserving  penal  rent,  678 
licence,  870 
power  of  attorney,  180 
release  of  mortgage,  443 
sale  of  goodwill,  334,  586,  587,  690 
statutory  acknowledgment,  598 

declaration,  604 
snpplemental  building  agreement,  863,  864 

STANDING  ORDERS, 

as  to  bill  referring  to  agreement,  65 

STRIKES, 

provision  for,  3,  758,  804 

SUB-PURCHASER, 

conveyance  to,  486 

SUCCESSION  DUTY, 

commutation  of,  510 
covenant  for  payment  of,  510 
evidence  of  payment  of,  430 
indemnity  against,  506 
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SUCCESSION  DUTY— continued. 

liabUity  of  purchaser  to,  421,  422 
vendor  to,  421 
to  on  sale,  of  settled  estate,  469 
for  life  annuity,  844 
on  adyances,  619 

fund  advanced,  76, 114 
appointed,  73,  94 
legacy,  595 
protection  of  purchasers  against,  269 

SUPERFLUOUS  LAND, 

sale  of,  under  L.  C.  C.  Act,  558 

SUPPLEMENTAL, 

making  agreements,  2 

deeds,  71,  74,  118,  120,  181,  487,  614 
to  wUl,  123 

SUPPORT, 

right  to,  284,  887,  558,  674 

SURETY, 

contribution,  40 

release  of,  209,  210,  218 

rights  as  to  security  given  to,  666 

SURETYSHIP, 

law  as  to,  40,  209,  210,  217,  218 

SURRENDER.    See  also  Copyholds. 
of  lease,  865,  866,  867,  869 
implied,  672 
part  of  land  in  lease,  52,  394,  867 
power  to,  in  mining  lease,  820 

SURVEYOR, 

certificate  of,  on  bankruptcy,  6 
liability  of  builder  to,  4 

TENANT  FOR  LIFE.    See  also  Settled  Land  Acts. 

acknowledgment  as  to  deeds  by,  511 

buying  from  or  selling  to  himself,  464 

conditions  on  sale  by,  228,  238 

depreciatoi7,  228 

consent  by,  464,  501,  622,  844 

mortgagee  of,  on  sale  of  fee,  623 
trustees  to  sale  of  mansion  by,  468,  621 

contract  for  sale  by,  816,  317,  318,  327,  462,  477 

covenant  by,  in  lease,  845 

covenants  for  title  on  sale  by,  239 

where,  joins  to  consent,  288 

deposit,  how  payable  on  sale  by,  283 

fiduciary  position  of,  464,  622 

infant,  as  to,  458,  465.    See  also  iNFAirr. 

lease  by,  to  himself,  845,  846 
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TENANT  FOR  LlFE-'^xmtinued. 

mines,  no  right  to  compensation-money  paid  by  nilway  oompanj 

for,  555 
possession  by,  458 
powers  of,  to  grant  licences,  874,  877 

oppose  bill,  60 

shift  incumbrances,  462,  508 

vary  contracts,  889 

See  aUo  Settled  Land  Acts. 
who  is  or  has  power  of,  459 

TENANTS  IN  COMMON, 

lease  to  several  as,  679,  848 

TENANT  IN  TAIL, 

conveyance  by,  506 
powers  of  leasing  of,  705 

TERM.    See  Satisfied  Term. 

TIMBER, 

meaning  of,  760 

sold  separately  from  land,  248 

TIME, 

essence  of  contract,  when,  238,  250 

TITHES, 

apportionment  of,  280 

map,  parcels  referring  to,  880 

merger  of,  279 

payable,  by  whom,  768 

provision  as  to,  in  lease  nnnecessary,  676 

redemption  of,  280,  559 

TITLE    See  aUo  Conditions  of  Sale,  and  Covenants  for  Title. 
contract  for  lease,  when  part  of,  723 

sale,  when  put  of,  468,  494,  622 
constructive  notice  of,  251 
defects  of,  232 
length  of  restricted,  251 
purchaser  can  dispute,  notwithstanding  condition  when,  251 

require  title  contracted  for,  282 
registered,  258 
trusts  kept  off,  494 
under  voluntary  deed,  255 

what,  to  be  shown  on  contract,  to  grant  lease  or  underlease,  7H 
when  deed  should  not  be  made  part  of,  505,  507 

TRADE, 

agreements  in  i-estraiut  of,  80,  333,  585 

penal  clauses  in,  220 
condition  on  sale  imposing  restraint,  292 
covenant  by  lessee  not  to  permit,  689 

TRADE-MARES, 

law  as  to,  332,  333,  590 
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TRUST, 

declaration  of,  107,  609,  610,  611 
stamp  on,  609,  610 
for  sale,  duration  of,  439 

effect  of  Settled  Land  Acts  on,  489,  466 

execution  of,  by  representatives  of  last  trustee,  489 

for  payment  of  debts,  489 

of  leaseholds,  440 
keeping,  off  title,  494 
not  disclosed,  covenants  for  title  on  sale  when,  256 

TRUST  DEEDS, 

information  as  to,  where  obtainable,  567 

TRUST  ESTATES, 

disclaimer  of^  625 

in  copyholds,  122,  124,  182,  484 

transfer  of,  on  appointment  of  new  trustees,  126 

vesting  in  personal  representatives,  126,  493 

See  also  Appointmint  of  New  Trustees. 

TRUSTEE.    See  also  Appointment  of  New  Trustees  and  Settled  Land 

Acts. 
compensation  for  errors  where  vendor  a,  24 1 
consideration,  payment  of,  where  vendor  a,  375 
conditions  on  sale  by.    See  Conditions  of  Sale. 
conveyance  by,  trustee  for  creditors,  521 

of  strict  settlement,  500 
covenants  for  title  by,  288,  256 
incoming,  responsibility  of,  106 
indemnity  to,  for  breach  of  trust.  664,  665 
leasing  powers  of,  707 
licences,  power  to  grant,  874 
married  woman.     See  Married  Woman. 
power  of  attorney  by,  182,  270 
protection  of,  by  statute,  228 
purchase  by,  not  disclosing  trust,  494 

of  trust  estate,  498 
representatives  of  last  surviving  trustees,  whether,  101 
restricting  personal  liability  in  lease  by,  844 
retiring  when  breach  of  trust  contemplated,  106 
sale  by,  228 

as  to  joining  beneficiaries,  496 

with  co-owners,  228 

of  surface  without  mines,  284 

representatives  of  last  trustee,  439 

UNDERLEASE, 

breach  of  covenants  in  head-lease  by  underlessee,  716 
conveyance  by  way  of,  as  to,  262 

covenants  in,  261,  262 
covenant  in,  to  insure,  686 

perform  covenants  of  head-lease,  693 
covenants  in,  specification  of,  716 
description  of,  on  sale,  243 
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UNDERLEASE— <xm<tiitMi. 

diBcUimer  of  hewl-leue,  effect  on,  708 

frame  of,  715 

forfeiture,  relief  against,  716 

licence  for,  724,  870 

title  to  be  ahoim  in  agreement  for,  714 

UNDEEWUOD, 

meaning  of,  780 

UNDIVIDED  SHARE, 

sale  of,  iu  lunacy,  562 

UNIVERSITIES, 

leasing  powers  of,  707 

VALUATION, 

of  farm  produce,  240 
not  an  arbitration,  248 

VESTING.    Su  Gift  Ovie,  and  Tausr  Estates. 

VICAR.     See  Parson. 

VOLUNTARY  SETTLEMENT.    5'«e  Sehlkmbnt. 

WAIVER.    See  alao  Re-emtrt. 
of  restrictlTe  coYenants,  876 

WARRANTY. 

implied  on  lease  of  house,  718 
sale  of  ftoiiture,  245 

WASTE, 

ameliorating,  767 
lease  inyolving,  682 
permissiye,  682 

WAY, 

exclusive  use  of,  meaning,  888 
right  of,  grant  of,  578 

must  be  clearly  defined,  578,  723 

WAYI-EAVE,  802 

WILL.    See  also  Probate. 

of  real  estate,  probate  of,  860 


THE   END   OF   VOL.   I. 
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